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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDELL. HOLMES, Circuit Justice Washington. D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. t. 

Hon. WILLIAM L. PUTNAM, Circuit Judge PorUand, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston. Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston. Mass. 

Hon. EDGAR ALDRICH, District Judge,- New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R, L 

SECOND CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington. D. C. • 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. T. 

Hon. ALFRED C. COXE, Circuit Judge UUca. N. Y. 

Hon. HENRY O. WARD, Circuit Judge '. New York, N. Y. 

Hon. WALTER C. NOTES, Circuit Judge New I^ondon, Conn. 

Hon. JAMBS P.^LATT. District Judge, Connecticut Hartford, Conn. 

-Hon. THOMAS I. CHATFIELD. District Judge. B. D. New York.... Brooklyn, N. Y. 

Hon. GEORGE W. RAY, Dtetrlct Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge. S. D. New York .• New York, N. Y. 

Hon! CHARLES M. HOUGH, District Judge. S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN. District Judge, Vermont Brattleboro. Vt. 

THIRD CIRCUIT 

Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. 0. 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg. Pa. 

Hon. EDWARD G. BRADFORD, District Judge. Delaware Wilmington. Del. 

Hon. JOHN RELLSTAB. District Judge, New Jersey • Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Philadelphia. Pa. 

Hon. JAMES B. HOLLAND, District Judge. B. D. Pennsylvania Philadelphia. Pa. 

Hon. ROBERT WODROW ARCHBALD. District Judge, M. D. Pennsylvania. .Scranton. Pa. 

Hon. JAMES S. YOUNG. District Judge, W. D.Pennsylvania Pittsburg. Pa. 

Hon. CHARLES P. ORB, District Judge, W. D. Pennsylvania PltUburg, Pa. 
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FOURTH CIRCUIT 

Hon. MBLVILLB W. FULLER, Circuit Justice* Washington, D. C. 

Hon. NATHAN GOPP, Circuit Juflge Clarkaburg, W. Vf. 

Hon. JBTHR C. PRITCHARD, Circuit Judg€ Ashevllle, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge* Maryland Baltimore, Md. 

Hon. HENRY O. CONNOR, District Judge, B. D. North Carolina Wilson. N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro. N. C. 

Hon. WILLIAM H. BRAWLS Y, District Judge, E. and W. D. South Car... Charleston, S. C. 

Hon. BDMUND WADDILL. Jr., District Judge, B. D. Virginia Richmond. Va. 

Hon. HENRY CLAY McDOWBLL, District Judge. W. D. Virginia Lynchburg. Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hon. BENJAMIN F. KELLER. District Judge, S. D. West Virginia. Charleston. W. Va. 

FIFTH CIRCUIT 

Hon. EDWARD D. WHITE. Circuit Justice Washington. D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Oa. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY. Circuit Judge Huntsville. Ala. 

Hon. THOMAS G, JONES. District Judge. N. and M. D. Alabama Montgomery. Ala. 

Hon. WM. I. GHUBB. District Judge, N. D. Alabama Birmingham. Ala. 

Hon. HARRY T. TOULMIN. District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge. N. D. Florida Pensacola, Fla. 

Hon. JAMBS W. LOCKE, District Judge, S. D. Florida Jacksonville, Fla. 

Hon. WILLIAM T. NEWMAN, District Judge. N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgia Macon, Ga. 

Hon. RUFUS B. FOSTER, District Judge, E. D. Louisiana '....New Orleans. La. 

Hon. ALECK BOARMAN. District Judge, W. D. Louisiana Shreveport, lA, 

Hon. HENRY C. NILES. District Judge. N. and S. D. Mississippi Kosciusko. Miss. 

Hon. GORDON RUSSELL. District Judge. E. D. Texas Tyler, Tex. 

Hon. EDWARD R. MEEK, District Judge. N.,D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS. DUtrlct Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY. District Judge, W. D. Texas Austin. Tex. 

SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. 0. 

Hon. HENRY F. SEVERENS. Circuit Judgp Kalamazoo. Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge .....Cincinnati. Ohio. 

Hon. LOYAL E. KN APPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MayavlUe, Ky. 

Hon. WALTER EVANS. District Judge. W. D. Kentucky Louioyille. Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Detroit, Mich. 

Hon. ARTHUR C. DBNISON. District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. ROBERT W. TAYLER, District Judge. N. D. Ohio Cleveland. Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge. S. D. Ohio Cincinnati. Ohla 

Hon. JOHN E. SATBR, District Judge. S. D. Ohio Columbus. Ohio. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.... Knoxvllle. Tenn. 
Hon. JOHN B. McCALL. District Judge. W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. 'FRANCIS B. BAKBR. Circuit Judge Indianapolis. Ind. 

Hon.^V^LLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis.. 
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Hon. CHRISTIAN C. KOHI.SAAT. Circuit Judge Chicago, El. 

Hon. KRNESAW M. LANDI8, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago. 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY. District Judge. S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge. Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaukee. Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN. Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth. Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denyer. Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Creaoo, Iowa. 

Hon. SBilTH McPHERSON, District Judge, S. D. Iowa Red Oak, Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge. MinnesoU Duluth, Minn. 

Hon. DAVID P. DYER, District Judge. E. D. Missouri St Louis. Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. HUNGER. District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. HUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklanoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JOHN E. GARLAND, District Judge, South DakoU ^ Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Salt Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNEUUEP H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN. District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DB HAVEN, District Judge, N. D. California San Fwnclsoo, Cal. 

Hon. EDWARD WHIT80N, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD & FARRINOTON, District Judge, Nerada Carson City. Nev. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEET. District Judge, N. D. California San Francisco. Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. OEORGB DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana Helena, Mont 
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CASES 



ARGUED AND DETERMINED 

IN TBB 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



UNION SULPHUR CO. v. PERCY et aL 

• . ' • - 

(Circuit Court of Appeals, First Olrcolt. :ruiy 10, lOmi . r. ^ 
No. 862. 

L SHIPPITf O ({ 181*) — DEinJBBAG]&— LA.T ' DATS TOB LOADING— CONSTBUCmON 

OF Chabteb Pabtt. 

A schooner was chartered to carry a cargo of sulphur from Sabine 
Pass, Tex. The charter provided that lay days for loading should com- 
mence 'from the time the vessel Is ready to receive • • • cargo and 
notice thereof Is given. • • • Vessel to take turn In loading • • • 
if required." The latter clause was written In, while the former was In 
the printed form. Such provisions were expressly called to the attention 
of the owner's agents, who also knew that the charterer was chartering 
other vessels, and that It had but one loading berth at Sabine Pass. 
When the schooner arrived for loading and gave notice of her arrival, 
there were other vessels ahead of her, and she was obliged to wait her 
turn. Held, that her lay days did not commence until she received her 
berth ; there being no unnecessary, delay. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 589-592; Dec. 
Dig. t 181.») 

2; Pbincifal and Aoent (t 97*) — ^Authobitt of Agent to Detebminb— D«- 

HUBBAGE. 

Where, after a vessel was loaded, a question of demurrage arose, a tel- 
egram from the charterer directing Its local agent to "Indorse on bills of 
lading when lay days cofhmenced and when vessel loaded. Demurrage, If 
any, settled at destination," did not confer upon such agent authority to 
determine the question of lay days under the charter, but merely to In- 
dorse the facts with respect to the arrival and loading of the vessel, and 
his Indorsement stating the number of days for which the vessel was en- 
titled to demurrage was unauthorized, and not binding on the charterer. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. 8 97.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine. 

Suit in admiralty by Samuel R. Percy and others, as owners of the 
schooner Cora F. Cressy, against the Union Sulphur Company. De- 
cree for libelants (173 Fed. 534), and respondent appeals. Reversed. 

•For other cases see same topic ft | NxncBiB In Dec. A Am. Digs. 1907 to date, A Rep'r Indexea 
180F.— 1 
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Howard S. Harrington (D. Roger Englar, on the brief), for ap- 
pellant. 
Edward C. Plummer, for appellees. 

Before COI.T, PUTNAM, and LOWELL, Circuit Judges. 

COLT, Circuit Judge. This is an action for demurrage brought by 
the owners of the schooner Cora F. Cressy under a charter party 
dated January 11, 1907. The vessel was chartered by the respondent, 
the Union Sulphur Company, to carry a cargo of sulphur from Sabine 
Pass, Tex., to Baltimore, Philadelphia, or Portland. 

The Cressy arrivjed at Sabine Pass and reported March 18, 1907, 

.JjuJ^.she 4i<^ 5iPt reach her berth and begin loading until April 8th. 

^hisrdetertfioh2\y?a'st:aused by the previous arrival of four other vessels 

chart^QEed.bjfjth^ i:i5spopdent to carry cargoes of sulphur, so that the 

; t>JBfcgrj6^*to.talce'*ref turn in loading; the respondent having only 

* one* loading berth at Sabine Pass. 

The claim for demurrage turns upon the single question when the 
lay days began to run. The libelant contends that they began to run 
when the Cressy arrived and reported on March 18th. On the other 
hand, the respondent insists that in case the vessel was required to take 
her turn in loading, owing to the previous arrival of other vessels, the 
lay days did not begin to run imtil the vessel reached her berth on 
April 8th. 

If the lay days commenced to run on March 18th, the libelant is 
entitled to the demurrage claimed, while, if the lay days commenced 
to run on April 8th, there was no wrongful detention, and the libel 
must be dismissed. 

The lay day clause in the charter party reads as follows: 

"It is agreed that the lay days for loading and discharging shall be as fol- 
lows (if not sooner dispatched) commencing from the time the vessel is ready 
to receive or discharge cargo, and notice thereof Is given to the parties of 
the second part Shippers to furnish cargo at the rate of 300 tons per dau, 
Sundays and liolidays excepted, and discharge 300 tons per day, Sundays and 
holidays excepted. Vessel to take turn in loading and discharging if required" 

In the charter party the first portion of this clause is a part of the 
printed form used by the parties, and the latter portion, in italics, is 
the typewritten matter inserted by the parties before signing. 

It will be observed that this clause contains two provisions relating 
to lay days, the printed provision, which says that the lay days com- 
mence when the vessel arrives and gives notice, and the subsequently 
inserted typewritten provision that the vessel is to take her turn in 
loading if required. Effect is to be given to both these provisions, if 
possible, but, if they are contradictory, the inserted written matter, as 
a general rule, must govern, as expressing the intention of the parties. 
In our opinion, however, these two provisions are neither contradic- 
tory nor inconsistent when construed in the light of the .circumstances 
existing at the time the charter party was made. It was known to 
the parties at that time that the respondent had only one berth for load- 
ing at Sabine Pass, and it was also known that the respondent was at 
that time chartering other vessels to proceed to Sabine Pass for the 
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purpose of carrying cargoes of sulphur, as appears from the following 
stipulation : 

"It is stipulated, by and between the proctors for the respective parties here- 
in, that at the time of the execution of the charter party upon which this 
action is brought, it was understood by the parties thereto that the Union 
Sulphur Company was at that time chartering other vessels to proceed to 
Sabine for the purpose of carrying sulphur cargoes." 

There is also this further stipulation as to the arrival of four of 
these vessels prior to the arrival of the Cressy: 

*'It Is hereby stipulated and agreed by and between the proctors for the 
respective parties to the above-entitled suit, that the steamer Hector and the 
schooners Harwood Palmer, Edward H. Cole and Mary F. Barrett had arrived 
at Sabine, Texas, and reported to the Union Sulphur Company for cargo, 
prior to the 16th day of March, 1907." 

The evidence shows that the provisions of the charter party were 
expressly brought to the knowledge of the libelant. Mr. Jones, of 
the firm of James W. Elwell & (5>., ship brokers, who acted as the 
agent of both parties during the negotiations, testifies as follows: 

"Q. May I ask if prior to the execution of this charter party you had sub- 
mitted these conditions to Messrs. Winslow & Co.? A. Yes, sir. 

"Q. Had you submitted to Messrs. Winslow & Co. the provision that the 
vessel was to take her turn in loading and discharging, if required? A. Yes, 
sir. 

^'Q. At the time you executed this charter party on behalf of J. S. Winslow 
& Co. did y6u understand that the Sulphur Company had only one loading 
berth at Sabine? A. Yes. 

"Q. Did you understand that the Union Sulphur Company had only one 
loading berth at Sabine? A. Yes, sir. 

••Q. And you understood that the loading provided for in the charter par- 
ty was on the basis of shipper's furnishing as the charter party states, 300 
tons per day? A. Yes. 

'*Q. And, as far as the owners of the vessel were concerned, that was the 
only rate that you were interested in? A. Yes. 

"Q. And you relied only upon the shipper's having facilities to furnish that 
amount of cargo per day? A. Yes, sir." 

Mr. Clark, of the firm of J. S. Winslow & Co., ship brokers, agents 
for the libelant, testified as follows: 

"Q. As a matter of fact, did Elwell's people sign this charter party both for 
the Cressy and the Sulphur people? A. They signed it for us as agents for 
the Cressy. • • ♦ 

"I authorized Mr. Jones, of J. W. Elwell & Co., to close with the Cora F. ' 
Creasy by conversation over the phone on or about January 11, 1907." 

There is nothing in the record to show that Mr. Jones did not act 
with fairness towards the libelant during the negotiations ; nor is there 
anything to show that Mr. Clark did not fully approve the provisions 
of the charter party. • 

As for the contention of counsel that the libelant was misled with 
respect to the loading capacity of the plant at Sabine Pass, we need 
only refer to Mr. Clark's testimony, where he says : 

"Well, I usually rely on the agreements we make, and that agreement [in 
the charter party] was 300 tons a day." 

Taking the whole record as it stands, and interpreting the lay-day 
clause of the charter party in the light of the surrounding circumstan* 
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ces and conditions, there can be no reasonable doubt as to the meaning 
of the provisions relating to lay days. These provisions mean that the 
lay days were to commence when the Cressy arrived and reported, 
if there were no other vessels ahead of her, but, in case other vessels 
had reported first, and she was required to take her turn (a condition 
which was subsequentljr found to exist at Sabine Pass, and which it 
had been anticipated might arise), then necessarily the lay days were 
not to commence until the Cressy had come to her berth. Any other 
construction of this lay-day clause would fail to give effect to the 
words "vessel to take turn in loading and discharging if required," 
and thus render this specific condition written into the charter party 
meaningless. 

It is not claimed that there was any delay in loading the Cressy 
after she came to the berth, nor any delay in loading the vessels ahead 
of her after they reached the berth. The claim of the libelant is based 
solely on the proposition that the Cressy's lay days commenced when 
she reported on March 18th, notwithstanding the provision in the lay- 
day clause that she was to taJce her turn in loading if required. 

The remaining question is what effect, if any, is to be given to the 
telegram sent to respondent's agent at Sabine Pass, and his subsequent 
indorsement on the Cressy's bills of lading, in determining the rights 
of the parties under the lay-day clause in the charter party. When the 
Cressy was loaded and ready to clear on April 11th, her master, Capt. 
Haskell, made a claim for demurrage, and refused to sign* the bills of 
lading until the claim had been adjusted. 

In this situation the following telegram was sent by Mr. Jones to 
C. H. Dickinson, local agent of the respondent at Sabine Pass, and 
it is agreed tliat tiiis dispatch was sent by authority of the respondent: 

"AprU 12, 190T. 
''a H. Dickinson, 

*'C/o The Union Sulphur Co., 

"Sabine, Texas. 
•'Schooner Cressy endorse on bills lading when lay days commenced and 
when vessel loaded. Demurrage if any settled at destination. 

" Jas. W. Elwell & Co." 

Upon the receipt of this telegram Mr. Dickinson made the follow- 
ing indorsement upon the bills of lading: 

"Sabine, Texas, April 12, 190T. 
"The schooner Cora F. Cressy was ready for cargo at 9.00 a. m., on March 
18^ 1907. Finished loading at noon, April 11, 1907. Assuming that her cargo 
consists of 3000 tons, her lay days expired on April 11, 1907, at 9.00 a. m. as 
per charter party, dated January 11, 1907; hence demurrage is due this ves- 
sel for 1& days and 3 hours. Union Sulphur Company, 

"A H. Dickinson, Agent*' 

The meaning of the telegram sent to Dickinson appears to be free 
from any serious doubt. He was directed to indorse on bills of lading 
when the lay days commenced and when the vessel was loaded, and 
the question of demurrage, "if any," was to be settled at destination ; 
that is, Dickinson was directed to state the facts with respect to the 
arrival and loading of the vessel, leaving the question of the right to. 
any demurrage to be adjusted when the vessel reached her destination. 
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This IS the natural construction of the telegram. On the other hand, 
it would be, in our opinion, a strained and forced construction of this 
telegram to hold that it conferred upon Dickinson the authority to de- 
termine the question of lay days under the-charter party, leaving only 
the payment of the amount found due, if anything, to be settled when 
the vessel reached her destination. 

The indorsement which Dickinson made on the bills of lading was 
not in strict accordance with the telegram, and on its face it is ambig- 
uous and contradictory. If, as stated, the "lay days expired on April 
11, 1907," the day the Cressy was loaded and ready to clear, there 
could be no claim for demurrage, and hence no warrant for saying 
that "demurrage is due this vessel for 13 days and 3 hours." If, 
however, we are to treat the date, April 11th, as an error, and that 
Dickinson intended to write March 28th in place of April 11th, which 
would make the whole indorsement consistent, then it is sufficient to 
say that he had no authority under the telegram sent him to bind his 
principal as to any claim for demurrage. Dickinson was a mere 
local agent of the respondent at Sabine Pass, where its loading plant 
was located, and there is no evidence other than the telegram that he 
was authorized to act for the respondent on the question of its rights 
under the charter party. Nor is there any evidence that the respond- 
ent subsequently ratified the Dickinson indorsement. In our opinion 
the ultimate rights of the parties under the charter party were in no 
way finally determined by the telegram and indorsement. The legal 
effect of these acts was simply to postpone the settlement of any de- 
murrage claim until the Cressy reached her destination. 

The decree of the District Court is reversed, and the case is re- 
manded to that court with directions to dismiss the libel, with costs; 
and the appellant recovers its costs of appeaU 
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(Clrcalt Court of Appeals, Fourth Circuit. July 14, 1910.) 

No. d39. 

1. Mabteb and, Sebvant (8 286«)— Iwjxjmbs to Skbvant— Railboads— Cok- 
STBucnoN—NKaLiGENCK— Question fob Jubt. 

In an action for Injuries to an engineer on a logging road by the col- 
lapse of a trestle, whether defendant exercised due care tn the construc- 
tion of the trestie was for the Jury. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. 88 1010- 
1060; Dec Dig. 8 286.*] 

Z Masteb and Sebvant (8 112*)— Injubdes to Sebvant— Safe Place to Wobk 
— Bailwats. 

The duty of a master to maintain a safe place to work, which In the 
case of a railway means a safe roadbed, etc., applies to every railway, of 
whatever description, Including a logging road. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. 88 218- 
223; Dec Dig. 8 112.*] 

^or other easei im same topic A 8 nuubbb In Dec. A Am. DlgB. 1907 to date, A Rep'r Indexes 
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3. Pleading (J 430*) — Issues and Proof— Variance— Objections— Time. 

An objection that there was a variance between the pleading and proof 
when first made after verdict is too late under the laws of Virginia. 

[Ed. Note.— For other cases, see Pleading, Gent Dig. §8 143S-1441; 
Dec. Dig. § 430 ;• Trial. CSent. Dig. S 266.] 

4. Master and Servant (§ 226*) — Injuries to Servant— Railroad&— Engi- 

neers— Assumed Risk. 

While a locomotive engineer assumes such risks as are open and ob- 
vious, including risks incident to patent defects in the machinery, he 
does not assume the risk of latent unobservable defects including the 
dangers incident to running over a defective bridge which had been im- 
properly constructed, and was in disrepair. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 65^ 
667; Dec. Dig. t 226.* 

Assumption of risk incident to employment, see note to Chesapeake ft 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

5. Master and Servant (§ 295*) — Injuries to Servant— Railroads— De- 

fective Bridge— Knowledge op Danger— Instructions. 

Where, In an action for injuries to an engineer by reason of the col- 
lapse of a bridge improperly constructed and in disrepair, defendant 
claimed that plaintiff had been instructed to examine all trestles along 
the road before crossing them, which plaintiff denied, the court properly 
submitted such question to the Jury by an Instruction that it was not 
incumbent on plaintiff to discover or anticipate and guard against any 
dangerous condition in the roadbed, tracks, or bridges which the exercise 
of ordinary care on defendant's part would have prevented, unless such 
condition was known to plaintiff prior to his Injury, or was so open and 
obvious that it ought to have been known to any one in his situation at 
the time, had he used his senses; the burden being on defendant to 
prove that plaintiff did in fact have such knowledge, or that the condi- 
tion of the bridge and the danger were so open and obvious that it ought 
to have been known to plaintiff had he used his senses. 

[Ed. Note.— For other cases, see Master and Servant, Cent, Dig. §i 1168- 
1179; Dec. Dig. § 295.*] , 

6. Master and Servant (§ 226«) — Injuries to Servant— Assumed Risk. 

Where plaintiff, an engineer on a logging road, when injured was op- 
erating an engine pushing a train of cars, and the track foreman was on 
the front car under prders from the superintendent to keep a lookout and 
determine whether the roadbed was in safe condition, plaintiff was en- 
titled to rely on the foreman's faithful performance of his duties, and 
did not assume the risk of the foreman's failure to examine a defectively 
constructed bridge which had become in disrepair, by the collapse of 
which plaintiff was injured. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. {§ 659^ 
667; Dec. Dig. § 226.*] 

7. Master and Servant (§ 190*) — Injuries to Servant— Fellow Servants^ 

Nonassignable Duty. 

Where defendant's tract foreman at the time plaintiff was Injured was 
riding on the front car of the train being pushed over the road, in order 
to examine the condition of the roadbed, and ascertain whether it was 
safe, he was performing a nonassignable duty of the master, and was 
not a fellow servant of the engineer of the locomotive pushing the train. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. SS 449- 
474; Dec. Dig. § 190.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith! 
8 C. a A. 668; Flippin v. Kimball, 31 C. C. A. 286.] 
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a Pleading (5 237*)— Amendmbnt to CJonform to Proof. 

Code Va. 1904, f 3384, provides that, where a variance between the 
issues and proof appears, the court to promote substantial Justice, If the 
opposite party cannot be prejudiced thereby, may allow the pleadings to 
be amended on such terms as to payment of costs, or postponement of 
the trial, or both, as may be deemed reasonable, or the court may direct 
the Jury to find the facts, and after such finding, if It consider the vari- 
ance could not have prejudiced the opposite party, shall give Judgment 
according to the right of the case. Held, that where plaintiff sought to 
recover for injuries while operating a locomotive because of the collapse 
of a bridge, and alleged that defendant was negligent in the construction 
of the bridge, but the evidence showed that defendant's failure to inspect 
the bridge after a rain was the cause of the accident, the court at the 
conclusion of the evidence could properly permit plaintiff to amend his 
declaration so as to allege that the stringer of the bridge which broke 
was insufficient unless properly supported, and that by reason of defend- 
ant's failure to make reasonable inspections it was not properly sup- 
ported at the time of the accident, and caused the injury ; there being ' 
no demand by defendant for the imposition of terms or for a continuance 
by reason of such amendment. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §| 603-619; Dec. 
Dig. § 237.*] 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Lynchburg. 

Action by Charles Gross against the Long Pole Lumber Company, 
Judgment for plaintiff, and defendant brings error. Affirmed. 

The plaintiff below — ^now designated as defendant in error— was employed 
by the defendant below as locomotive engineer, and was engaged in running 
defendant's locomotives from the mills to its timber standing In the woods. 
Defendant operated a lumber plant and a railroad or tramroad from its plant 
to the woods where it owned standing timber, an^t when the timber was cut, 
the logs were loaded on cars and hauled over this road by the locomotive to 
the mills. Plaintiff was hired as engineer for about two years prior to the 
accident complained of in this action. The railroad in question was five or 
six miles long, and ran up Lewis' creek, in Russell county, Va., and there 
were many bridges and trestles in the road over which the locomotive and 
cars had to run. The country was hilly and mountainous' and the creeks 
were often considerably swollen and the bridges and track were liable to 
be washed out as a result of the rains. Some few weeks before the accident 
there had been washouts of some of the bridges, and it was necessary to 
replace them. ' 

Noah Brown, foreman of defendant's hands, was requested to replace the 
bridge in question. The bridges were built by building two wooden abutments 
(like a square pen), and then laying two wooden "stringers" parallel to each 
other and ■ feet apart from one abutment to the other, then laying 

cross-ties adross the "stringers" (the cross-ties extending over the side of each 
"stringer" about a foot), and then laying wooden rails across the ties, parallel 
with and over the "stringer." In the construction of the bridge In question 
Brown had charge of the work. It appears froin the evidence that he put 
in an old, knotty piece of timber which was taken up out of an old track, 
and had a "saddle-notch" cut in it about three or four inches deep, as one 
of the stringers. He was told at the time by witness Hugh Gillespie that the 
stringer was "no account," and it also appears from the evidence that this 
stringer would not have supported an unloaded train or empty locomotive. 
After the bridge was built this '^stringer" was propi)ed up to keep It from 
breaking, and plaintiff ran his locomotive and train over it daily. 

On Saturday and Sunday before the accident (which happened on Monday) 
there was a rain, the first after the bridge was built; but it appears that 
the rain was not heavy, and that the creek was only "a little bit" flush. On 

•For other caaea see same topic ft S numbsb in Dec. ft Am. Diga. 1907 to date^ ft Rep'r Indexes 
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Monday morning after this rain plaintiff started ont with his train, poshing 
five cars ahead with train foreman (who was also track foreman) Estep in 
charge. The cars were 22 feet long, the locomotive 15 feet, making the train 
125 feet long, with the locomotive and engineer (plaintiff) In rear. Foreman 
Bstep rode on front end of front car, for the purpose of watching the trads 
and bridges, to see if the water had washed out any props, etc. They ran 
over all the bridges safely until they got to the one in question, and Just as 
they reached this one Estep concluded that because they had gotten over the 
others safely he "hardly thought it worth while" to look out for this one; 
and it appears from the evidence that he had not made any inspection of 
this bridge in question from about the date the props were put under it up to 
the date of the accidenL About the time the front car reached the bridge, 
Estep quit his post and went back to the engine to sand the track. The cars 
went over safely, but when the engine got .on the bridge the engineer (plain- 
tiff) heard something begin to "pop," and the next thing he knew his engine 
went over and inflicted the injuries complained of. The dangerous "stringer" 
had broken in two in the ^saddle-notch" under the weight of the locomotive. 
The props were washed out and were afterwards seen lying in the creek 
nearby. 

The Jury returned a verdict in favor of the plaintiff in the sum of $3,500, 
together with interest on the same from September 22, 1909, from- which 
Judgment defendant sued out a writ of error. 

R H. C. Cabell and V. L. Sexton (Sexton & Roberts, on the brief), 
for plaintiff in error. 

Wm, H. Werth (Routh & Routh, on the brief), for defendant in 
error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are a number of assignments of error. The first relates to the 
refusal of the court to grant the motion of the defendant below to 
instruct the jury to return a verdict in its favor. This motion was 
based upon the following grounds: (a) That no negligence on the 
part of the diefmdant as the proximate cause of the injury was shown ; 
(b) the negligence, if any, was that of a fellow servant; (c) the plain- 
tiff assumed the risk. The learned judge who tried the case below in 
overruling the motion made the following statement : 

'The rule of the federal court, as I understand it. as to fellow servants, is 
that with regard to such employes as we are considering in this case it de- 
pends on what the negligent servant was doing ; that is to say, that the serv- 
ant from whose negligence the plaintiff suffers was engaged in performing a 
nonassignable duty of the master. He is not a fellow servant of the plaintiff. 
It seems to me that the plaintiff here suffered injury from the negligence of 
Mr. Estep, who was charged with the duty of making an inspection to dis- 
cover the result of this receAt rise in the stream. Consequently, in the per- 
formance of that duty, he was performing a nonassignable duty. He was a 
vice principal, and not a fellow servant of the plaintiff. It seems to me that 
there is evidence of negligence ; that is to say, evidence tending to show neg- 
ligehce on the part of the defendant in not having a proper inspection of the 
bridge made aftec knowing there had been a rise in the stream since Saturday. 

"The Court: The motion for a perempt.^ry instruction is overruled. 

"Mr. CabeU: Save the point" 

It appears from the foregoing that the court was of opinion that 
the defendant's liability grew out of the failure to inspect the bridge 
after the rain. However, an inspection of the record discloses the fact 
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that the original declaration contains an allegation to the effect that 
the defendant in the construction of its bridge or trestle at the point 
where the injury was incurred failed to use ordinary care, caution, 
and diligence in the selection of its stringers for the purpose of con- 
necting one abutment with the other, and that the company placed 
across said trestle one stringer far too small and weak for the purposes 
of such construction, and that it was further weakened by rot and 
decay, and because of such defects was too weak, by far, to support 
an engine and loaded cars, such as were used over this line. These 
allegations could have been made more explicit, but we think they are 
sufficiently clear to inform the defendant of the character and nature 
of the negligence alleged to enable it to make proper defeilse to the 
sswne. There was evidence offered tending to show a failure on the 
part of the defendant to properly construct the trestle, that the stringer 
was weak and defective, and that the supports in the shape in which 
they were put in were liable to be washed away. There was, we 
think, sufficient legal evidence to go to the jury on the question as 
to whether the defendant exercised due care and caution in the con- 
struction of the bridge. It appears from the evidence of Superintend- 
ent Settle that he was as a matter of fact informed as to the dangerous 
condition of the road after the rain, and gave Foreman Bstep ex- 
press instructions to inspect on account of sudi condition. Among 
Other things, in his testimony bearing on this point. Settle said : 

•* • • • Q. What orders did you give to Mr. Estep, and when did yon 
give them to him, and where? A. These — 

"Mr. Worth: Wait Are you going to show that those orders came to the 
plaintiff? I object (Overruled. Point saved.) 

"Q. Read the question. (It is read.) A. Saturday night and Snnday was 
when this rain was, I think it rained, up until about 1 o'clock on Sunday, and 
I was out looking at the flood, or looking at the situation to see how bad the 
flood was, near the place where I boarded at Mr. Osborne's. This house was 
very close to Lewis creek, the main creek below the mill, and I says to Mr. 
Estep, I says, 'I wonder how serious this flood is.' I says: It may not be 
as bad up on the logging road as it is here, as this place where we were was 
below the forks.' 

"Q. Below what? A. The forks In the creek, where they came in, known as 
lower branch of the creek, where I was. We had water from both streams. 
I told him what to do, you understand, Monday morning, and I says to Mr. 
Estep: 'Now, I want you to be careful, as this flood, I don't know how bad 
It is, to be careful, and examine these trestles carefully, before you go over 
them, and I will go with the dry lumber train In the morning to examine 
these trestles.' 

"Q. What position did Mr. Estep hold? A. Mr. Bstep was train foreman. 

**Q. Train foreman? A. Yes, sir." 

Thus it appears that the superintendent had full knowledge of 
the rain, and that he gave Estep (the foreman) instructions to make 
proper inspections on account of the same. That it was the duty ot 
the defendant company to maintain a safe place to work — ^roadbed, 
etc. — we think is the well-settled law of the land; and this applies 
to every railway, of whatever description. 

Section 4274, 4 Thompson on Negligence, among other things 
provides : 

'^The obligation of maintaining a safe track for the protection of the serv- 
ants employed In the operation of the railway is ascribed to every proprietor 
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operating a railway of whaterer description, and it Is quite Immaterial thAt 
the person or corporation operating the railway Is not the owner of It" 

Also, Labatt on Master & Servant, §§ 67, 68b, contains the follow- 
ing statement as to the law bearing upon this subject: 

"Railway Tracks; Generally. — The general rule is that any person who 
maintains a railway as a part of his plant Is hound to exercise ordinary care 
to the end that It shall be so' constructed and maintained as to be reasonably 
safe as a place to work. For the purpose of this rule It is immaterial wheth- 
er the employer is as is usually the case a company engaged in transportation 
as a common carrier, or a company or individual operating a railway as an 
accessory to some other business — as a coal company, or a lumber manu- 
facturer who owns and conducts a railroad running from his mill to the 
timber. 

"Bridges. — Negligence is predlcable of the construction of the bridges which 
are of InsufScient strength to withstand the floods in the water course which 
they span, or are not strong enough to support the rolling stock." 

It is insisted that there is a variance between the evidence and the 
allegations contained in the declaration as to the construction of the 
bridge. No exception was taken to the evidence relating to this ques- 
tion, and it was permittedl to go to the jury unchallenged. The fail- 
ure of the defendant to object to this evidence at the time of its in- 
troduction was equivalent to a waiver, and it was too late, after a 
verdict* had been rendered, to interpose an objection to the same. 
There may be an exception to this rule in some jurisdictions, but 
such is the rule in the state of Virginia. 

In the case of Bertha Zinc Co. v. Martin's Ex'rs, 93 Va. 791, 22 
S. E. 869, 70 L. R. A. 999, the first syllabus reads as follows: 

"An objection that there Is a variance between the evidence and the allega- 
tions should be made at the trial, so that the opposite party may be given the 
opportunity to amend, under Code 1887, § 3384 (Code 1904, p. 1792)." 

Also, in the case of Portsmouth St. R. Co. v. Feed's Administrator, 
102 Va. 662, 47 S. E. 850 it was held that, where there is a variance 
between the evidence and the allegations, the correct practice is to ob- 
ject to the evidence when offered, or move to exclude it; the at- 
tention of the court being thereby called to the variance, and an op- 
portunity afforded to meet the emergency under the statute: 

It is further contended by defendant that the plaintiff assumed the 
risks ordinarily incident to his employment, which, among other things, 
included any defects there may have been in the construction of the 
bridge or in keeping the same in proper repair. It cannot be reason- 
ably contended that an engineer is required to stop his engine every 
time he approaches a trestie or bridge for the purpose of inspecting 
the same. While, by virtue of his contract, "the engineer, like other 
employes, assumes those risks that are open and obvious — and this 
is also true as to any defects of machinery that are patent — yet it is 
not true as to defects that are latent and therefore unobservable. The 
defendant sought to show by the testimony of witness Newenham that 
the plaintiff had been instructed by the superintendent of the company 
to examine all trestles along the road before crossing them. The 
deposition of Newenham was offered in evidence, and among other 
things the witness madJe the following statement: 
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•• • • • Gross told me in a conversation I had with him when I went 
down to Investigate it that he was Instructed by the superintendent of the 
company, Mr. Henry Settle, to examine all trestles along the road before 
crossing them; that he examined all but this one, which was the last one, 
80 he did not examine It ; and that the accident was his own fault" 

This evidence is rather vague and indefinite, inasmuch as the witness 
does not undertake to fix the time when the^instructions were given to 
the plaintiff. The construction sought to be placed upon this testi- 
mony was that it tended to establish the fact that the plaintiff had been 
so instructed after the rain had washed away the props in question; 
that in the light of this evidence the plaintiff assumed the risk incident 
to passing over the bridge at the time the accident occurred. 

After having testified, the plaintiff below was recalled and testi- 
fied as follows: 

"Q. Mr. Gross, please state If you ever had a conversation with Mr. Newen- 
ham, and If you told him that you were instructed by the superintendent of 
the company, Mr. Henry Settle, to examine all the trestles along the road 
before crossing them, and that you examined all bnt this one, so you did you 
examine it and that the accident was your own fault? A. No, sir." 

The testimony of Newenham was flatly contradicted by the plain- 
tiff, and the court very properly submitted an instruction by which 
the jury was left to determine whether the plaintiff made such state- 
ment and whether he received such instructions from the superintend- 
ent. The instruction of the court on this point is in the following 
language : 

**The court Instructs the Jury that as to all and each one of the duties 
set forth in instruction No. 1 the plaintiff had the right, in the absence of 
knowledge or belief to the contrary, to presume and to rely upon the presump* 
tion that they had been performed by defendant or Its representative with 
ordinary care ; and it was not Incumbent upon plaintiff to discover or antici- 
pate and guard against any dangerous condition in said roadbed, tracks, or 
bridges, which the exercise of ordinary care on the part of defendant would 
have prevented, unless such condition was either known to plaintiff prior to 
his alleged injury, or was so open and obvious that it ought to have been 
known to any one in his situation at the time, had he used his senses. And 
the court tells the Jury that the burden is upon the defendant to prove to 
the satisfaction of the jury from all the evidence In the case that the plaintiff 
did in fact have such knowledge, or that the condition of the bridge In ques- 
tion and the danger arising therefrom (if any) was so open and obvious that 
it ought to have been known to plaintiff had he used his senses." 

If, in approaching the bridge, the engineer saw, or could have seen, 
or had knowle<Jge of the defective condition of the bridge, then, under 
such circumstances, the doctrine of assumed risk would apply. Under 
the foregoing instruction, the question as to whether the plaintiff had 
knowledge of the dangerous condition of the bridge was submitted 
to the jury, and the jury, by its verdict, determined that question in 
favor of the plaintiff. We think this instruction fully covered the 
law bearing upon this phase of the question, and that the court did not 
err in refusing to submit the instruction tendered by the defendant 
upon this point. In this instance Estep, the foreman, rodle on the 
front car for the purpose of keeping a lookout and determining as to 
whether the roadbed was in a safe condition. This fact was well- 
known to the engineer, and in the performance of his duty he had a 
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right to rely upon Estep for the faithful performance of his duties 
in this respect. Under these circumstances, we are of opinion that 
the doctrine of the assumption of risk does not apply. 

It is also insisted that the injury sustained by the plaintiff was due^ 
to the negligence of a fellow servant. The court below in overruling 
a motion to instruct the jury to return a verdict in favor of the de- 
fendant clearly and concisely stated the law as respects this point, and, 
in view of the court's statement, we do not deem it necessary to fur- 
ther discuss this question. That there was evidence as to the failure 
of the defendant to properly construct its bridge or trestle at this 
point sufficient to go to the ju'ry is clearly shown by an inspection 
of the record, and we think the court very prgperly overruled the mo- 
tion. 

At the conclusion of the evidence, the plaintiff asked leave to 
amend his declaration so as to allege that the stringer which broke 
was insufficient, unless properly supported; that, while it was prop- 
erly silpported for a time, by reason of the defendlant's negligent 
failure to make reasonable inspections, it was not properly supported 
at the time of the accident which caused the injury to the plaintiflP. 
The court permitted this amendment to be made, and the defendant 
excepted to the same. It is therefore insisted that at that stage of the 
proceedings, after all the evidence had been offered and the case 
submitted! to the jury, the court was without power to permit such 
amendment. This action presents two questions for our considera- 
tion: (a) As to whether the court, at this juncture, had the power 
to permit such amendment to be made; (b) whether under the law 
of Virginia the amendment in question was a proper one. 

Section 3384, Code Va. 1904, reads as follows : 

"Sec. 3384. Remedy, when at trial yarlance ai^ears between evidence and 
allegations or recitals. — ^If, at the trial of an action, there appears to be a 
variance between the evidence and allegations or recitals, the court, if it 
consider that substantial Justice will be promoted and that the opposite party 
cannot be prejudiced thereby, may allow the pleadings to be amended, on such 
terms as to the payment of costs or postponement of the trial, or both, as it 
may deem reasonable. Or, instead of the pleadings being amended, the court 
may direct the Jury to find the facta, and, after such finding, if it consider 
the variance such as could not have prejudiced the opposite party, shall give 
Judgmtot according to the right of the case." 

In view of the evidence, the amendment in question was in har- 
mony with the theory upon which the case had been proceeded with 
up to the time it was allowed, and we think that by the allowance of 
the same substantial justice was obtained, which leaves open the ques- 
tion as to whether the defendant was prejudiced thereby. The de- 
fendant under the well-settled rule of procedure was entitled to have 
the order made upon terms, and, if it had so desired, it could, upon 
proper motion, have secured a continuance of the case, andl we feel 
sure that the court below would have ordered a mistrial and required 
the plaintiff to pay the costs of the term, if a motion to that effect had 
been made. But no such motion was made, the defendant simply 
contenting itself with excepting to the action of the court, there be- 
ing no intimation that it was taken by surprise or that it had any 
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Other or additional evidence to offer in opposition to the contention 
of the plaintiff as then presented by the amended declaration. 

In the case of Langhome v. Richmond City Ry. Co., 91 Va. 364, 
22 S. E. 357, the court, in referring to the provisions of section 3384, 
said ; 

"Statutes aUowlng amendments are favored, and, although resting In the 
.sound discretion of the court, the authorities, without exception, It Is said, 
declare that such statutes are remedial, and must be construed literally. Enc. 
PI. & Pr. 510, 617. Section 3384 of the Code was clearly Intended to provide 
for such cases as the one under consideration. By allowing the pleadings to 
be amended so as to put in issue the Identity of the Richmond Railway Com- 
pany and the defendant company, the whole controversy between the parties 
could have been settled. By refusing It, the court compelled the plaintiff to 
take a nonsuit, or to submit to a verdict in favor of the defendant, not upon 
the merits of the case, but because, as it appeared from the evidence then 
before the Jury, one corporation had done the injury complained of, and an- 
other corporation had been sued; and that, too, when the plaintiff was in- 
sisting that this was not the fact, but that th.ey were one corporation linown 
by both names, and asking the court for leave to amend his declaration, that 
lie might have an opportunity to Introduce evidence to show it. There is no 
suggestion of laches on the part of the plaintiff in not amending, or asking 
leave to amend, his pleadings earlier. Neither does it appear that the de- 
fendant would have been prejudiced thereby, except in being prevented from 
taking advantage of the variance between the pleading and proof in the cause, 
which advantage it was one of the express objects of section 8384 of the Code 
to prevent" 

In the case of Alexandria & F. R. Co. v. Herndon, 87 Va. 193, 12 
S. E. 289, the court said : 

"(1) The first assignment is that the court below erred in refusing to re- 
mand the case to rules, and in allowing the plaintiff to amend at bar, 
after sustaining the defendant's demurrer to the plaintiff's declaration. 
We fail to perceive any cause of reversal in the action of the court in this 
respect. Had the amendment been of such a nature as to render necessary 
some change In the defense, and a trial had been forced upon the defend- 
ant at the same term at which the amendment was allowed, then there 
would have been ground of complaint But the amendment consisted mere- 
ly in striking out of the declaration certain superfluous and immaterial 
words, and, moreover, the trial was delayed until the succeeding term. It 
is not only common, but commendable, practice for trial courts to allow 
amendments in the pleadings at bar without putting the party to the un- 
necessary trouble and expense of going back to rules, provided the other 
party is not put to the disadvantage of being forced into trial on new and 
difficult issues.'* 

The rule is very clearly stated in 1 Enc. PI. & Pr., p. 564, note 5 : 

*'{7) Summary statement of the rule. — ^As long as the plaintiff adheres 
to the contract or the injury originally declared upon, an alteration of the 
modes In which the defendant has broken the contract or caused the in- 
jury is not an introduction of a new cause of action. The test is whether 
the proposed amendment is a different matter, another subject of contro- 
versy, or the same matter more fully or differently laid to meet the pos- 
sible scofte and varying phases of the testimony." 

In the case of New River Min. Co. v. Painter, 100 Va. 507, 42 S. E- 
300, the court among other things said : 

'KJounsei have not cited, nor have we in our Investigation found, any 
decision of this court which indicates what amendments of the declaration 
the court may allow after appearance; but there are many decisions upon 
the question In other jurisdictions. The rule generally prevailing seems 
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to be that such amendments will be permitted as have for their object 
the trial and determination of the subject-matter of the controversy upon 
which the action was originally based, but amendments will not be allowed 
which bring Into the case a new and substantive cause of action, different 
from that declared on, and different from that which the plaintiff intended 
to assert when he instituted his action. If the plaintiff in the amended 
declaration is attempting to assert rights and to enforce claims arising 
out of the same transaction, act, agreement, or obligation, however great 
may be the difference in the form of liability as contained In the amended 
from that stated in the original declaration, it will not be regarded as 
for a new cause of action. In such cases the original and amended declar- 
ations, and the count or counts in each, are regarded as variations in the 
form of liability to meet the possible scope and varying phases of the tes- 
timony, which is one of the very objects and purposes of adding several 
counts and of making amendments to a declaration. Snyder v. Harper, 
24 W. Va. 206, 211; Smith v. Palmer, 6 Cush. [Mass.] 513, 510; Yost v. 
Eby, 23 Pa. 327, 331." 

Here there was no intimation on the part of counsel for the de- 
fendant that the defendant was surprised or that it was not prepared 
to proceed with the trial with the pleadings as amendled, and, as we 
have said, there was no request for a continuance of the case after 
this amendment was permitted. Under these circumstances, we are 
of opinion that the action of the lower court does not involve an 
abuse of judicial discretion. 

There are various other assignments of error, all of which we have 
carefully considered, but we do not deem it necessary to enter into 
a discussion of them, inasmuch as the disposition of the points that 
we have discussed clearly dletermines the matter at issue in this con- 
troversy. Some of these assignments relate to the refusal of the 
court below to charge certain propositions of law as requested by the 
defendant, and some of them relate to the charge as given by the 
court. We think that the judge very properly refused to give the 
instructions submitted by the defendant, and it should be remembered 
that in many instances these instructions were substantially given by 
the court in its charge and the others were not justified in view of 
the pleadings and evidence; and the charge of the court, taken as 
a whole, clearly states the law bearing upon the questions involved 
herein. 

We are therefore of the opinion that the rulings of the lower court 
upon the various questions presented are correct; and, failing to 
find that the court below committed any error prejudicial to the rights 
of the defendant, the judgment of that court is affirmed. 



DOTSON V. KIRK et aL 

(Clrcalt Court of Appeals, Fourth Circuit July 12, 1910.) 

No. 899. 

1. Action (§ 23*) — Eqititable Defense in Action at Law. 

Code Va. 1904, § 3299, provides that in an action on a contract de- 
fendant may file a plea alleging any such failure in the consideration, 
fraud in procurement, or any other matter as would entitle him to re- 
cover damages at law from plaintiff or to relief In equity in whole 

*For other caaea see same topic A 8 mttmbbr in Dec. ft Azn. Digs. 1907 to date, & Rep'r Indexei 
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or In SMirt against the contract Held that, In an action at law for 
breach of a timber contract, upon an equitable plea under the stat- 
Qte the court could not rescind the contract for fraud; only a court 
of equity having such power. 

[Ed. Note.— For other cases, see Action, Gent Dig. | 151; Dec. Dig. 
f 2a.*] 
% Ck>NTBACT8 ft 94*)— Fraud (§ 11*)— Rescission— Right ov Action— "Mis 

KEPBESENTATION . " 

A "misrepresentation," the falsity of which wUl afford ground for 
action for damages or a bill for rescission of a contract must be as 
to an existing fact and an affirmative statement of facts in contra- 
distinction to the mere expression of an opinion which is ordinarily 
not presumed to deceive or misrepresent 

[Ed. Note.— For other cases, see Contracts, Cent Dig. | 427; Dec. 
Dig. 8 94;* Fraud, Cent Dig. | 12; Dec. Dig. « U.* 

For other definitions, see Words and Phrases, vol. 5, pp. 4537, 4538.] 

8w Contracts (§ 99*)—Rescis8ion— Right of Action— "False Representa- 
tion." 

In a suit to cancel a contract for false representations, the burden 
Is upon complainants to prove that the representations were made 
as alleged; that they were false and fraudulent; that defendant knew 
they were untrue; that they were material Inducements to make the 
contract; and that complainants were deceived by them. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. | 448; Dec. 
Dig. I 99.* 

For other deflnitions, see Words and Phrases, vol. 3, pp. 2668-2670; 
vol. 8, p. 7661.] 
4. Contracts ({ 99*) — ^Rescission— FRAin>—EvinENCE. 

Evidence held not to show that fraud was practiced on the purchaser 
of standing timber in the negotiations which led up to the execution 
of the contract 

[Ed, Note.— For other cases, see Contracts, Dec. Dig. { 99.*] 

fi, C0I7RTS (S 371*) — ^Federal Courts— Rights Under State Statutes— Set- 
off AND Counterclaim. 

Under Code Va. 1904, § 3304, providing that If plaintiff be the person 
with whom the contract sued on was originally made, or the personal 
representative of such person, the jury shall ascertain the amount to 
which defendant is entitled and apply it as a set-off against plaintiff's 
demand, and If the amount be more than plaintiff Is entitled to, shall 
ascertain the excess, fix the time from which Interest will be computed, 
and render Judgment for plaintiff for such excess with interest In an 
action in a federal court by the vendor against the purchaser of standing 
timber for breach of the contract, if defendants can show that the vendor 
has failed to perform the contract, they can do so either by way of defense 
or of counterclaim ; set-offs and counterclaims of a legal character being 
available to defendant in an action at law in the federal courts, if allowed 
by state practice, even to the extent of enabling defendant to recover 
Judgment against plaintiff. 
[Ed. Notfe,— For other cases, see Courts, Dec Dig. | 871.* 
Conformity of practice in common-law actions to that of state court 
see notes to O'Connell v. Reed, 6 C. CI A. 594 ; Nederland Life Ins. Co. v. 
Hall, 27 C. C. A. 392.] 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia, at Abingdon. 

Bill by Charles M. Kirk and others against N. B. Dotson. Decree 
for complainants, and defendant appealed. Reversed and remanded, 
with directions. 

«For oUicr cmm tee lame topic A | mumbbb In D«o. 4b Am. Digs. 1907 to date, ft Rep'r Indexes 
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George E. Penn (George C. Peery, O. M. Vicars, and James I^ 
White, on the brief), for appellant. 

Roland E. Chase (Daniel Trigg, on the brief), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. Complainants, citizens of the states of 
Ohio and Pennsylvania, filed their bill in the Circuit Court of the 
United States for the Western District of Virginia, against defend- 
ant, a citizen of the said district, alleging: That on the 18th day of 
April, 1901, they entered into a contract, in writing, with defendant in 
the following words and figures, to wit : 

'This agreement made and entered Into this the 18th day of AprU» 1901, 
by and between N. B. Dotson, of Wise, Va., party of the first part, and Charles 
M. Kirk, of Rosemont, Ohio, James McKelvey, of Somerset, Pennsylvania, 
John C. Jackson, of Youngstown, O., and John oL Leavitt, of NUes, Ohio, par- 
ties of the second part, witnesseth: 

"That whereas the said parties lOf the second part haye made personal 
Investigation, of the white oak timber in Dickenson county, Virginia, on the 
waters of Pound river and its tributaries, and McClure river and its tributaries, 
and Crane's Nest river and its tributaries, as to the quality of said timber, 
its location, facilities as to cutting and getting same out to railroad, etc., and 
are satisfied from the said investigation with the same, and are desirous of 
purchasing all of the white oak trees twenty Inches and upwards in diameter, 
which will measure forty feet from the ground, to or near the top of the 
trees, where the large limbs branch out, and in which measurement the small 
limbs are not to be considered: 

"Now, therefore, in consideration of two dollars per tree, paid and to be 
paid as hereinafter stated, the said first party agrees to procure and to sell 
to said second parties, and said second parties agree to purchase from said 
first party, fifty thousand white oak trees, twenty Inches and upward in 
diameter, two feet from the ground, with a body of forty feet measuring from 
the ground, to the top of the trees where the large limbs branch out as afore- 
said, or ad many thereof as said first party may be able to procure or cause 
to be conveyed, by deed or deeds with covenants of general warranty, to said 
second parties, it being understood, however, by and between the parties to 
this contract, that said number of fifty thousand trees is only an estimate, of 
the number of trees that the said first party thinks he will be able to procure 
and delivef to said second party as aforesaid, and If It should be found that 
when said trees are received and counted by said second parties, that the num- 
ber of trees t^at the said first party has procured or caused to be conveyed, 
by the parties on whose lands said trees stand, or the owners of said trees, 
by deed or deeds with covenants of general warranty as aforesaid, Is less 
than fifty thousand trees, then said second parties are to be required to take 
and pay for the actual number of trees, said first party has procured and 
caused to be delivered to said second parties as aforesaid, and said second 
parties shall have no claim against said first party, by reason of his failure 
to procure and cause to be conveyed to said second parties the whole of the 
said fifty thousand trees. Said first party agrees to furnish men to show up 
said trees to said second parties, and said parties of the second part agree 
to furnish men to measure, receive, brand and cut said trees promptly, and 
the said second parties agree and bind themselves to pay to said first party 
two dollars per tree for each of said white oak trees, one-third of which shall 
be payable within four months of this date, and when said trees are de- 
livered and conveyed to said second parties by the respective parties on whose 
lands said trees stand, or the owner of the said trees, are to pay to said 
first party the residue of the purchase price for each of said respective lots 
In one and two years r«H>ectively from the date hereof, with interest thereon 
at the rate of six per cent per annum untU paid, and the lieu shall be re- 
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tained in eacli of said deeds, to secare the payment of the said deferred pay* 
ments, for the timber conveyed by each of said deeds respectiyely, and the 
said second parties shall have the right at any time to anticipate the said 
deferred payments, and pay the same in full, Including Interest thereon 
accrued, up to the time of such payment, at any time before maturity, and 
if such deferred payments shall be paid in full, Including Interest thereon 
accrued to the date of said payment, within six months from the date hereof, 
then the said second parties shall have a discount of two per cent on the 
amount of said deferred payments so paid, but if the same shall not be paid 
within six months aforesaid, according to the terms of this agreement, then 
the said second parties shall have no discount whatever and the said second 
parties have this day paid said first party the sum of five thousand dollars 
on the purchase price of said trees, the receipt of which Is hereby acknowl- 
edged, and which said sum of five thousand dollars Is to be applied as a pay- 
ment, on the one-third cash payment provided for heretofore. Said second 
parties are to have ten years from this date and a reasonable time thereafter. 
If necessary^ so as net to exceed two years. In wl)lch to cut and remove said 
trees, off said lands, upon which the same stand respectively, and If said 
second parties shall fall to cut and remove the same within said ten years, or 
a reasonable time thereafter, not to exceed two years, then the owners of the 
land, upon which said trees may be standing, at the expiration of said term, 
shall have the right to deaden such of them as may be standing upon said 
land which the owners thereof desire to clear for the purpose of cultivation, 
and said second parties are to have the right to enter upon each of said re- 
spective tracts of land, for the purpose of cutting and removing any of said 
timber, which may be standing upon said tract of land, and may use, free 
of charge, at any time within eight years from this date, sufficient timber for 
necessary tramroads, on such tracts of land, so that no valuable merchantable 
timber shall be used for said tramroads. 

"It Is farther agreed that, in the event said second parties shall need right 
of way to remove said trees over any tract of land, in said county of Dicken- 
son, to whidi said first party now has the legal title, said second parties shall 
have such right of way free of charge. 

"And it Is further agreed that when said second parties shall have measured 
and branded said trees or any of them, they shall be conclusively presumed 
to be satisfied >97ith the diameter and length of same, and be bound by the 
measurement thereof, although the same may not in fact be either 20 Inches 
in diameter or 40 feet long, but when branded by said second parties or their 
agents, the same shall be paid for according to the terms of this contract as 
aforesaid. This contract is acknowledged and executed in duplicate. 

"Witness the following signatures and seals on this the day and date first 
above written" 

That, as an inducement to complainants to enter into said contract, 
defendant, through his agents, represented that he was the owner and 
had control of a large boundary of white oak timber land situate in 
Dickenson county, Va., on the waters of Poimd river, and its tribu- 
taries, McClurc river and its tributaries, and Crane's Nest river and 
its tributaries. That among other tracts pointed out to them by die- 
fendant's agents and represented to be the property of defendant, or 
undter his control, and to which he held, or could procure, a good and 
indefeasible title, were certain valuable tracts of white oak timber, 
known as the "MuUins" and "Chase" tracts, the "Ramey Flats tim- 
ber," the "Fulton timber," and other large and valuable tracts. That 
said agents further represented to complainants that all of said tim- 
ber was upon tracts of land l3ring in a body, 8 miles wide and 12 miles 
long. That defendant would secure to complainants rights of way 
over said lands, etc. That said tracts were shown to complainants by 
defendant's agents and represented to be the property, or under the 
180 F.— 2 
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control of defendant, as the timber which they were to get under said 
contract. All of which statements and representations were believed 
and relied upon by complainants. That said statements and represen- 
tations, except that the timber was growing and standing upon the 
lands within the territories mentioned and upon the streams mentioned 
and their tributaries, complainants allege were false, fraudulent, and 
deceptive. That they relied upon saidi statements, and believed them 
to be true, and "being satisfied from their investigation and examina- 
tion of said timber, as to its quality, its location, and facilities as to cut- 
ting and shipping, all of which was based upon sakl representations 
and statements so made by said agents of said Dotson, as aforesaid, 
and all of which statements and representations were afterwards, and 
prior to, the date of said contract, gone over and discussed with said 
Dotson, his agents, and attorneys in his presence," so that he was 
cognizant of all of said statements and representations and he made 
no statement modifying them and thereby confirmed and approved 
them. That, pursuant to said contract, and believing that defendant 
owned or controlled, or that he could procure, said timber for them 
so as to give them a good and perfect title thereto, and being anxious 
to receive said timber and have same conveyed to them, they fur- 
nished men, as they were under said written contract to do, to meas- 
ure, receive, brand, and count said trees promptly. That they meas- 
ured about 11,000 of the 60,000 trees "estimated by said Dotson, as 
aforesaid, in isolated tracts, scattered here and there, all over the 
large territory pointed out and represented as the boundary of tim- 
ber, which they could get from the defendant by virtue of flieir pur- 
chase from him." That these trees were taken up, measured, and re- 
ceived by complainants upon the assurance of defendant, and his 
agents, that the main tracts and boundaries of valuable timber which 
they would receive under said contract were fair samples of the entire 
timber and they were only delayed briefly in permitting them to take 
up the timber on these tracts and other large and valuable tracts, on 
account of some irregularity as to title which would be readily cured 
and straightened out and they would be able to get same, etc. That 
all of these representations they found to be false. That complain- 
ants, relying upon said representations made by defendant and his 
agents, went to great expense in preparing to take and receive said 
timber, etc. That defendant instituted an action at law against com- 
plainants in the circuit court of Wise county, Va., demanding $50,000 
damages for an alleged breach of contract. That complainants, by 
appropriate proceedings, caused said action to be removed into the 
Circuit Court of the United States, and the same has been duly dock- 
eted in said court. 

Complainants pray that the contract of April 18, 1901, be canceled 
and rescinded ; that an account be taken of the amount paid by them 
on account of said contract, and the expense incurred by complainants 
by reason of their attempt to perform the same on their part; that 
defendant be enjoined from prosecuting his action at law against 
them during the pendency of this suit ; and that upon the final hearing 
said injunction be made perpetual, and for such other and further re- 
lief as they may be entitled to in the premises, etc 
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Process being duly issued and served, defendant filed exceptions to 
the bill and demurred to same, which were overruled, whereupon he 
filed his answer and cross-bill. He admits the execution of the con- 
tract and denies that the same was procured by any false or fraudu- 
lent representation by him or any one authorized to act for him. He 
sets forth, at much length, a history of the negotiations which pre- 
ceded and led up to the execution of the contract, saying, among oth- 
er things: ffhat from the beginning of his negotiations with com- 
plainants up to and including the moment when they were consum- 
mated in the execution of the contract aforesaid, he never undlertook 
or agreed to procure and sell to complainants and pever represented 
either himself, or by his agents, that he could procure and sell to them 
the trees upon any specified tract, or tracts, of land, except as to the 
two tracts which he, at that time, owned — one of which was situate 
upon George's fork of Pound river and the other on the divide be- 
tween McClure's and Russell's fork. On the contrary, he avers that 
he only represented that he would procure and sell to complainants, 
and only undertook to procure and sell them white oak trees in the 
section indicated, to the number of 50,000, if they could be obtained, 
of the character and description set forth in jsaid contract. This was 
clearly understood between the parties, and the contract was drawn in 
conformity with this understanding. As a matter of fact, this re- 
spondent had never made a personal examination of the different 
tracts of land embraced in the territory except in a general way in 
riding through the territory on horseback over the country roads, but 
his information generally was that the finest timber in the territory 
was upon the "Ramey Flats" and the "Fulton and Phipp Tracts" 
which he procured and turned over to complainants, and the trees upon 
which they partially received and measured. He denies that he, or his 
agents, represented that the trees which he was to purchase under said 
contract were standing and growing upon lands laying in a body and 
would include a boundary 8 miles widle and 12 miles long, or would be 
in a "solid body." He further denies that Tie represented to com- 
plainants, or their agents, that he owned and had title to large tracts 
and boundaries of land in Dickenson county, over which a right of 
way would be required to remove said timber to market. "He simply 
agreed that if such right of way was needed through two tracts owned 
by him, complainants should have the same free of charge and this 
was so expressedl in the contract." He denies that the trees measured 
by complainants were isolated tracts scattered over large territory 
and represented as the timber which complainants would get. While 
complainants, were measuring and receiving trees upon tracts already 
procured, respondent was engaged in securing other contracts, and "if 
they had not abandoned the contract he would have carried out 
the same fully according to its true spirit and intendment." He denies 
that the title to the tracts secured were imperfect — if there were de- 
fects in the titles this fact was unknown to respondent and no objection 
on this ground was made to him by complainants. "If substantial de- 
fects existed in titles to any of the tracts, these could have been 
passed by, as respondent was in a position to furnish all the trees 
called for by the contract and according to its terms, the title to which 
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was good It IS not true that many of the owners of the tracts listed 
had not contracted the timber and agreed to sell the same. On the 
contrary, respondent had a written contract for each and every tract 
listed." He says : 

"It may be that there were trees upon the' tracts which did not come up to 
the requirements of the contract Complainants were not required nor expect- 
ed to measure and receive them. It is true that they did not have, and it 
may be true that he could not procure, title to the . Mullins and Chase tracts 
•—he avers that he was under no obligation, either by virtue of his contract 
or of any representation to procure such title for complainants." 

He admits that his action at law was instituted before the expira- 
tion of the time for the first payment on the timber, but denies thit it 
was instituted while complainants were importuning him to let them 
have the timber they were to get under their purchase from him ; on 
the contrary, complainants had abandoned the contract and were leav- 
ing the state when he instituted his action against them. He denies 
that he abandoned the contract; on the contrary, he was ready, able, 
willing, and anxious to comply with the said contract when complain- 
ants abandoned the same and left the state. He denies that complain- 
ants were ready, willing, and able to take, receive, have measured, and 
pay for the timber which they were to receive under said contract ; on 
the contrary, he avers they willfully abandoned, without any fault on 
his part, the contract and its performance. He further says that im- 
mediately after the execution of the contract he set about in good 
faith to carry out the same on his part. To this end he procured not 
less than 100 timber contracts upon the streams and their tributaries 
and in the territory mentioned and at considerable expenditure of time 
and upon which he paid large sums of money. These contracts em- 
braced more than 50,000 trees of the kind and character agreed to be 
procured and were in hand at the time complainants abandoned the 
contract. 

' Defendant alleges : That he had an agreement with responsible par- 
ties, who owned and controlled the timber of the required character 
and in the territory embraced in the contract, that if the contracts al- 
ready secured did not yield 60,000 trees of the kind and character 
called for by the contract they would furnish him enough trees of the 
kind called for to make up the required number and that said parties 
were able to carry out and would have carried out the said agreement. 
That he furnished men to show complainants the trees and was ready, 
willing, and able to convey same to them by deeds with covenants of 
general warranty in pursuance of said contract and has always been 
ready, willing, and able to do so. That complainants, in part execu- 
tion of said contract, made the cash payment of $6,000 and commenced 
to measure and receive, and did measure and receive, 17,600 of said 
trees. That they are indebted to him for said number of trees received 
by them at $2 each. That, without any fault on his part, complainants 
willfully abandoned their contract, refused to measure and receive any 
more trees thereunder, and have left the state, and that, by so doing, 
they have caused him to suffer great loss and damages. He prays that 
the answer be treated as a cross-bill, and that proper process issue 
thereon against the complainants and that they be required to answer 
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same; that they be decreed to pay him $2 each for the 50,000 trees 
which they contracted to take from him; that they be required to ac- 
count, etc, Ccnnplainants filed a demurrer to the cross-bill, which was 
sustained. . 

It seems that, in the action at law by defendant against complain- 
ants, service of process was made only upon Chas. M. Kirk, one of the 
defendants named in the writ; the other defendants being nonresi- 
dents. All of them, to wit, said Chas. M. Kirk, and John C. Jackson, 
J. C. Leavitt, and James McKelvey, joined in the bill filed in this cause, 
although those who had not been served with process had not entered 
an appearance in said action. Defendant filed his petition pra)ring 
that said complainants be required, before proceeding further in this 
cause, to enter an appearance in said action. The petition was granted 
and the parties required, within 20 days, to enter their appearance. 
The conlplainants having failed to obey said order, defendant herein 
moved the court for an order attaching them for contempt in that they 
refused to comply with the order, etc. This was refused upon the 
grounds set out in the opinion of Judge McDowell. Complainants 
having filed a replication to the answer, the cause was set down for 
hearing upon the pleadings and depositions. 

On February 11, 1909, a final decree was made: Enjoining de- 
fendant from prosecuting his action at law against complainants ; can- 
celing the contract executed April 18, 1901 ; and directing an account- 
ing between the parties. From this decree defendant prayed for an 
appeal which was duly granted. Defendant assigned a number of 
errors alleged to have been committed by the court. Several of them 
are directed to questions of practice and procedm-e arising during the 
progress of the cause, and because of the conclusion we reach need not 
be discussed. Those which are determinative of the controversy in- 
volve the questions : 

(1) Whether the complainants had, upon the allegations in their bill, 
a full, adequate, and complete remedy at law. Whether they could 
have secured complete relief in the action at law brought by defendant 
against them. 

(2) Whether the allegations of fraud in the bill were of such mat- 
ters and of such character, in view of the written contract of April 18, 
1901, as could be made the basis for cancellation. 

(3) Whether, upon the evideace, the complainants have established 
their allegations of fraud. 

The opinion of the learned judge was against defendant upon each 
of these questions. 

Without undertaking to enter into any discussion of the defenses 
open to complainants in the action at law, either under the system of 
pleading at common law, or as modified by Code Va. 1904, § 3299, 
we concur with the learned judge below that complainants could not, 
in that action, have the complete, full, and adequate remedy to which 
they would be entitled, if the allegations in their bill are true. 

Section 3299, Code Va., provides : 

''In any action on a contract, the defendant may file a plea alleging any 
BQCh faUnre in tbe oonsideratlon of the contract, or fraud In its procorement. 
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or any such breach of any warranty to him of the title or the soundness of 
personal property, for the price or value whereof he entered into the contract, 
or any other matter as would entitle him either to recover damages at law from 
the plaintiff, or the person under whom the plaintiff claims, or to relief in eq- 
uity, in whole or in part, against the obligation of the contract ; or if the con- 
tract be by deed, alleging any such matter arising under the contract, existing 
before its execution, or any such mistake therein, or In the execution thereof, 
or any such other matter as would entitle him to such relief in equity ; and in 
either case alleging the amount to which he is entitled by reason of the mat- 
ters contained in the plea. Every such plea shall be verified by affidavit" 

Conceding pro hac vice that complainants, under this statute, could 
defend in the action at law by showing fraud in the procurement of the 
execution of the contract, it does not follow that the jurisdiction of 
equity is ousted. If, in truth, there was such fraud in the procure- 
ment of the contract as entitled complainant to cancellation, it is clear 
that a court of law could not grant the relief — ^that is peculiarly and 
solely within the power of a court of equity. 

We concur with the contention of complainants that : 

"Even under the Virginia statute (Code 1904, § a209), upon an equitable plea, 
such as there provided for, as a defense to an action at law, the court would 
have no power to rescind the contract, even though It were found to be fraud- 
ulent. Only a court of equity would have such power. Hence a defense at 
law to the suit instituted by Dotson would have not been adequate and com- 
plete." 

Mr. Chief Justice Fuller, in Kilbourn v. Sunderland, 130 U. S. 605, 
9 Sup. Ct. 694, 32 L. Ed. 1005, says: 

"The jurisdiction in equity attaches unless the legal remedy, both in respect 
to the final relief and the mode of obtaining it, is as efficient as the remedy 
which equity would confer under the same circumstances." 

Farwell v. Colonial Trust Co., 147 Fed. 480, 78 C. C. A. 22, was a 
suit for cancellation for fraud. Sanborn, Circuit Judge^ said : 

*'The defendants challenge the bill on the ground that the complainant has 
an adequate remedy at law by an action to recover of the trust companies 
the price he paid for his bonds and stock or the damages which have resulted 
to him from the false representation he avers. But the adequate remedy at 
law which will deprive a court of equity of jurisdiction is a remedy as cer- 
tain, complete, prompt, and efficient to attain the ends of justice, as the rem- 
edy in equity." Rumbarger v. Yokum (0. C.) 174 Fed. 55. 

This, we think, is in accordance with well-settled principles of equity 
jurisprudence. 

We proceed to inquire whether the bill sets forth allegations en- 
titling complainants, or the evidence sustains, the prayer for cancella- 
tion. We do not understand that the learned judge admitted parol evi- 
dence to contradict, alter, or add to the written contract. The bill, 
while containing much irrelevant and some redundant matter, is not 
drawn upon the theory that the contract fails to express the terms of 
the agreement as settled after negotiation between the parties — it is 
not drawn with a view to correction. It concedes that the written con- 
tract expresses the agreement made between the parties, but avers that 
complainants were induced to execute it, i. e., concur in its terms and 
provisions by false and fraudulent representations of material facts. 
The equitable doctrine concerning cancellation is well defined by the 
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Court of Appeals of Virginia, in Campbell v. Building & Loan Associ- 
ation, 98 Va. 729, 37 S.'E. 350: 

"A misrepresentation, the falsity of which will afford a ground of action 
for damages, or a bill for the rescission of a contract, must be as to an exist- 
ing fact It must be an affirmative statement of some facts, in contradistinc- 
tion to a mere expression of an opinion, which is ordinarily not presumed to 
deceive or mislead.*' 

In Farrar v. Churchill, 135 U. S. 609, 615,10 Sup. Ct..771, 773 (34 
L. Ed. 246), Mr. Chief Justice Fuller says: 

'*The representation must be in regard to a material fact, must be false, 
and must be acted upon by the other party in ignorance of Its falsity and with 
a reasonable belief that it was true. It must be the very ground on which the 
transaction took place, although it is not necessary that it should have been 
the sole cause, if it were proximate, immediate, and material. If the purchas- 
er investigates for himself and nothing Is done to prevent his investigation 
from being as f uU as he chooses, he cannot say that he relied on the vendor*B 
representation." 

The Chief Justice quotes with approval the language of Lord Lang- 
dale in Clapham v. Shillito, 7 Beaven, 146 : 

"If the party to whom the representations were made himself resorted to 
the proper means of verification before he entered into the contract, it may 
appear that he relied upon the result of his own investigation and inquiry, 
and not upon the representations made to him by the other party ; or if the 
means of investigation and verification be at hand, and the attention of the 
party receiving the representation he drawn to them, the circumstances of 
the case may be such as to make It Incumbent on a court of justice to impute 
to him a knowledge of the result which, upon due inquiry, he ought to have ob- 
tained, and thus the notion of reUance on the representations made to him 
may be excluded." 

In Shappirio v. Goldberg, 192 U. S. 232, 240, 24 Sup. Ct 259, 261 
(48 L. Ed. 419), Mr. Justice Day says: 

"When the means of knowledge are open and at hand, or furnished to the 
purchaser, or his agent, and no effort is made to prevent the party from using 
them, and especiaUy when the purchaser undertakes examination for himself, 
he will not be heard to say that he has been deceived to his injury by the 
misrepresentations of the vendor." 

In Farnsworth v. Duffner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 
931, Mr. Justice Brewer cites with approval Luddington v. Renick, 7 
W. Va. 273, wherein it is said : 

"A party seeking the rescission of a contract, on the ground of misrepresen- 
tations, must establish the same by clear and irrefragable evidence, and if it 
appears that he has resorted to the proper means of verification, so as to show 
that he, in fact, relied upon his own inquiries, or if the means of investiga- 
tions were at hand, and his attention drawn to them, relief will be denied. 
• • ♦ If the neglect to make reasonable examination would preclude a 
party from rescinding a contract on the ground of false and fraudulent repre- 
sentations, a fortiori Is he precluded when it appears that he did make such 
examination, and did not rely upon the representations." 

Judge Sanborn, in Farwell v. Colonial Trust Co., supra, says : 

"Actual or legal fraud is an essential element of those misstatements which 
will Induce a court of equity to set aside a contract or a sale. The subject 
of such misrepresentations must be the existence or nonexistence of facts at 
the time the statements were made. Neither promises, nor prophecies, nor 
expressed opinions or beliefs, concerning future events or conditions, will 
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snstain a resdnlon of a oontract or a sale. The facts concemiDg which the 
misrepresentations are made must be material to the contract, or transaction. 
They most be facts concerning which the victim is ignorant, and of which a 
person of ordinary segacity and diligence in his place would have acquired no 
knowledge. The false statements or representations must be well calculated 
to deceive and to Induce ttie victim to enter upon the trade, and they must 
accomplish the result and cause him substantial damages.** 

These authorities are in harmony with equitable principles and are 
sustained by a uniform current of decisions of courts of equity. 

Eliminating much of the redundant language of the bill, the ma- 
terial averments come substantially to the following: That defend- 
ant's agents represented that he owned, or controlled, large bodies of 
white oak timber on contiguous tracts of land, about 8 miles wide and 
12 miles long. That among other tracts so owned or controlled by 
defendant were the "Mullins," "Chase" and "Ramey Flats" timber, of 
special value and convenient location. That these tracts were pointed 
out to complainants, and represented as the timber which they were to 
get under the contract. That defendant could procure, with good title, 
a sufficient number of trees, including those named, to make in all 
50,000 of the kind and description mentioned and desired, etc., and 
that these representations were made as an inducement to the execution 
of the contract — ^that they were false and fraudulent. 

Before discussing the evidence, it will be well to examine the lan- 
guage of the contract. It will be observed that it opens with the dec- 
laration : 

"That the parties of the second part have made personal Investigation of 
the white oak timber in Dickenson county, Va., on the waters of Pound river 
and its tributaries and McOlure river and its tributaries and Crane's Nest 
river and its tributaries, as to the quality of said timber, its location, facilities 
as to cutting and getting the same to railroad, etc., and are satisfied with said 
investigation, etc.*' 

Complainants, in their bill say that by "personal investigations" they 
meant investigation based upon representations and statements made 
by Dotson and his agents. It will be noted that defendant does not, 
in said contract, sell or convey to complainants a single tree, nor does 
he represent that he owns or controls a tree, but he "agrees to procure 
and to sell to said second parties, and said second parties agree to pur- 
chase from said first party, 50,000 white oak trees," of the dimensions 
set out ; "it being understood, however, by and between the parties to 
this contract, that said number of 50,000 trees is only an estimate of the 
number of trees that the said first party thinks he will be able to pro- 
cure and deliver to said second party as aforesaid." To preclude any 
suggestion of liability by reason of his failure to procure the entire 
number named, it is provided that : 

"If it should be found that, when said trees are received and counted by the 
said second parties, the number of trees tiiat the said first party has procured, 
or caused to be conveyed by the parties on whose land said trees stand, or 
the owners of said trees, * * * is less than 50,000, then said second par- 
ties are to be required to take and pay for the actual number of trees, said first 
party has procured and caused to be delivered to said second parties, as afore- 
said, and said second parties shall have no claim against said first party, by 
reason of his failure to procure and cause to be conveyed to said second par* 
ties the whole of the said 50,000 trees." 
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This language is inconsistent with the idea that defendant made 
any representation as to the actual number of trees which he was to 
procure and cause to be conveyed and expressly negatives the sug- 
gestion that he was selling, or contracting to sell, trees then "owned 
or controlled" by him. The only obligation which he assumed was 
to make an honest effort, in good faith, to "procure and cause to be 
conveyed" to the complainants the number of trees named, of the kind 
and description set forth "in Dickenson county, on the waters of 
Pound river and its tributaries, McClure river and its tributaries, and 
Crane's Nest river and its tributaries." There is no suggestion in the 
contract that any specified tract of timber land was to be "procured" 
by defendant. To write into it an agreement to "procure" the "Mul- 
. lins" and "Chase" tracts, or the "Ramey Flats" timber, or that the 
trees were to be on "contiguous tracts," or in a body of certain dimen- 
sions, would be to add to, vary, and change the contract, as made by 
the parties, thus violating an elementary rule of evidence binding upon 
courts of equity in suits for cancellation. If it were alleged, and 
proven, that these* facts were agreed upon, that the parties intended 
to insert them in the written contract, and that they were omitted by 
the mistake of the draughtsman, or by the fraud of defendant, an 
equity would be found for a decree to correct the instrument and 
make it speak the truth. There is no suggestion, either in the bill or 
the evidence, that the written contract was not dirawn and executed in 
the language agreed upon by the parties, or did not express their 
agreement. The evidence shows that its terms were fully discussed 
and concessions made to complainants. It is said by complainants 
that they were induced to enter into the contract as written, because 
defendant's agents showed them certain tracts of land upon which 
white oak timber was growing and standing and told them that de- 
fendant "owned or controlled" these tracts, and that they would "get" 
this timber, etc. 

Assuming, for the purpose of this discussion, that the allegations 
were of the character entitling complainants to cancellation, we pro- 
ceed to examine the evidence and ascertain whether they are sustained. 
It seems that, prior to executing the contract, complainant Chas. M.. 
ICirk made a trip over the land upon which the timber stood, in re- 
gard to which they were negotiating, with Col. Thompkins, defend- 
ant's agent ; defendant furnishing a guide. He says that Col. Thomp- 
kins and Mr. Dean, the guide, showed him certain timber which he 
understood to be "the Chase and Mullins tracts and the Ramey Flats 
timber and another piece that we afterwards branded — ^these four 
tracts were the only ones which were shown on this trip." He says 
that the four pieces of timber, above mentioned, were shown him with 
the representation that the entire body of timber to be furnished 
would be as good in" quality, and as well located as to the lay of the 
land as this, and that it would lay in a body about 8 by 12 miles, and 
that the nearest point of the timber to a proposed tunnel and railroad 
extension would not be more than 2i^ miles, and the extreme point 
not more than 16 miles from said tunnel. He says that these state- 
ments were relied upon by him and constituted his only "source of in- 
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formation in regard to the location, boundary, and nearness to an 
extension of the railroad." He further says that they were given 
fully to understand before buying, and during the examination, that 
Mr. Dotson owned all of the timber that would be furnished — a large 
part of it in fee and the balance in timber right only. These repre- 
sentations, he says, were made in February, 1901. The contract was 
executed April 18, 1901. Mr. Dean was examined as a witness for 
defendant and gives a very clear statement in regard to the timber 
which he showed Mr. Kirk on the first trip — the route taken, etc. He 
says that he made no such representations as testified to by Mr. Kirk, 
saying : 

"I did not know what timber they would get— at that time ; I did not know 
where the Mullins timber was, or the Chase timber. I did not know it from 
any other timber." 

Asked if he represented that complainants would get the timber in a 
"solid body," he answered : 
"No, sir ; I never heard such a thing mentioned." 

Col. Thompkins was not examined. 

On the second trip, Louis Walker, a timber dealer from Ohio, was 
sent by complainants. He went with Col. Thompkins to see defend- 
ant, who furnished him a horse and Mr. Dean as a guide. Dean was 
compelled to leave after the first day, by reason of the illness of his 
father, and Mr. McFalls accompanied them. Mr. Walker testifies: 
That he was shown a large body of timber, giving a detailed account of 
the trip and the boundaries over which he was carried. He says that 
Thompkins and McFalls stated that the timber lay in a body 12 by 8 
miles. That Thompkins said that Dotson owned all of the timber; 
that he did not own the land, but bought the timber and had a right to 
sell it and take it away ; that the right of way went with it. "All this 
body of timber that he showed me was controlled by Mr. Dotson. 
That was the understanding and inference I got from what he said." 
He says that Mr. McFalls called one tract the "Fultcfn Tract," others 
the "Ramey Flats," "Chase," etc., and these were tracts which com- 
plainants were to get. He further says that, when they saw Mr. Dot- 
son, Col. Thompkins said: 

*'I have shown Mr. Walker this timber. I have given him the terms upon 
which you propose to sell this, timber to these parties, and I will now repeat 
what I told Mr. Walker." 

He went over the proposition, as he understood it, and asked Mr. 
Dotson to correct him, if he made any mistake or misstatement, and 
after he had made the statement Mr. Dotson said: 

**That is just what I propose to do exactly.** 

Dotson said : 

"He controlled or could sell the timber.** 

The different tracts were mentioned, and it was said that they were 
fair samples, etc. This witness says : That he was sent by complain- 
ants to examine the "location and whether it was a class of timber that 
would be desirable, etc" That the right of way was "one of the main 
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things" he desired to find out about. That Dotson said! that "in the * 
deed he was going to make us — a deed for the timber — and in that 
deed he would guarantee us a right of way to all." 

A third trip of investigation was made by complainants John C. 
Leayitt, Chas. M. Kirk, John C. Jackson, and James McKelvey, on 
April 3, 1901. Defendant sent with them, as a guide, his brother-in- 
law, W. F. Clay, who took them to the home of McFalls; that he 
showed them the timber. They were out on the trip several dlays. 
Jackson says that they were shown the several tracts, especially in 
controversy, and told them what they would get, "that the timber was 
to be a solid block," and that Dotson "owned and controlled these 
certain tracts." Leavitt says that they were shown the Ramey flats, 
the Mullins, and particularly the Chase tracts. "We measured up 
timber in at least two of these tracts. Got off our horses and went 
into the timber and looked certain portions of each tract over carefully. 
Took a tapeline and measured the trees, and I know that there were 
some mammoth trees in several of the tracts, particularly the Chase 
tract." These tracts were pointed! out as either owned or controlled 
by Dotson and "would represent the greater part of the timber which 
would come under the contract" — ^"as I understand it." He says that 
the contract was written on Monday following Saturday upon which 
they returned from the "tour of inspection." He says, "We were 
very well pleased with the timber and ready to enter into the con- 
tract" ; that "they had traveled around the timber 50 or 60 miles." 

Mr. McFalls was introduced for dtefendant and gave an account of 
the several trips upon which he accompanied the parties inspecting the 
timber. He denied that he told them that Dotson owned the timber, 
saying, "If he owned it, I don't know it." They asked him who owned 
the timber, and he told them as "nigh'' as he could ; that he told Mr. 
Kirk that "Old manM'ullins owned the Mullins timber," and that "the 
Chases owned the Chase timber." "I supposed" that Dotson owned or 
claimed that he had a contract on the Fulton tract. When asked 
whether he told them that the entire body of timber would' be as good 
as the Mullins, Chase, Ramey flats, and Fulton tracts, and that tha 
timber would lay in a body 8 by 12 miles and its location with refer- 
ence to the railroad, he answered : 

"I never did name no such thin;^ as that and never thought of snch a thing. 
It was never talked of by me nor them — neither. I never heard Col. Thomp- 
kins make any such representation. I was not round making any such state- 
ment — I was Just to show up the. timber of the country, an average of the 
country. They asked me this about the Chase timber, if it could "be bought, 
and I told them that he had a certain price on it I will tell you just how it 
was ; that he asked a certain price for it, and Mr. Dotson told me if he would 
take that price, and I think that was $20." 

He denies telling Walker that Dotson owned the timber. Dotson 
was examined in his own behalf and denied that he ever represented 
or authorized any one to represent that he owned the timber or agreed 
that any specified tracts were to be procured. His testimony is full 
and explicit. The contract was drawn some two months after the 
first tour of inspection, and two days after the last. Hence it appears 
that the complainants had ample time and opportunity to inspect the 



Digitized by 



Google 



28 180 FBDEBAL REPORTER. 

timber, and that the last inspection was made immediately prior to the 
consummation of the trade. In addition to- the positive denial by 
Dean, McFalls, and Clay, of complainants' testimony, in regard to the 
alleged representations that Dotson owned the Chase, Mullins, or 
Ramey flats, the language of the contract expressly excludes any such 
contention. It is quite impossible to reconcile this language with the 
testimony of complainants. Again, they testify that they relied upon 
these alleged representations ; whereas, in the contract, they expressly 
declare that they have made "personal investigation," as to the quality, 
location, and facilities for getting it out to the railroad, "and are satis- 
fied from said investigation." This language solemnly inserted in the 
contract contradicts the contention now made. 

It will be further noted that any suggestion that Dotson assumed 
any obligation to do more than make an honest effort, in good faith, 
to "procure and have conveyed" to complainants the numtSr of trees 
called for, is met by the express provision that if he should not succeed 
in getting the entire quantity he should not be liable to complainants ; 
but, on the contrary, they shall receive and pay for such trees as he 
does procure and have conveyed to them. The complainants take upon 
themselves the burden of proving that the representations were made, 
as alleged ; that they were false and fraudulent — ^that is, that defend* 
ant knew they were untrue — that they were material inducements to 
making the contracts ; and that they were deceived by them. 

Upon a careful examination of the testimony, only excerpts from 
which it is possible to give, we are confronted with the inquiry wheth- 
er they have successfully carried this burden and established their 
case. The rule by which courts of equity are guicted in dealing with 
cases of this character is well settled. In Atlantic Delaine Co. v. 
James, 94 U. S. 207, 24 L. Ed. 112, it is said: • 

« "Canceling an executed contract is an exertion of the most extraordinary 
power of a court of equity. The power ought not to be exercised except in a 
clear case, and never for an alleged fraud, unless the fraud be made clearly 
to appear; never for alleged false representations unless their falsity is 
certainly proved and unless the complainants have been deceived and injured 
by them." 

Chancellor Kent says that an instrument should not be canceled for 
alleged fraud unless shown "to the entire satisfaction of the court." 
Lyman v. United Ins. Co., 2 Johns. Ch. (N. Y.) 632. Mr. Justice 
Brewer quotes with approval the following language of Mr. Justice 
Miller: 

"We take the general doctrine to be that when, in a court of equity, it is 
proposed to set aside, to annul, or correct a written instrument for fraud or 
mistake in the execution of the instrument itself, the testimony on which this 
is done must be clear, unequivocal and convincing, and that it cannot be done 
upon a bare preponderance of evidence which leaves the issue in doubt" 

In Gumaer v. Col. Oil Co., 152 U. S. 88, 14 Sup. Ct. 480, 38 L. Ed. 
365, the bill was dismissed because the court "could not reconcile the 
conflicting testimony of the witnesses." Applying this well-estab- 
lished standard based upon experience and sound policy, we are un- 
able to find that the complainants have shown that they were induced 
to execute the contract of April 18, 1901, by the false and fraudulent 
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representations of defendant or his agents. While this conclusion 
works a dismissal of the bill, its correctness is sustained by the conduct 
of the parties, after the contract was executed. It appears that all 
parties entered at once upon the performance of the obligations as- 
simied by them. A large number, some 17,600 trees, were marked, 
branded, and received by complainants. When complaint was made 
that defendant was not procuring the trees which complainants claimed 
they were to get, Dotson said he was getting the timber — he did get 
the Ramey flats, the Fulton, and several other tracts. Mr. Kirk says : 

•*The only things we felt we were, misled In was that the right of way 
for the remoTal of the timber would have been vastly simpler for us to have 
had Mr. Dotson's own land that the timber stood on, the land adjoining it, 
over which it would have had to be moved. We had the impression that that 
would have been a very small matter, the question of the right of way, as 
we understood that he owned nearly aU the land'-the territory over which 
this territory extended." 

Dotson says that, if complainants had not abandoned the contract, he 
would have secured the full number of trees named in it; that he was, 
at the time, engaged in doing so. 

There was considerable evidence tending to show that Dotson was 
buying the timber, and that he was paying much less for it than the 
price for which he had sold it to complainants. That they complained 
of this, and that it was on this account that they abandoned the con- 
tract and left the state. This testimony is material only as tending to 
explain the conduct of the parties after the execution of the contract. 

Without further extending the discussion, we are of the opinion that 
the evidence fails to show that any fraud was practiced on complain- 
ants, in the negotiation which led up to the execution of the contract. 
If in the action at law they can show that defendant has not, in good 
faith, endeavored to procure the timber, or that the title to any of that 
conveyed to them is defective, or that he has, in any other respect, 
failed to perform and discharge the obligation imposed upon him by 
the contract, it is open to them to do so, either by way of defense or 
by way of counterclaim, under the provisions of section 3304 of the 
Code of Virginia, which provides that : 

"If the plaintiff be a person with whom the contract sued on was originally 
made, or the personal representative of such person, on the trial of the case, 
the Jury shall ascertain the amount to which the defendant is entitled and 
apply It as a set off against the plaintiff's demand, and if the said amount be 
more than the plaintiff is entitled to, shall ascertaia the excess, and fix the 
time from which interest is to be computed on the same, or any part thereof. 
Judgment, In such case, shall be for the defendant against the plaintiff for 
said excess, with such interest from the said time till payment." 

We concur in the following language found in defendant's brief : 

"Offsets and counterdaims of a legal character may be availed of by the 
defendant in an action at law in the federal courts, if allowed by state prac- 
tice, and even to the extent of enabling the defendant to recover Judgment 
against the plaintiff in the action." Dabney, Fed. Jur. | 117, {k 164; Part- 
ridge V. Insurance Ck>., 15 Wall. 573, 580, 21 L. Ed. 229. 

See, also, Bostwick v. Covell (C. C.) 24 Fed. 402 ; Withers v. Greene, 
9 How. 213/ 231, 13 L. Ed. 109. 
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In Newport News, etc., R. Co. v. Bickford, 105 Va. 182, 58 S. E. 
1011, a recent case, it was held as follows : 

"Section 3299 of the Code contemplates the settlement of all differences that 
are connected with the subject-matter of the plaintiff's claim. The fact that 
the defendant's claim is in tort or for unliquidated damages is immaterial. 
If it is based upon matters directly connected with, and injuries growing out 
of, the contract sued on by the plaintiff, it can be asserted as a set-off under 
section 3290. The object of the section is to prevent one cause of action from 
being divided into two, and to give precisely the same relief on a plea filed 
thereunder as could be obtained in an independent action brought for the 
same cause." 

In this way the controverted questions of fact may be tried by a 
jury, and the rights of all parties ascertained and enforced. If it be 
found that defendant has failed to procure trees in accordance with the 
terms of the contract to the value of $5,000, the cash payment, or that 
complainants have sustained other damages, by reason of a breach of 
the contract on the part of defendant, they will recover such amount 
as a jury may find to be due. The cause will be remanded to the Cir- 
cuit Court for the Western District of Virgfinia, with direction to dis- 
miss the bill. 

Reversed. 



PRETTTMAN et al. v. UNITED STATES. 

(Circuit Ck)urt of Appeals, Sixth Circuit July 13, 1910.) 

No. 2,004. 

1. Banks and Banking (§ 256*) — Mismanagement— Officers— Punishment. 

Gross maladministration and inexcusable breach of duty on the part of 
the officers of a national bank in its management, however disastrous to 
its stockholders, are not punishable unless in violation of Rev. St. § 5209 
(U. S. Comp. St. 1901, p. 3497). 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dig. §§ 958- 
964, 967; Dec. Dig. § 25a*] 

2. Indictment and Information (| 125*) — ^Duplicity— National Banks— Of- 

FicEBS— Joining Principal and Accessory— Misapplication of Funds. 

Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), provides that every presi- 
dent, director, cashier, teller, clerk, or agent of any national banking as- 
sociation who willfully mlsappliee any of* its funds with intent to iiTjure 
or defraud the association, and every person who with like intent aids 
or abets any officer, clerk, or agent in any violation of the section shall 
be deemed guilty of a misdemeanor. Held, that under such section it is 
proper to join in a single count of the indictment a charge of willful mia- 
application of the bank's funds by its officers and a charge that the other 
defendants aided and abetted them therein, and that such Joinder did not 
render the indictment demurrable for duplicity. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 334r-400; Dec. Dig. § 125.*] 
Z. Criminal Law (g 371*)— Evidence— Other Offenses. 

The rule that acts not charged in an indictment cannot be proved is 
subject to the exception that, where the intent with which an act charged 
to be criminal has been done is important, proof of similar acts of accused 
is admissible to show intent 

[Ed. Note.--For other cases, see Criminal Law, Cent. Dig. ig 830-832; 
Dec. Dig. § 371.*3 

*For other casea see same topic & B mumbeb in Dec. A Am. Digs. 1907 to date, ft Rep*r Indexes 



Digitized by 



Google 



PBETTYMAN T. UNITED STATES. 31 

4. CRiiaNAi. IiAw (8 371*) — ^Evidence— Othsb Offenses— Intent. 

Similar acts to that charged in the Indictment can be proved to show 
Intent only when they are acts of accused sufficiently near. In point of 
time, to the act charged as to fairly throw some light on the question of 
Intent, and when such similar acts are so related In kind to the one 
charged as to Illustrate the question of intent, and are of the same gen- 
eral nature or closely related, to the transactions out of which the alleged 
criminal act arose. 

[Ed. Note.— For other cases, see Criminal Law, Gent Dig. §} 830-^2 ; 
Dec. Dig. § 371.*] 

6. CoNSPiBACT (I 45*) — ^Evidence. 

Where an Indictment against officers of a national bank and certain 
others, alleged to have aided and abetted them in the misapplication of 
the bank's funds, charged conspiracy and intent to willfully misapply the 
bank*s funds in several ways, and, among them, of procuring and causing 
it to make large loans to a hosiery company by paper indorsed by a 
woolen company, which, it was claimed, was then largely indebted to the 
bank, proof that funds of the bank were loaned on paper of the hosiery 
company which was indorsed by the woolen company was admissible, 
but it was not proper to admit evidence of a mortgage given by the wool- 
en company to the bank, nor as to notes which the woolen company made 
to the bank to secure its individual obligations, and not as indorser of the 
hosiery company. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. } 45.*] 

d, Cbiminal Law (§ 695*) — ^Tbiai/— Reception of Evidence— Objections. 

Objections to evidence failing to state the precise grounds on which 
they are made are unavailable for any purpose. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1633-1638; 
Dec. Dig. i 695.*] 

7. CoNSPiBACT ({ 45*)— National Banks— Offenses— Misappbopriation of 

Funds. 

In a prosecution against officers of a national bank and certain alleged 
aiders and abetters for the wil}ful misappropriation of the bank's funds, 
a question to one of the officers, if he had any arrangement with the vice 
president of the bank or any agreement with him by which the bank was 
to be defrauded by willfully abstracting its funds and appropriating them 
to Illegitimate purposes, should have been allowed. 

[Ed. Note. — Fop other cases, see Conspiracy, Dec. Dig. § 45.*] 

8. CoNSPiBACT (S 45*) — ^National Banks— Officers— Misappbopbiation of 

BOUNDS. 

Where, in a prosecution against officers of a national bank and alleged 
aiders and abetters for misapplying the bank's funds, it was claimed that 
such application was made partly through overdrafts by defendant K. for 
the benefit of a hosiery company, and that defendant K. had conspired 
with certain of the officers of the bank to defraud it of its funds, evidence 
that many other customers of the bank had made overdrafts on it the 
details of which were exhibited on certain pages of the bank's individual 
ledger offered in evidence, was admissible as bearing on defendants' crim- 
inal intent 

[Ed. Note. — ^For other cases, see Conspiracy, Dec. Dig. § 45.*] 

9. Banks and Banking (§ 257*) — ^Nationai. Bank&— Misappbopbiation of 

Funds. 

Where, in a prosecution of the vice president of a bank for alleged 
misappropriation of the bank's funds in the payment of overdrafts by 
the bank's cashier, there was no evidence that the checks representing 
the overdrafts were paid with the knowledge or under the directions of 
the vice president the offense as to him was not proved, under the rule 
that to constitute a willful misappropriation of a national bank's funds 

*For other casea see same topic A 8 numbbb is Dec. ft Am. Diga. 1907 to date, & Rep'r Indezea 
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there must In fact be an unlawful application by the person diargedt 
with intent to injure and defraud the bank. 
[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. S 257.*] 

10. Banks and Banking (§ 257*) — ^National Banks— Misappbopbiation op 
Funds— Conveyance— Question fob Juby. 

In a prosecution of defendant K. for aiding and abetting the officers 
of a national bank in the misappropriation of the bank's funds by means 
of checks and drafts of a hosiery company, In which such defendants were 
interested, whether such appropriation was Intended to injure and de- 
fraud the bank held for the Jury. 

[Ed. Note. — ^For other cases, see Banks and Banking, Dec. Dig. S 257.*] 

11. Banks and Banking (§ 257*) — ^Misapplication op Funds— Mobtoages. 

In a prosecution of national bank officers and alleged aiders and 
abetters for misapplying the bank's funds, evidence of the taking of a 
mortgage to secure an indebtedness represented by overdrafts and the 
making of an additional loan secured by deposit of other collateral, the 
effect of which was to give the bank better security than before, was in- 
sufficient to sustain a conviction. 

[Ed. Note. — ^For other cases, see Banks and Banking, Dec Dig. S 257.*] 

12. Ck)NSPiBACY (I 43*) — ^National Banks— Misappbopbiation of Funds— 
GoNSPiBAOY— Indictment. 

Where a count in an indictment against a bank's officers and allied 
aiders and abetters charged conspiracy to violate Rev. St. § 5209 (U. S. 
Comp. St. 1901, p. 8497), prohibiting the willful misapplication of the 
funds of a national bank, and that in order to effect the object of the 
conspiracy defendant K., one of the parties thereto, drew and accepted 
a draft, set out, presented it to the bank, and obtained credit for the 
amount thereof for a hosiery company in which K. was interested, and 
which was the drawer of the draft, the indictment sufficiently charged 
that an aot was done by one of the parties of the alleged conspiracy to 
effect the object thereof and sufficiently identified and specified such act 
to withstand a demurrer. 

[Ed. Note. — ^For other cases, see Conspiracy, Cent Dig. S§ 79^9; Dec 
Dig. § 43.*] 

13. Cbiminal Law (|| 300, 328*) — ^Plea op Not Guilty— Bubden of Pboof. 

In a criminal prosecution, pleas of not guilty put in Issue every allega- 
tion in the counts of an indictment to which they are addressed and 
place on the government the burden of proving every essential element 
of the offenses charged. 

[Ed. Note.— For other cases, see Criminal Law, Gent. Dig. U 684-'686» 
730 ; Dec. Dig. §i 300, 328.»] 

14. Conspibacy (i 44^) — ^National Banks— Offenses— Misapplication ov 
Funds. 

Where an indictment for conspiracy to willfully misapply the funds of 
a national bank charged that the conspiracy had been formed between 
certain officers of the bank and defendant K. to willfully misapply the 
funds of the bank to the use of a hosiery company, and that such con- 
spiracy was accomplished by an act of defendant K. in drawing and ac» 
cepting a draft in behalf of the hosiery company, and in depositing the 
draft in the bank, and obtaining credit therefor in the hosiery company's 
account, to effect the object of the conspiracy, the burden was on the 
government to prove that the conspiracy as alleged was entered into, 
that defendant K. was a party to it, and that the acts referred to were 
done by him to effect the object of the conspiracy in order to sustain a 
conyiction. 

[Ed. Note.— For other cases, see Conspiracy, Dea Dig. S 44%.*] 

15. Conspibacy (§ 47*) — ^Misapplication of Funds. 

Since, under Rev. St. § 5209 (U. S. Comp. St 1901, p. 3497), making it an 
offense to misapply the funds of a national bank, that offense can only be 

•For other casei see same topic A § numbbb in Dec. ft Am. Digi. 1907 to date, Jk Rep'r Indexes 
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committed by an officer or agent of the bank, under a count of an indict- 
ment for conspiracy to. misapply funds of the national bank, it is sufB- 
clent to show an* agreement to commit that offense made between either 
the cashier or the vice president of the bank and the defendants for 
whose benefit the money is alleged to have been withdrawn. 

[Ed. Note. — ^For other cases, see Conspiracy, Gent Dig. §§ 105-107 ; Qec 
Dig. S 47.*] 
Id. Banks and Banking (§ 257*) — ^National Bank— Offenses— Misappli- 
cation OF Bounds— OoNSpiEACT. 

In a prosecution of certain officers of a national bank and defendant 
K. for conspiracy to misapply the bank's funds, evidence held to sustain 
conviction. 

[Ed. Note.— For other cases, see Banks and Banking, Dec Dig. | 2o7.*J 

Evans, District Judge, dissenting in part. 

In Error to the District Court of the United States for the South- 
em District of Ohio. 

James S. Prettyman and others were convicted of violating an ac- 
tion of banking act, and they bring error. Reversed, with diirections. 

T. E. Powell, for plaintiff in error Prettyman. 
A. T. Seymour, for plaintiffs in error Kapners. 
T. H. Darby, for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

EVANS, District Judge. In October, 1898, the First National 
Bank of Dresden, Ohio, commenced business as a national bank with 
a capital of $50,000. James S. Prettyman, one of its directors, be- 
came its vice president, and Cephas S. Littich was appointed its 
cashier. They were continued in office until the latter part of 1907. 
The presidtent of the bank, Prettyman, its vice president, and Littich, 
its cashier, were appointed an exchange or discount committee; but 
the committee appears never to have held a meeting after its or- 
ganization. The Muskingum Valley Woolen Manufacturing Com- 
pany, which will hereafter be called the "woolen company," was a 
manufacturing corporation in the vicinity of Dresden, of which 
Prettyman was president, and in which Jacob Kapner was a stock- 
holder. Another manufacturing ^company in the same locality was 
the Kapner Bros. & Duga Hosiery Company, whtch hereinafter will 
be called the "hosiery company." In this concern Prettyman had no 
interest. Its affairs were managed by Jacob Kapner and Abe Kapner. 
Both of these corporations continued business as going concerns until 
after August, 1907. In the course of a few years prior to August, 
1907, the woolen company became indebted to the bank to the extent, 
approximately, of $60,000, which it was unable to pay, and) during 
about the same period the hosiery company became indebted to the 
bank in the sum of $77,566, which it could not pay, and the re^lt was 
the collapse of the bank, for which a receiver was appointed by the 
Comptroller of the Currency in the latter part of 1907. Much of the 
indebtedness of each of the corporations to the bank was the result of 
p ayments by Littich, the cashier, of numerous checks and drafts drawn 

*For other caaea see Baxne topic & S number in Dec. ft Am. Digs. 1£07 to date, ft Rep'r Indexes 
180 F.—^ 
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by the respective companies when there were no funds to meet them. 
Indeed, the readiness of Littich, the cashier, to pay out of the bank's 
fundls the drafts and checks drawn respectively by these companies 
was hardly less than that of the companies to draw upon those funds. 
Tht liberality of the cashier in the use of the funds intrusted to his 
care was doubtless an encouragement to the two companies to draw ad 
libitum, and they seem not to have been at all backward about doing 
so. The conduct of Littich, the cashier, in recklessly paying over- 
drafts, and that of Prettyman, the vice president, in insisting upon and 
accepting excessive accommodations- for the woolen company, of 
which he was then the chief executive officer, were most reprehensible 
and altogether lacking in faithfulness to the trust reposed in them by 
the stockholders of the bank and merits the severest condemnation. And 
this is so whether or not all of that conduct shall turn out to include 
all of the elements of criminality prescribed by the statute under which 
they were indicted But gross maladministration and inexcusable 
breach of duty on the part of its officers in the management of a na- 
tional bank, however disastrous such conduct may be to its stockhold- 
ers, are not punishable unless they come within the provisions of sec- 
tion 5209 of the Revised Statutes (U. S. Comp. St. 1901, p. 3497). 
The Supreme Court, in United States v. Brewer, 139 U. S., at page 
288, 11 Sup. Ct. 541 (35 L. Ed. 190), though alluding to another enact- 
ment, announced the applicable principle when it said that : 

"Before a man can be punished his case must be plainly and unmistakably 
within the statute." 

The result of the transactions which have been outlined was the in- 
dictment, in 1908, of Prettyman, the vice president, Littich, the cash- 
ier, Jacob Kapner, and Abe Kapner. The indictment contains 14 
counts. The first charges Cephas S. Littich, the cashier, and James 
S. Prettyman, the vice president and a director of the bank, with 
having willfully misapplied $2,137.85 of the funds pf the bank for 
the benefit of a corporation known as the Kapner Bros. & Duga 
Hosiery Company with intent to injure and defraud the bank by pay- 
ing certain checks drawn by the hosiery company, to wit, one of $2,- 
000, payable to the drawer, and one for $127.85, payable to the Dres- 
den Machinery Company, and which checks were drawn when the 
hosiery company was insolvent, when it had overdrawn its account 
with the bank, and when it had not sufficient money to its credit to 
meet the drafts, but which drafts the cashier nevertheless paid. In 
the same count the -two Kapners are charged with having, with intent 
to injure and defraud the bank, aidedl and abetted Littich and Pretty- 
man in the alleged willful misapplication of the money of the bank. 

Each count in the indictment, from the second to the eleventh, in- 
clusive, also charges the same things with respect to other described 
checks and drafts, each of which was drawn by the hosiery company 
on the bank for various sums and in favor of various persons. 

These 11 counts will be referred to as the "willful misapplication 
counts." 

The twelfth count is not now in question, as it was withdrawn from 
the consideration of the jury. 
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The thirteenth count, in effect, charges that Littich and Pretty- 
man, with intent to injure and defraud the bank, willfully misapplied 
certain funds and credits of the bank for the benefit of the hosiery 
company by taking up and surrendering various checks, drafts, and 
notes due from the latter, upon some of which others were bound as 
sureties, and in lieu thereof taking the notes of the hosiery company 
alone for the amount dlue, and, in connection with other creditors of 
the hosiery company, taking a mortgage upon the entire property of 
that concern, which property was wholly insufficient to pay the mort- 
gage debts. The count further charges the Kapners with aiding and 
abetting Littich and Prettyman m this alleged misapplication of the 
bank's funds and credits. This count will be referred to as the mort- 
gage count. 

The fourteenth count will be fully explained further along. For the 
present we need only remark that it charges that the defendants en- . 
tered into a conspiracy to violate section 5209 of the Revised Statutes 
of the United States by willfully misapplying the money, funds, and 
credits of the First National Bank of Dresden with intent to injure 
and defraud the same. This count will be referred to as the con- 
spiracy count. 

The government chose to make a witness of Littich, and he was not 
tried. Prettyman, Jacob Kapner, and Abe Kapner having made vari- 
ous motions, which were overruled, entered pleas of not guilty, but 
were convicted and sentenced to terms in the penitentiary. They have 
brought the case here, and have assigned error upon many rulings of 
the court below, only some of which need be noticed. 

1. The defendants demurred to the willful misapplication counts and 
to the mortgage count, and also moved the court to quash them upon 
the ground that there were joined in each of those counts charges pi 
the commission of two separate and distinct offenses ; that is to say, 
that one offense is charged to have been committed by Littich and 
Prettyman alone, namely, that of willfully misapplying the bank's 
funds with intent to injure and defraud it, and that another offense is 
also therein charged to have been committed by Jacob Kapner and Abe 
Kapner alone, namely, that of aiding and abetting Littich and Pretty- 
man in their commission of the offense charged against them. The 
court overruled both the diemurrer and the motion to quash, and it 
is claimed that these rulings were erroneous. 

Section 5209 of the Revised Statutes, so far as applicable to this 
case, is as follows: 

"Every president, director, cashier, teller, clerk or agent of any (national 
banking) association who willfully misapplies any of the moneys, funds or 
credits of the association ♦ ♦ • with intent • ♦ • to injure or de- 
fraud the association,' < • • and every person who with like Intent aids 
or abets any officer, clerk or agent In any violation of this section shall be 
deemed guilty of a misdemeanor and shall be imprisoned not less than five 
years nor more than ten." 

Under these provisions, in the opinion of a majority of the court, 
it was admissible and proper to join in a single count of the indict- 
ment a charge of willful misapplication of the bank's money or funds 
by its officers and a charge that the other defendants aided and abet- 
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ted them therein, and therefore that it was not erroneous to overrule 
either the motion to quash or the demurrer. The writer takes the 
opposite view and thinks that the section quoted created among others 
those two separate and distinct offenses, the first having relation alone 
to officers or agents of the bank and the other to persons not such 
officers or agents, thdt each separate offense should be charged in a 
separate count, and that each of the counts referred to was open to 
the objection of duplicity. Consequently he is of opinion that it was 
alike error to overrule the motion to quash and the demurrer. 

2. The court below, over the objections of the defendants, permit- 
ted the introduction of testimony as to many acts other than those al- 
leged in the indictment in order to prove the infent of the accused in 
doing the things which are charged to be criminal. The thoroughly 
established general rule is that acts not charged in an indictment can- 
not be proved, among other reasons, because no testimony is pertinent 
unless it relate to the matters charged in the indictment and as to 
which an issue is formed by the plea of not guilty, and because the ac- 
cused, having no notice that testimony as to any other act would be 
offered, could not be prepared to meet it. But to this general rule 
there is at least one important exception, and where the intent with 
which an act charged to be criminal has been done becomes important, 
as it necessarily is in this case, then, within certain limits, proof of 
similar acts Of the accused is admissible in order to show the intent 
with which the act charged in the indictment was done. We think, 
however, that such similar acts can be proved only when they were 
dbne sufficiently near, in point of time, to the act charged as fairly 
to throw some light upon the question of intent; when the similar 
act is so related in kind to the one charged as to illustrate the question 
of intent; when the similar acts are in fact acts of the same general 
nature or closely related to the transactions out of which the alleged 
criminal acts arose; and when, in fact, the similar acts are acts of the 
person accused against whom that particular proof is directed. People 
V. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193 ; Penn. 
Mut. Xrife Ins. Co. v. Mechanics', etc., Bank, 72 Fed. 422, 19 C. C. A. 
286, 38 L. R. A. 33, 70 ; 3 Greenleaf on Evidence, §§ 15, 16 ; 1 Jones 
on Evidence, § 142 ; 1 Wigmore on Evidence, § 302 ; Moore v. United 
States, 150 U. S. 57, 14 Sup. Ct. 26, 37 L. Ed. 996; Wood v. United 
States, 16 Pet. 360, 10 L. Ed. 987. 

We shall not undertake to decide, especially as such questions are 
somewhat within the discretion of the trial court, which of the many 
supposed similar acts proved at the trial come within the general prop- 
ositions just stated, but shall confine what we shall say in this connec- 
tion to those parts of the testimony which relate to what was done 
by the woolen company, such as the making by it of certain notes 
of its own and a mortgage to the bank and to the drawing by it of cer- 
tain drafts upon the bank in favor of the hosiery company or other 
persons. Nothing is charged in the willful misapplication counts nor 
in the mortgage count as to any of those matters; but testimony in 
respect to them was admitted upon each of those counts, though vague- 
ly objected to by one of the defendants. In view of future action in 



Digitized by 



Google 



PRETTYMAN V. UNITED STATES. 37 

the case it will not be improper to say that it appears to us that no one 
of those acts of the woolen company was, in any proper sense, an act 
of either of the defendants, nor such as were similar to those acts of 
the defendants alleged in the counts just mentioned, nor was the mort- 
gage or the notes or drafts by the woolen company in any sense the 
act either of Jacob Kapner or Abe Kapner. ' 

The conspiracy count charges that it was intended by the defendants 
to willfully misapply the moneys, funds, andi credits of the bank in 
several ways, and among them by procuring and causing the bank to 
make large loans to the hosiery company upon paper indorsed by the 
woolen company which, it is alleged, was then otherwise largely in- 
debted to the bank. We think the paper of the hosiery company, if 
any, which was indorsed by the woolen company, might properly be 
admissible as evidence in support of the conspiracy count, but that it 
was not proper under this count to admit as testimony the mortgage 
which the woolen company made to the bank nor the notes which that 
company made to the bank for its own individual obligations and not 
as indorser for the hosiery company. 

Except to the extent indicated this testimony was not competent up- 
on any of the counts. But it does not follow from this that we should 
reverse the judgment for this error. In Noonan v. Caledonia Mining 
Co., 121 U. S. 400, 7 Sup. Ct. 915 (30 L. Ed. 1061), it was said : 

'The rule Is uniyersal that, where* an objection is so general as not to in- 
dicate the specific grounds upon which It is made. It is unavaiUng on appeal, 
unless it be of such a character that* it could not have been obviated at the 
trial. The authorities on this point are all one way. Objections to tlie ad- 
mission of evidence must be of such a specific character as to indicate distinct- 
ly the grounds upon which the party relies, so as to give the other side full 
opportunity to obviate them at the' time, if under any circumstances that can 
be done. United States v. McMasters, 4 Wall. 680 [18 K Ed. 311] ; Burton v. 
Driggs, 20 WalL 125 [22 L. Ed. 299] ; Wood v. Wehnar, 104 U. S. 786, 795 [26 
Lu Ed. 779]." 

In District of Columbia v. Woodbury, 136 U. S. 462, 10 Sup. Ct. 
994 (34 L. Ed. 472), the court expressed itself a-s follows: 

"We will add that the objections made by the district to the evidence in re- 
lation to the plaintifTs contributions to medical journals, as well as to the 
entry upon the books of the express company, lose much of their force be- 
cause they did not indicate vrith distinctness the precise grounds upon which 
they were intended to rest Such general objections were well calculated to 
embarrass the court, and put it at disadvantage in its conduct of the trial. 
It was entitled to know the grounds of the objection, so that the jury could 
be put in possession of the real case to be tried. In Camden v. Doremus, 3 
How. 515, 530 [11 Ij. Ed. 705], this court declined to consider objections made 
to the admission of evidence which did not state the grounds upon which they 
were made^ and did not obviously cover the competency of such evidence nor 
point to some definite and specific defect in its character. *We must,' the court 
said, 'consider objections of this character as vague and nugatory, and, if 
entitled to weight anywhere, certainly as without weight before an appellate 
court' To the same effect are Burton v. Driggs, 20 Wall. 125, 133 [22 L. Ed. 
209] ; Patrick v. Graham, 132 U. S. 627, 629 [10 Sup. Ct 194, 33 L. Ed. 400]." 

The rule thus stated has been enforced in many other cases by the 
Supreme Court and by the various Circuit Courts of Appeal. It was 
enforced by this court in Merchants' Ins. Co. v. Buckner, 110 Fed. 
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346, 49 C. C. A. 80, and in other cases. -And so it was by the Circuit 
Court of Appeals of the Seventh Circuit in Shandrew v. Chicago, etc., 
Ry. Co., 142 Fed. 322, 73 C. C. A. 430, and in American Car Co. v. 
Brinkman, 146 Fed. 712, 77 C. C. A. 138. 

Tested by these rules, the objections to the testimony to which we 
have alluded were too vague to enable us to act upon them. 

3. In the course of the cross-examination of Littich, the counsel of 
Prettyman asked him if he claimed that he had any arrangement with 
Prettyman or any agreement with him by which the bank was to be 
defrauded by willfully abstracting its funds and diverting them to 
illegitimate purposes. The court sustained an objection to the ques- 
tion, and Prettyman excepted. The word "abstracting," though not 
representing any charge actually made in the indictment, is so used in 
connection with other language in the question as to make very im- 
portant the proposition whether any agreement existed for diverting 
the funds of the bank to illegitimate purposes, and this is especially 
so in view of the prominence of Littich in all the transactions and of 
the fact that there could be no conviction without showing that he was 
a guilty participant therein. If the word "misapplying" had been 
used, it would, of course, have been more accurate. Nevertheless, we 
think the question was a proper one. It clearly admits of an answer 
relevant to the issues raised ^y the plea of not guilty and favorable to 
the party asking it, and we think it was error to exclude it, Buckstaff 
V. Russell, 151 U. S. 637, 14 Sup. Ct. 448, 38 L. Ed. 292. 

4. The defendants Jacob and Abe Kapner offered to prove that 
many other customers of the bank had made overdrafts upon it, the 
details of which were exhibited on certain pages of the individual 
ledger of the bank which were offered in evidence. The court sus- 
tained the objections of the government to the introduction of this tes- 
timony, and the two defendants excepted to the ruling. We think it 
was error to exclude this testimony, as it had a manifest tendency to 
show the custom of the bank at the time the hosiery company was 
making overdrafts upon it. The testimony would throw some light 
upon the motive of the Kapners, and was for that reason competent 
not only upon the willful misapplication counts, but also upon the 
conspiracy count. If it were the habit of the bank to permit over- 
drafts by its customers, it may be less probable that the overdrafts of 
the hosiery company were made with criminal intent. 

5. At the close of the testimony the defendant Prettyman moved the 
court to direct the ^ury to return a verdict that he was not guilty as 
charged in either count of the indictment. The motion was overruled. 
We shall first deal with the motion as it respects the charges made 
in the willful misapplication counts. In each of those counts, as we 
have seen, it is charged that the alleged willful misapplication of the 
money of the bank was madte by Littich and Prettyman by the pay- 
ment out of the funds of the bank of certain checks drawn upon it by 
the hosiery company when the latter had no money in the bank to 
its credit and when its account had already been overdrawn. The 
testimony clearly showed that Littich paid out the money but failed 
to show that Prettyman was in any wise connected with either of the 
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checks so paid, or that he paid or directed the payment of either of 
them, or that he participated in either of the transactions. It equally 
fails to show that the application of any part of the money paid upon 
the checks was made by Prettyman himself or by his consent, direc- 
tion, or knowledge. Having regard to the essential elements of the 
offense charged against Prettyman, it is entirely clear that, if there 
were any willful misapplication of any part of the money which went 
to the payment of any of the checks, it was not the act of Prettyman. 
To constitute the offense of willful misapplication of the funds of a 
national bank, there must in fact be an application of those funds by 
the person charged, the application must be an unlawful one and must 
have been made by the^accused with the intent to injuft and defraud 
the bank. The testimony being such as we have indicated, a verdict 
in Prettyman's favor should have been directed by the court upon the 
first 11 counts, 

6. The defendants Jacob and Abe Kapner also moved the court to 
direct their acquittal on the willful misapplication counts; but the 
court overruled the motion. The testimony showed that all the checks 
described in those counts were drawn by the hosiery company acting 
through one or the other of the Kapners who were its officers, and 
that some if not all of the checks were drawn when the account of the 
company had been overdrawn and when the company was in fact un- 
able, though yet a going concern, to pay its debts. The checks were 
nevertheless paid by Littich, the cashier, out of the bank's funds. 
There was testimony tending to show that some, at leasts of the checks 
were paid in the hope of keeping the hosiery company on its feet so 
that it might ultimately be able to pay its indebtedness to the bank. 
We have held that the testimony did not warrant the conviction of 
Prettyman ; but it does not follow that it was error to overrule the mo- 
tion of the Kapners. If we eliminate Prettyman and consider these 
counts as though only Littich and the Kapners were concerned, we 
find under the authorities that the essential elements of the charges 
made in them are: (1) That there were willful misapplications in 
favor of the hosiery company of the funds of the bank by Littich, its 
cashier; (2) that such misapplications by him of the bank's funds were 
for purposes that were unlawful; (3) that the respective misapplica- 
tions were made by Littich with the intent on his part to injure and de- 
fraud the bank; and (4) that the Kapners with intent to injure and 
defraud the bank aided and abetted Littich in all the alleged willful 
^nisapplications. United States v. Britton, 107 U. S. 669, 2 Sup. Ct. 
512, 27 L. Ed. 520; United States v. Northway, 120 U. S. 332, 7 Sup. 
Ct. 580, 30 L. Ed. 664; Batchelor v. United States, 156 U. S. 429, 15 
Sup. Ct. 446, 39 L. Ed. 478; Rieger v. United States, 107 Fed. 926, 
47 C. C. A. 61. 

While, as was held by this court in Flickinger v. United States, 150 
Fed. 1, 79 C. C. A. 515, the payment of overdrafts by an officer of a 
national bank, under circumstances such as appeared there, is an of- 
fense under section 5209, a different result must follow, if, when the 
overdrafts are paid, there was lacking the element of willful misap- 
plication to an unlawful purpose of the money of the bank or the in- 
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tent upon the part of the bank's officer to injure and defraud it by 
such payments. 

If we assume, as we tliink we must, without otherwise expressing an 
opinion upon it, that the testimony in some degree tended on one hand 
to prove the existence of each of the elements of the offenses charged, 
and on the other that it tended to show that payment of the checks 
was induced by other motives than to injure and defraud the bank, then, 
although the burden rested on the government to prove beyond a rea- 
sonable doubt the intent to injure and defraud the bank, there was a 
question for the jury to determine, and it was not error to overrule 
the motion of the Kapners. 

7. Each of ithe defendants moved the court to direct a verdict of 
not guilty as charged in the thirteenth or mortgage count. The tes- 
timony plainly showed that by July, 1907, the hosiery company owed 
the bank over $77,600 ; that after many consultations between it and 
the bank, and after efforts to raise the money to pay or to reduce the 
indebtedness had failed, a mortgage upon all its property was given 
by the hosiery company to E. P. O'Ned, as trustee, to secure that and 
certain other indebtedness for which new notes were given; that the 
bank agreed to the making of the. mortgage ; that it accepted it after 
it was made; that it was executed by 3ie hosiery company upon the 
advice of O'Neal,' who was the bank's attorney, to whom as trustee 
the mortgage was made ; and that the individual sureties or indorsers 
upon some of the old paper which was then surrendered by the bank 
were practically insolvent at the time. Briefly stated, the count char- 
ges the alleged willful misapplication as follows : (1) That on August 
21, 1907, while the hosiery company was indebted to the bank in the 
sum of $77,666.56 upon various notes which are described! it, with the 
assistance and influence of Littich and Prettyman, procured an addi- 
tional loan of $6,600. (2) That on that day certain drafts of the 
hosiery company on Rieger, Kapner & Altmark, each of which had 
been credited by the bank to the hosiery company and payment of 
which had been refused by the drawees and! had been protested and 
returned to the bank and were in its hands in the aggregate amount 
of $5,950, remained unpaid. (3) That on that date a certain check of 
the hosiery company on the Old Citizens' National Bank of Zanesvillb, 
Ohio, for $3,000, and for which the First National of Dresden had on 
August 16th given credit to the hosiery company, was unpaid and pro- 
tested and had been returned to the latter bank, and that another check 
of the hosiery company upon the bank for $2,600 had been presented^ 
by the hosiery company and had on August 21st been paid by the bank 
through the influence of Littich and Prett3mian. It is alleged that on 
the date of these transactions the mortgage was executed and de- 
livered, and that all of the notes of the hosiery company were sur- 
rendered without consideration, and that the drafts and checks were 
paid when the hosiery company had nothing to its credit and was in- 
solvent. Upon these matters we think it will suffice to say that the 
indebtedness of the hosiery company to the bank covered by the mort- 
gage was better secured by it than it had been before, that the prior 
overdrafts were covered by the mortgage, and that the new overdrafts 
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were less than those previously existing. (4) That the additional loan 
was secured by a deposit of other collateral. We think the allegations 
of this count were not sustained by substantial testimony, and that it 
was error to overrule the several motions of the defendtemts to direct 
a verdict of not guilty upon the thirteenth count. 

8. We come now to questions somewhat more difficult which arise 
upon the fourteenth or conspiracy count. Section 5440 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3676), upon which it is based, reads 
thus: 

**If two or more persons conspire either to commit any offense a^inst the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy aU the parties to such conspiracy shall be liable to a penalty of not 
more than ten thousand dollars, or to imprisonment for not more than two 
years or to both fine and imprisonment in the discretion of the court" 

The count charges that the defendants conspired to violate section 
5209 of the Revised Statutes of the United States by willfully mis- 
applying the money, funds, and credits of the First National Bank .of 
Dresden, Ohio, with intent to injure and defraud it by converting the 
said money, funds, and credits to the use of the Kapner Bros. & Duga 
Hosiery Company and other persons unknown. 

The count also alleges in detail the means by which the defendants 
were to carry into effect their alleged conspiracy. It is. charged that 
Prettyman was vice president of the bank and president of the woolen 
company; that Jacob Kapner was president of the hosiery company, 
and a large holder of the stock in the woolen company ; that he was 
principal owner in the partnership of Rieger, Kapner & Altmark, of 
New York, which was the selling agent of the hosiery company ; and 
that Abe Kapner was the secretary and active manager of the hosiery 
company and was also connected in some unknown way with the part- 
nership of Rieger, Kapner & Altmark. It is alleged that the defend- 
ants intended to willfully misapply the moneys, funds, and credits of 
the bank to the use of the hosiery company with intent to injure and 
defraud it: (a) By procuring and causing large overdrafts upon the 
hosiery company's account, when it had no funds to its credit, and was 
not entitled to draw upon the bank to which it was then indebted in 
the sum of $108,000 or more, and was unable to pay its debts; (b) by 
procuring and causing the bank to make large loans to the hosiery com- 
pany either upon its own paper or upon paper indorsed by other per- 
sons, viz., the woolen company, which last company was then indebted 
to the bank in a sum exceeding its total assets, and also upon the 
paper of Kapner Bros. & Rieger, Kapner & Altmark, and afterwards 
to release said makers and indorsers without consideration; and (c) by 
causing and permitting the hosiery company to deposit with the bank 
and to receive credit on its books for the sum of certain drafts upon 
Rieger, Kapner & Altmark under the pretense that said drafts were 
drawn upon actual value secured thereby and were in fact commercial 
paper, whereas in truth and iit fact said drafts were not drawn against 
values of any kind, but were purely fictitious and were drawn for the 
purpose of getting credit with the bank to which the hosiery company 
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was not entitled and thereby to injure the association. It is averred 
that by these means and devices Uie defendants intended to cause a 
great loss in money and securities to the bank, and to withdraw from 
it all the funds and moneys that could by those means be obtained 
and to appropriate the same to the use of the hosiery company which 
was then insolvent and indebted to the bank in said sum of $108,000, 
but that its total assets were of the value of less than $50,000. 

After stating the general charge and specifications as we have g^ven 
them, it is averred : 

**That In order to execute, carry out and effect the object of said conspiracy, 
said Abe Kapner, on, to wit, the eleventh day of May, In the year of our 
I»rd one thousand nine hundred* and seven, at the county of Muskingum, hi 
the state of Ohio, in the Circuit and Eastern Division of the district afore- 
sald« and within the jurisdiction of this court, did draw a certain draft upon 
lileger, Kapner & Altmarlc, in the words and figures foUowing, to wit: 
" 'Dresden, O., May 11, 1907. $5,000.00 

*' 'At sixty days sight, pay to the order of ourselves, five thousand doUar& 
*' 'The Kapner Bros. & Duga Hosiery Oompany, 

•* *Abe Kapner. 
^ 'To Bieger, Kapner & Altmark, 43 Leonard Street, New York.' 
"And did present said draft to the said Banking Association and obtain 
credit for the same on the said 11th day of May, 1907; and the said Abe 
Kapner, on the said 11th day of May, 1907, did 'write upon the face of said 
draft the following acceptance, to wit: 'Accepted, Rieger, Kapner & Altmark, 
Abe Kapner, payable. First National Bank, Dresden, Ohio.* Ajid on the same 
day and at the same time did Indorse said draft: 'The Kapner Bros. & Duga 
Hosiery company, Abe Kapner.' " 

9. The defendants demurred to this count upon the ground that it 
is not averred therein that there was any infirmity connected with the 
draft, nor that the credit obtained thereon was used, nor that the draft 
was not paid when it matured, nor that the bank lost anything by rea- 
son of giving credit thereon. The allegations in respect to this phase 
of the offense charged possibly are meager, and we are not unmindful 
in this connection of the general rule of criminal pleading which re- 
quires that all the essential elements of an offense shall he explicitly 
set forth so that the accused may be informed of what is to be proved 
against him, and thus be given an opportunity to meet it; but the 
count does in substance allege that in order to effect the object of the 
conspiracy Abe Kapner, one of the parties to it, drew and accepted the 
draft, presented it to the bank, and obtained credit for the amount for 
the hosiery company. We think this sufficiently charges that an act 
was done by orit of the parties to the alleged conspiracy to effect the 
object thereof and sufficiently identifies and specifies what that act was. 
Greater particularity in this respect does not seem to be necessary un- 
der section 6440. There was no error in overruling the demurrer. 

10. The defendants moved the court to direct their acquittal on this 
count, the motion was overruled, and error is assigned upon this ruling. 

The pleas of not guilty put in issue every allegation in the count, 
and put upon the government in the amplest way the burden of proving 
every essential element of the offense charged. Speaking generally, 
those elements were: (1) Whether there was a conspiracy between 
the defendants, Littich, Prettyman, Jacob Kapner, and Abe Kapner, 
to willfully misapply the moneys, funds, and credits of the bank to the 
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use of the hosiery company with intent to injure and defraud the bank 
in the ways and by the means set forth in the count; and (2) whether 
the acts of Abe Kapner in drawing and accepting, in behalf of the 
hosiery company, the draft dated May 11, 1907, and in depositing it 
in the bank and obtaining credit therefor in the company's account 
were acts done by him to effect the objects of the conspiracy. The is- 
sues formed by the plea of not guilty made it indispensable for the gov- 
ernment to establish beyond a reasonable doubt three propositions, 
viz. : (1) That the conspiracy as alleged was entered into ; (2) that Abe 
Kapner was a party to it; and (3) that the acts referred to were done 
by him to effect the objects of the conspiracy. A failure of proof in 
respect to either of these propositions would necessarily be fatal to the 
prosecution. 

In Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 542, 37 L. 
Ed. 419, a conspiracy was defined to be a combination between two or 
more persons by concerted action to accomplish a criminal or unlaw- 
ful purpose, and in United States v. Hirsch, 100 U. S. 33, 25 L. Ed. 
539, it was held that the gravamen of an offense under section 5440 of 
the Revised Statutes was the conspiracy which was described as being 
"the combination of minds in an unlawful purpose." Of course the 
combination to accomplish a criminal design by concerted action need 
not be agreed upon in express language. A tacit understanding be- 
tween parties may be quite sufficient and may be shown by proof of 
circumstances which fairly tend td indicate its existence; but in this 
case, as in all others where a conspiracy is charged, it is indispensable 
that in some way the existence of the alleged combination or agree- 
ment should be established by the testimony beyond a reasonable doubt. 
In Union Pacific Coal Co. v. United States, 173 Fed., at page 740, 97 
C. C. A., at page 581, the Circuit Court of Appeals of the Eighth Cir- 
cuit, speaking through Judge Sanborn, said : 

"There was a legal preBumption that each of the defendants was innocent 
until he was proved to be guilty beyond a reasonable doubt. The burden was 
upon the government to make this proof, and evidence of facts that are as 
consistent with innocence as with OTilt is not sufficient to sustain a convic- 
tion." Unless there is substantial evidence of facts which exclude every other 
hypothesis but that of guilt, it is the duty of the trial court to instruct the 
Jury to return a verdict for the accused." 

Under section 5209 of the Revised Statutes the offense of willfully 
misapplying the money or funds of a national bank with intent to in- 
jure and defraud it can only be committed by an officer or agent of the 
bank, and we think, under the count now being considered, that it 
would have been sufficient to show an agreement to commit that of- 
fense made either between Littich, the cashier, and the Kapners, or 
either of them, or one made between the latter and Prettyman, the vice 
president of the bank, or one made between all of the defendants. The 
record before us is very voluminous, but has been repeatedly examined 
with great care. It would extend this opinion beyond reasonable lim- 
its to go into its details or to discuss minutely its separate features. 
Under these circumstances, we are content to say that a majority of the 
court are not prepared to hold as matter of law that there was no sub- 
stantial testimony tending to support the charge of conspiracy, nor, as 
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matter of law, that there was no substantial testimony tending to show 
that the making of the $5,000 draft in question was an overt act in 
furtherance of the alleged conspiracy. The writer, however, has 
reached the conclusion : (1) That there is no substantial testimony to 
sustain the allegations of the count as to the conspiracy; and (2) that 
there is no substantial testimony to shoW that the alleged overt act was 
done to effect the object of any conspiracy. The averment is that the 
$5,000 draft was drawn to effect the objects of the conspiracy, but he 
thinks the uncontradicted testimony shows that the purpose of making 
that draft was to pay or renew a pre-existing indebtedness of long 
standing. He thinks there was no substantial testimony to show the 
contrary, and that this purpose being positively proved by the oaths of 
Littich and Abe Kapner, the two active participants in the transaction, 
excludes any other hypothesis in the absence of a showing by adequate 
testimony, positive or circumstantial, that the purpose of the act was 
otherwise. He thinks that the allejg^ed intent should be proved by evi- 
dence of facts which are more consistent with guilt than with innocence 
before there could be a conviction. 

The opinion of the majority of the court on the motion being as 
stated, it appears that it was not erroneous to overrule the motions to 
direct an acquittal on the fourteenth count. 

We have not deemed it necessary to notice the other numerous errors 
assigned. 

For the reasons indicated, the ^judgments will be reversed, with 
directions to award a new trial and for further proceedings according 
to law. 



WESTERN UNION TELEGRAPH CO. V. HOWE et al. 

(Circuit Court of Appeals, Eighth Circuit AprU 27, 191O0 

No. 3,109. 

!• Taxation (8 49S*)— Assessment— Review by Coubts-Timb of Tabino 
Pboceedinos. 

Under Kan. Act Bdarch 6, 1907 (Laws 1907, c. 408), creating a state tax 
commission and requiring it to keep full minutes of its proceedings and 
Laws Kan. 1908, c. 81, which provides that the commission shall meet on 
the second Monday in April of each year for the purpose of assessing 
the property of telegraph companies and shall sit as a board of equaliza- 
tion on the second Wednesday in July of each year at which sitting it 
has power to correct any assessment made in such manner as wlU in its 
Judgment make the valuation just, a ofurt of equity is without power to 
entertain a suit to enjoin the commission from certifying an assessment 
of the property of a telegraph company, made in AprU, prior to its meet- 
ing as a board of equalization in July, at whleh meeting the telegraph 
company has the right to invoke its further action to correct the assess* 
ment if deemed excessive, the_ record of the commission being sufficient 
notice of its action. 

[Ed. Note.— For other cases, see Ta3catioii, Dec. Dig. ( 498.*] 
2. Taxation (§ 3O0*) — ••Assessment." 

The word **as8essment" as used in the Kansas Constitution means vai- 
uatlon of property by the proper officers for the purposes of taxation ; in 

•For other caset see ■ame topic ft f mumbsb in Dec. ft Am. Dlga. 1907 to data, ft Rep'r Indexes 

Digitized by VjOOQIC 



E8TEBN UNION. TELEGRAPH OO. V. HOWB. 45 

Other wordB, It Is the official listing of property for the purpose of cour 
stituting a basis upon which taxes are to be levied. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §§ 509, 510 ; Dec. 
Dig. I 300.« 

For other definitions, see Words and Phrases, vol. 1, pp. 549-555 ; vol. 
a pp. 7583, 7584.] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit in equity by the Western Union Telegraph Company against 
Samuel T. Howe, S. C. Crummer, and W. S. Glass as smembers of 
the State Tax Commission, and J. M. Nation, auditor of the state of 
Kansas. Decree for defendants, and complainant appeals. Affirmed. 

The following is the opinion of Pollock, District Judge, in the Cir- 
cuit Court: 

Complainant, the Western Union Telegraph Company, brought this suit 
originally against Samnel T. Howe, S. C. Crummer, and W. S. Glass, mem- 
bers of the State Tax Commission of this state, Clarence Smith, secretary of 
said commission, and J. M. Nation, Auditor of the state, to enjoin what is 
averred to be an illegal tax and assessment on its property for the year 1906u 

The suit was originally instituted July 8^ 1008. A restraining order was 
issued at the date of the conmaencement of the suit By what is styled an 
amended and supplemental bill filed herein December 31, 1908, complainant 
brings in the county treasurers of the sereral counties of the state and makes 
them parties to the bill. The tax commissioners were appointed, qualified, and 
assumed to act in the matter complained of in the bill in pursuance of chap- 
ter 408, Laws 1907, of the state, as amended by the legislative assembly In the 
year 1908. The specific wrongs complained of by complainant In its biU are 
these: That the Tax Commission of the state caused complainant to return 
on blanks furnished for that purpose by it a statement and viduation of all its 
taxable property in the state for the year 1908 under the oath of its appropri- 
ate officer. In this statement the valuation fixed by the complainant on its 
property was the sum of $838,100.30. Thereafter, and on the 20th day of 
May, 1908^ the State Tax Commission, as shown by the records of said com- 
mission, required by law to be kept, made an order assessing the property of 
complainant in the state at the sum of $3,159,822, and apportioned the same 
among the several taxing districts of the state as shown by said order, which 
reads as follows: "Now, on this 20th day of May, the Tax Commission being 
in session as a board of appraisers, pursuant to chapter 81, Laws of 1906, 
does hereby assess the property of the Western Union Telegraph Company, in 
the state of Kansas, in the sum of $3,159,322.00. For the purpose of distrib- 
uting said amount among the taxing districts of the state through which the 
lines of said company run, there is assigned a value of $226.26 to each mile of 
pole Une, including cross arms and one wire ; and further the sum of $27.71 
for each mile of additional wire on any mile of pole line, and the secretary 
of the commission Is hereby Instructed to prepare certificates to be signed by 
the State Auditor certifying to the county clerks of the several counties the 
value so assigned in order that the same may be placed upon the tax rolls of 
the respective counties." 

It is the contention of the complainant, as averred in its bill, that the 
amount returned by it was the true and Just market value of all its taxable 
property within the state subject to taxation for the year 1906 : that the Tax 
Comndssion without Instituting any inquiry Into the actual value of compUin- 
ant's property to determine the correctness or falsity of the return made by 
It, or the true and actual cash market value of its property, but, on the con- • 
trary, arbitrarily, and with a set purpose and without inquiry, therefore 
fraudulently, increased said assessment to the amount stated, as appears in 
the record of the commission. It is further contended by complainant as sec- 
tion 16, c 408, Laws 1907, makes provision for the return of all persons, com- 
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panies, and corporations under oath of the property of such persons, company, 
or corporation, for the purpose of taxation, and as certain interrogatories may 
therein be submitted to be answered under oath, as was done in this case, and 
as said section further provides the making of any known false answer to 
any such Interrogatories submitted shall be deemed perjury, and as the sec- 
tion further provides any person, company, or corporation which refuses to 
answer any such interrogatories submitted shall be guilty of misdemeanor 
and punished, that the Tax Commission could not arbitrarily disregard any 
such return of property so made for the purpose of taxation. Wherefore an 
injunction is prayed against the assessment made by the commission as void. 

At the time of filing and presenting the original bill, although complainant 
thereby confessed its liability to taxation on property owned by it in the state 
of the value of $838,100.30, it neither tendered nor offered to pay its just pro- 
portion of taxes in the state based on such amount as a condition to the or- 
der prayed. By the amended and supplemental bill filed complainant tenders 
and pays into court the sum of $10,000, which it avers to be more than its 
just proportion of the taxes due the state on the actual cash market value of 
its property, and asks the injunction prayed by it In its original bill. To this 
amended bill, defendants, the Tax Commission, its secretary, and the Auditor 
of State, have demurred. This demurrer has been presented in oral argu- 
ment and on briefs of solicitors. While the question of the jurisdiction of 
this court is presented by complainant in support of its hill, the demurrer 
does not raise this question. I am satisfied, both under the statute law of the 
state and the general jurisdiction and power of the court, this court has ju- 
risdiction to inquire into the questions presented by the bill. The ground of 
the demurrer is want of equity. 

One of the objects and purposes of the Legislature as expressed ii^ section 
12, c. 408, Laws 1907, was that all assessments of property, real, personal, and 
mixed, should be made relatively just and uniform and at its true and full 
cash market value. Theretofore the taxable property of this state had been 
assessed in most instances from one-sixth to one-third of its actual market 
value. By the act In question the Tax Commission was created for the pur- 
pose of making the actual assessment of certain classes of property in this 
state and for the purpose of supervising the assessment of other classes of 
property made by local assessors. This commission is, also, by the terms of 
the act, made a State Board of Equalization ; section 17 of the act providing 
as follows: **Tiie Tax Commission as herebly created shall constitute a State 
Board of Equalization, and shall equalize the valuation and assessment of 
property throughout the state; and shall have power to equalize the assess- 
ment of all property in this state between persons, firms or corporations of 
the same assessment district, between cities and townships of the same county 
and between the different counties of the state and the property assessed by 
the said Tax Commission In the first instance. And any person feeling ag- 
grieved by the action of the county board of equalization may', within thirty 
days after the decision of said board, appeal to the State Board of Equaliza- 
tion for a determination of such grievances.** 

By the terms of section 1, c. 79, Laws 1908 of the state, which took effect 
January 29, 1908, the foregoing section was amended as follows: "That sec- 
tion 17 of chapter 408 of the Session Laws of 1907 be and the same is hereby 
amended to read as follows: Sec. 17. The Tax Commission as hereby urea ted 
shall constitute a State Board of Equalization, and shall equalize the valua- 
tion and assessment of property throughout the state; and shall have power 
to equalize the assessment of all property in this state between persons, firms 
or corporations of the same assessment district, between cities and townships 
of the same county, and between the different counties of the state, and the 
property assessed by the said Tax Commission in the first instance. And any 
person feeling aggrieved by the action of the county board of equalization 
may, within thirty days after the decision of said board, appeal to the State 
Board of Equalization for a termination of such grievance. It shall be the 
duty of the Tax Commission to meet in its ofllce on the second Wednesday in 
July in the year A. D. 1908, and of each year thereafter, to perform the work 
of equalization as hereinbefore provided. Said Tax Commission shall appor- 
tion the amount of tax for state purposes as required by law to be raised In 
the 8tat6 among the several counties therein, in proportion to the valuation 
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of the taxable property therein for the year as equalized by said Tax Commis- 
Blon. Whenever the valuation of any taxing district, whether It be a county, 
township, dty, school district or otherwise, is changed by the State Board of 
Equalization, the officers of such taxing district who have authority to levy 
taxes are required to use the valuation so fixed by the state boaVd as a basis 
for making their levies for all purposes." ^ 

As shown by the record of the proceedings of the Tax Commission above 
quoted in making the assessment complained of in this case, the commission 
assumed to act under the provisions of chapter 81, Laws 1908, which, in so 
far as material to this inquiry, concerns only section 2 of that act, which 
reads as follows: **That section 4 of chapter 502 of the Session Laws of 1905 
be and the same is hereby amended to read as follows: 7533. Meeting. 15d. 
Said Tax Commission shall meet at its office annually, on the second Monday 
in April, for the purpose of assessing the property of telegraph, telephone and 
pipe-line companies In Kansas, except as hereinafter provided. The Tax Com- 
mission shall proceed to ascertain and assess the value of the property of said 
telegraph, telephone and pipe-line companies In Kansas, and In determining 
the value of the property of said companies in this state, to be taxed within 
the state and assessed as herein provided, said board shall be guided by the 
value of other personal property within the state." 

However, it Is contended by complainant, as chapter 408, Laws of 1907, had 
repealed chapter 502, Laws 1905, therefore, as section 2, c. 81, Laws 1908, 
above quoted, was an attempt by the Legislature to amend section 4, c. 502, 
Laws 1905, theretofore repealed, said section 2, c. 81, Laws 1908, is wholly In- 
operative and void, and confers no power upon the Tax Commission whatever, 
but that the sole and only power possessed by the commission to assess the 
property of complainant for the year 1908 must be found in chapter 408, Laws 
1907, and acts amendatory thereof. And it is further contended that act does 
not authorize the board to disregard the return made by the complainant of 
Its property and to Increase the amount of taxable property as shown in said 
return, as was done In this case, without notice to complainant; and, further. 
If said act does attempt to so authorize the commission. It is unconstitutional 
and void. 

Paragraph 15, ( 12, c. 408, Laws 1907, confers power on the Tax Commis- 
sion, as follows: "Fifteenth. To make aft>niisement and assessment of all 
railroads and the property of railroad corporations, excepting such real estate 
as is not used in the daily operation of its railroad, of all telegraph lines and 
property, of all telephone lines and property, the property of all express com- 
panies, sleeping car companies, and private car lines, doing business within 
the state of Kansas, of gas* pipe lines and property, of all oil pipe-lines and 
property, of all street railroads, electric lines and property, and all express 
company property, within and without corporate limits of cities, doing busi- 
ness in the state." It is contended by solicitors for defendants this section 
confers ample power on the commission to levy the assessment against the 
property of complainant in this case, and in making the assessment the com- 
mission might, as it did, without notice to complainant, depart from the value 
returned by complainant under the provisions of the act And, as the act re- 
quires an official record of the acts of the commission to be kept, complainant 
was required to take notice of the contents of such record, to know the assess- 
ment against it had been Increased from the amount returned by It ; and. In 
case it felt aggrieved by the assessment made by the commissioner, it was its 
duty under the provisions of chapter 79, Laws 1907, above quoted, to apply 
to the State Board of Equalization at its meeting fixed by the terms of that 
act, the second Wednesday of July, 1908, for relief : and as this suit was in- 
stituted by complainant on the 3d day of July, 1908, before the date fixed by 
law for the convening of the State Board of Equalization, at which it might 
have presented Its grievance, its evidence In support thereof, and received 
redress for wrongs suffered by it, if any, it had not exhausted Its remedy at 
law when this suit was instituted, and, having thus neglected its duty and 
failed to avail itself of its legal remedy, It cannot be afforded by this court 
the relief prayed. 

Again, it is contended by defendants the relief prayed by complainant in 
this suit should not be granted It because it did not prior to or at the date of 
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the institution of this suit tender the amount necessary to pay the taxes ad- 
mitted to be legal and valid. And, again, it is contended complainant has its 
remedy at law to pay the tax assessed against It by the commission under 
protest and recover the excess, if any, by action at law. 

There can be no substantial doubt, to my mind, but that chapter 502, Laws 
1905, was repealed by the Legislature in its enactment of chapter 408, Laws 

1907, as that act provides a general, comprehensive, and complete scheme of 
taxation for the state, which is in conflict with the provisions of the act of 
1905 and therefore supersedes that act. Therefore the amendatory act of 

1908, as found in section 2, c. 81, was probably ineffective to revive section 4, 
c. 502, Laws 1905. Hence that act, being the one recited in the record of the 
commission, was ineffective to confer the power attempted to be exercised by 
the commission. However, if the commission possessed full and ample power 
under the law to make assessment of the property of complainant derived 
from any source, it might lawfully exercise such power, and the fact that it 
recited in its record a wrong source of power exercised would neither Impair 
nor nullify its act in so doing. By paragraph 15, § 12, Laws 1907, above 
quoted, the commission is given plenary power to assess the property of all 
telegraph companies. While, under the provisions of that act, it may call upon 
any or all persons, companies, or corporations to make return of their prop- 
erty, and to answer such Interrogatories as may be proposed by the commis- 
sion, yet I am not of the opinion such return when made is in any just sense 
conclusive on the commission, but, on the contrary, it is advisory only. The 
duty imposed on the commission by the terms of the act is "to make appraise- 
ment and assessment of * * * all telegraph lines and property (section 
15) at its true and full cash market value. (Section 12.)" As to the extent of 
any. such property or as to its physical condition. Its value, and all other ques- 
tions relating thereto, it has the power to apprise itself through Interrogato- 
ries submitted to the company or person whose property is assessed, or from 
any other source or sources it may elect, in such way and manner as it may 
see fit. As to the time at which the act of assessment will be made, it is re- 
quired to give no notice. As to the method employed by it in arriving at the 
value of the property assessed, it is not compelled to state. It is required to 
make a public record of the act of |issessment and to meet on a day certain to 
equalize assessments made by it and other assessors. 

As complainant did not pursue the remedy afforded it by law to have cor- 
rection of errors committed against it, if any, by the state board of equaliza- 
tion, at its meeting on the second Wednesday of July, 1908, and as the com- 
mission seems to have acted in pursuance of lawful authority and in an ap- 
propriate manner, and as resort was had to this ctourt before the expiration of 
the time at which complainant might have applied to the state board of equal- 
ization for the correction of errors against it, and have been there heard, I 
am of the opinion the demurrer intferiwsed for want of equity must be sus- 
tained under authority of the adjudicated cases. 

In Stanley v. Supervisors of Albany, 121 U. S. 535, 7 Sup. Ct. 1234, 30 L. 
Ed. 1000, which was an action to recover taxes paid, Mr. Justice Field, deliv- 
ering the opinion of the court, said: **In nearly all the states, probably in all 
of them, provision is made by law for the correction of errors and irregulari- 
ties of assessors in the assessment of property for the purposes of taxation. 
This is generally through boards of revision or equalization, as they are often 
termed, with sometimes a right of appeal from their decision to the courts of 
law. They are established to carry into effect the general rule of equality and 
uniformity of taxation required by constitutional or statutory provisions. Ab- 
solute equality and uniformity are seldom, if ever, attainable. The diversity 
of human judgments, and the uncertainty attending all human evidence, pre- 
clude the possibility of this attainment. Intelligent men differ as to the value 
of even the most common objects before them — of animals, houses, and lands 
in constant use. The most that can be expected from wise legislation is an 
approximation to this desirable end; and the requirement of equality and 
uniformity found in the Constitutions of some states is complied with when 
designed and manifest departures from the rule are avoided. To these boards 
of revision, by whatever name they may be called, the citizen must apply for 
relief against excessive and irregular taxation, where the assessing officers 



Digitized by 



Google 



WKSTBBN UNION TELEGRAPH CO. V. HOWB. 49 

had Jurisdiction to assess tbe property. Their action is Judicial in its char- 
acter. They pass Judgment on the value of the property upon personal exam- 
ination and evidence respecting it. Their action being Judicial, their Judg- 
ments in cases within their Jurisdiction are not open to collateral attack. If 
not corrected by some of the mqdes pointed out by statute, they are conclu- 
sive, whatever errors may have been committed in the assessment. As said 
in one of the cases cited, the money collected on such assessment cannot be 
recovered back in an action at law, any more than money collected on an er- 
roneous Judgment of a court of competent Jurisdiction before it is reversed." 

In Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 27 Sup. Ct. 826, 51 
L. Ed. 686, Mr. Justice Holmes, delivering the opinion of the court, said: 
"Again, this board necessarily kept and evidently was expected by the statutes 
to keep a record. That was the besC evidence, at least, of its decisions and 
acts. If the roads had wished an express ruling by the board upon the deduc- 
Uons which they demanded, they could have asked for it and could have asked 
to have the action of the board or its refusal to act noted in the record. It 
WO' Id be time enough to offer other evidence, when such a request had been 
made and refused. See Fargo v. Hart, IdS U. S. 490, 408 [24 Sup. Ct 408, 48 
I/. Ed. 761]; Cleveland, Cincinnati, Chicago ft St Louis Ry. Co. v. Backus, 
133 Ind. 518, 542 [38 N. E. 421, 18 L. R. A. 729] ; Havemeyer v. Board of Re- 
view, 202 111. 446 [66 N. B. 1044]." 

In Adams Express Co. v. Ohio, 165 U. S. 194, 17 Sup. Ct 805, 41 Ia Ed. 688, 
Mr. Justice Fuller, delivering the opinion of the court, said: "We have said 
nothing in relation to the contentions that these valuations were excessive. 
The method of appraisement prescribed by the law was pursued and there 
were no q>eciflc charges of fraud. The general rule is well settled that, 
'whenever a question of fact is thus submitted to the determination of a spe- 
cial tribunal, its decision creates something more than a mere presumption of 
fact and, if such determination comes into inquiry before the courts, it can- 
not be overthrown by evidence going only to show that the fact was otherwise 
than as so found and determined.* Pittsburgh, Cincinnati, etc., Ry. v. Backus, 
154 U. S. 421 [14 Sup. Ct 1114, 88 L. Bd. 1031] ; Western Union Tel. Co. v. 
Taggart 168 U. S. 1 [16 Sup. Ct 1054, 41 L. Ed. 49]." 

In the case at bar there are no specific allegations of fraud made against 
the board. The charge is made on deduction and inference only, and is 
averred as follows: "And your orator avers that the total amount as shown 
by said sworn statement filed with the said Tax Commission by your orator 
was $838,100.80, which represented and was the carefully ascertained and 
full value in money of all the property of the company of your orator in the 
state of Kansas ; that without instituting any investigation to determine the 
truth or falsity of such statement and without looking at the property and 
determining its value, and arbitrarily, and of set purpose and therefore fraud- 
ulently, the said members of the Tax Commission, to wit Samuel T. Howe, S. 
C Crummer, and W. S. Glass, took the said statement and increased the vari- 
ous items thereof until the same aggregated $8,159,822 which they declared to 
be the assessment for the year 1908 of the property of said company, and 
placed it as such statement upon their records as hereinbefore set out" Tliis 
is not suflScient Mr. Justice Holmes, delivering the opinion of the court in 
Chicago, B. ft Q. Ry. Co. v. Babcock, 204 U. S. 585, 27 Sup. Ot. 826, 51 L. Ed. 
636, said: **The dominant purport of the bills is to charge political duress, so 
to speak, and a consequent scheme of fraud, illustrated by the specific wrongs 
alleged, and in that way to make out that the taxes were void. As the cases 
come from the Circuit Court other questions besides that under the Consti- 
tution are open, and therefore it is proper to state at the outset that the found- 
ation for the bills has failed. The suggestion of political duress is adhered ■ 
to in one of the printed briefs, but is disposed of by the finding of the trial 
Judge, which there is no reason to disturb. The charge of fraud, even if ade- 
quately alleged (Missouri v. Dockery, 191 U. S. 165, 170 [24 Sup. Ct 53, 48 L. 
Ed. 133]), was very slightly pressed at the argument and totally falls on the 
facts. Such charges are easily made, and, it is to be feared, often are made 
without appreciation of the responsibility incurred In making them. Before 
the decree could be reversed, it would be necessary to consider seriously 
whether the constitutional question on which the appeals are based was not 
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80 pleaded as part of the alleged fraudulent scheme that it ought not to be 
considered unless that scheme was made out. Eyre v. Potter, 15 How. 42, 56 
(14 U Ed. 592] ; French v. Shoemaker, 14 WaU, 314, 355 [20 L. Ed. 852] ; 
Ulckson V. Lombard. L. R. 1 H. L. 324." 

It is, however, contended the Tax Oomml^sion, sitting as a State Board of 
Equalization, was without power to reduce the assessment theretofore made 
by it. The act provides: "The Tax Commission as hereby created shall con- 
stitute a State Board of Equalization and shall equalize the valuation and 
assessment of property throughout the state ; and shall have power to equal- 
ize the assessment of all property in this state between persons, firms or cor- 
porations of the same assessment district, between cities and townships of the 
same county, and between the different counties of the state and the property 
assessed by the said Tax Ck)mmission tn the first Instance." In making the 
assessment in the first instance the commission acted In the exercise of a ju- 
dicial power. The same power is required to be exercised by it In equalizing 
assessments throughout the state. It undoubtedly possessed the power as a 
State Boari of Equalization to make the assessment against complainant in 
Its judgment equal to that assessed against other property in the state, wheth- 
er by so doing it should raise or lower the assessment theretofore made by It 
To this board, in this capacity, under the law, complainant might have re- 
sorted. It did not do so, but instituted this suit prior to the date on which 
the board could convene under the law. And it was asserted In argument the 
mere physical value of the property was returned by complainant, and not 
the actual value of the property considered as forming an integral part of the 
property of a large going business concern, operating throughout the country. 
That for this reason the value was increased by the commission, as it would 
have a right to do. Central Pacific R. R. Co. v. California, 1G2 U. S. 91, 10 
Sup. Ct. 706, 40 L. Ed. 903 ; People v. Central Pacific R. R. Co., 105 Cal. 576, 
38 Pac. 905; Chicago, B. & Q. By. Co. v. Babcock, supra. 

Again, It was contended in argument the assessment made merely equalized 
the valuation placed on the property of complainant with the valuation placed 
on other property throughout the state, all of which had been increased from 
three to six times what it had been theretofore assessed at, and to its actual 
cash market value ; that, under the assessment made by the commission and 
under the present system of assessment for taxation, the taxes levied against 
complainant on the assessment made do not equal one-half theretofore paid 
by complainant In the state. 

In view of the entire record, I am of the opinion the statute law of the 
state, under which the assessment was made, is constitutional and valid ; that 
the commission acted in the exercise of lawful authority in making the as- 
sessment against complainant's property ; that no sufficient acts of fraud are 
charged by complainant to warrant the granting of the relief prayed in this 
case ; that by the bill presented, and the amended and supplemental bill, com- 
plainant has not shown itself entitled to an order perpetually enjoining the 
assessment made against it Therefore the demurrer interposed must be sus- 
tained. 

It is further directed the restraining order heretofore granted in this case 
be set aside and held for naught unless complainant, being so advised, shall 
further amend its bill of complaint within fifteen days from this date. 

Charles Blood Smith (George H. Fearons, Brown & Wells, Francis 
N. Whitney, and Samuel Barnum, on the brief), for appellant. 
W. S. Glass (F. S. Jackson, Atty. Gen., on the brief), for appellees. 

■ Before SANBORN, Circuit Judge, and RINER and WM. H. 
HUNGER, District Judges. 

RINER, District Judge. This was a bill in equity brought by the 
appellant, hereafter called the Telegraph Company, in the Circuit 
Court of the United States for the District of Kansas, against Samuel 
T. Howe, S. C. Crummer, and W. S. Glass, members of the State Tax 
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Commission, hereafter, called the Tax Commission, and J. M. Nation, 
Auditor of the state of Kansas, by which it was sought to enjoin the 
Tax Commission from equalizing, and the Auditor from certifying, 
to the various taxing districts in Kansas an assessment made by the 
Tax Commission upon the Telegraph Company's property which it 
alleged in the bill was grossly excessive and made with the fraudu- 
lent intent of discriminating in the matter of assessment against the 
Telegraph Company and certain other corporations. Defendants de- 
murred to the bill. Before the demurrer was disposed of, the Tele- 
graph Company, by leave of the court, filed an amended and sup- 
plemental bill. A demurrer was filed to the amended and supple- 
mental bill, and, after argument, sustained by the Circuit Court and 
the bill dismissed. 

After setting out the necessary jurisdictional allegations, it was fur- 
ther alleged in the amended bill that the Telegraph Company had filed 
an acceptance with the Postmaster General of the United States as 
required by an act of Congress (Act July 24, 1866, c. 230, 14 Stat. 
221), entitled: "An act to aid in the construction of telegraph lines 
and to secure to the government the use of the same for postal, mili- 
tary and other purposes"; that the lines of telegraph communication 
constructed by the Telegraph Company in the state of Kansas were an 
essential part of the interstate telegrs^hic communication of the 
United States. It was further alleged in the amended bill that the 
Tax Commission had made a grossly excessive appraisement of the 
Telegraph Company's property in Kansas; that the Telegraph Com- 
pany had complied with the statute requiring it to make a statement or 
return to the Tax Commission ; that such return was verified by its 
superintendent for the state of Kansas, and, as made, showed that the 

1^ amount $858,100.30 was the true and actual value of the property of 

* the Telegraph Company in the state of Kansas ; that the State Tax 
Commission, without any investigation of the truth or falsity of the 

i return made by the Telegraph Company, and without any examination 

j of the property with a view to determining its value, arbitrarily "and 

of set purpose," and hence fraudulently, increased the assessed value 
of the Telegraph Company's property in the state of Kansas to the 
sum of $3,159,322. The bill prayed that the Tax Commission be 

I enjoined from acting upon the assessment so made by it, and from 

using said assessment as a basis for equalizing the valuation and as- 
sessment of the Telegraph Company's property; that the assessment 
be annulled arid set aside and declared void, and that a true assessment 

j of its property be made. A payment of $10,000 was made in court by 

the Telegraph Company for the benefit of the various taxing districts 
in the state, which it claimed, under the allegations of the bill, covered 
all just and legal taxes due from the Telegraph Company upon its 
property in the state of Kansas. The Circuit Court issued a tempo- 

I rary restraining order, but, upon the final hearing of the demurrer to 

the amended bill, set the restraining order aside and dismissed the 

I amended bill. 

I • A valid assessment is,. of course, indispensable as a prerequisite to 

levying a valid tax. American & English Encyclopedia of Law, 660. 
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To determine the question presented by this record it will be necessary 
to briefly notice the provisions of the Constitution of* Kansas and the 
legislation of that state relating to the assessment and levying of taxes. 
The word "assessment" as used in the Constitution (section 1, art. 11) 
means valuation of property by the proper officers for the purposes of 
taxation. Hines et al. v. City of Leavenworth, 3 Kan. 187. In other 
words, it is the official listing of property for the purpose of consti- 
tuting a basis upon which taxes are to be levied. 

By an act of the Legislature approved March 8, 1905 (Laws 1905, 
c. 502), entitled "An act to amend article 5, chapter 107, of the Gen- 
eral Statutes of 1901, being sections 7530, 7531, 7532, 7533, 7534. 
7535, 7536, 7537, 7538, 7539 and 7540 of the same, and to provide for 
the assessment of taxes on the property of telegraph, telephone and 
pipe-line companies, defining what constitutes such companies, re- 
quiring annual reports, and providing a penalty for neglect or refusal 
to make same, and repealing the sections mentioned," it is provided 
that every telegraph company doing business within the state, in the 
form and manner prescribed by statute shall make and file with the 
Auditor of State a verified return setting forth certain facts concern- 
ing the company's property to be assessed. Among other things a tele- 
graph company is required to state the name ol the company, the 
state in which it was organized, the location of its principal office, the 
name and address of its president, secretary, auditor, treasurer, and 
superintendent, the name and postoffice address of its chief officer or 
managing agent in Kansas, the par value of its shares of stock, and 
a detailed statement of the real estate owned by the company in the 
state of Kansas, where situated, and the value thereof, the whole 
length of its lines within the state, including all lines controlled and 
used by it under lease or otherwise, the number of miles in each 
county, together with a correct inventory of all other property owned 
by the company in Kansas on the 1st day of March, where situated 
and the value iJiereof , and the total gross receipts of the company for 
the year ending the 1st day of the next preceding January from what- 
ever source derived within the state of Kansas. This act also pro- 
vides that any company interested in any assessment at any time after 
the meeting of the Tax Commission as a board of assessors, and be- 
fore the determination by the Tax Commission of the valuation for 
the purposes of taxation of the property of any telegraph company, 
may, on written application, appear before the Tax Commission and 
be heard in regard to the matter of the assessment and valuation of 
its property. It is further made the duty of the Tax Commission to 
report to the Auditor of State the total value of the property of tele- 
graph companies in Kansas as assessed by it, and to file with the Au- 
ditor of State all statements and other papers connected with the as- 
sessment and valuation. From the total assessed value of the prop- 
erty of any telegraph company it is made the duty of the Auditor of 
State to deduct the value of any real estate situated in Kansas owned 
by such company; the value of the property of such company, after 
deducting the assessed value of real estate, is to be apportioned by 
the Auditor of State among the several counties through or into which 
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the lines of such company may run, so that each county will be as- 
signed such a part of the entire valuation of the property within the 
state as will equal the relative value of the property of the company 
within the county to that in the state, and in proportion to the length 
of the lines owned by the company in such county might bear to 
the length of its entire lines in the state. After the assessment of 
the property of the Telegraph Company by the Tax Commission and 
before it has been certified by the Auditor of State to the several coun- 
ties, it is made the duty of the Tax Commission, on application of 
any interested person or company, or on its own motion, to correct the 
assessment or valuation of the property of any such company in such 
manner as in its judgment will make the valuation thereof just and 
equal. Prior to March 6, 1907, the board of appraisers consisted of 
the Auditor, the Lieutenant Governor, the Secretary of State, the At- 
torney General, and the State Treasurer. By an act of the Legisla- 
ture of Kansas approved on the date last mentioned (Laws 1907, c. 
408) a state board was created to be known as the Tax Commission, 
composed of three persons to be appointed by the Governor by and 
with the advice and consent of the Senate, and this commission suc- 
ceeded to, and took the place of, the Board of Railroad Assessors and 
the State Board of Equalization. 

The last-named act necessarily worked an implied repeal of section 
3 of the law of 1905 because it substituted the Tax Commission for 
the board of appraisers or assessors as provided for in that section. 
Taking the substance of the act from its title, it created a Tax Com- 
mission and defined its powers and duties, fixed the compensation of 
its members and employes, abolished the Board of Railroad Assessors 
and the State Board of Equalization, and provided penalties for the 
violation of certain provisions therein; repealed certain sections of 
the general statutes of Kansas therein mentioned, "and all acts and 
parts of acts in so far as they conflict with this act," and made cer- 
tain appropriations for the purpose of carrying the act into effect. It 
is undoubtedly true that the act of 1908, being chapter 81 of the Ses- 
sion Laws of that year, was inoperative as to section 3 of the act of 
1905, for the reason already suggested. It is to be noticed that the 
Telegraph Company is seeking by its bill to enjoin the preliminary 
work of assessment by the Tax Commission before that commission 
had completely exercised its quasi judicial discretion by equalizing 
the assessments throughout the state. Under the act of 1907, the 
commission is required to kepp full minutes of its proceedings; the 
law of 1908 provides for the meeting of the Tax Commission on the 
second Monday in April for the purpose of assessing the property of 
telegraph companies, and in determining the value of such property 
for taxation, the board is directed by the statute to be guided by the 
value of other personal property within the state. The law of 1908 
provides that the Tax Commission shall sit as a board of equalization 
on the second Wednesday of July in each year. It will thus be seen 
that ample provision is made for a hearing before the Board of Equal- 
ization by any person or corporation feeling aggrieved by the assess- 
. ment made by the Tax Commission. 
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As we have pointed out, under the law of 1908 the commission is 
required to meet as a board of equalization on the second Wednesday 
in July of each year, and that an official record is kept of the assess- 
ments made at the April meeting and if the taxpayer is not satisfied 
he may apply to have the assessment corrected ; but the board is not 

^ required to disclose the method employed by it in arriving at the value 
of the property assessed. The statute requires it to make an assess- 

V ment of all telegraph lines and property at their true cash market 
value, and this it may ascertain in such manner as to it may seem fit. 
While no specific notice of an increase is required by the statute, the 
taxpayer is at liberty to examine the public record made by the com- 
mission at its April meeting, and if his assessment has been increased, 
he has the right to appeal to the Board of Equalization at its July 
meeting. As said by Mr. Justice Holmes, in Chicago, Burlington & 
Quincy Railroad Company v. Babcock, 204 U. S. 685, 27 Sup. Ct. 
326, 51 L. Ed. 636 : "Again, this board necessarily kept and evidently 
was expected by the statute to keep a record. That was the best evi- 
dence, at least, of its decisions and acts. If the roads had wished an 
express ruling by the board upon the deductions which they de- 
manded, they could have asked for it and could have asked to have 
the action of the board or its refusal to act noted in the record. It 
would be time enough to offer other evidence, when such a request 
had been made and refused. Fargo v. Hart, 193 U. S. 490, 24 Sup. 
Ct. 498, 48 L. Ed. 761 ; Cleveland, Cincinnati, Chicago & St. Louis 
Ry. Co. V. Backus, 133 Ind. 613, 33 N. E. 421, 18 L. R. A. 729 ; Have- 
meyer v. Board of Review, 202 111. 446, 66 N. E. 1044." Here the 
equity powers of the court are invoked to relieve against anticipated 
injury consequent upon an anticipated fraudulent assessment before 
the assessment is completed, and the effect of an injunction would be 
to take away from the Tax Commission all power of discretion and 
judgment in arriving at a fixed and proper valuation. 

The Telegraph Company did not pursue the remedy aflPorded by law 
to have its assessment corrected by the State Board of Equalization, 
but on the contrary brought its suit before the board had an oppor- 
tunity to complete the exercise of its quasi judicial discretion by equal- 
izing the various assessments throughout the state, and completing 
the assessment of this property. The result is that this suit is prema- 
ture. 
The decree of the Circuit Court is accordingly affirmed. 



ROGERS v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit July 13, 1910.) 

No. 2,009. 

1. Customs Dutiks (8 121*) — Smtjqoling— "Contbaby to Law." 

Rev. St § 3082 (IT. S. Comp. St 1901, p. 2014), provides that If any 
person shall fraudulently or knowingly Import or bring into the United 
States, or assist in so doing, any merchandise "contrary to law/' or shall 
receive, conceal, buy, sell, or In any manner facilitate the transportation, 

•For other caaes see same topic 6 9 numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexoa 
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concealment, or sale of such merchandise after importation, knowing the 
same to have been imported contrary to law, such merchandise shall be 
forfeited and the offender fined or imprisoned. Held, that the words 
'•contrary to law," as used in such section, relate to legal provisions other 
than those found in such section. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. i 121.*] 

2. Customs Duties (§ 134*) — "SMuaauNG"— Indictment. 

An indictment, alle^^g that Accused at Sault Ste. Marie, Mich., did 
unlawfully, knowingly, and fraudulently import and bring Into the United 
States certain merchandise, to wit, 3% yards of black woolen suiting 
cloth of the value of $10, contrary to law — ^that is, clandestinely and 
without entering the same at the United States Customs Office and port 
of entry with the United States Collector of Customs and paying the 
duty thereon — the same being foreign merchandise subject to an impc^rt 
duty as- provided in Act July 24, 1897, c. 11, 30 Stat. 151 (U. S. Comp. 
St. 1901, p. 1G26), sufficiently charged "smuggling," denounced by Rev. 
St. i 2865 (U. B. Comp. St. 1901, p. 1905), providing that if any person 
shall knowingly and willfully, with intent to defraud the revenue of the 
United States, smuggle, or clandestinely introduce into the United States, 
any goods, wares, or merchandise subject to duty by law, and which 
should have been invoiced, without paying or accounting for the duty, 
or shall make out or pass, or attempt to pass, through the customhouse* 
any false, forged, or fraudulent invoice, etc., shall be guilty of a mis- 
demeanor. 

[Ed. Note.— For other cases» see Customs Duties, Cent Dig. § 337; Dec. 
Dig. S 134.* 

For other definitions, see Words and Phrases, vol. 7, p. 6535.] 

3. Customs Duties (§ 134*) — ^"Bbing Into tub Country Clandestinklt"— 

"Clandestinely Intboduce." 

An indictment for smuggling, charging that defendant did "bring into 
the country clandestinely" certain dutiable goods, was synonymous with 
the provision of Rev. St. § 2865 (U. S. Comp. St 1901, p. 1905), making 
it an oftense to ^'clandestinely introduce** dutiable goods into the country 
with intent to avoid payment of duty. 

[Ed. Note. — ^For other cases, see Customs Duties, Cent. Dig. S 337 ; Dec 
Dig. i 134.* 
For other definitions, see Words and Phrases, vol. 2, p. 1216.] 

4. Indictment and Infobuation (§ 59*) — Statutes— Intent of Dibtbict At- 

torney. 

Where an Indictment states an offense within any statute, it Is not 
material that the district attorney had other statutes in mind when 
drawing it 

[Ed. Note. — For other cases, see Indictment and Information, Dec. Dig. 
§ 59.*] 

5. Cbiminal Law (§ 1056*) — ^Tbial— Exceptions— Time. 

An exception to instructions taken after verdict is unavaflable. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 26G8, 2070; 
Dec. Dig. § 1056.*] 

6. Customs Duties (S 122*)< — Smuqgling— Elements of Offense. 

Where defendant, having dutiable goods secreted on his person, know- 
ingly passe4 the customs office at the dock where he entered the United 
States and ignored three distinct calls of the customs officer before his 
further progress was arrested and the goods disclosed, when he stated 
for the first time that he expected to enter the goods at the main custom* 
house some distance away, instead of at the dock, a* finding that he in- 
tended to evade entering the goods or paying the duty at all, and that 

*For other cases see same topic 4 S numbbb in Dec. & Am. Digs. 1907 to date, ft Rep'r Indeies 
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hA was grtrilty of smnggllngr, was Jnstlfled under the mle that a person 
becomes guilty of that offense by avoiding the first opportonity given to 
make a customs' declaration and pay the duty. 

[Ed. Note. — ^Por other cases, see Customs Duties, Gent Dig. I 263; 
bee. Dig. f 122.*] 

In Error to the District Court of the United States for the Western 
District of Michigan. 

Thomas N. Rogers was convicted of unlawfully importing into the 
United States certain merchandise without entermg the same in the 
United States customs and paying the duty thereon, and he brings 
error. Affirmed. 

John W. Shine, for plaintiff in error. 

George G. Covell, U. S. Atty., and Wm. K. Clute, Asst. U. S. Atty. 

Befor.e SEVERENS and WARRINGTON, Circuit Judges, and 
SANFORD, District Judge, 

WARRINGTON, Circuit Judge. Plaintiff in error was prosecuted 
and convicted under an indictment of one count returned June 8, 
1909, in which it was charged that Rogers on December 9, 1908, at 
Sault Ste. Marie, Mich., 

*' ♦ ♦ • did unlawfully, knowingly and fraudulently import and bring into 
the United States certain merchandise, to wit, 3^ yards of black woolen 
snitlng cloth of the value of, to wit, $10, contrary to law, that is to say, 
clandestinely and without entering the same at the United States Customs 
Office and port of entry with the UnltiMl States Collector of Customs • ♦ • 
and paying the duty thereon; the same being foreign merchandise subject to 
an import duty as provided in act July 24^ 1897 L30 Stat 151, c. 11 (U. S. 
Comp. St 1901, p. 1626)]. • • • " 

The verdict was rendered June 16, 1909, and sentence to pay a fine 
of $100 was pronounced on the following day. Proceedings in error 
were instituted to have the case reviewed here. Eight assignments of 
error are made, but only one exception appears to have been taken 
before the jury was discharged, and that was to the refusal of the 
court to grant certain special mstructions. 

It is disclosed by the evidence that on December 9, 1908, Dr. Rogers, 
who was a resident and practicing physician of Sault Ste. Marie, 
Mich., took passage upon the ferryboat at Sault Ste. Marie, Ontario, 
and crossed the river to his own city; that upon arrival of the boat 
at the dock in the latter city he entered a footway leading southwest- 
wardly toward the northwest corner of the ferry ticket office and to 
a point within a few feet of the northeast comer of the customs office 
maintained there, the footway leading thence through a gate open- 
ing into a fenced inclosure and extending along the north, east, and 
south sides of the ticket office to a pomt opposite the southerly por- 
tion of the customs office, where the footway turned southwardly into 
a passageway extending along the east side of the inimigrant office 
through another gateway and southwardly to an adjacent street car 
line. The distance between the west side of the ferry ticket office and 
the east side of the customs office is 14 feet; the former abutting 
on the east side and the latter on the west side of this 14:-foot way. 

•For oUier cases sm same topic it | kuubmr in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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This way Is generally used for vehicles and foot passengers alike, but 
at the time in question the passengers taking the ferry on the Ontario 
side, as well as those taking it on the Michigan side, were required to 
pay their fares on the Michigan side of the river; and gates were 
maintained in addition to those before mentioned, at the northeast and 
southwest corners of the ticket office, and a turnstile was in the foot- 
way upon the south side of that office. 

Dr. Rogers had passed along the footway to and through the gate 
first mentioned to a point about one-half the width of the ticket office, 
when he was successfully hailed by a call from a customs deputy 
collector and inspector, who, standing within a few feet of the gate 
at the first turn in the footway, had vainly called to him (Rogers) 
three times before. Rogers then turned from an eastward to a west- 
ward course and walked to the customs office, where, being asked by 
the deputy "if he had any dutiable merchandise about him," he an- 
swered, "Yes, I have." Upon requjsst of the deputy to let him have it, 
Rogers "took the cloth from under his overcoat and gave it" to the 
deputy. The latter testified that: 

''It was pinned on his breast ontside of his undercoat and under his fur 
coat with safety pins, and his overcoat was completely buttoned over It" 

There are two customs offices in the city of Sault Ste. Marie, 
Mich. The maiii office is some distance, perhaps a mile, from the 
dock. The branch office is the customs office first mentioned herein 
and at the time had a sign "United States Customs Office" conspicu- 
ously posted at the door and in public view. The testimony of 
Rogers was in substance the same as that of the deputy. Rogers ex- 
plained that his brother had given him the cloth to be made into a 
suit; that the reason he carried the cloth under his coat was^ that he 
intended to take it to the main customs office to have it appraised and 
to pay the duty there; that he had had a difficulty with a govern- 
ment immigration officer who was stationed at the dock, and he sup- 
posed he would be the one to appraise the goods; that, while he 
heard the customs deputy say "Doctor," he supposed he was -saluting 
him and claimed to have said "Good day" in response, but when he 
heard him call out "Dr. Rogers" he stopped, and then walked to the 
customs office, where the conversation and giving up of the cloth 
took place as stated b]f the deputy. Rogers also made these statements : 

"I had no Intention to evade payment of the duty on the goods whatever. 
* * * It was not my Intention to enter the goods at the customs office at 
the dock, and I had them under my coat so I could get them by and go on 
up to the main office. I knew> they were dutiable and that the customs office at 
the dock was located there as described." 

The customs collector testified that: 

"Goods below the value of $10 are appraised at the dock office and paid 
there. Above that amount they are appraised and paid at my head office." 

The cloth was appraised at $7, and the duty amounted to $5.70. 

What offense, if any, was charged and committed? The case ap- 
pears to have been treated below as involving the offense of "smug- 
gling," yet, in spite of the familiar legal significance of that word, 
it is not found in the indictment Some confusion has arisen in the 
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arguments because of this omission. A portion of the language of the 
indictment, as well as the indorsement upon it, shows that it was in 
part drawn under section 3082 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 2014). But as observed by Mr. Justice White in Keck v. 
United States, 172 U. S. 434, 437, 19 Sup. Ct. 254, 255, 43 L. Ed. 505, 
when speaking of the words of that section "contrary to law" : 

"The words 'contrary to law' contained in the statute clearly relate to legal 
provisions not found In section 3082 Itself." 

See, also, United States v. Chesbrough (D. C.) 176 Fed. 778, 780; 
United States v. Kee Ho (D. C.) 33 Fed. 333 ; United States v. Claflin, 
13 Blatchf. 178, 186, Fed. Cas. No. 14,798. 

Counsel for both sides appear at the trial to have regarded the in- 
dictment in its entirety as sufficient to identify and so in effect to 
incorporate the elements as well as the acts constituting the offense 
of smuggling, as that offense is defined and denounced by section 
2865 (page 1905). The learned trial judge evidently treated the in- 
dictment in the same way. It is stated in the record that "the court 
charged the jury, among other things, in substance": 

"The goods may be said to have been Introduced Into the country, under 
this statute, when the respondent arrived at the customs office located on the 
dock, and if the respondent passed the customs office at that place with the 
intention of evading the duty, the offense was committed, and he would be 
guilty of the offense charged in the indictment, even though he was still 
within the inclosure." 

Neither the form nor the sufficiency of the indictment was ques- 
tioned by demurrer or motion of any character. Indeed, counsel for 
the accused in his supplemental brief seems anxious to show that the 
indictment is sufficient, definitely to charge the offense of smuggling. 
He says : 

"The terms 'smuggling* and to 'clandestinely introduce' Into the country 
mean the same thing, all 'relating to the actual passing of the goods through 
the customs lines.' Keck v. United States, 172 U. S. 455 [19 Sup. Ct 261, 43 
L. Ed. 505]." 

The reason for this contention is doubtless to be found in that 
portion of the indictment which charges that defendant "did unlaw- 
fully, knowingly, and fraudulently * * * bring into the United 
States certain merchandise * * * clandestinely and without en- 
tering the same at the United States Customs Office * * * and 
paying the duty thereon. * * * " Manifestly to **bring into * * * 
clandestinely" is the same as to "clandestinely introduce"; and coun- 
sel for the accused rightly contends in effect that, if clandestinely intro- 
ducing is not the same as smuggling, it is quite as certainly denounced 
as is smuggling by section 2865. See United States v. Chesbrough 
(D. C.) 176 Fed. 782, as to meaning of the word "bring" as used in 
the phrase "import or bring" of section 3082. Moreover, the true test 
of an indictment is not whether it might have been made definite and^ 
certain, but whether it contains every element of the offense intended 
to be charged and "sufficiently apprises the defendant of what he 
must be prepared to meet." Cochran & Sayre v. United States, 157 
U. S. 286, 290, 15 Sup. Ct. 628, 630, 39 L. Ed. 704; Dunbar v. Unit- 
ed States, 156 U. S. 185, 190, 15 Sup. Ct. 325, 39 L. Ed. 390. 
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The effort of the district attorney to sustain the conviction tinder 
sections 3098 and 3099 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 2026) — ^which in substance inhibit and denounce neglect or refusal 
of masters of certain vessels and other persons coming into this coun- 
try from adjacent foreign territory with dutiable merchandise, to de- 
liver a manifest thereof at the office of the customs collector nearest to 
the place of crossing the boundary line — is not only seemingly incon- 
sistent with his treatment of the indictment at the trial, but if sound 
is suggestive of fatal vagueness and uncertainty. The district attorney 
does not say that he had those sections in mind when drawing the 
indictment; but, as observed by Mr. Justice Harlan in Williams V. 
United States, 168 U. S. 382, 389, 18 Sup. Ct. 92, 94, 42 L. Ed. 509: 

**It Is wlioUy immaterial what statute was in the mind of the district 
attorney when he drew the indictment, if the charges made are embraced by 
some statute in force." 

While the indictment is lacking in precision and certainty in furnish- 
ing means of reference to the particular statute rendering the act 
charged against the accused "contrary to law" within the meaning of 
section 3082 (Pagin's Fed. Prac. & Forms, 279; United States v. 
Chesbrough (D. C.) 176 Fed. 780), we cannot hold at this stage of 
the case, and in view of its history, that the indictment is defective in 
any prejudicial sense. Rev. St. U. S. 1025 ; Dunbar v. United States, 
166 U. S. 186, 192, 15 Sup. Ct. 325, 39 L. Ed. 390; Connors v. United 
States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 L. Ed. 1033 ; Rosen v. 
United States, 161 U. S. 29, 34, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; 
Durland v. United States, 161 U. S. 306, 316, 16 Sup. Ct. 608, 40 L- 
Ed. 709 ; Ledbetter v. United States, 170 U. S. 606, 614, 18 Sup. Ct. 
774, 42 L. Ed. 1162; Hardesty v. United States (Sixth Circuit) 168 
Fed. 26, 27, 93 C. C. A. 417. 

At the close of all the evidence the defendant moved the court to 
direct a verdict in his favor, which was overruled. He also requested 
three special charges, which were denied and exceptions taken. The 
first of these charges was in form the same as the motion to direct. 
The second comprised for the most part statements of counsel's under- 
standing of the effect of the evidence, and its closing sentence was 
"and therefore you are instructed to render verdict of not guilty." 
There was at last no difference between this charge and the first one. 
The third request embraced an abstract statement of duties of the 
customs officer and duties and rights of any person whose goods are 
seized, rather than instructions to the jury touching its duties accord- 
ing as it should find the facts to be in relation to defendant's conduct 
prior to the seizure. The validity of the exceptions must therefore be 
tested by the question whether there was any evidence fairly tending to 
prove the charges of the indictment. It should be stated, however, in 
passing, that no exception to the charge of the court was taken until 
after the verdict was rendered and the jury discharged ; and, while an 
assignment of error in this regard was made respecting the charge, it 
is difficult to see why the court should consider the assignment if the 
exceptions were taken too late. Hardesty v. United States, supca. 
But we prefer to pass by the question and consider this alleged error, 
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like the others, in the light of the evidence. Clyatf v. United States, 
197 U. S. 207, 221, 25 Sup. Ct. 429, 49 L. Ed. 726. 

The point of the charge of which complaint is made is that the court 
instructed the jury that: 

"If the respondent passed the customs office at that place (the dock) with 
the intention of evading the duty, the oftense was committed." 

As we understand the evidence, defendant certainly did pass the 
customs office located at the dock, and he did so with full knowledge 
of its location and of the fact that he had dutiable goods concealed on 
his person. Further, it was his intention, as he subsequently avowed, 
to pass this office without stopping to enter the goods or pay the duty. 
The deputy collector while standing within a very short distance of 
defendant was required to hail him four times before he responded; 
and yet defendant heard the earlier calls. Defendant was given full 
opportunity to explain, and he did explain to the jury, why he placed 
the cloth under his overcoat, and why he wished to and intended to 
pass the customs office at the dock and report at the distant customs 
office. His whole conduct and defense were fully described and stated 
to the jury. It cannot escape attention that, when defendant was ac- 
costed by the deputy customs collector, all reason for avoiding the im- 
migration officer, and so to have the appraisement of the goods made 
and to pay the duty at the distant customs office, disappeared, and yet 
nothing of that kind was mentioned to the deputy. In view, then, 
of the charge of the learned trial judge, before shown, the verdict of 
the jury negatives all semj)lance of defense that Rogers intended to 
pay the duty at either of the customs offices. Hence we have no right 
to set aside the verdict and judgment, unless error of law was 
committed. 

The contention, however, is that the acts of defendant were some 
evidence of an intent to smuggle, but that this was not sufficient. If 
this were all, we should agree to the proposition. Keck v. United 
States, supra. But as just pointed out this does not state the whole 
case. The ultimate theory of counsel is that defendant was entitled 
as matter of law to pass through and beyond the indosurd adjacent to 
the dock, before he could be found guilty of the charge. This im- 
pliedly admits that the offense could be completed by passing out of 
the inclosure and before reaching the other customs office. That of- 
fice may therefore be eliminated from the question urged as to unexe- 
cuted intent to smuggle, and the inquiry confined to the customs office 
at'the dock and the inclosure. Certainly no fact was involved and no 
principle announced in Keck v. United States which would require 
us to hold that the oflFense could not be completed within this inclosure. 
Keek's agent, who was in custody of the diamonds, had not left the 
ship, and so had not even left the place for declaring his custody and 
making entry of the diamonds, when they were seized. The distinction 
involved in this circumstance may be illustrated by two of the cases re- 
lied on by defendant's counsel. 

In Dodge v. United States (Second Circuit) 131 Fed. 849, 66 C. C. 
A. 603 (the One Pearl Necklace Case), in answer to a claim of incon- 
sistency between the decision in that case and the decision in the One 
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Pearl CKain Case, 123 Fed 371, 59 C. C. A. 499, Judge I^combe said, 
at page 852 of 131 Fed., at page 606 of 65 C. C. A. : 

"There Is a very essential difference between the two cases. Neither claim- 
ant made a proper entry of her Jewelry ; neither of them at t3ie time of mak- 
ing entry mentioned orally to the cnstoms officer that she had any jewelry 
with her, bnt one of them gave the officer a written declaration, which, in 
substance, advised him that she 'had in her baggage and on her person wear- 
ing apparel (including Jewelry) which she had purchased abroad.' The other 
made no such declaration, oral or written." 

And when Judge Holt came to the last trial of the One Pearl 
Chain Case (D. C.) 139 Fed. 510, 512, he interpreted the decisions of 
the Court of Appeals in the two cases thus : 

"The court held in U. S. y. One Pearl Necklace, 111 Fed. 165, 49 G. O. A. 
287, 56 Ll IL A. 180, and the Dodge Case, 131 Ved, 849, 65 a G. A. 603, that, 
if a person in entire good faith did not make the declaration, the goods might 
be forfeited. On the other hand, if the persons who brought the goods here 
intended to smuggle them, they had an opportunity to change their minds 
down to the time when it was their duty to make the necessary declaration ; 
and, In my opinion (and I think that is the true construction of the opinion 
of the Gircuit Gourt of Appeals in this case), the goyernment cannot seisse these 
goods as forfeited until the time has come when the person importing them 
has had an opportunity to declare them and tuts not done so." 

Thus, one of those claimants saved her jewelry by availing herself 
of the first opportunity g^ven to make the declaration, and the other 
claimant lost hers by failing to do so. The opportunity given in each 
instance was on shipboard, and the discovery of the jewelry in each 
case was on the wharf and within the bounds (the inclosure) set for 
passengers during examination of their baggage. Rogers' Case in the 
respect now under consideration is unlike the One Pearl Chain Case, 
and identical with the One Pearl Necklace Case. When he knowingly 
passed the customs office at the dock, and ignored three distinct calls 
of the customs officer, and as we must conclude, with the intent to 
evade entering the goods or paying the duty at all, he must be 
held to have' purposely declined the opportunity furnished him to 
comply with 'the law, and completed the offense. Counsel's claim 
comes to be that one must be permitted not only to leave the ship and 
then to ignore both customs house and customs officer with intent to 
evade payment of duty altogether, but also to escape from the in- 
closure, before he can be said to have committed the offense of smug- 
gling. But see Keck v. United States; and United States v. 218Vi 
Carats Loose Emeralds (D. C.) 153 Fed. 643, 647, 648. 

For the reasons stated, the assignments of error founded on the re- 
fusal of the court to grant a peremptory instruction and the special 
instructions requested, including the assignment based on the excep- 
tion to the charge, must be overruled. The remaining assignments of 
error concern exceptions taken too late, and cannot be considered. 
Michigan Insurance Bank v. Eldred, 143 U. S. 293, 298, 12 Sup. Ct. 
460, 36 L. Ed. 162; Pacific Express Co. v. Malin, 132 U. S. 631, 538, 
10 Sup. Ct. 166, 33 L. Ed. 450; United States v. Carey, 110 U. S. 
61, 3 Sup. Ct. 424, 28 L. Ed. 67; N. Y. & N. E. R. R. Co. v. Hydci 
(First Circuit) 66 Fed. 188, 5 C. C. A, 461. 

The judgment must be affirmed. 
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In re GROVEL » 

(Circuit Court of Appeals, Third Circuit July 14, 1910.) 
No. 1,368. 

1. Contempt (f 66*) — Review— Writ op Ebrob. 

Where, in proceedings to punish a witness for contempt, a fine of $1, 
payable to the United States was assessed, the case was one in which the 
fine was punitive, in vindication of the authority of the court, and not 
compensatory to the complainants in the principal cause, and hence the 
judgment was reviewable on a writ of error. 

[Ed. Note. — Ii>)r other cases, see Contempt, Cent Dig. § 223; Dec. 
Dig. S 66.*] 

2. Contempt (§ 66*) — ^Writ op Error— Review. 

On a writ of error to review a judgment assessing a fine against a wit- 
ness for contempt of court, only questions of law can be considered. 

[Ed. Note.— For other cases, see Contempt, Cent Dig. § 232 ; Dec. Dig. 
f 66.*] 

3. Contempt (§ 06*) — ^Writ op Error— Review— Assignments of Error. 

On a writ of error to review a judgment assessing a fine against a peti- 
tioner for contempt of court, only such questions can be considered as 
are presented in the assignments of error each of which must be founded 
on some alleged defect in the record of the case, except as to proceedings 
reviewable under Cburt of Appeals rule 11 (150 Fed. xxvll, 79 C. C. A. 
xxvii) declaring that the Court of Appeals, at its option, may noUce a 
plain error not assigned. 

[Ed. Note.— For other cases, see Contempt Cent Dig. S 232 ; Dec. Dig. 
§ 66.*] 

4. Contempt (| OB*) — Writ of Error— Evidence— Bili, of Bxceptions. 

Evidence taken In a criminal case is no part of the record unless 
brought into the record by some method known to the law. 

[Ed. Note.— For other cases, see Contempt Cent Dig. i 231 ; Dec. Dig. 
§(K).*J 

5. Contempt (§ 66*) — Record— Stipulation in Pi-ace op Bill op Exceptions. 

A stipulation, in aid of a writ of error to review a judgment in a con- 
tempt proceeding, that the papers mentioned therein should "constitute 
the record" on the writ of error in connection with the certificate of the 
clerk that the printed volume was a true and faithful copy of the original 
pleas and proceedings In the case as per the stipulations of- the counsel 
was sufficient to take the place of a bill of exceptions. 

[Ed. Note. — For other cases, see Contempt Cent Dig. § 231 ; Dec Dig. 
§ 66.*] 

6. Contempt (§ 66*) — ^Writ op BRROit— Review— Assignments op Error. 

Assignments that the court erred in entering the order adjudging peti- 
tioner guilty of contempt and alleging error in the refusal of the court 
to deny the order, while not sufficiently specific to conform to the best 
practice, were sufficient to justify the inspection of the record by the 
appellate court to ascertain whether there was any apparent error. 

[Ed. Note.— For other cases, see Contempt Dec. Dig. § 66.*] 

7. Witnesses (§ 21*) — Subpcena— Refusal to Obey— Contempt. 

In a suit against the C Company for patent Infringement in the con- 
struction of certain torpedo boat destroyers for the United States, a re- 
quest was made to the Secretary of the Navy for a certified copy of the 
plans and specifications filed by defendant In connection with Its bid in so 
far as they related to the construction of the turbine propelling ma- 
chinery, etc. The Secretary replied that the furnishing of such informa- 
tion was considered detrimental to the interest of the United States, 

^For other casei see same topic & i numbbb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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whereupon the request was recalled by the court after which a sub- 
jKBna was served on petitioner, who was defendant's president, requiring 
him to produce before the examiner the plans, drawings, specifications, 
and other illustrative and descriptive papers, relating to the construction 
of such vessels. It was shown that the Navy Department had taken 
elaborate precautions to keep these plans and papers secret, and peti- 
.' tioner, in response to the subpoena, produced them sealed, but refused 
to permit them to be opened on the theory that to do so would be detri- 
mental to the interests of the United States, and would expose trade 
secrets not patented. At a subsequent hearing a statement by the Navy 
Department was filed reciting that while it was unwilling, for reasons 
affecting public interest, to furnish copies of the papers asked for, yet 
so far as it was concerned, if the papers .Vere put in evidence, otherwise 
than by the act of the Department, the making public thereof would not 
cause the discovery of military or other secrets detrimental to the public 
interest Held, that the petitioner's refusal to disclose such documents 
while unsustainable, was not contumacious, and was not punishable as 
for contempt of court. 

[Ed. Note. — ^For other cases, see Witnesses, Cent Dig. § 40; Dec Dig. 
§ 21.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Proceedings to punish Henry S. Grove for contempt of court. 
From a judgment assessing a fine (176 Fed. 925), he brings error. 
Reversed. 

Clifton V. Edwards, for plaintiff in error. 
Richard N. Dyer, for defendants in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

LANNING, Circuit* Judge. This case comes before us on a writ 
of error to the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. The matter sought to be reviewed is an order 
of the Circuit Court adjudging Henry S. Grove guilty of contempt of 
that court for having refused to produce before the examiner, in re- 
sponse to a subpoena duces tecum, issued in the patent infringement 
case of International Curtis Marine Turbine Company and Curtis 
Marine Turbine Company of the United States v. William Cramp & 
Sons Ship & Engine Building Company, certain documents called for 
in the subpoena. The penalty imposed by the court was a fine of 
$1 payable to the United States of America. The case is therefore 
one in which the fine was punitive and in vindication of the authority 
of the court, and not compensatory to the complainants in the principal 
cause. It follows that the order of the Circuit Court is reviewable on 
a writ of error. Bessette v. W. B. Conkey Co., 194 U. S.. 324, 24: 
Sup. Ct. 665, 48 L. Ed. 997; Id., 133 Fed. 165, 66 C. C. A. 291 ; Mat- 
ter of Christensen Engineering Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 
L Ed. 1072. At the threshold of the case, however, we are confronted 
with an objection by the Curtis Companies, defendants in error, here- 
inafter called the complainants, that the assignments of error rest on 
no bill of exceptions or other proceeding presenting for review any 

*For oUier casea lee same tople A S humbbb in Dae. ft Am. Dlga. 1907 to data, ft Rep'r Indezea 
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question of law. It is contended, therefore, that on this ground the 
writ of error should be dismissed. 

The so-called record before us is a printed volume containing the 
bill of complaint in which the complainants charge that the defendant 
therein named, William Cramp & Sons Ship & Engine Building Conj- 
pany, is infringing certain of the complainants' patents, the answer of 
the defendant, the replication, notice of motion to punish Henry S, 
Grove, president of the defendant company, for contempt, the evidence 
taken in the principal cause up to the time of serving the notice, ex 
parte affidavits taken on behalf of the complainants for use on the 
hearing of the motion, ex paite affidavits taken on behalf of Grove for 
use on said hearing, the opinion of the Circuit Court, the order adjudg- 
ing Grove in contempt, the petition for a writ of error, the assignments 
of error, the writ of error and the citation. There is no bill of excep- 
tions, nor is there any statement signed by the judge who heard the 
matter certifying that the volume contains a true copy of the record 
of the cause heard by him. There is, however, a stipulation signed 
by counsel that the papers above mentioned "shall constitute the rec- 
ord sur writ of error of Henry S. Grove'' in the case, and there is a 
certificate of the clerk of the Circuit Court that the printed volume is 
a true and faithful copy of the original pleas and proceedings in the 
case as per the stipulation of the counsel. 

A contempt case like the present one, where the fine imposed is pay- 
able to the United States, and where the party adjudged in contempt 
is not a party to the cause in which the contempt occurs, is in its 
nature a criminal and not a civil proceeding. The judgment is final. 
For these reasons it is reviewable on a writ of error. There is no 
reason for assuming that the pragtice in prosecuting a writ of error 
in such a case differs from the general practice in such prosecutions. 
Nothing but questions of law can be considered. These questions 
must be presented in the assignments of error, and each assignment of 
error must be founded on some* alleged defect in the record of the 
case. The only authority for departing from this practice is contained 
in the eleventh rule of this court (following the thirty-fifth rule of the 
Supreme Court [11 Sup. Ct iii]) which declares that the court, at its 
option, may notice a plain error not assigned. A writ of error ad- 
dresses itself to any defect apparent on the face of the record pro- 
vided the defect be pointed out in the assignment of errors, but the 
evidence taken in a cause is no part of the record unless, by some 
method known to the law, it be imported into the record. "Evidence, 
whether written or oral, and whether given to the court or to the jury, 
does not become a part of the record unless made so by some regular 
proceeding at the time of the trial and before the rendition of judg- 
ment. Whatever the error may be, and in whatever stage of the 
cause it may have occurred, it must appear in the record, else it can- 
not be revised in a court of error exercising jurisdiction according 
to the course of the common law. A bill of exceptions undoubtedly 
is the safest method, as it is the most comprehensive one in its opera- 
tion ; and where the facts are disputed, and cannot be arranged ex- 
cept from evidence admitted under the ruling of the court as to its 
admissibility, oftentimes it becomes the only effectual mode by which 
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all the rights of the complaining party can be preserved. On the 
other hand, where there is no dispute in regard to the facts, and con- 
sequently no necessity for any ruling of the court in admitting or re- 
jecting evidence, the same purpose may be safely accomplished by a 
special verdict, or, according to the rule established in this court, by 
an agreed statement of facts." Suydam v. Williamson, 20 How. 4^7, 
433 (15 L. Ed. 978). And see, also. Storm v. United States, 94 U. S. 
76, 24 L. Ed. 42; Insurance Co. v. P^iaggio, 16 Wall. 378, 386, 21 L. 
Ed. 358. 

While we have in the present case no bill of exceptions, we have a 
record made up by agreement of the parties. The agreement of 
counsel was not merely that the papers mentioned in their stipulation 
should be printed in the record, but that they should "constitute the 
record." The case differs in this respect from Continental Gin Co. v. 
Murray Co., 162 Fed. 873, 89 C. C. A. 563. In that case there was 
an agreement that certain affidavits should be printed in the record, but 
there was no agreement that they should constitute a part of the rec- 
ord, and no bill of exceptions or proceedings of any kind by which the 
affidavits could have been imported into the record. Consequently, 
this court, finding in the record only the motion for attachment for 
contempt, the order to show cause and the judgment, and finding no 
error in that record, affirmed the judgment Having a record before 
us, we turn to the assignments of error. There are but two of them. 
The first alleges error in entering the order adjudging Grove guilty 
of contempt, and the second alleges error in the refusal of the court 
to deny the order. These assignments, though not sufficiently specific 
to conform to the best practice, are sufficient, we think, to justify our 
inspection of the record to ascertain whether there be in it any appar- 
ent error. 

The record shows that on April 4, 1909, the complainants, owner and 
licensee of certain patents for improvements in elastic-fluid turbines, 
filed their bill of complaint charging the defendant with infringement 
of the patents. Issue was joined! by the filing of answer and replica- 
tion. While the complainants were taking their proofs before the 
examiner they applied to the Circuit Court, and obtained from it a 
request addressed to the Secretary of the Navy that, if not inconsist- 
ait with the public interests, a certified copy of the plans and specifica- 
tions filed by the defendant with the Navy Department for the build- 
ing of two certain torpedo boat destroyers, in so far as said plans and 
specifications related to the construction and conditions of operation 
of the turbine propelling machinery, and including any papers submit- 
ted by the defendant in addition to the plans and specifications explain- 
ing the construction or conditions of operation of the so-called Zoelly 
turbine, be furnished to the counsel for the complainants. Subse- 
quently, the Secretary of the Navy replied that, in his opinion, "the 
furnishing By the Department of the Navy to the complainants herein 
of the documents in the said request of the court concerning the 
Zoelly turbine engine would be detrimental to the interests of the 
United States/' Thereupon the Circuit Court recalled and vacated 
its request. 

180F.— « 
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The complainants then served upon Henry S. Grove, president of 
the defendant company, a subpoena requiring him to produce before 
the examiner "the plans', drawings, specifications, and other illustra- 
tive and descriptive papers, copies of which were submitted by the 
defendant to the Secretary of the Navy of the United States and filed 
in the Navy Department of the United States relating to the construc- 
tion and opevztion of the steam turbines which the defendant con- 
tracted with the United States lo make and sell by contracts dated 
October 1, 1908, covering the construction of torpedo boat destroy- 
ers, Nos. 30 and 31, and including the plans or drawings relating to 
such steam turbines, copies of which have been filed in the* Navy De- 
partment under section 'sixth' of said contracts." A package pf pa- 
pers, under seal, containing, it was said, all the documents called for 
by the subpoena, was produced before the examiner by Mr. Grove, 
but, under advice of counsel, he refused to permit the package to be 
opened of the contents to be examined until after the court had passed 
on the following objections to the disclosure : 

''1. The papers In question are privileged communications by the defendant 
to the United States Navy Department, and the disclosure thereof to the 
complainant, and to the public, would be prejudicial to the interests of the 
United States in that it would dl^ose military secrets, and be detrimental 
to the interests of the government, and would be prejudicial to the defend- 
ant's Interest, In that it would disclose trade secrets and features of design 
not covered by and having no relation to the patents in suit. 

"2. The Secretary of the Navy, through the United States District Attor- 
ney, has already filed in this court a return to a request issued by the court 
to the Navy Department, for copies of the documents in question, which 
return certifies that the furnishing of the documents would be detrimental 
to the interests of the United States. 

"3. There is no connection between the patents In suit, or either of them, 
and the documents in question, and It does not appear that the complainant 
Is not In position to prove any alleged act of Infringement without resorting 
to the necessity of disclosing to the complainant the trade secrets and de- 
signs of the defendant. 

"4. That the turbine machines of the complainant have not proven to be 
successful In commercial practice, and the only apparent result of compelling a 
disclosure of the documents in question would be to enable the complainant 
to obtain possession of the features of design worked out by the defendant 
at defendant's expense. 

•*5. That the documents in question relate wholly .to work done for, and 
on behalf of the United States government in the building of government war 
vessels and the court is without Jurisdiction to order an Injunction against 
the United States government or the defendants acting as agents of the 
government in the building of such vessels, and being without Jurisdiction 
to issue an injunction against the government, and the government having 
declined to give copies of the drawings upon the ground that the same would 
be prejudicial to the Interests of the government, the court ought not now 
to compel a disclosure to the complainant of the documents In question. 

**6. That the documents called for are merely secondary evidence, the 
originals being on file In the United States Navy Department" 

-The record of the case further shows that in June, 1908, the Navy 
Department advertised for bids for building 10 torpedo boat destroy- 
ers, and addressed a letter to the defendant stating that if it desired 
data on which to submit bids the Department would forward them 
"with the understanding that the information contained therein is to 
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be regarded as strictly confidential." The defendant requested the in- 
formation and it was forwarded with this statement: 

"All of the above information is to be considered strictly oonftdential 
(Italics by the Navy Department), and is to be used solely for the purpose 
of preparing estimate of cost as a basis of bids, and the Department ex- 
pects and requires that the William Cramp & Sons Ship & Engine Build- 
ing Company take all possible precautions to prevent any of the plans, 
specifications or other information pertaining to these vessels being seen 
by any unauthorized person, and especially by any person not a citizen of the 
United States; and the copying of the plans, specifications, or other data 
is prohibited." 

On September 1, 1908, the defendant returned to the Department 
the plans and specifications previously forwarded to it, and also sub- 
mitted to the Department its own plans and specifications for the work 
to be done. The Department accepted the defendant's bid, upon the 
defendant's plans and specifications, for 2 of the 10 destroyers, and 
forwarded to it the plans, specifications, and instructions for the work, 
with this notice : 

"Ton wUl also please note the Bureau's Instructions regarding the con- 
fidential nature of these plans and specifications, and will exercise every 
iwsslble precaution to prevfent unauthorized persons, and persons not citi- 
zens of the United States, from having access to same or to any other in- 
formation concerning this vessel. You will also take receipt in duplicate 
from your employes to whom copies of the i^ecifications may be intrusted, 
forwarding these receipts to this oflSce for record. The blank receipts for 
this purpose are bound in each copy of the specifications." 

The notice also required that the specifications be returned to the. 
Navy Department on the completion of each vessel. 

Upon the action of Mr. Grove in refusing to allow the sealed pack- 
age containing the specifications and other papers to be opened be- 
fore, the examiner, the complainants moved to have him adjudged 
guilty of contempt. On the hearing of that motion it was contended 
on behalf of Mr. Grove that it "would be detrimental to the in- 
' terest of the United States" to compel the production of the pa- 
pers. The Circuit Court thereupon continued the further hearing of 
the motion for a period of two weeks in order to afford the Navy De- 
partment an opportunity to inform the court whether the plans and 
specifications could be put in evidence without causing the discovery 
of military or other secrets detrimental to the public interest. (See 
opinion, 176 Fed. 925.) At the next hearing the Secretary of the 
Navy had caused to be filed with the court a statement that the Navy 
Department is "unwilling, for reasons affecting public interests, to 
furnish the 'copies asked for in this case, but that, so far as it is con- 
cerned, if the papers referred to above are put in evidence otherwise 
than by the act of the Department the making public thereof would not 
cause the discovery of military or other secrets detrimental to the pub- 
lic interests." Thereupon the circuit court adjudged Grove guilty of 
contempt, and ordered him to pay the above-mentioned penalty of $1. 

The objection that the production of the papers called for will dis- 
close military or other secrets of the United States detrimental to the 
public interests is disposed of by the statement of the Secretary of the 
Navy that their production will not cause such disclosure. The objec- 
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tion that no injunction can be awarded in the principal case because 
of the government's interest in the construction of the torpedo boat 
destroyers, and that for that reason the papers ought not to be pro- 
duced, is invalid because it presents a question which can be properly 
considered only on final hearing of the principal case. The objection 
that the complainants' turbines have not proven successful in commer- 
cial practice requires the weighing of evidence, which we cannot do on 
a writ of error. The objection made in the brief on behalf of Grove 
that the complainants have no right to the disclosure because they 
have not proven title to the patents is answered by the fact that their 
proofs are not yet closed. 

The only remaining objection needing special, notice is the one that 
the production of the papers called for in the subpcena would disclose 
trade secrets of the defendant and features of design, not covered by 
and having no relation to the patents sued on. The subpcena is very 
broad in its terms. It calls not only for the plans, drawings, and speci- 
fications for the work on the steam turbines, but for "other illustrative 
and descriptive papers copies of which were submitted by the defendant 
to the Secretary of the Navy." It seems to us quite possible that a 
wholesale production of the papers thus called for will give to the 
complainants information not material to the issues in the patent suit 
and which Grove, as president of the defendant company, ought not to 
be required to disclose. John F. Metten, the defendant company's 
chief engineer, makes the following statement in his affidavit: 

"Defendants engineers, under my direction, carefully and with great ex- 
penditure of time and effort designed, proportioned, and calculated, with 
a view to meeting the peculiar conditions existing, each part of the turbines 
for destroyers 30 and 31, and the turbines for these destroyers as designed 
by defendant's engineers include many entirely new and extremely valuable 
features of construction and also of design, proportion, and calculation. 
Many of these features cannot be protected In any other way than by main- 
taining secrecy regarding them. As long as kept from the public they are 
of great value to the defendant, but if disclosed other manufacturers could 
copy them without redress to defendant. Defendant therefore has exer- 
cised unusual care to prevent such features from losing their secret char- 
acter, and the same are not known outside the defendant company so far 
as I know. Many of the features above referred to are shown In the draw- 
ings and papers covered by the subp<Bna duces tecum served upon Mr. 
Grove, and a disclosure of such papers would necessarUy carry with it a 
disclosure of said features." 

On the other hand, Mr. Livermore, who, in his affidavit for the com- 
plainants, states that he has compared the construction and mode of 
operation of the turbines proposed to be constructed by .the defend- 
ant, as that construction and mode of operation are described by two 
witnesses who have seen the plans on file with the Navy Department, 
with one of the Curtis patents in suit, declares that in his opinion the 
defendant's turbines, as thus described, show infringement of that Cur- 
tis patent. He gives his reasons for his opinion. We think that at 
least some of the papers called for by the subpoena, which we under- 
stand are copies or duplicates of those filed with the Navy Department, 
will show fact's material to the issue. In such circumstances, what 
should the court do to secure for the complainants the production of 
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evidence material to their case without unnecessary disclosure of the 
defendant's trade secrets ? 
In 3 Wigmore on Evidence, § 2212, it is said : 

"In an epoch when patent rights and copyriffh,t8 for Invention are so 
easily obtained and so amply secured, there can be only an occasional need 
for the preservation of an honest trade secret without resort to public reg- 
istration for its protection. Buch instances do occur, but an object of the 
patent and copyright laws is to render them as rare as possible, and the pre- 
sumption should be against their propriety. In other words, a person claim* 
ing that he needs to keep these things secret at all should be expected to 
make the exigency particularly plain. In the next place, the occasion for 
demanding such a privil^e arises usually in actions where the party claiip- 
Ing it Is one charged with infringing the rights of another by fraudulent 
competition in business, and the existence of the fraud can be proved only 
by investigating the claimant's methods of business. In such cases it might 
amount practically to a legal sanction of the fraud if the court conceded to the 
alleged wrongdoer the privilege of keeping his doings secret from judicial in- 
vestigation. No privilege at all should there be conceded, although as much 
privacy as possible might be preserved by compelling disclosure no farther than 
to the Judge himself, or to his delegated master or auditor, if <as is usual) the 
cause is tried by chancery procedure. • ♦ ♦ What the state of the law 
actually Is would be difficult to declare precisely. It is clear that no ab- 
solute privilege for trade secrets is recognized. On the other hand, courts 
are apt not to require disclosure except in such cases and to such extent 
as may appear to be indispensable for the ascertainment of truth. More 
tlian this, in definition, can as yet hardly be ventured.*' 

In Edison Electric Light Co, v. United States Electric Lighting Co. 
(C. C.) 45 Fed. 56, it appears that certain documents required by a sub- 
poena duces tecum to be produced before the examiner in a patent suit 
were brought into court, and Judge Lacombe directed that they be de- 
livered to the examiner. "When any one of them is called for by the 
defendant," said he, "if objection to its exhibition is made by counsel 
for complainant, the examiner will certify the objection to the court 
and send therewith the document itself. Thereupon the court will rule 
upon the objection." It seems to us this practice might be adopted in 
the present case, for we do not understand that the rule of practice 
prescribed in Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 521, exempts 
a federal court from the duty of protecting a witness who may be called 
on to give evidence clearly privileged and not material or relevant to 
the issue. See Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211, 214, 74 
C. C. A. 341. 

After Grove had produced the sealed package before the examiner, 
he was asked the following questions to which he made the following 
answers : 

"Q. This sealed package which you have produced hei^ contains, as I 
understand you, all the papers called for by the subpoena except the plans 
or drawings filed under section 6 of the contract? A. I am informed and 
believe that this package contains all the xmpers filed in connection with 
the bid and all of the drawings relating to the steam turbines filed subse- 
quent to the bid under section 6 of the contract Q. Your understanding 
is, then, that this package contains all the papers called for by the sub- 
pcefna? A. Yes. Q. Do you decline to have these papers inspected at the 
present time and put in evidence by complainants' counsel? (Defendant's 
counsel advises the witness that he is entitled to decline to have the papers 
examined until this question has been passed on by the court.) A. Under ad- 
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vice of counsel I decline to have the papers examined antn ordered to do m 
by the court" 

There was no absolute refusal to permit the papers to be introduced 
in evidence. The attitude of the witness, in view of the Navy Depart- 
ment's repeated injunctions to keep strictly confidential the information 
contained in these papers, and in view, also, of the fact that the Secre- 
tary of the Navy had filed with the court the above-mentioned state- 
ment that the furnishing of the information requested by the court 
would be detrimental to 3ie interests of the United States, and that the 
court had thereupon recalled its request, was reasonable and highly 
proper. It does not appear that he has in any wise contemned the au- 
thority of the court. On the contrary he expressly submitted himself 
to its authority. It is said in the brief of the complainants that after 
the circuit court had concluded that the papers should be exhibited to 
complainants' counsel, the complainants' counsel suggested that an 
order directing the examiner to disclose the papers would be sufficient, 
but that the defendant's counsel insisted that an order adjudging con- 
tempt be made to the end that a writ of error might be sued out. We 
do not, however, find anything in the record to support the statement 
that the defendant's counsel assumed any such position. The order in 
the printed volume overruling the defendant's objections to the dis- 
closure of the papers and directing Grove to appear before the ex- 
aminer for further examination, is not signed, is not mentioned in the 
stipulation of counsel specifying the papers that should constitute the 
record, and therefore is no part of the record. Indeed, when the 
case came first before the court, on the facts as they existed when 
Grove was before the examiner, the court itself seems to have doubted 
whether it was Grove's duty to submit the papers for inspection, for 
the hearing was continued for two weeks in order to learn further 
from the Navy Department what its position in the matter really was. 
It was not until after the reply of the Department came, qualifying in 
a very material respect the answer it had previously given to the 
court's request for copies of the papers, that the court concluded that 
the papers should be submitted to complainants' counsel. 

We think the case is not one of contempt, and the order is reversed, 
with costs. 



BRYSON r. GALLO. 

(Circuit Court of Appeals, Sixth Circuit June 7, 1910.1 

No. 2,022. 

L AfASTBB AND SEBVANT (S 264*) — ^INJUBT TO SEBVANT^EvIDENOB AdUISSIBUB 

Undeb Pleadings— Sufficiency of Allegations. 

Where plaintiff was injured while working as an employ^ in the base- 
ment of a building under construction by defendant as contractor by the 
slipping and falling upon him of steel beams, three of which were being 
lowered into the basement at once by means of a derrick, an allegation 
in his petition "that the tools and a];^liances then and there owned and 
used by the defendants were inadequate to lift more than one beam at a 
time," together with a further allegation of negligence in attempting to 

*For other caiei tee lamo topic A 8 mumbbb in Deo. ft Axn. Dlgi. 1907 to date, ft Rep'r IndozM 
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lift the beams by fastening them merely by a single loop near the ceater. 
were sufficient to authorize the admission of evidence of the failure of 
defendant to furnish guide lines to steady the beams, shown to be a prop- 
er and usual appliance, under Eev. St Ohio 1908, § 5096, which provides 
that the allegations of a pleading shall be liberally construed with a view 
to substantial justice between the parties. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. || 861- 
876; Dec. Dig. | 264.*] 
2. Courts (| 359*) — State Daws— Construction In Pedebai* Courts— Cow- 
FOBioTT Statute. 

Under the federal conformity statute (Rev. St § 914 [U. S. Comp. St 
1901, p. 684]), which provides that the pleadings in actions at law in the 
federal courts shall conform as near as may be to those in the state 
courts, the federal courts may look to the state statutes upon the ques- 
tion of the construction of pleadings in such actions. 

[Bd. Note.— For other cases, see Courts, Dec. Dig. § 359.* 

Conformity of practice in common-law actions to that of state courts, 
see notes to O'Connell v. Heed, 5 C. C. A. 594 ; Nederland Life Ins. Co. y. 
Hall, 27 C. O A. 392.] 

8. Pleading (8 430*) — ^Variance— Statutory Provisions. 

Under Bev. St. Ohio 1908, i 5294, which provides that no variance 
shall be deemed material unless it has actually misled the adverse party 
to his prejudice, and that when it is alleged that a party has been so mis- 
led the fact must be proved to the satisfaction of the court which may 
then permit an amendment of the pleading, there cannot be a fatal vari- 
ance where there was no claim of being misled by the adverse party 
when the evidence was offered, but it was met by counter evidence. 

[Bd. Note.— For other cases, see Pleading, Cent Dig. § 1438; Dec. Dig. 
1430.*] 

4 Master and Servant ({$ 285, 286*)— Action fob Injury to Servant^ 
Questions tor Jury. 

Evidence, in an action by a servant against the master to recover for a 
personal injury, held such as to render it proper to subihit to the Jury 
the questions of defendant's negligence, and whether such negligence 
caused the injury by rendering unsafe the place where plaintiff worked. 

[Ed. Note.— For other cases,, see Master and Servant, Dec Dig. {f 285, 
286.*] 

5. Master and Servant (f 201*) — ^Master's Liability for Injury to Serv- 

ANl^-CONCURRING NEGLIGENCE ' OF FeLLOW SERVANTS. 

If the failure of the master to provide and maintain a safe place to 
work contributed to the servant's injury, he is liable for such injury, not- 
withstanding the concurring negligence of fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. fif 615- 
534; Dec. Dig. § 201.* 

Concurrent negligence of master and fellow servant, see note to Man- 
pin V. Texas ft P. Ry. Co., 40 a C. A. 236.] 

6u Words and Phrases— ••Inadequate." 

The word "inadequate," as applied to appliances, may signify insuflB- 
ciency or lack of "appliances." 
7. Words and Phrases— **Snub Ropes.'* 

Guide lines used to steady beams in their descent from a derrick plat- 
form are called **8nub ropes." 

In Error to the Circuit Court of the United States for the North- 
em District of Ohio. 

Action by Gaetano Gallo against Thomas B. Bryson. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

*For oihM cases see same topi9 A fi number In Dec. ft Am. Digs. 1907 to date^ ft Rep'r Indexes 
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This action was begun !n the common pleas court of Cuyahoga county, Ohlo^ 
by Gaetano Gallo against the Tidewater Building Company and Thomas B. 
Bryson, to recover damages in the sum of $20,000 for personal Injuries al- 
leged to have been suffered by Gallo while in the employ of defendants and 
through their negligence. The building company is a corporation organized 
under the laws of New York, and Bryson is a citizen and resideiit of that state. 
The case was removed to the court below on the ground of diversity of citi- 
zenship, and was tried on the petition filed in the state court and separate 
answers and a reply filed In the trial court. At the close of the plaintiff's 
evidence a motion to direct a verdict in favor of the building company was 
granted, and a like motion by Bryson was denied. A verdict for $5,000 and 
judgment thereon were rendered against Bryson. The case is pending here 
on proceedings in error. 

Bryson, a contractor, was engaged in constructing a building In Cleveland, 
and Gallo, a laborer in the employ of Bryson, was engaged in mixing and 
wheeling concrete within the building as far as it had progressed, at the time 
of the Injury. The building was about 200 feet square and fronted on two 
streets. A platform with a derrick upon it was maintained on one side of 
this building at the level of one of the streets as a place and means for re- 
ceiving materials and then lowei:ing them into the cellar and basement Gal- 
lons woi^ was In the basement, and the place provided for miJEing concrete was 
directly under this platform. The accident was caused by the fall of material 
from the derrick. It was attempted to lower three steel beams at one time, 
each weighing about 700 pounds, by fastening the derrick chain around them 
at their center, when they slipped from their fastening and so injured Gallo 
as to require amputation of one of his hands. 

The plan of conducting the work involved a division of it into three parts, 
to wit, iron work, carpenter work, and unskilled labor. One Eldridge was 
the superintendent and in control of all the men and work. He had an as- 
sistant, named Lowery. The iron work was under the immediate charge of 
a foreman named Schmunk ; and under him was an iron worker named Keith, 
who fastened the chain to the three beams which fell and injured Gallo. The 
carpenters were under the control of another foreman, and the unskilled labors 
ers like Gallo ^ere under control of still another foreman, named Stevenson ; 
but neither of the last-mentioned foremen seems to have been Immediately 
concerned with the lowering of steel beams, 

W. B. Stewart, for plaintiff in erron 
H. F. Payer, for defendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Although there are quite a number of assignments of error, the con- 
troversy is redudble to two issues. One arises upon a claim that the 
accident was caused by admitted negligence of certain fellow servants 
of Gallo who were engaged at the derrick in giving orders for lower- 
ing and in handling the three steel beams. The other grows out of 
the receiving of evidence, and of a portion of the charge of the court 
below, touching a claim that Bryson failed to furnish appliances 
necessary to steady the beams as they were lowered and so failed to 
furnish Gallo a safe place in which to work. Stating these issues in 
other language: They concern the violation of primary duties, first, 
by Gallons fellow servants, and, second, by Gallo's employer, Bryson. 

The admitted negligence is claimed on behalf of Bryson to have 
grown out of an order given by Schmunk as foreman of the iron 
workers to Keith as an iron worker under him, to lower at one time 
the three beams in question instead of one at a time as previously di-- 
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rected by Superintendent Eldridge. One complaint is that the court 
below erroneously submitted to the jury the question of negligent 
operation of proper appliances by fellow servants of Gallo. But we 
think the charge was in favor of Bryson upon this feature. As il- 
lustrative of this, we may refer to the following portion : 

"Kor does the fact that a person is hurt, or the fact that the plaintiff was 
hurt, and his injury was due to the fact that somebody who was working: 
there, like Keith or the other associates of his, was negligent — ^was not exer- 
cising ordinary care — make the defendant liable. The negligence of some fel- 
low workman of the plaintiff, resulting in injury to the plaintiff, would not, 
in and of itself, or because of that fact alone, make the employer liable." 

This was emphasized by a statement shortly following it: 

" • • ♦ And so the plaintiff must show by a preponderance of the proof, 
before he can recover, that It was the defendant's negligence which was re- 
sponsible for the falling of the beams." 

We may therefore safely pass by the question of fellow service or 
of liability in that regard, and turn to a consideration of the im- 
portant question touching the claim of failure of the master to fur- 
nish necessary appliances. The claim of Gallo is that there was a fail- 
ure to furnish guide lines called "snub ropes," to steady the beams in 
their descent from the derrick platform to the floor of the basement. 
The objection of Bryson is that no such failure was alleged in the 
petition. Keith was permitted to testify that there was no "guide 
line or snub line there" for him to use, when attempting to lower 
the three beams, and defendant's counsel at the time objected "on the 
ground that it is not covered by the petition; there is no allegation 
against us for failure to have such." It must be conceded that the peti- 
tion does not in express terms contain such an allegation. It does 
contain many allegations of specific negligence; and one inquiry is 
whether any of them separately, or in connection with others, may 
fairly be regarded as broad enough to justify admission of this evi- 
dence. Among the allegations are the following: 

•• • • • They (defendants and their superior agents and servants) were 
careless and negligent in undertaking to lift by means of said derrick at one 
time three metal beams of such great weight and size, and the plaintiff says 
that the tools and appliances then and there owned and used by the defend- 
ants were inadequate to lift more than one beam at a time. They were further 
careless and negligent in this, to wit, that they Just prior to attempting to 
lift said beams had recklessly fastened and secured the same merely by a 
single loop over and around said b^ms and near the center thereof, instead 
of securing and fastening the same by at least two loops near the ends there- 
of, so as to secure and insure a proper balancing of said beams when the same 
would be lifted in the air." 

Again: 

**♦ • ♦ In failing to apprise him of their purpose then and there to 
elevate said beams in the air in the manner and under the conditions afore- 
said, and in faUing to provide for him a safe place in which to work." 

These allegations, as well as the others, were traversed in the an- 
swer by simple denial. What is the true scope and meaning of the 
words "that the tools and appliances then and there owned and used 
by the defendants were inadequate to lift more than one beam at a 
time"? It was nowhere alleged that the derrick or its depending 
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cable, chains, or appliances were broken by the weight of the beams 
or otherwise. It is within the ordinary and accepted meaning of the 
word "inadequate," as used in the allegation, that it may signify -in- 
sufficiency or lack of "appliances." True the word is followed by the 
words "to lift more than one beam at a time"; but these words 
must be read in connection with other allegations such as the succeed- 
ing language, in which it is charged that it was attempted "to lift said 
beams" by fastenihg them merely by a single loop near the center in- 
stead of fastening them "by at least two loops near the ends thereof so 
as to secure and insure a proper balancing of said beams when the 
same would be lifted in the air." The complaint therefore was not of 
inherent weakness in appliances, but rather of an insufficiency of appli- 
ances for balancing the beams when it was attempted to lift two or 
more at one time from the derrick platform and to lower them to the 
basement. If this meaning or its equivalent is not applied, it is hard to 
conceive of any purpose at all in using "inadequate." Enough appears 
in the evidence to show that a guide line or snub line was a proper and 
usual appliance for staying and balancing beams when so carried. 

It is not meant to say either that the language quoted or that the 
language of the petition as a whole is as clear as it should have been 
respecting averment of violation of the primary duty of the master. 
But the present petition was prepared under the Ohio Code of Civil 
Procedure and was filed in an Ohio court. Under section 914, Rev. . 
St, U. S. (1 U. S. Comp. St. 1901, p. 684), the practice and pleadings 
in a case like this are required to conform "as near as may be" to 
the practice and pleadings, etc., prescribed in the state within which 
the federal court is held. We may therefore upon such a question as 
this look to the Civil Code of Ohio to ascertain how such a pleading 
should be construed. Glenn v. Sumner, 132 U. S. 152, 156, 10 Sup. Ct. 
41, 33 L. Ed. 301 ; Roberts v. Lewis, 144 U. S. 653, 656, 12 Sup. Ct. 
781, 36 L. Ed.. 579; Nudd et al. v. Burrows, 91 U. S. 426, 442, 23 L. 
Ed. 286. No question arises here like that in Liverpool & L. G. Ins. 
Co. V. N. & ML Friedman, 133 Fed. (6th Circuit) 713, 716, 66 C. C. A. 
543. By section 5096 of that code it is provided that : 

'*The allegations of a pleading shall be liberally construed, with a view 
to substantial Justice between the parties." 

See, also, section 4948 ; Clay v. Edgerton, 19 Ohio St. 549, 2 Am. 
Rep. 422 ; McCurdy v. Baughman, 43 Ohio St. 78. 1 N. E. 93. 

Construing the language of the petition liberally "with a view to 
substantial justice between the parties," we are not persuaded that 
the trial court committed error of a prejudicial character in admitting 
the evidence in question. 

But we need not rest this conclusion merely upon the language of 
the petition. It is to be observed that the defendant at no time pre- 
sented a motion to make the petition definite and certain. The ob- 
jection that there was nothing in the petition to suggest that the 
claim in dispute would be made, or that evidence would be offered in 
its support, is not convincing. Defendant did not in the objection 
as made or elsewhere claim to be taken by surprise, or in any manner 
to be misled by the introduction of such evidence. On the contrary. 
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he met the claim by testimony arid tried the case to its end apparently 
with as much preparation as if specific issue had been made in that 
regard by the pleadings. It is earnestly insisted, however, that fatal 
variance intervened. 

Presumably plaintiff would have been allowed to amend his peti- 
tion, if amendment had been suggested by counsel and deemed neces- 
sary by the court. As observed by Judge Severens in Heman v. 
American Bridge Co., 167 Fed. (6th Circuit) 930, 936, 93 C C, A. 330, 
336: 

"The authority vested in the federal courts to amend the process, plead* 
logs, and proceedings In cases brought before them Is ample; probably not 
less so than In any other system of Jurisprudence." 

Recurring to the Ohio Code of Civil Procedure respecting ques- 
tions of pleading and amendment, by section 5294 it is provided: 

"No variance between the allegation In a pleading, and the proof, shall be 
deemed material, unless it has actually misled the adverse party to his prej- 
udice, in maintaining his action or defense upon the merits, and when it is 
alleged that a party has been so misled, that fact must be proved to the satis- 
faction of the court, and it must also be shown in what respect he has been 
misled ; and thereupon the court may order the pleading to be amended, up- 
on such terms as are just" 

Section 5295 provides : 

"When the variance is not material, the court may direct the fact to be 
found according to the evidence, and may order an immediate amendment, 
without costs." 

It follows that, whether amendment was necessary or not, at most 
there was not under the facts pointed out a material variance. Rail- 
way Co. v. Lavalley, 36 Ohio St. 221, 225 ; Sibila v. Bahney, 34 Ohio 
St. 399, 408 ; Benninger v. Hess, 41 Ohio St. 64, 68 ; Cincinnati St. 
Ry. Co. V. Whitcomb, 66 Fed. (C. C. A., 6th Circuit) 915, 14 C. C. A. 
183 ; Derham v. Donohue, 155 Fed. (C. C. A., 8th Circuit) 385, 386, 
83 C. C. A. 657 ; Washington & Georgetown R. v. Hickey, 166 U. S. 
521, 531, 532, 17 Sup. Ct. 661, 41 L. Ed. 1101; Baltimore & Potomac 
R. v. Cumberland, 176 U. S. 232, 238, 20 Sup. Ct. 380, 44 L. Ed. 447. 
^ Furthermore, in view of what has been shown, it is not perceivable 
why section 5115 of the Ohio Civil Code is not applicable. It provides : 

•The court, in every, stage of an action, must disregard any error or defect 
In the pleadings or proceedings which does not affect the substantial rights 
of the adverse party ; and no Judgment shall be reversed, or affecrted, by rea- 
son of such error or defect." 

We therefore conclude that we should consider this case as though 
admittedly an issue had been distinctly formulated by the pleadings 
alleging and denying failure of the master to supply the necessary 
guide lines, or "snub ropes," as they are called, for use in staying 
and balancing the beams. It is not necessary to set out and analyze 
the evidence introduced upon this subject. It is enough to say that 
our study of the record satisfies us that there was conflict in the testi- 
mony and that the jury was fairly and clearly instructed upon the 
subject Said the learned trial judge: 
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"So we have the questions: Did the fallareof the men to attach these ropes 
cause the accident? Was it on account of the absence of the ropes that the 
injury to the plaintiff resulted? Was there at the time available for the use 
of Keith and his associates rope of sufficient quantity to be used for such 
snub line or guide line, or iboth, according as one or both were necessary un- 
der the conditions then existing? Did Keith make a suitable search or suit- 
able Inquiry for such, rope, under all the circumstances? Ought he to have 
made a further search than he did make? Ought he or his associate, Schmunk, 
to have inquired of Eldridge, the superintendent? Did they do what, under 
all the circumstances of the situation that surrounded them — ^the danger, If 
any, that they might reasonably apprehend from the use of these Instru- 
mentalities in that way to lower these beams — they ought to have done as 
men of ordinary prudence to satisfy themselves that there was no rope avail- 
able for use on Uiese beams? If they did and found no such rope, and th<) 
failure to find it and use it was the cause of the accident, then the plaintiff 
Is entitled to recover." 

The fellow-servant doctrine and the great number of decisions 
cited in that behalf by the learned counsel for defendant below thus 
become irrelevant. We believe upon the facts that this case must be 
ruled by the principles affirmed in the decision of the Supreme Court 
in Kreigh v. Westinghouse & Co., 214 U. S. 249, 257, 29 Sup. Ct. 619, 
622, 53 L. Ed. 984. No question of contributory negligence is pre- 
sented ; and under the verdict and judgment we must assume that Bry- 
son failed to discharge his primary duty to furnish -sufficient appliances 
properly to manipulate the beams during their descent to the base- 
ment, and that he failed to provide for Gallo a safe place in which 
to work as alleged in his petition. This negligence is not affected by 
the circumstance that those engaged at the derrick and with the 
beams were also negligent in performing the work. As said by Mr, 
Justice Day in the case just cited: 

"If the negligence of the master in fkillng to provide and maintain a safe 
place to work contributed to the injury received by the plaintiff, the mas- 
ter would be liable, notwithstanding the concurring negligence of those per- 
forming the work. Grand Trunk R. R. Co. v. Cummings, 106 U. S. 700 [1 Sup. 
Ot 493, 27 li. Bd. 266] ; Deserant T. Cerillos Goal Railroad CX>., 178 U. S. 
409, 420 [20 Sup. Gt. 967, 44 L. Ed. 1127], and cases there cited." 

The assignments of error must be overruled, and the judgment 
affirmed, with costs. 



TIPPETT & WOOD V. BARHAM. 

(Circuit Court of Appeals, Fourth Circuit July 12; 1910.) 

No. 969 

L Corporations (§ 478*) — Mortgages— After -Acquired Property Clausb. 

Under an after-acquired property clause in a corporation mortgage 
securing bonds, ^ny property acquired by the mortgagor subsequent to the 
ez^cirttoft-4»f.iiie. mortgage, and which is within the general descrlptioa 
contained therein, ^dlLhficaa!ij^..as fully subject to the lien of the mort- 
gage in equity as if such property had been, owned by the mortgagor lU; the 
date of the execution of the mortgage, (subject to such limitations as are 
imposed upon it when acquired by the mortgagor. • 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. S 478w*l 

•For other caaea Me aame topic & 8 mvmbbs In Dec. ft Am. Dice. 1907 to date, ft Rep'r Indexes 
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2. CoBPOBATioNS (J 478*) — Mortgages— After -Acquired Property Clause- 
Improvements ON Real Estate— Reservation or Lien by Contractor. 

A water company issued bODds secured by a mortgage of all the prop- 
erty it then owned or should thereafter acquire. It subsequently acquired 
a tract of land and contracted with petitioners to construct a standpipe 
thereon as a necessary and permanent part of its waterworks system, and 
. which was attached by bolts, to a concrete foundation constructed by the 
company. Held, that a provision of the contract by which petitioners re-^ 
served title to the standpipe, with the right to remove it if the contract If 
price was not paid, was ineffective as against the mortgage creditors. r 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. § 478.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Suit in equity by John A. Barham against the Peninsula Pure Wa- 
-ter Company and causes consolidlated therewith. Tippett and Wood, 
intervening petitioners, appeal from an order disallowing their claim 
to priority as creditors. Affirmed. 

The question at issue upon this appeal arises between the holders of bonds 
of the Peninsula Pure Water Company issued under and secured by a mortgage 
to the Knickerbocker Trust Company and Tippett & Wood, the appellants. 

By deed bearing date February JL, 1906, and recorded in the clerk's office 
of Elizabeth City county, Va., Fefbruary 16, 1906, the Peninsula Pure Water 
Company conveyed to the Knickerbocker Trust Company of New York City 
all of its property, rights, and franchises to secure an issue of $300,000 of 
first-mortgage bonds. This deed contains what is generally known as the 
"after-acquired property clause,*' the language being: "Does grant, bargain, 
sell , and convey ♦ • ♦ all other property, real, personal or mixed, of 
whatsoever kind or description, and wheresoever situated now owned or pos- 
sessed by it, or which may hereafter be acquired by it, the said Peninsula 
Pure Water Company; also all corporate and other franchises, privileges, 
rights, benefits, immunities and exemptions • * * either by legislative 
grant or contract, or otherwise." By deed bearing date March, 18, 1906, 
and recorded March 29, 1906, Thomas Harmond and wife conveyed to the Pen- 
insula Pure Water Company a certain tract of land located in the town of 
Hampton, in the county of E/llzabeth City. And by a contract bearing date 
March 9, 1906, but which was actually executed some time after that date, 
Tippett & Wood, the Intervening petitioners, entered into an agreement with 
the Peninsula Pure Water Company and Whetstone & Company, by which 
they agreed to erect for the use of the Peninsula Pure Water Company a cer- 
tain standpipe for the price of $8,148^ and according to plans and specifica- 
tions referred to In said contract, said contract being under the corporate 
seal of all parties. This standpipe was subsequently erected on the tract of 
land purchased of Thomas Harmond et ux., and was completed according to 
plans and specifications, although the water company was placed in the hands 
of the receivers before there was a formal acceptance of the standpipe by 
it The water company prepared a concrete foundation upon which the stand- 
pipe was constructed, and to which it was attached by bolts and taps. This 
contract which was never recorded contained the following clauses: "No right, 
or title to said standpipe, or to the material of which the same is composed, 
shall pass to Whetstone & Company or Peninsula Pure Water Company, or to 
any other persons or companies until all the payments above mentioned shall 
be fully made; and, if in any case all the payments are not made, Tippett ft 
Wood may enter upon the property and remove the material or standpipe as 
furnished by them." "If said Whetstone & Company and Peninsula Pure Wa- 
ter Company shall keep and perform all the terms of this agreement and make 
no default in any of said payments as they become due, and in that case said 
Tippett & Wood will make, execute and deliver to Whetstone & Company or 
Peninsula Pure Water Company a good and sufildent bill of sale for said 

*F6r other cases see same topic & fi number in Dec. & Am. Dies. ldt)7 to date. & Rep'r Indexes 
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staDdplpe.** Said standplpe was bnllt and completed according to plans and 
specifications prior to receivership proceedings; but default was made in 
the payments provided for leaving a balance unpaid of $2,548, with interest 
from February 1, 1907, and $97.78, with Interest from March 1, 1907 (this lat- 
ter sum was for repairs and labor caused by the alleged delay of the water 
company to make proper tests after completion of the work), whereupon Tippett 
& Wood filed its petition setting up its contract and praying leave of court to 
enter upon the premises and remove the said standpipe according to the terms 
of its contract. 

The decree for sale of the water companies' properties Included the stand- 
pipe in question, the court reserving "to all persons claiming a Hen or liens 
against any of the assets or property herein authorized to be sold the same 
liens, rights, or claim against .the money derived from the said sale as such 
person or persons may have, or could set up and establish against the said 
assets or properties as if no sale had b^n had hereunder," Tippett & Wood 
consenting, without prejudice, that its claim be paid either in money or by re- 
moving the standpipe; the properties of the water companies including the 
standpipe In question claimed by Tippett & Wood were subsequently sold as a 
whole and the said sale duly confirmed. 

The report of the special master filed on September 29, 1909, allowed the 
claim of Tippett & Wood as, an unsecured debt, and disallowed the priority of 
the same over the first mortgage bonds. Tippett & Wood, by counsel, filed ex- 
ceptions to said report of the special master, which exceptions were overruled 
by the court. 

William C. L. Taliaferro, for appellant. 

Henry W. Anderson and William H. White, Jr. (Munford, Hunton, 
Williams & Andlerson, on the brief), for appellees. 

Before GOFF, Circuit Judge, and KELLER, District Judge. 

KELLER, District Judge (after stating the facts as above). In the 
argument it was admitted that if the standpipe which was the sub- 
ject of the contract between appellants, Whetstone & Co. (the gener- 
al subcontractors) and Peninsula Pure Water Company, became a 
fixture, so as to become annexed to the freehold, it would pass 
under the lien of the mortgage by virtue of the "after-acquired prop- 
erty" clause ; but it was strenuously insisted that by the terms of the 
contract it is apparent that no such annexation was contemplated by 
the parties to that contract. We do not so understand this contract 
that the subject of it was never to become annexed to the freehold, 
but rather that there was an attempt to so preserve the status of the 
subject of the' contract as that, in the event of necessity, it might be 
reclaimed as personal property the title whereto had hot been parted 
with by the appellants. The standpipe was to be erected "for the use 
of the Peninsula Pure Water Company," and when erected in accord- 
ance with specifications attached to and made a part of the agreement 
was to be "accepted by Whetstone & Co. and Peninsula Pure Water 
Company." 

The special master found: That the standpipe in question was 
erected upon a foundation which is supposed to be 26 feet in diameter 
and 10 feet in diepth, and is attached to this foundation by anchor 
bolts 10 feet in length and 2 inches in diameter. These anchor bolts 
are imbedded in the foundation. The standpipe is 18 feet in diameter 
and 140 feet high above the top of the foundation. That the stand- 
pipe is a part of the original construction work of the system of 
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waterworks intended to be constructed, and an indispensable part of 
such system, as without such a standpipe it would have been impos- 
sible for the water company to have furnished its consumers with 
water. That it is one of the integral parts of the property which as a 
whole was to constitute the security of the mortgage creditors. 

As between the parties to the contract doubtless the rights reserved 
to Tippett & Wood would be binding, but as the question here is be- 
tween the appellants, on the one side, and the trustee under the mort- 
gage and the bondholders, on the other, it is pertinent to inquire 
whether there is any reason or principle upon which the interests of 
these latter parties who were not parties to this contract can be af- 
fected by it. There is a line of cases which, with more or less una- 
nimity, holds that where a mortgage exists on real estate, and an acces- 
sion is subsequently made of property agreed between the vendor and 
the mortgagor to be treated as personalty and a reservation of title 
until paid for agreed upon between Vfendor and mortgagor-purchaser, 
such accession, if it can be severed from the realty without injury to 
the latter or to the value of the security for the mortgage debt as it 
stood before the improvement was made, will be impressed with the 
same diaracter as between the vendor and the mortgagee as between 
the vendor and mortgagor; in other words, that it does not become 
real estate, and may be removed without invading the rights of the 
mortgagee. Of this class are Campbell v. Roddy, 44 N. J. Eq. 244, 
14 Atl. 279, 6 Am. St. Rep. 889, Binkley v. Forkner, 117 Ind. 185, 19 
N. E. 763, 3 Lr. R. A. 33, German Sav. & L. Soc, v. Weber, 16 Wash. 
95, 47 Pac. 224, 38 L. R. A. 267, and Northwestern Mut. L. Ins. Co. 
v. George, 77 Minn. 319, 79 N. W. 1028, 1064, and these cases and 
some others support this doctrine more or less completely. 

Upon the other hand, there are many cases (some of which will be 
hereinafter referred to), which hold that personal property incor- 
porated into or affixed to real estate in si^ch manner that it would be 
subject to the lien of an existing mortgage thereon as between the 
mortgagor and mortgagee will be so subject to the lien of the mort- 
gage, notwithstanding the existence of an agreement between the ven- 
dor and the mortgagor that it shall retain its character as personal 
property, unless the mortgagee be also a party to such agreement. 
This is what is generally known as the Massachusetts rule, and it has 
been affirmed by many other courts of last resort, and particularly by 
the Supreme Court of the United States in several cases hereinafter 
separately referred to. 

We think this latter doctrine announces the correct principle, 
especially where the application is, as in the present case, confined to 
a case wherein the mortgage (containing an after-acquired property 
clause) has been drawn for the purpose of embracing the entire work- 
ing plant of the corporation, including its franchises, as in such cases 
it is usually true that the mortgage is given at a time when the real 
estate is but very insufficient security for the debt, and the subsequent 
accessions are very generally made by the expenditure of the funds 
derived by reason of the negotiation of the bonds secured by such a 
mortgage, and the mortgage is made and received in contemplation of 
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such accessions. In such cases the equities of the beneficiaries under 
the mortgage should and must attach to such accessions as, under the 
description contained in the mortgage, are included within it, unless 
some higher equity or a legal title intervenes. In this case the mort- 
gage to the Knickerbocker Trust Company was executed February 
1, 1906, and recorded February 16, 1906. The deed from Thomas 
Harmond and^ wife to the Peninsula Pure Water Company for the 
land upon which the sttodpipe was erected was executed on March 8, 
1906, and recorded on March 29, 1906. The contract between appel- 
lants Whetstone & Co. and the Peninsula Pure Water Company was 
dated March 9, 1906, but was not really executed until some time after 
its date, and was not recorded. 

Under an after-acquired property clause such as that contained in 
the mortgage executed to secure the bondholders in the case at bar, 
any property acquired by the mortgagor subsequent to the date of 
execution and delivery of the nfortgage, and which is within the gen- 
eral description contained therein, will become as fully subject to the 
lien of the mortgage in equity as if such property had been owned by 
the mortgagor at the date of the execution and delivery of the mort- 
gage. Pennock v. Coe, 23 How. 117, 16 L. Ed. 436; Gah .ston, etc., 
R. R. Co. v. Cowdrey, 11 Wall. 469, 20 L. Ed. 199 ; Branch v. Tesup, 
106 U. S. 478, 1 Sup. Ct. 495, 27 L. Ed. 279 ; Thompson v. White 
Water, etc., R. R. Co., 132 U. S. 68, 10 Sup. Ct. 29, 33 L. Ed. 256. As 
a matter of course, such subsequently acquired real estate comes 
under the lien of the mortgage subject to such limitations as are im- 
posed upon it when acquired by the mortgagor — in other words, only 
such interest passes as passed to the mortgagor — and hence, had the 
property conveyed by Thomas Harmond and wife to the Peninsula 
Pure Water Company been subject to a lien (for purchase money or 
otherwise) on March 8, 1906, when it was acquired, such lien would 
have been preserved as against any claims of bondholders or trustee. 
Of this nature were the facts in the cases of Wood v. Holly Mfg. Co., 
100 Ala. 326, 13 South. 948, 46 Am.- St. Rep. 65, and Holly Mfg. Co. 
v. New Chester Water Co. (C. C.) 48 Fed. 879, cited by appellants. 
So also if personal property, which is not and never becomes a part of 
the freehold mortgaged, is acquired by the mortgagor after the execu- 
tion and delivery of the mortgage, the interest of the mortgagor may 
pass under the after-acquired property clause of the mortgage if the 
general description in that clause will cover it, but it must pass 
burdened by whatever restrictions were imposed upon it in respect to 
the mortgagor, because only such title can pass to the trustee as was 
vested in the mortgagor through whom it passed. This was the situa- 
tion in New Orleans, etc., Ry. Co. v. U. S., 79 U. S. 362, 20 L. Ed. 
434, Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, and Meyer v. Car 
Co., 102 U. S. 1, 26 L. Ed. 59, cited by t'^e appellants, and the situa- 
tion is readily distinguishable from that existing in the case at bar. In 
the case at bar the structure in issue, having become affixed to a part 
of the freehold which, at the time it was so affixed, was subject to the 
lien of the mortgage in equity, thereby became (except as to parties 
to the contract) a part of the real estate, and, by operation of law, be- 
came subject to the mortgage without regard to any agreement be- 
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tween the mortgagor and the person furnishing or erecting such prop- 
erty or structure. 

In New Orleans, etc., R. R. Co. v. U. S., 79 U. S. 363, 20 L. Ed. 434, 
436, cited by appellants, the court draws a clear distinction between the 
character of the personal property in that case (rolling stock) which 
never became affixed to the freehold, and proper^ of the character of 
that in the case at bar, and held that, if the property had been rails or 
other material which became affixed to and a part of the principal 
thing mortgaged, the existing mortgage on the real estate would have 
had priority of lien over any lien reserved for purchase money. 

In Porter v. Pittsburg Steel Co., 122 U. S. 267, 7 Sup. Ct. 1206, 30 
L. Ed. 1211, where the contract between the bridge company and the 
railway company provided that the bridges erected by it should remain 
the property of the bridge company until they had been fully paid for 
and that, in default of payment, the bridge company should have the 
right to remove the bridges and bridge material, the Supreme Court 
of the United States said : 

"The bridges became a part of the permanent structure af the railroad, as 
much so as the rails laid upon the bridges or upon the railroad outside of the 
bridges. Whatever is the rule applicable to locomotives and cars, and loose 
property susceptible of separate ownership and of separate liens, and to real 
estate not used for railroad purposes, as to their being unaffected by a prior 
mortgage given by a railroad company, covering after-acquired property. It 
is well settled in the decisions of this court that rails and other articles which 
become affixed to and a part of a raUroad covered by a prior mortgage will 
be held by thfe lien of such mortgage in favor of bona fide creditors as against 
any contract between the furnisher of the property and the railroad company, 
containing stipulations like those in the contracts in the present case. Dun- 
ham V. RaHway Ck)., 1 WaU. 254 [17 L. Bd. 584] ; Galveston Railroad v. Cow- 
drey, II Wall. 459, 480, 482 [20 L. Bd. 199] ; United States v. New Orleans 
Railroad, 12 Wall. 362, 365 [20 L..Ed. 434]; Dillon v. Barnard, 21 Wall. 430, 
440 [22 L. Bd. 673] ; Fosdick v. SchaU, 99 U. S. 235, 251 [25 L. Ed. 330]/* 

To the same effect see Clary v. Owen, 15 Gray (Mass.) 622; Hunt 
V. Bay State IrQn Co. et al., 97 Mass. 283 ; Thompson v. Vinton, 121 
Mass. 139 ; Hopewell Mills v. Taunton Savings Bank, 160 Mass. 519, 
23 N. E. 327, 6 L. R. A. 249, 15 Am. St. Rep. 235; Ekstrom v. 
Hall, 90 Me. 186, 38 Atl. 106 ; McFadden v. Allen, 134 N. Y. 489, 32 
N. E. 21, 19 L. R. A. 446 ; Bass Foundry v. Gallentine and others, 99 
Ind. 526 ; Cunningham v. Cureton, 96 Ga. 489, 23 S. fe. 420 ; Ful- 
ler-Warren Co. v. Harter, 110 Wis. 80, 85 N. W. 698. 53 L. R. A. 
603, 84 Am. St. Rep. 867 ; Demby v. Parse, 63 Ark. 526, 14 S. W. 
899, 12 L. R. A. 87; Anderson v. Creamery Package Mfg. Co., 8 
Idaho, 200, 67 Pac. 493, 56 L. R. A. 654, 101 Am. St. Rep. 188; 
Watertown, etc., Co. v. Davis, 6 Houst. (Del.) 192. In Clary v. Owen, 
supra, what we have called the Massachusetts doctrine is thus tersely 
expressed : 

**We thinla it is not In the power of the nu^gagor by any agreement made 
with a third person after the execution of the mortgage to give to snch person 
the right to hold anything to be attached to the freehold, which, as between 
the mortgagor and mortgagee, would become a part of the realty." 

In Hunt V. Bay State Iron Company and Others, supra, the court 
expressed the same view saying: 
180 F.— 6 
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"Nor do we suppose that the mortgagor In possession Is competent to bind 
existing mortgagees by any agreement to treat as personalty annexations to 
the freehold. The legal character of the rails when once laid down Is deter- 
mined by the law to be that of real estate. Mortgagees as well as all other 
parties in interest are entitled to this rule of law which can be taken from 
them only by their own waiver." 

In Meagher v. Hayes, 152 Mass. 228, 25 N. E. 105, 23 Am. St. Rep. 
819, the same court held that a building put on mortgaged lahd and 
annexed to it in the usual way, notwithstanding an agreement between 
the owner of the building and the mortgagor that it should remain 
personal property with the right of the owner to remove it, became a 
part of the mortgage security, the mortgagee not beii^g a party to such 
agreement, and that the purchaser of the land at foreclosure sale be- 
came the owner of such building, though he bought with notice of such 
agreement. 

We think the rule as enunciated by all these cases is applicable to 
the case at bar, and that there was no error in the decree entered by 
the Circuit Court on the 27th day of January, 1910, overruling the 
exceptions of the appellants to the report of the special master filed 
on the 29th day of September, 1909, and the same is accordingly af- 
firmed, with costs. 



TRAVELERS' INS. OO. v. THORNE. 

(Circuit Court of Appeals, First Circuit May 27, 1910.) ^ 

No. 860. 

1. Insurance (| 96*) — Brokers— Agency for Insured— Breach op Warranty. 

Plaintiff was born without fingers on his right hand, and testified that 
his right, eye had become inflamed through a cold caught while a boy ; that 
the eye was still disfigured; and that its removal bad been suggested 
by a surgeon, though he did not notice any impairment of sight B., an 
insurance agent, not employed by defendant, applied to plaintiff to take 
out insurance, which he agreed to do. B. applied to his own company, 
but the application was refused. He then went to defendant's office and 
presented an application for the policy in question, in which B. answered 
the question as to whether plaintiff had ever been refused, with the words, 
"not to my knowledge," plaintiff not having been informed of the refusal 
by B.'s company. B. also answered in the affirmative a statement that 
plaintiff was in sound condition mentally and physically, that his hear^ 
ing and vision was not impaired, and that he was not suffering from any 
mental or bodily infirmity or deformity; the application being signed: 
"I personally solicit and recommend this risk," B., "Broker, Solicitor, 
Agent or Subagent." The policy was made out, delivered to B., who col- 
lected the premiums from plaintiff, paid the same to defendant's agent, 
by whom B. was paid his commissions. The policy provided that all the 
warranties made by insured on acceptance of the policy were true. Held^ 
that B. was the agent of plaintiff, and not of the insurance company, and 
that the latter was therefore not estopped to assert B.'s misstatements as 
constituting breaches of warranty In defense to an action on the policy. 

[Ed. Note. — ^For other cases, see Insurance, Cent Dig. § 126 ; Dec. Dig. 

2. Courts (§ 365*) — Federal Courts— Rules op Decision— State Decision. 

Where two insurance contracts were obtained at the same time through 
the same agent through misrepresentations on hiaf part, the fact that 

■' ' 1 ''-■■» 

*For other cases see same topic A 9 numbeb in Dec. & Am. Digs. 1907 to date, lb Rep'r Indexes 
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after a liability had accrued on ^both policies the sfale Supreme Court In 
4in action on one policy decided that the agent was the agent of the in- 
surer, and therefore precluded the latter from relying on such misrepresen- 
tations as constituting breaches of warranty and defenses, did not require 
the federal court in a suit brought on the other policy to follow the state 
decision as a rule of law established In that state at the time of the con- 
tract; the federal court being authorized to form an Independent Judg- 
ment on such question as a matter of general law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. S 050; Dec. Dig. 
I 365.* 

State laws as rules of decision In federal courts, see notes to Wilson v. 
Perrln, 11 O. C. A. 71; Hill v. Hlte, 29 C. a A. 553.] 

In Error to the Circuit Court of the United States for the EKstrict of 
Maine. 

Action by Fred S. Thorne against the Travelers' Insurance Com- 
pany. Judgment ior plaintiff, and defendant brings error. Reversed 
and remanded 

Harvey D. Eaton, for plaintiff in error. 

George W. Heselton, for defendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judfees. 

LOWELL, Circuit Judge. This was an action at law to recover 
on two policies of accident insurance. Each insured the plaintiff, 
"provided ♦ ♦ * (9) that all of the warranties following made by 
the insured upon acceptance of this policy are true." The defense 
was a breach of the following warranties contained in the policy : 

"Ik No application ever made by me for health or accident Insurance has 
been declined. ***M. ***! am In sound condition mentally and 
physically ; my hearing or vision is not impaired ; I have never had nor am 
I now suffering from or subject to fits, disorders of the brain, or any bodily or 
mental infirmity or deformity. • • • »' 

The policy was issued under the following circumstances: Burns, 
the duly appointed agent of the New York Life* Insurance Company 
and of the Employers' Liability Insurance Company, called on the 
plaintiflf and urged him to take out some insurance with Burns. 
Thome told Bums that he would take $10,000 insurance with the 
latter, $5,000 combination life and health insurance and $6,000 acci- 
dent insurance. From an old insurance policy which was handed 
him by the plaintiffs clerk Burns testified that he got the "date of his 
(Thome's) birth, the occupation, and the data that was necessary 
to file the application." He then filled out an application blank and 
obtained $5,000 insurance in the Casualty Company. He was asked 
why he did not get the above-mentioned insurance from his own 
company rather than from the Casualty Company, and answered, 
"I didn't want it." But he went thereupon to his own company, the 
Employers', and apparently to an agent of a rank higher than his 
own, and presented 'an application for the rest of the $10,000. This 
application was refused. He then went to the defendant's office and 
presented an application in part as follows: 

*For other cases see same topic A 9 kumbbb In Dec. lb Am. Digs. 1907 to date, lb Rep'r Indexes 
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(Prlnte<5) "No application ever made by me for life, health or accident In- 
surance has been declined; no life, health or accident policy ever issued to 
me has been canceled ; nor has any renewal thereof been refused by this or 
any other company or association — except as herein stated." (In Burns' writ- 
ing) **'Not to my knowledge." (Printed) "My habits of life are correct and temr 
perate. I am in sound condition mentally and physically. My hearing or 
vision is not Impaired. I have never had nor am I now suffering from or sub- 
ject to fits, disorders of the brain, or any bodily or mental infirmity or de- 
formity — except as herein stated." (In Burns' writing) "Yes." 

It was not disputed that the answer last mentioned was intended 
to deny the plaintiflf's infirmity and deformity. The application was 
signed : 

"I personally solicit and recommend this risk. T. S. Bums, Broker, Solici- 
tor, Agent or Subagent" 

Thereupon the policies were made out and handed to Burns. The 
plaintiff appears to have approved the increased insurance. He sent a 
check for the premiums to Burns, who indorsed it to the defendant's 
agent. The agent paid Bums his commission, and Burns delivered 
the policies to the plaintiff. 

The plaintiff thereafter had an accident to his eye within the terms 
of the policies, and the defendant refused to pay the sum insured be- 
cause of the plaintiff's infirmity or deformity. The other defense of 
former refusal of application was not raised in the defendant's orig- 
inal letter, perhaps because the fact was then unknown. 

The plaintiff was about 50 years old when the policy was issued. 
He was born without fingers on his right hand. He testified that his 
right eye had become inflamed through a cold caught while swim- 
ming as a boy; that the eye was still disfigured by a swelling; that 
its removal had been suggested by "a very eminent surgeon," but 
that he did not notice any impairment of sight. Bums testified that 
he had "noticed it wasn't a perfect hand'," and that "there was an 
imperfection on the lower side of one of the eyes — 3, small projec- 
tion." 

Sundry instructions were asked and rulings were made in the 
course of the trial to which the defendant excepted. The jury re- 
turned a verdict for the plaintiff. The defendant sued out this writ 
of error. In deciding the case we find ourselves obliged to consider 
one proposition which makes an answer to all other questions unnec- 
essary: Should the learned judge upon the evidence have directed a 
verdict for the defendant? If he should have done so, all other rul- 
ings and all admissions and exclusions of evidence become immaterial. 

The phiintiff was deformed in his right hand. In the language 
of the applications and of the policies he was "suffering from bodily 
deformity." It is hard to believe that he was not suffering also from 
impaired vision and deformity of the eye. If, however, his testimony 
be taken to mean that his vision was wholly unimpaired, that may have 
been a question for the jury, and we will refer to it no further. An 
application for insurance made by the plaintiff through Bums had 
been refused before the policy sued on was applied for, and on the 
same day. 
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Two statements of the application were therefore false. Two 
warranties of the policy were broken. The plaintiff testified that he 
knew nothing about the applications, and did not examine the poli- 
cies. The defendant did not dispute the plaintiff's personal good faith. 
At the argument before us the plaintiff hardly denied the breaches of 
warranty, but chiefly argued that the defendant had waivedl the breach 
through the knowledge and conduct of its ageijt Burns. In support of 
his argument the plaintiff relied upon the decision of the Supreme 
Court of Maine in Thorne v. Casualty Company, 76 Atl. 1106, decided 
and reported in a suit brought by this plaintiff for the accident here 
in suit on the policy of the Casualty Company above mentioned. The 
Casualty Company in that suit raised the defense of deformity, though 
not that of former refusal of application. The Maine court sustained 
a verdict for the plaintiff, and said : , 

•The reply of the plaintiff is *that the company is estopped as regards this 
special matter of defense because of agent's knowledge.' The question then 
Is: Should the knowledge of Burns In procuring this policy be regarded as 
that of the defendant? We think it should under the doctrine of estoppel. 
Rev. St c. 49, | 93, provides as follows: 'AH notices and processes which, un- 
der any law, by-law or provision of the policy, any person has occasion to 
give or serve on any such company, may be given to or served on its acent, 
or on the commissioner, as provided in the preceding section, with like effect 
if given or served on the principal. Such agents and the agents of all domes- 
tic companies shall be regarded as in the place of the company in all resj)eots 
regarding any insurance effected by them. The company Is bound .by their 
knowledge of the risk and of all matters connected therewith. Omissions and 
misdescriptions known to an agent shall be regarded as known to the company, 
and waived by it as if noted in the policy.' • ♦ ♦ The defendant's home 
office was in New Tork City. Its representative in this state was the corpora- 
tion, Macomber, Farr & Whltten. Through this corporation it transacted its 
business and dealt with all its policy holders in Maine. This corporation ap- 
pears to have been more than a general agent. It had authority to issue pol- 
icies direct from its office , and did so issue the policy in question. The same 
day that the application was taken to this office, the policy, signed in blank 
by the officers of the home company, was written and countersigned by Its 
representative in this state, delivered to Mr. Bums and by him delivered to 
the plaintiff. This policy could not have gone to New York and returned the 
same day. They were not only to be regarded under the statute 'as in the 
place of the company in all respects,' but were as a matter of fact subrogated 
to the authority of the company to issue policies, at least, to issue this policy 
to the plaintiff. Had they sent one of their office force to Mr. Thome, and 
had he done precisely what Mr. Bums did, and knew precisely what Mr. Burns 
knew with respect to the applicant, could It. be possible that the defendant 
company could repudiate the acts and knowledge of this office employ 6 on 
the ground that he was not an agent? If so, the statute intended for the pro- 
tection of the assured becomes a deception and an open door to the commission 
of fraud. The defendant. could receive all the benefits of premiums without the 
assumption of any of the risks of insurance. But what is the distinction between 
the sending out an office employ^ to solicit this policy, and ratifying the acts 
of Mr. Bums, who had solicited it? Mr. Thorne had no knowledge of the com- 
pany in which he was to be insured. His application was made out by Mr. 
Bums, who had full knowledge of the risk. Mr. Burns took the application 
away and returned with a policy duly issued by the defendant company for 
which he paid the required premium. By delivering the policy to Mr. Bums 
to be by him delivered to the plaintiff, Macomber, Parr & Whltten by that act 
made Mr. Bums their agent But, when they made him their agent, they 
were presumed to have knowledge that whatever Mr. Bums knew of the phys- 
ical defects of the assured they would be charged with knowing. The stat- 
ute will not permit an authorized agent to escape responsibility by using dum- 
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mles. The Macomber, Farr & Whitten CJompany were therefore put upon their 
inquiry as to whether Mr. Burns was cognizant of any pliysical defects, knowl- 
edge of which might be regarded as a waiver of any warranty. Not having 
made inquiry, which it may be presumed would have revealed Burns' knowl- 
edge, they must now be estopped from asserting that they did not know of the 
defects of which Bums knew. Therefore Mr. Bums' knowledge became their 
knowledge, and their knowledge, under the statute, became that of the defend- 
ant company. We think the logical deduction from the facts is that the de- 
fendant company should under the statute be made chargeable with knowledge 
of the physical defects of the assured, and held to have waived so much of the 
warranty in the application as related to them." 

With the most unfeigned respect for the learned state court, we are 
unable to follow its reasoning or to reach its conclusion. It held that 
Burns was the defendant's agent in the purchase and issuance of the 
policy. Upon this proposition hangs all the court's reasoning. We 
can nnd no evidence that Bums was the defendant's agent. His man- 
ual delivery of the policies to the plaintiff appears to us to have been 
an act done by him as the plaintiff's broker. He was employed by the 
plaintiff to get the insurance. His discretion to choose the company did 
not weaken his agency. In the applications he spoke in the plaintiff's 
name. The qualification of his signature as "Broker," etc., was only to 
comply with Rev. St. Me. c, 49, § 96, and need not be discussed further. 
To us it seems that the defendant did not ratify the acts of Bums. 
We do not think that a contractor, in ignorance thereof, ratifies or 
condones false statements of the contractee's agent upon which the 
contract is based merely by delivering to that agent the instrument of 
the contract that he may hand it to his principal ; and we do not think 
that the contractee's agent is made the agent of the contractor merely 
because the money paid to the latter passes to him through the agent's 
hands. We think that the payment of the commission by the defend- 
ant to Bums according to the common usage did not affect the mat- 
ter. The false statements of the application upon which are based 
the warranties of the policy are expressed as the representations of 
the plaintiff. If, in making them, Burns was acting as the defendant's 
agent, they would be valueless to the defendant and altogether mean- 
ingless. Let us suppose that A. employs B., a real estate broker, to 
hire a cottage for him at the seaside for three months. B. obtains, by 
false representations, a written agreement for a lease from C. embody- 
ing the representations as the warranties of A. B. hands the agree- 
ment to A. having received the rent from A.' and paid it to C, and 
having received his commission from C. Can C. be held upon the 
agreement under these circumstances, on the theory that B's. knowl- 
edge of the falsity of the representations is his knowledge, and that 
through B.'s agency he has waived the conditions which he inserted 
for his own protection? We think not, and we think the case put is 
analogous to the case at bar. Burns was the agent of Thorne, not the 
agent of the insurance company. 

After examining the earlier cases decided by the Supreme Court of 
Maine; we are unable to find in them support for the proposition above 
quoted, that "by delivering the policy to Mr. Burns to be by him de- 
livered to the plaintiff (the defendant) by that act made Mr. Bums, their 
agent." 
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The question presented to us is not that of the construction of a 
Maine statute, but of the effect of the act of an insurance company in 
dealing in the usual manner with an applicant's insurance broker. Tbere 
is strength in the argument that this effect is a matter of general law 
concerning which the federal courts should reach an independent de- 
cision. But, even if this be not true, yet we have not here to deal with 
a class of decisions or a rule of law established in Maine at the time 
the contract was entered into. The Casualty Company's case arose 
out of the same circumstances as did the case at bar. With all dis- 
position t© lean toward agreement with the state court we find our- 
selves unable to agree. That we are not compelled to follow its deci- 
sion appears to us settled by Kuhn v. Fairmont Coal Co., 215 U. S. 
349, 30 Sup. Ct. 140, 54 L. Ed. — where the decision of the state 
court dealt with that which was more nearly a matter of local law than 
does the Maine case cited. 

' The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings not 
inconsistent with this opinion, and the appellant recovers its costs of 
appeal. 



THE MAIN. 

THE MAY V. NEVILLE. 

(Circuit Gourt of Appeals, Second Circuit June 14, 1910.) 

Noe. 25^260. ' 

CoixisioN (S 45*) — Steamer and Schooner Obossing— Insufficient Lookout, 
The schooner May Y. Neville, which had. been anchored in the anchor- 
age grounds In lower New York Bay to the west of the channel, got under 
way, and when crossing the Main Ship Channel in a southeasterly direc- 
tion, with the wind, toward the entrance of the Swash Channel, came 
into collision with the steamship Main, which was ooming up on the 
east side of the main channel. Three steamships were passing down on 
the west side, but one had passed before the schooner started, and she 
passed under the stern of the second, the third being a mile astern, and 
kept her course and speed until the collision. The day was bright,. and 
she was making a speed of 3 to 3% knots through the water and about 
2 knots over the bottom; the tide being flood. The Main was going at 
a speed of 11 knots or more, and did not observe that the schooner was 
moving until she came out from under the stem of the steamship 1,500 
feet or less away, although she was in view until a few jsecouds before 
when the down-bound steamer came between them. ffcW, that tLe 
schooner was not in fault for crossing the ship channel as she did under 
the circumstances shown, and, as she kept her course and speed as re- 
quired by the rules, the Main was solely in fault for the collision for 
failing to keep a better lookout for vessels from the anchorage grounds, 
and to sooner observe the approach of the schooner, and reduce speed s«. 
as to keep out of her way. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. | 45.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by James H. Hawley, as owner of the schooner 
May V. Neville, against the steamship Main, the North German Lloyd, 

*For other cases see same topic A S nvmbsb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 



Digitized by 



Google 



88 180 FEDBRAL BEPORTEB. 

claimant, and cross-libel by the claimant against the schooner. Decree 
for libelant, and claimant appeals. Affirmed. 

Joseph Larocque, for appellant 
'F. M. Brown, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. , 

LACOMBE, Circuit Judge. The collision occurred on November 
22, 1906, about 11 a. m. The sun was shining brightly, and there was 
a fresh breeze from about N. W. by W. The tide was first tialf of the 
flood. The Neville had been lying at anchor in the Lower Bay of New 
York for several days. West Bank Light bore about N. E. by E. from 
her one mile away, and she was a little over half a mile from the west- 
erly boundary of the Main Ship channel. Having concluded to get 
under way, she set three head sails and broke out the anchor, turned 
around on her heel, and started off directly before the wind to go 
down the Swash channel for the entrance to which she headed. Hav- 
ing only three head sails set, her progress was slow, about 3 to 3V^ 
knots through the water or 2 knots over the bottom. The mate and 
crew were engaged setting the mizzen sail, but it was not fully hoisted 
at the time of collision. These facts are undisputed. About this time 
three large steamers. La Savoie, the Friedrich der Grosse, and the 
Amerika were coming down the channel, but the Savoie was so far in 
advance of the others that her presence was not a factor in the situa- 
tion. As to the relative positions of the schooner and the other vessels 
the testimony is conflicting. The master of the schooner was the only 
one on board of her who observed what was going on, the mate and 
the crew being busy with the sails. He asserted repeatedly that the 
Friedrich der Grosse and the Amerika both crossed his bows. The 
mate and one of the crew corroborate him. The testimony of wholly 
disinterested witnesses, however, is so overwhelmingly to the contrary 
that we not only discredit these statements from the schooner, but are 
inclined to extend some measure of discredit to other parts of their 
testimony. It is conclusively established that the schooner entered the 
Main Ship channel, passing the line of buoys which mark its western 
boundary, astern of the Friedrich der Grosse and across the bows of 
the Amerika. She proceeded on towards the Swash channel, and, 
when close to the red and black buoy at the junction of that channel 
with the Main Ship channel, came into collision with the Main, which 
was upward bound and keeping well over to the eastern side of such 
channel. 

The District Judge found the schooner free from fault because she 
kept her course and speed and held the Main in fault because she cid 
not stop and reduce speed and come to a full stop if necessary, instead 
of undertaking to cross the bows of the schooner. 

The District Judge found that the steamer came up the channel 
"at full speed, 14 or 15 miles an hour." This finding is criticised ; it 
being contended that the weight of testimony indicates that the speed 
was 10 or 11 knots. We do not think the difference material. At the 
lower speed it was still practicable to reduce sufficiently to allow the 
schooner to cross without rendering the Main unmanageable or inter- 
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fering with her navigation relative to the outgping steamers which she 
v/as encountering in a narrow channel, provided her navigators had 
taken the schooner into consideration as a navigating unit to be cared 
for a reasonable time before the intersection of their respective 
courses was reached. That is the only point in the navigation of the 
Main, which we need consider. 

Bearing in mind the relative positions of the vessels as above set 
forth, it is apparent that for a certain period of time the Friedrich der 
Grosse, 525 feet long, hid the schooner from the view of those on the 
Main; but, as she was going 13^ knots and the Main, concededly, 11 
knots, the period of occultation is one to be counted by seconds. On 
the bridge of the Main were her captain, the Sandy Hook pilot, Beebe, 
the Senior Second Officer Scheidling, Quartermaster Prins, Second 
Officer Amdt. No report of the presence of the schooner was made 
to the pilot or captain, either by a hail from a lookout forward or by 
the suggestion of any one on the bridge, before she appeared under 
the stem of the Friedrich der Grosse. The pilot was naturally giving 
his attention to the three steamers coming down, and did not look oyer 
to anchorage ground to see if any of the vessels there were making 
preparation to get under way. He first saw the Neville when she 
came out underneath the stern of the Friedrich der Grosse, the Main 
at the time just lapping the latter. He estimated her distance off at 
1,500 feet, and at once began to navigate with reference to her. The 
captain first saw the schooner when the Friedrich der Grosse had 
passed. She was inside the line of black buoys, came out just behind 
the Friedrich, and drove across the channel. He said to the pilot, "I 
think that schooner comes here," to which the latter at first replied: 
"No ; he is at anchor," but quickly readied the same conclusion as the 
captain, and said, "We can do nothing only put the helm hard aport 
and give him a signal," which was done. The captain makes the dis- 
tance between place of sighting and place of collision much less than 
the pilot does. The first officer did not see the schooner till just before 
collision. The quartermaster first noticed her about 300 metres away. 
Amdt, the second officer, says that, when he first noticed the Neville 
in motion, she came out from the stern of the Friedrich der Grosse. 
Before the Main passed the latter steamer he saw a schooner, which 
he thinks is the one collided with, to the west of the main channel ly- 
ing in a position not dangerous to his vessel "about heaving up anchor 
or making some other manoeuvres." He could not remember whether 
she had sails set or not. From that time until she emerged from under 
the stem of the Friedrich der Grosse he did not observe her. This 
witness was attending to the engine telegraph. Scheidling, senior sec- 
ond officer, who was lookout on the bridge, says that after La Savoie 
went by "on the west side of the main channel, out of the channel, was 
a schooner apparently at anchor. At least I didn't notice that she was 
under way. When we had passed the Friedrich der Grosse, we sud- 
denly saw that the schooner was under way and made headway." He 
estimates that she was a mile and a half up when he first noticed her. 
She was then carrying three foresails. He looked at her through 
glasses, could not notice that she was making headway for which rea- 
son he did not draw the pilot's attention to her, and thought maybe 
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she was drying her sails. We cannot find in the record any further 
observation of the schooner until she surprised the captain and pilot 
of the Main by suddenly coming into view under the stern of the 
Friedrich. If they had known l^fore the Friedrich passed between 
their vessel and the schooner that the latter was under way headed 
across the channel they could have so navigated their vessel as to avoid 
collision, if the schooner held her course and speed as all the witnesses 
conceded she did. 

Upon the evidence above set forth, we are satisfied that the Main 
was in fault for not sooner observing that the Neville was navigating 
on a course which, if maintained, would intersect their own. We 
cannot say whether Amdt or Scheidling first saw the schooner, nor 
does the latter say how she was heading when he looked at her through 
the glasses. It may fairly be presumed that she had not yet turned 
around, otherwise he would hardly have conjectured that she was at 
anchor drying her sails. It would certainly be an odd experience to see 
a vessel lying at anchor with three foresails set, heading S. E. when a 
fresh breeze was blowing from the N. W. But conceding that when 
Arndt and Scheidling first saw the schooner she was at anchor or at 
least had not yet swung around on her course, and was a mile and a 
half up, as Scheidling says, nevertheless, some one should have looked 
again to see if there was any vessel navigating to the west of the chan- 
nel before the Friedrich der Grosse cut off the view in that direction. 
Had such an observation been made, it would have disclosed the true 
situation, as the testimony from the Friedrich conclusively shows. 
The schooner's course intersected the channel at an obtuse angle. 
The Friedrich was approaching that course from the north, the Main 
from the south. Manifestly until the Friedrich got abreast of the 
Neville there was nothing to hide the latter from a lookout on the 
Main, for, as Scheidling says. La Savoie had passed before he first 
saw the schooner. Any one looking from the Main towards the 
schooner during the time intervening before the advent of the Fried- 
rich would have seen what those on the latter vessel saw. The captain 
of tlie Friedrich says he first saw the schooner ahead on his starboard 
bow about three or four points, that he saw she was already under way 
on a southerly course with three foresails set, and making as he esti- 
mated three or four knots an hour. We are satisfied that, if a careful 
lookout had been kept on the Main, her watch officers would have seen 
that the Neville was under way on a course to intersect their own, be- 
fore the Friedrich passed between them. There is nothing in the 
record to show that the pilot, if then notified of the schooner's pres- 
ence, could not have avoided her without difficulty. Indeed, he prac- 
tically admitted on cross-examination that with the Eastern half of 
the channel free (as the evidence shows it was) there would have been 
no trouble in avoiding the schooner if he had seen her in motion 
headed to cross the channel before the Friedrich shut her out. We 
therefore find the Main in fault for not maintaining a sufficicait look- 
out. 

The navigation of the schooner remains to be considered. All con- 
cede that from the beginning to the end she maintained her course and 
speed. Her captain was her only lookout, but, as will be seen from 
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our subsequent discussion of the main charge of fault made against 
her, that circuipstance in no way contributed to the collision. It is 
charged that she was navigating with an insufficient number of sails. 
She hoisted her foresails only at the outset because it was necessary 
to make her turn without forereaching in order to avoid other vessels 
anchored near her. This was an entirely proper proceeding, and we 
are not satisfied that, after she had laid her course, she was unduly 
slow in hoisting her mizzen sail. Certainly she maintained her course 
and speed without it, which was what the rule required. If she had 
had more sail on, she would have crossed ahead of the Main ; if less 
sail, she would not have reached the intersection until after the Main 
had passed, but we find nothing in the circumstances which would re- 
quire her to depart from the wholesome rule as to course and speed 
to port her helm and try to pass under the stern of the Main. The 
principal charge of fault is that she initiated the train of causes which 
brought about the collision by undertaking to cross the channel at an 
improper time, viz., when there were three steamers coming down and 
one going up. 

The Main Ship Channel is not a wide one, and the large deep 
draught ocean stesuners who have to navigate in it on their way in 
and out of this port take up a consideraWe part of its width when 
passing each other at a safe distance. When there are several of 
them in the channel at the same time under certain conditions of wind 
and tide, there is great difficulty in successfully executing manoeuvres 
necessary to avoid collision with some vessel crossing the channel and 
consequent risk of collision with some other vessel already there. In 
reaching the conclusion hereinafter set forth, we are not to be under- 
stood as holding that the rule directing a sailing vessel encountering 
steamers to keep her course will always excuse her for driving across 
such channel when it is already so crowded with unwiddy vessels 
that her presence would seriously embarrass navigation therein. Cases 
may be conceived where we should have to condemn a sailing vessel 
for thus unnecessarily embarrassing the navigation of other vessels. 
But we do not think the situation presented here was so embarrassing 
as appellant's counsel contends. Of the three steamers outward 
bound La Savoie passed before the schooner got under way. The 
evidence from all sides abundantly corroborates the statement of the 
master of the schooner to that effect. Although as usual there is con- 
flict in the estimates of distances, it seems quite clear that the Fried- 
rich der Grosse and the Amerika were at least a mile apart. The 
evidence from the Friedrich shows that it was plain to all on board 
of her that she would pass before the Neville could reach the channel. 
We have then merely the case of a sailing vessel crossing the channel 
between two steamers a mile apart when a third steamer is coming up 
on* the eastern side of the channel, this on a bright clear day when the 
movements of all vessels could be seen while they were yet a great way 
off.' Her continuance on her course made it necessary for these two 
steamers to manceuvre so as not to collide with her, but they were 
warned of her movements (or could have been warned if they had 
watched) sufficiently long in advance to enable them so to manoeuvre 
without substantial embarrassment to their navigation. The Amerika 
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saw her over a mile away and avoided collision by porting a little and 
stopping her engines, but that was because at first the pilot thought 
he could pass ahead of her, and so did not manoeuvre to let her pass 
ahead of him till he had got quite close. He could equally well have 
avoided her by reducing his speed sooner. The Main should have 
seen her at a sufficient distance to have avoided collision by a mere 
reduction of speed which would not have embarrassed her navigation. 
We cannot therefore find the Neville in fault for initiating a manoeu- 
vre which interfered improperly with the navigation of other vessels 
in the channel, and, since she kept her own course and speed, we con- 
cur with the District Judge in the conclusion that the Main was solely 
in fault. 

The decree is affirmed, with interest and costs 



ALEXANDER v. REDMOND et aL 

(Circuit Court of Appeals, Second Circuit June 30, 1910. Memorandum on 
Mandate. July 26, 1910.) 

• No. 202. 

1. Appeal awd Ebbob (§§ 1000, 1009*) — Eijurrr— DisPOsmoN op Cause. 

On an equity appeal, the facts as well as the law are open for cooBid* 
eration, regardless of whether there has been a Jury trial, and the Issues 
must be disposed of on the record. 

[E)d. Note. — For other cases, see Appeal and Error, Cent Dig. H 8925-* 
8927, 3970-3979; Dec. Dig. §§ 1000, lOOO.*] 

2. Appeal and Ebbob (§ 1175*) — Resebvation of Motion to Reopen Case. 

A reservation of a motion to reopen a case does not extend to the cir- 
cuit court of appeals. Appeal In equity brings the cause up for final 
disposition. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec. Dig. S 1175.*] 

8. Bankbuptct (8 303*) — Pbefebences— Agency— Evidence— Stjpfioienct. 

Evidence in a suit to set aside an assignment of accounts as a prefer- 
ence in bankruptcy held to show that the assignee was agent of defend- 
ants. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. t 303.*] 

4. Bankbuptcy (8 303*)— PBEFErENCEs— Insolvency— Evidence— Sufficiency. 
Evidence held to show that a concern was insolvent when it assigned 
accounts to a preferred creditor. 
[Ed. Note. — For other cases, see Bankruptcy, pec. Dig. | 303.*] 

6. Bankbuptcy (8 IGG*) — **Peefebence*'— Intent. 

Under Bankr. Act July 1, 1898, c. 541, 8 00, 30 Stat 562 (U. S. Comp. 
St 1901, p. 3445), providing that a transfer by an Insolvent person within 
four months preceding bankruptcy shall be deemed to be a preference if 
It enables a creditor to obtain a greater percentage than others of his 
class, intent of insolvent to give a preference is immaterial ; it being suf« 
flclent under the express terms of the section that the transferee have 
reasonable cause to believe that a preference was intended. 
[Ed. Note.— For other cases, see Bankruptcy, Dec Dig. | 166.* 
¥oT other definitions, see Words and Phrases, vol. 6, pp. 5498, 6499; 
vol. 8, p. 7759.] 

*For other cases see same topic A 8 numbbb In Dec. ft Am. Digs. 1907 to date, it Rep'r Indexes 
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6. Bankbtjptct (I 303*) — ^Pbkfebences. 

Evidence held to show that the agent of a creditor In receiving an as- 
signment of accounts had reasonable cause to believe that the debtor was 
Insolvent, and that the transfer constituted a preference. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. S 803w*] 

7. Bankbuptcy (S 166*) — Pbefebences— Agbwct. 

A creditor's agent*s reasonable cause to believe that a transfer by the 
debtor is Intended as a preference is imputable to the creditor. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit by Peter Alexander, trustee in bankruptcy, against Henry S. 
Redmond and others. From a decree for defendants, plaintiff appeals. 
Reversed and remanded, with instructions. 

The trustee In bankruptcy of Borm & Co., a corporation, brought a bill 
in equity against defendants, composing the firm of Redmond & Co., to set 
aside an assignment made to them by Borm & CSo, on S^tember 1, 1906, 
within four months of the filing of the petition in bankruptcy, on the ground 
that the result of said assignment was to enable the defendants to obtain a 
greater percentage of their debt than any other creditors of the same class, 
and that defendants on receiving said assignment had reasonable cause to 
believe that by said assignment said Borm & Go. intended to give a prefer- 
ence. A jury was impaneled to try the issues, but, when plaintiff rested, 
defendants after stating that they rested subject to request for permissloji 
to reopen the case, moved for the direction of a verdict in their favor, which 
motion was granted. 

McLaughlin, Russell, Coe & Sprague (F. C. McLaughlin and 
Guernsey Price, of counsel), for appellant 
Paul C. Schnitzler, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
being an appeal in equity, the facts as well as the law are open for 
our consideration, as they would be even if the jury had rendered a 
verdict without direction, and the issues must be disposed of upon the 
record brought here from the circuit court. No reservation of a mo- 
tion to reopen the case extends to this court. The circumstance that 
a jury was impaneled is immaterial. Appeal in equity brings the cause 
here for final disposition. The sixtieth section of the bankruptcy act 
provides : 

"A person shall he deemed to have given a preference if, being insolvent, 
he has, within four months before the filing of the petition, made a trans- 
fer of any of his .property, and the effect of the transfer will be to enable 
any one of his creditors to obtain a greater ];)ercentage of his debt than any 
other of snch creditors of the same class. If a Imnkrupt shall have given 
a preference and the person receiving It or to be benefited thereby, or his 
agent acting therein, shall have cause to believe that it was Intended to 
give a preference, it shall be voidable by the trustee,*' etc. Act July 1, 1898, 
c 541, 30 Stat 562 (U. S. Oomp. St. 1901, p. 8445). 

Redmond & Co., bankers in New York, had for a period of two 
years discounted the bankrupt's paper. On August 12, 1908, they 
bought from it a draft on London for £500, which was not accepted 

*For other casei see same topic ft fi ntjmbbb In Dec. lb Am. Digi. 1907 to date, lb Rep'r Indexes 
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when presented to the drawee. Upon demanding repayment of the 
$2,431.80 paid Borrn & Co. for such draft, its representative on Au- 
gust 29th stated that it was in no condition to pay the money then. A 
conference was arranged for September 1st, and as a result of that 
conference a written assignment was that day made by Borrn & Co. 
to H. Thomas, the representattive of Redmond & Co., of certain enu- 
merated accounts standing on the books of the former against cus- 
tomers to whom it had sold and delivered goods. These accounts ag- 
gregated $2,615.22, of which $2,169.81 has been collected and received 
by defendants. 

The district judge "dismissed the complaint on the merits," and 
judgment to that effect was entered; in substance, though not in form, 
a decree dismissing the bill. 

The several propositions relied upon by defendants in support of 
this appeal may be separately considered. 

It is first contended that the accounts were assigned not to defend- 
ants, but to Thomas, and that the bill could not be maintained because 
Thomas is riot a party defendant. The testimony showed that prior to 
September 1, 1908, the bankrupt owed Thomas nothing, had had no 
dealings with him, and did not know of his existence ; that the negoti- 
ations of that day were had in the bankrupt's office with Schnitzler, 
counsel for Redmond & Co., who were creditors to the amount of 
about $2,600 and insisting upon payment or security; that the ar- 
rangement agreed to as a result of such negotiations was that Borrn & 
Co. should "give an assignment of accounts to secure this claim"; 
that, -when agreement was reached, Schnitzler stepped to the telephone 
and called up Redmond & Co., whereupon shortly afterwards Mr. 
Thomen, one of the partners of that firm, arrived with Mr. Thomas, 
who was introduced to those present, one of the witnesses stating that 
it is his impression they were informed that he was Redmond & Co.'s 
cashier or was in the cashier's department. This testimony fairly war- 
rants the inference that Thomas acted in the transaction merely as the 
agent for Redmond & Co. It was sufficient prima facie to put de- 
fendants to their proof, and, since there is nothing in the record to con- 
trovert or qualify it in any way, we conclude that Thomas was a mere 
cover for the firm. 

It is next contended that Borrn & Co. was not insolvent on the day 
the assignment was executed. It is not necessary to review the testi- 
mony at length. The books of the concern were in evidence. Tliey 
were examined by a competent accountant, who testified to what their 
entries disclosed. There was a book surplus on that date of about 
$25,000, made out by figuring machinery and fixtures at $18,000 and 
accounts receivable at over $100,000 out of a total of $170,000 assets. 
The president admitted on the stand that $50,000 to $55,000 of these 
accounts receivable had been dead accounts for a year — notfiing paid 
on them. A year after bankruptcy the trustee had succeeded in col- 
lecting less than $3,000 of accounts receivable in addition to the $2,100 
collected by defendants on accounts assigned to them. The account- 
ant could find nothing recorded in the books sufficient to account for 
any sudden change of condition intermediate August 1st and Novem- 
ber 13th when petition in bankruptcy was filed. We are entirely sat- 
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isfied that the condition of Borm & Co. on September 1, 1908, was 
exactly what its counsel told Schnitzler it was at the interview on that 
day — "hopelessly insolvent." 

It is next contended that complainant has not proved an intent to 
give a preference. This was the ground on which the district judge 
decided the cause holding that, although "all the parties suspected that 
it was an illegal preference, the baiJcrupt corporation was in hopes 
that, by the help of its other creditors, it might weather the storm, 
and, expecting this, did not intend to give Redmond & Co. more than 
the other creditors." We do not think the "intent" of Borm & Co. 
is material because the statute expressly provides that a transfer by 
an insolvent person within the four-months period shall be deemed to 
be a preference, if its effect will be to enable any creditor to obtain a 
greater percentage than others of his class. The result of the transfer 
and not the mental attitude of the transferror is made the test. The 
last part of section 60, quoted supra, provides that in order to set aside 
a preference by suit against the transferee it must be shown that he 
"had reasonable cause to believe that it was intended thereby to give 
a preference." But it is surely enough to show that he had reasonable 
cause to believe that there was such intent, without inquiring into the 
actual mental attitude of the personr from whom he receives the prop- 
erty transferred. If he has reasonable cause to believe that that per- 
son is insolvent and has also reasonable cause to believe that the effect 
of the transfer will be to enable the transferee to obtain a greater per- 
centage of his debt than any other creditor of the same class, the re- 
quirements of the concluding part of section 60 are fully met. 

At the interviews held on September 1st which resulted in the ex- 
ecution of the written transfer of book accounts there were present 
Frank Borrn, president of the company ; Carlos Borm, its secretary ; 
Harris, counsel for a creditor; Ahrens, a creditor; Bond, counsel for 
Borm & Co. Harris testified: ^That, Frank Borrn having stated to 
Schnitzler that the business of the firm was in the hands of certain of 
his creditors, witness interposed, and said that "that was hardly a 
correct statement of Mr. Borrn." That he represented a large cred- 
itor at Rochester, and that he was then in New York, not in con- 
nection with the claim he represented, but in connection with a pro- 
posed deal by virtue of which C. H. Tenney & Co. was to take over the 
hat business of Borrn & Co. That he showed Schnitzler a preliminary 
agreement relative to that matter, which he had been discussing with 
Tenney & Co. That he (witness) had ascertained the concern (Borrn 
& Co.) was bankrupt, and that the only salvation that he saw for the 
creditors was the opportunity to make a deal with Tenney & Co., and 
for that reason he wanted Redmond & Co. to be indulgent about their 
claim. That in reply Schnitzler insisted on payment, saying that, if 
he could not do anything else, he would throw the firm into bank- 
mptcy. That some one suggested, he is not sure who it was, that 
there be a transfer of accounts. That he said he "didn't think that 
would be any good," and Bond said the same thing. That Ahrens 
said to Schnitzler that he did not see why his client should get a pref- 
erence over himself, to which Schnitzler replied that he thought they 
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were entitled to a little preference over the rest of them, because it 
had not been owing so long, and they (R. & Co.) had taken it under a 
misapprehension. That, after further discussion, Schnitzler said : "I 
will take this assignment and take my chances on it, if you people will 
permit it to be given." That in about an hour the papers were pre- 
pared, whereupon, referring to them, Bond said: "Well, if you want 
this, all right, but I don't think that it is worth the paper it is written 
on." That witness said: "I don't think it is worth that if this thing 
goes into bankruptcy." That Schnitzler replied : "Well, go ahead and 
fix it up, and I will take my chances." That thereupon Schnitzler 
called up Redmond & Co. and Thomen and Thomas came in, the lat- 
ter bringing $2,500 in cash which he turned over to Borrn as soon as 
the assignment was executed, and which thereafter Borrn handed to 
Thomen. Frank Borrn testified to the same effect, saying that he was 
the one that suggested the transfer. Bond gave similar testimony, 
adding that he personally stated to Schnitzler that Borrn & Co. were 
hopelessly insolvent, also .that, when Schnitzler called up Redmond & 
Co., he,heard him ask for Thomen to come at once and bring $2,500 in 
bills. Ahrens and Carlos Borrn corroborated Harris* account of what 
took place. There is no contradiction of any part of it. Whatever 
may have been the hopes and expectations of the officers of Borrn & 
Co. as to their being able with outside help to weather the storm, we 
are satisfied that when the transfer was made the agent of Redmond 
& Co. had reasonable cause to believe that Borrn & Co. was insolvent, 
and that the eflfect of the transfer would be to enable them to obtain 
a greater percentage of their debt than other creditors of the same 
class in the event of the insolvent not being able to secure further, 
capital to enable it to go on and pay all its debts in full. We think 
such "belief," with which on the proof Redmond & Co. are chargeable, 
must be held to be a "belief" that it was "intended thereby to give a 
preference." 

The decree is reversed, with costs, and cause remanded, with in- 
structions to decree in conformity with this opinion. 

Memorandum on Mandate. 

PER CURIAM. The defendants-appellees ask that the order for 
mandate provide that the cause be remanded for a new trial, instead of 
instructing the district court to decree in conformity with the opinion 
of this court, which is the usual form. 

The question presented in this application has been considered and 
disposed of in the opinion already filed. The cause did not come here 
upon a writ of error to review judgment following a trial at law; the 
proceeding was in equity and the appellate court in an equity cause 
disposes of the whole cause on the record presented to it, without 
sending it back for a second trial. The practice of trying equity suits 
in the court of first instance according to the forms of actions at law 
apparently invites confusion and mistakes, but that is no reason why 
the well-settled practice in equity appeals should be changed. 
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VOGEMAN et al. ▼. RAEBURN et al 

(Circuit Court of Appeals, Second Circuit July 1, 1910.) 

No. 268. 

Admibai^tt (§ 66*)— iJBEr/— Amendment— Conformity to Proof. 

Wbere, on a libel for breach of a charter party, respondents admit- 
ted liability, and there' was uncontradicted proof of substantial dam- 
ages, libelants having pleaded a mistaken measure of damages, the 
court properly exercised its discretion in i)ermitting an amendment 
of the libel to conform to the proof by inserting a demand for dam- 
ages occasioned by the loss of profits in respect of the transportation 
of such cargo as would have been carried on the vessel. 

[Ed. Note.--For other cases, see Admiralty, Cent Dig. t 533; Vec. 
Dig. t 66.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Heinrich Vogeman and others against John Raeburn and 
another for breach of a charter party. The Commissioner awarded 
damages, fixed at $2,061.37, and defendants appeal. Affirmed. 

J. Parker Kirlin and Charles R. Hickox, for appellants. 
Wallace, Butler & Brown (James K. Symmers, of counsel), for 
appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judlge. In October, 1900, the libelants chartered 
the respondents' steamship Miramar for a voyage from New York to 
Europe and return. The ship was not tendered, as provided in the 
charter and, there being no question as to its breach, the case was sent 
to a commissioner to compute the amount of libelants' damages. After 
carefully considering the testimony he found : 

That but for the respondents' breach of charter, the " 
libelants would have made in freight of the steam- 
ship Miramar the sum of $19,867 05 

To earn the same libelants must have paid for charter 

hire 11.736 90 

For port charges 3,770 53 

For coal 2,288 25 17,795 68 

Leaving as libelants* net freight $2,061 37 

This is a fair and conservative estimate and as favorable to the 
respondents, as is justified by the evidence. It would appear from the 
record that respondents offered no proof and did nothing to assist 
the libelants although many of the essential facts were in their ex- 
clusive control. 

For instance, they refused to produce the log book and much 
time was taken in proving facts regarding the speed of the Miramar, 
and other facts, which the log book should have shown at a glance. 

It is fair to assume that if the amount of the award could have 

*For other cases see same topic A 5 NTmsEB in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
180 F.— 7 
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been reduced by the facts recorded in the lo^ book it would have 
been produced. 

The testimony taken before the commissioner was not objected 
to by the respondents upon the ground that it tendedl to support a 
measure of damages not alleged in the libel. Both parties filed 
exceptions to the report and the libelants moved for an amendment 
conforming the pleadings to the proofs by inserting a demand for 
damages occasioned by the loss of profits in respect of the transporta- 
tion of such cargo as would have been carried by the Miramar. 

The motion was granted and this action of the court is assigned 
as error ; it is, indeed, the principal point argued. 

We have, then, an admitted liability of the respondents to respond 
in damages, uncontradicted proof showing substantial damages and 
an order of the district judge permitting an. amendment conforming 
the libel to the proofs. This action of the judge was entirely within 
his discretion and was, we think, a wise exercise of that discretion. 
Unquestionably the libelants were damaged by the failure of the 
respondents to keep their agreement to deliver the ship. Without 
objection, on the ground that the libel was defective, the libelants 
proved their damages and it would seem almost a miscarriage of 
justice to deprive them of the amount thus lost because the pleader 
based his claim for diamages upon a mistaken theory. The respondents 
were in no way misled, the course of the trial would have been the 
same if the libel, as amended, had been originally filed. 

The allowance of the amendment was not an abuse of discretion. 
Davis V. Adams, 102 Fed. 620, 42 C. C. A. 493 ; The Wildenfels, 161 
Fed. 864, 89 C. C. A. 58; Southern Express Co. v. Flatten, 93 Fed. 
936, 36 C. C. A. 46. 

The decree is affirmed, with interest and costs. 

NOTE.— The following Is the opinion of Adams, District Judge, filed In the 
court below: 

ADAMS, District Judge. This was an action brought in May, 1901, by 
Heinrlch Vogemann et al. against William H. Raebum et al. to recover the 
damages said to have resulted from a breach of a charter party, dated Oc- 
tober 23, 1900, of the steamship Miramar, hired to the libellants, to commence 
service after arriving in New York, where she was due on the 27th of Octo- 
ber, 1900. The libellants further allege: 

"Fourth. — The libellants have performed all the terms and conditions of said 
agreement or charter party on their part to be performed, but the respond- 
ents have refused to permit the steamship Miramar to continue the voyage 
aforesaid toward New York or to begin the performance of the charter party 
aforesaid and said steamer has not been tendered to these libellants for use 
thereunder nor has said charter party been In any respect performed by the 
respondents, although performance thereof has been duly demanded. 

Fifth. — By reason of the premises the libellants have been compelled to ob- 
tain and have obtained but at a necessarily Increased cost, certain other ton- 
nage for the transportation of the cargo by them engaged for the voyage in- 
tended to be made by the steamship Miramar aforesaid. But they have been 
unable to obtain sufficient vessels therefor although due diligence has at all 
times been used, and have lost the profits in respect of the transportation of 
such cargo, all to the loss and damage of these libellants in the sum of $2,000.*' 

The answer admitted that the steamer was chartered as alleged and as fol- 
lows: 

"Fourth. — They deny the matters alleged in the fourth article of the lib^, 
except that they admit that the said Steamship Miramar did not proesed to 
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the port of New York, and that the said steamship has not been tendered to 
H. Vogemann, for use under the charter party of October 23, 1900. 

They further allege that said Steamship Mlramar did not proceed to the 
port of New York, and was not tendered to H. Vogemann, such tender having 
been waived as hereinafter set forth. * • • 

Further answering, and as a separate defense herein, the respondents allege 
that the said charter of October 23, 1900, was signed 'by authority of owners 
and for myself as charterer. (Signed) H. Vogemann,' and contained the 
clause, 'charterers to have the option of cancelling if steamship not ready 31st 
October.' Said steamship Mlramar when chartered, was at, or due at Tybee, 
near Savannah, Georgia, and was duly ordered to proceed to New York, to 
enter upon the charter to the llbellants. On October 24th, said vessel duly 
sailed from Tybee for New York. On her voyage, and without fault on the 
part of the said steamship, or of these respondents, the said vessel became dis- 
abled and was towed Into the port of Savannah, for repairs. Subsequent 
thereto, and before October 31, 1900, the said H. Vogemann was informed and 
knew ttiat the said vessel could not reach New York, on or before October 31, 
1900. Upon the receipt of such information, he entered Into negotiations 
with the respondents, for a recharter of the said ^Steamship Mlramar, upon 
other and different terms than those contained in the said charter party of 
October 23, 1900, by which the obligation of tendering said vessel at the port 
of New York, under the terms of said charter party of October 23, 1900, as 
respondents are advised, was waived by the charterer, ^he respondents, nev- 
ertheless, offered to cause the said steamship to proceed after her repairs 
were completed, to the port of New York, and enter upon a performance of 
said charter party of October 23, 1900. but the charterer neglected and refused 
to reply specifically to such offer, and wilfully conducted himself with the in- 
tention of misleading, and actually did mislead the respondents. 

On information and belief the respondents allege that no damage has ac- 
crued to the llbellants in the premises, and they further allege that If any 
damage has accrued, it was caused solely by the action and conduct of the 
said H. Vogemann, and not by any fault on the part of the respondents." 

When the case was thus at issue it came on for trial February 7, 1902, and 
after the introduction of 8 exhibits for the llbellants but no testimony and the 
respondents having failed to introduce any evidence. It was referred by Inter- 
locutory decree to a commissioner March 3, 1902, which, inter alia, provided: 

"Ordered, adjudged and decreed that the llbellants have and recover from 
the respondents the amount of the damages, if any, by them sustained, by 
reason of the matters and things alleged in the libel herein, with interest." 

Nothing was done in the matter until March 6, 1906, when the llbellants 
moved for a commission to Glasgow. The order was entered but no commis- 
sion was issued, because the llbellants did not take the further proper steps 
to obtain one. On the 21st of June, 1906, certain depositions were taken on 
behalf of the llbellants in Philadelphia which were filed here July 6, 1906. 
The deponents were George M. Mason, John D. Spence and Robert C. Mc- 
Murchy. Mason testified In brief that he was not the master of the Mlramar 
at the time of the matters in controversy here. He gave testimony, however, 
with reference to voyages since January, 1905. Spence testified that he was 
not on the vessel in 1900 but joined her as chief engineer on the 10th of Sep- 
tember, 1904. He produced logs covering from the 11th of June, 1905 and 
gave some testimony respecting different kinds of coal and their steaming 
qualities. Mr. McMurchy testified that he joined the Mlramar In 1900 as 
chief officer and was on her when she put Into Savannah on her way to New 
York to enter upon the charter in this case and went from there to Glasgow, 
Scotland. He also gave some testimony with respect to the vessel's speed. 
These depositions were duly returned. 

Upon them and the testimony of several witnesses for the llbellants, ex- 
amined before the Commissioner, no evidence having been offered on behalf 
of the respondents, the Commissioner reported that the llbellants were entl- 
tied to recover $2,844.72. 

Upon the filing of the report, the llbellants moved to amend their libel so 
that Instead of alleging (Par. 4 of libel, supta) loss through having been com- 
pelled to obtain other tonnage and being unable to obtain sufficient vessels to 
replace the Mlramar, they seek to allege as follows: 
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"Fifth: By reason of the premises the libetlants have lost the profits in re- 
spect of the transportation of such cargo as would have been carried on the 
*Miramar/ all to the loss and damage of these libellants in the sum of Thirty- 
Ave hundred dollars (3,500)." 

The motion to amend has been strenuously opposed by the respondents* 
principally upon the ground of inconsistent sworn statements, which it is con- 
tended constitute a variance. It is, moreover, suggested by them that if the 
variance is not fatal, it proves the lack of knowledge on the part of the libel- 
lants as to whether or not they actually lost any opportunity to carry cargo 
by mean« of their inability to load the Miramar and creates an uncertainty as 
to the facts which should prevent the recovery of anything more than nominal 
damages. 

The libellants certainly were rather lax in their method. of proceeding and 
It inclines me to support the respondents' claim for the enforcement of strict 
rules with respect to an amendment but in looking through the case, they 
seem to have substantiated a claim for actual damages which It would seem- 
ingly be unjust to deprive them of on technical grounds. I therefore allow the 
amendment. 

The exceptions do not present any features which require discussion. The 
Commissioner has apparently reached a just result and all of the exceptions 
will be overruled, excepting that the item of interest, $783.85, allowed by the 
Commissioner, will be stricken out There could have been no recovery until 
the granting of the amendment and as that was only reached by this decisiOD, 
it seems proper that interest should be excluded. 



THE HARIiEM RIVER NO. Z 

(Circuit Court of Appeals, Second Circuit June 14, 1910.) 

No. 240. 

Towage (J 11*) — Injttbt to Tow by Striking Bbidgb Pieb— LiABiLrrr 09 
Tug. 

A tug with a loaded coal barge on each side was passing up Harlem 
river, and when about to pass through the east draw of the Willis Avenue 
Bridge a large tug with a car float at her side appeared across the chan- 
nel in front, entirely obstructing the passage, and in endeavoring to 
back out, there being an ebb tide running up the river and strongly 
against the eastern bank, the barge on the port side of the tug struck 
against an obstruction four feet below the high-water line on the piling 
around the central pier of the bridge and was injured. The east draw 
was 120 feet wide, and the tug and tows were 61 feet The west draw 
was obstructed by vessels which prevented a view up the river. Held, that 
the tng was not negligent and could not be held responsible for the com- 
bination of circumstances which placed her in a position frcro which she 
could not extricate herself without great danger of striking one side or 
the other even by the most careful navigation, nor was it a fault that her 
master did not know of the submerged obstruction which caused the 
injury. 

[Ed. Note.— For other cases, see Towage, Cent Dig. S| 11-23 ; Dec. Dig. 
( ll.»3 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Warren A. Leonard against the steam tug 
Harlem River No. 2; James H. McConnell, claimant. Decree for 
respondent, and libelant appeals. Affirmed. 

On appeal from a decree dismissing a libel filed' by the owner of the scow- 
barge Isabella against the steam tug Harlem River No. 2, charging the tug 

•For other cases lee same topic A S mttmbss in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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with negligent towage In bringing the barge into collision with the central 
abutment of the Willis Avenue Bridge, which crosses the Harlem river. 

On the morning of September 18, 1907, the Isabella laden with coal was 
taken in tow by the steam tug Harlem River No. 2 at 96th street, East river, 
destined for 136th street, Harlem river. The Isabella was on the port side 
of the tug and another coal barge, the Eureka, was upon her starboard side. 
The tide was ebb, running from two to three knots an hour and, at the Willis 
Avenue Bridge, set strongly across towards the Bronx side of the river and 
against the right-hand abutment, which was of stone. The left-hand draw 
of the bridge was, at the time in question, filled with car floats with cars 
thereon, making it impossible to see through tlie draw and up the river be- 
yond. When the No. 2 was about 250 feet from the bridge her pilot observed 
Transfer No. 7 with a large car float crossing from the Manhattan to the Bronx 
side of the river, directly across the passageway which he was to take. See- 
ing that it was impossible to pass, he reversed and, in order to avoid striking 
the stone abutment on the Bronx side, brought the port quarter of the Isa- 
bella against the central pier, causing the injury complained of. 

Carpenter & Park, for appellant. ^ . . , 

James J. Macklin and De Lagnel Berier, for appellee. " * ' 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). 'Ylie com- 
bination of circumstances which brought about the collision with the 
central abutment of the bridge was one for which the tug cannot be 
held responsible. The tide was ebb, setting upstream towards the 
Hudson river and against the Bronx abutment of the bridge. The tug 
was proceeding up the river with a tow on each side, the Isabella on 
the port side and another coal barge, the Eureka, on the starboard side. 
The Isabella was towed stern first at the request of her master, the 
entire width of the flotilla being about 61 feet. The width of the draw 
on the Bronx side was 120 feet, leaving a space of about 30 feet on 
either side, assuming that the tug navigated directly in the center of 
the draw. The Manhattan side of the draw was choked with car 
floats, making it impossible to see up. the river on that side for some 
distance. As the No. 2 approached, the large tug No. 7, with a rail- 
road float loaded with cars on her starboard side, projected herself 
without warning directly across the draw. The No. 2 was confronted 
with a sudden peril for which she was in no way responsible. She 
could not proceed on her course without collision with the float. As 
the tide was setting across the draw, it was a difficult manoeuvre to 
back without coming in contact either with the piling surrounding the 
central abutment or with the Bronx abutment, which was of stone. 
She did collide with the piling around the central abutment. No fault 
can be predicated of her action in this regard. It would have been 
remarkable if she had been able to stop and back her unwieldy tow 
against a cross tide without striking one or the other of these abut- 
ments. It is said that she should have signalled her intention to go 
through the draw, but we are referred to no rule requiring her to 
do so. She was navigating on the right-hand side of the river, in- 
tending to pass through the right-hand draw. There were no boats 
coming down the river and apparently her course was clear. Un- 
doubtedly there was grave fault somewhere — ^first, in permitting the 
car floats to tie up in the western draw, not only obstructing the chan- 
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liel but the view of navigators going up and down the river; second, 
in permitting the piling around the central pier to become out of order, 
and third, in permitting the unwieldy car float to close ujx the easterly 
draw without warning of her intention so to do. For these faults, 
however, the No. 2 is in no way responsible. It is said that she should 
have had a lookout, but we fail to see how a lookout would in any way 
have averted the disaster. He could have seen nothing which the 
pilot of the tug failed to observe. It is true that one of the witnesses, 
the master of the steam tug Mattie, which was following the No. 2, 
says that he saw the railroad float crossing the eastern draw when he 
was at 122d street, which is four blocks from the bridge, but later on 
in his testimony he makes it clear that it was not his intention to con- 
vey this impression. He says that when he saw No. 7 she was enter- 
ing her slip on the Bronx side of the river and entirely clear of No. 2 
and her tow and that he did not see the car float when it was obstruct- 
••: .'ing the.jas^agd Indeed, from the testimony and the diagrams fur- 
*: '•••hishei; ^^^•'diiflnfe it would be well nigh impossible to see the car float 

, . . ^. ^tbe.pcdnt,fii:st«i!\dicated by the witness. 

\l ?•*; ^•:'^W^}vwk9*H^,tt) what are practically the only questions in dispute, 
namely: Was the Isabella injured by contact with the central pier, and 
if so, was the injury occasioned by conditions the 'existence of which 
the master of the tug knew or ought to have known ? Assuming that 
the first question should be answered in the affirmative, we proceed to 
an examination of the second. The master testified that he did not 
know the condition of the spiling around the central pier below the 
high-water line. The testimony indicates that the obstacle which 
caused the injury to the Isabella was over four feet below the high- 
water line. A witness who made photographs at low water, after 
the accident, testifies to the dilapidated condition of the centrsd pier, 
but we think it would be establishing too stringent a rule to hold tugs 
liable because their masters are not acquainted with the condition of 
the abutments of all the drawbridges along the river which are only 
visible at low water. In view of all the circumstances we cannot say, 
having in mind the other perils which confronted him, that the master 
of the No. 2 was at fault by reason of the contact with the central' pier. 
The tug was neither a common carrier nor an insurer. The highest 
possible degree of skill and care was not required of her. A pilot 
navigating a narrow, crowded tidal stream crossed by many bridges is 
sufficiently occupied in avoiding visible perils and should not be 
charged with fault because, for instance, he is unaware of submerged 
projecting bolt heads in the piling of an abutment which, except in 
case of an unforeseen emergency, couJd not cause injury to his tow. 
The decree is affirmed, with costs. 
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» OATCHINGS ▼. OHATHAM NAT. BANK. 
(Circuit Court of Appeals, Second Circuit July 28, 1910.) 
No, 812. 

Bankbtjptot (I 167*) — ^Pbetkbcnces. 

Where a partner borrowed money of a bank, the notes being signed by 
him and Indorsed by him in the firm's name, payment of the notes to 
the bank by the firm within four months of the partner's bankruptcy did 
not constitute a preference to the bank; it not having received any of 
the bankrupt's property. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. t 282; Dec. 
Dig. I ie7.*l 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Waddill Catchings, trustee in bankruptcy of Max Scheuer, 
against the Chatham National Bank. There was a directed verdict for 
defendant, and plaintiflE brings error. Affirmed. 

This cause comes here upon a writ of error to review a judgment of the 
District Court, Southern District of New York, in favor of defendant in error 
who was defendant below. The action was brought to recover $16,000, which 
it was averred defendant had received from the bankrupt within the four 
months' period, defendant knowing at the time of the transfer that it was 
Intended thereby to give a preference to Raid defendant At the close of the 
testimony a verdict In favor of the defendant was directed by the court 

Theodore Price (Henry S. Dottenheim, of counsel), for plaintifiE 
in error. 
Steele & Otis (F. H. Edwards, of counsel), for defendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
facts are somewhat complicated, but, when they are fully stated, it 
will appear that the question presented is a simple one and has already 
been decided by this court. 

Max Scheuer was petitioned in bankruptcy on January 9, 1906, hav- 
ing been insolvent for several months previously. From 1880 to 1892, 
he was a member of the firm of S. Scheuer & Sons, composed of his 
father and two of his brothers, Ralph and Isaac. In 1892 the father 
died and the three sons continued the business under the firm name. 
Max was the business man of the firm from a financial standpoint, who 
arranged for loanjs and dealt with the banks. In 1892, before his 
father's death, he negotiated a loan from the bank on his own note for 
$750, indorsing it in the name of the firm because the bank officers 
told him they required two names on all discounted paper. The firm 
and Max had separate accounts, and he deposited the proceeds in his 
own account. The loan was from time to time renewed, and was 
gradually increased until in 1903 the loans aggregated $16,000, at 
which sum they continued. The proceeds were deposited in Max's 
account, and as notes became due he paid them with his personal 
checks. Part of the money loaned, Max informed the bank, was for 

•For otlMT casM ••• Mun« topic A fi kumbbb in Dec. ft Am. Digi. 1907 to date, ft Rep'r Indexes 
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his personal use and part for assessments on real estate owned jointly 
by himself and his father and later by him and his father's heirs. In 
December, 1905, the loan was represented by four notes of $4,000, 
each falling due January 8th, February 19th, March 12th, and April 
11th, respectively, all signed by Max, and all indorsed by S. Scheuer 
& Sons. Besides this loan to Max the bank was creditor of S. Scheuer 
& Sons to the amount of $60,000. The evidence seems to indicate that 
part of that at least was on the notes of the firm, indorsed by one or 
other of the partners, but it may be that some part was represented by 
paper of customers of the firm which they had discounted. It is not 
material how it accrued. The amount of indebtedness is conceded. 

Toward the end of December, 1905, Ralph informed the president 
of the bank that Max had been guilty of irregularities, that he had 
been stealing from the firm on a large scale and it was necessary to 
break with him, that they no longer wanted! to continue in business 
with him. He also told the president that the real estate his father 
held had been sold. He asked that the direct indebtedness of the firm 
should be renewed, so that they could be continued in business. This 
the 'bank's officer agreed to do and to advance further loans, and wit- 
ness said that he would assume the indebtedness represented by Max's 
notes with the firm's indorsements. Subsequently as each note came 
due it was paid by the firm with its own check. 

On January 4, 1906, a written agreement was entered into between 
Max and Ralph whereby the former sold, assigned, and set over all 
his right, title, and interest in all the assets of the partnership and the 
latter agreed to pay therefor the sum of $16,000 by assuming the pay- 
ment of the four notes. 

In Mason v. National Herkimer Co. Bank, 172 Fed. 529, 97 C. C. 
A. 155, we had under consideration the question as to the effect of 
payment of a bankrupt's note by the indorser who upon such payment 
credits the amount against an indebtedness due by such indorser to 
the bankrupt. The proposition was contended for that the bank has 
thereby received a preference. We held that: 

"The one thing absolutely essential to a preference is that the bankrupt 
transfer some portion of his property to the creditor. If the creditor receive 
none of the bankrupt's property, there is no preference. And that is the pri- 
mary difficulty with the complainant's case. The defendant bank received no 
property or money of the Newport Company. The Sheard Company as indors- 
er of the note took it up and paid its own funds therefor." 

This ruling is controlling of the case at bar. A distinction is sought 
to be madle by suggesting that the firm was not liable on these notes ; 
but we are not satisfied that such is the case. The signature of the 
firm's name was by the partner who had charge of the financial busi- 
ness of the concern, the same partner who signed the firm's name as 
maker on the notes which one or other of the partners indorsed. 
The bank was not chargeable with knowledge of the dealings of the 
partners between themselves, or with what arrangements they might 
have made as to how money should be borrowed by discount of notes 
and how the proceeds of such notes should be. distributed. Apparently 
when the bank and Ralph made their arrangements the former could 
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Have obtained judgment against the firm if it had defaulted on the 
notes which bore its indorsement, and nothing in the record satisfies us 
that such appearance was deceitfuL 
Xht judgment is affirmed. 



In re OZABK C00PEBA6B & LUBfBER GO. 

(Clrcait Court of Appeals, Eighth Circuit May 8, 1910J 

No. 100. 

Bankbttftot (§ 184*) — Salb ow Pbopbbtt bt Bankbupt— Validitt— Sum- 

OIBNOT OV DeLIVKBT. 

Petitioner contracted In advance for the purchase of the luteber sawed 
at bankrupt's mUl at stated prices for the different grades. The contract 
provided that as sawed the lumber should be piled in a specified manner : 
that twice each month petitioner should have the new piles estimated 
and should then make a (tayment thereon of $10 per thousand, and have 
each pile numbered and branded with its initials "O. C. & U Co.,'* and 
that such acts should constitute a full delivery of the same. Held that, 
considering the nature of the property, such delivery was sufficient under 
Rev. St Mo. 1899, S 3410 (Ann. St 1906, p. 1940), providing that "every sale 
made by the vendor of goods and chattels in his possession or under his 
control^ unless the same be accompanied by delivery in a reasonable 
time, regard being had to the situation of the property, and be followed 
by an actual and continued change of possession of the things sold, shall 
be held to be fraudulent and void as against the creditors of the vendor 
or subsequent purchasers in good faith," and that petitioner acquired title 
and possession of the lumber so estimated, set aside and marked witliin 
four months prior to the bankruptcy as against the bankrupt's trustee. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. t 275; Dea 
nig. i 184.*] 

Petition for Review of Proceedings of the District Cour! of the 
United States for the District of Missouri, in Bankruptcy. 

In the matter of Joseph H. Huggins, bankrupt. On petition by the 
Ozark Cooperage & Lumber Company to review an order of the 
District Court. Reversed. 

George B. Webster, for petitioner. 
Frank Kelly, for respondent trustee. 

Before HOOK and ADAMS, Circuit Judges, and J. B. McPHER- 
SON, District Judge. 

HOOK, Circuit Judge. This petition to revise involves the owner- 
ship of 245,000 feet of hardwood lumber sawed at mills near Camp- 
bell, Mo., belonging to Joseph H. Huggins who was adjudged a bank- 
rupt. The petitioner, the Ozark Cooperage & Lumber Company, 
claims by purchase from the bankrupt before the commencement of 
the proceeding in bankruptcy. It is not questioned that the transac- 
tion was in good faith, that the petitioner paid a substantial part of 
the purchase price and that both parties intended the title to the 
lumbsr should pass. The narrow question is whether there was such 
a delivery as is required by a Missouri statute. It is a question of 

nrw otber oaaat see same topic A fi nukbex in Dec. * Am. Dlgt. 1907 to date, ft Rep'r Indesie 
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local law. Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. 
Ct. 720, 51 L. Ed. 1117; Knapp v. Milwaukee Trust Co. (March 7, 

1910), 216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. ; Bankruptcy 

Act, § 67e, 70a (Act July 1, 1898, c. 541, 30 Stat. 564-566 [U. S. 
Comp. St. 1901, pp. 3449, 3451]). 

The Missouri statute provides that "every sale made by the vendor 
of goods and chattels in his possession or under his control, unless 
the same be accompanied by delivery in a reasonable time, regard 
being had to the situation of the property, and be followed by an ac- 
tual and continued change of the possession of the things sold, shall 
be held to be fraudulent and voidi, as against the creditors of the 
vendor, or subsequent purchasers in good faith." Rev. St. Mo. 1899, 
§ 3410 (Ann. St. 1906, p. 1940). This statute has been construed to 
mean that the change of possession must be open, notorious, and un- 
equivocal, such as to apprise the community or those accustomed to 
dealing with the party that the property has changed hands, and to 
prevent him from deriving a false credit from the continuance of 
an apparent ownership. Claflin v. Rosenberg, 42 Mo. 439, 97 Am. 
Dec. 336; -Lesem v. Herriford, 44 Mo. 325; Stewart v. Bergstrom, 
79 Mo. 524; Rice, Stix & Co. v. Sally, 176 Mo. 107, 75 S. W. 398; 
Rice, Stix Dry Goods Co. v. Sally, 198 Mo. 682, 96 S. W. 1030; Thom- 
as V. Ramsey, 47 Mo. App. 84. In Stewart v. Bergstrom and Thomas 
V. Ramsey it was held that the mere marking of dots on railroad 
ties without otherwise indicating a change of dominion or possession 
was insufficient. In Rice, Stix Dry Ck)ods Co. v. Sally the putting up 
of a sign reading "Sarah H. Sally's Store" in connection with other 
acts was held to satisfy the law. 

In the case at bar it appears from the petition to revise, and there 
is nothing before us to contradict it, that a written contract between 
the petitioner and the bankrupt made more than a year before the 
adjudication provided that petitioner was to purchase the lumber 
sawed at the bankrupt's mills at designated prices for the various 
kinds and grades. When sawed, the lumber was to be piled or stacked 
at or near the mills, according to detailed specifications. Twice each 
month the petitioner was to cause the lumber so piled to be estimated, 
and each stack was then to be numbered and branded with petitioner's 
initials "O. C. & L. Co." and it was to make an advance payment 
thereon of $10 per thousand feet. The contract further provided 
that when the advance payment was made "the act of estimating, 
marking, and setting aside of the said piles of lumber, shall constitute 
a delivery of the same for all intents and purposes, to the said Ozark 
Cooperage & Lumber Company, further delivery being hereby ex- 
pressly waived." The course specified was pursued. After the 
lumber in controversy was sawed it was piled as directed in the 
contract, estimated by the petitioner, each stack was marked legibly 
in front with petitioner's initials, and the advance payment thereon 
was made, before the proceedings in bankruptcy were begun. We 
think this was a sufficient compliance with the statute. It contemplates 
that in determining whether there has been a sufficient change in 
possession regard should be had to the character and condition of the 
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property. Some kinds of personal property may be readily delivered 
from hand to hand, and interested persons may rightfully expect that 
method to be observed. In other cases, the character of the property 
and the circumstances of its situation precludle such a delivery; and 
other indicia of a change of ownership, such as signs, brands and 
marks are generally accepted as sufficient. Each case, however, as 
it arises, should be determined by its own peculiar facts and circiun- 
stances. The contract here contemplated that the newly made lum- 
ber should remain for a time at the mills, stacked in a particular way 
for curing and seasoning before shipment. That was perhaps neces- 
sary, at any rate it was entirely proper, and it cannot be said that 
whilst so situated it was not lawfully the subject of barter and sale. 
The marking of the initials of the n^me of the purchaser on each 
pile of lumber where they would most likely be seen was indicative 
of a status or title which could not have been ignored in good faith 
by anyone dealing with the prior owner. The statute was not intended 
to permit a creditor or subsequent purchaser to close his eyes to the 
obvious significance of things about him. If the signs following the 
other acts of the parties had read, "This lumber belongs to the O. C. 
& L. Co.," it is doubtful a serious contention would have been made, 
yet having regard to the situation and condition of the property, the 
customs of business men adapted thereto, and the letter of the statute 
and its intent, we think that what was done was the equivalent. 

The petition to revise is sustained, and the order Of the District 
Court is vacated, with direction to allow the claim of the petitioner 
to the property in controversy. 



NEW TORK ft N. J. TRANSP. CO. ▼. OORNBLIi STEAMBOAT Ca 

(Circuit Court of Appeals, Second Circuit June 14^ 1910.) 

No. 254. 

TowAGB (I 11*) — Sinking of Tow— Liabiutt of Tug. 

A tug held not liable for the sinking X)f a barge, which filled and sank 
where she had been left by the tug, after the breaking of the towing bitt, 
on the ground of negligence in so leaving her; the evidence tending to 
show that the sinking was due to water- whicb splashed into the hole left 
by the broken bltt, and could have been prevented by the exercise of 
proper care by her master. 

[Ed. Note. — ^For other cases, see Towage, Cent. Dig. §t 11-23 ; Dec. Dig. 
§ 11.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York^ 

Suit in admiralty by the New York & New Jersey Transportation 
Company against the Cornell Steamboat Company. Decree for re- 
spondent, and libelant appeals. Affirmed. 

*For other cases see same topic A S numbkb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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The following is the oral opinion of the District Court, by Chatfidd, 
District Judge : 

I am satisfied from the testimony that the question of possible landing at 
Third street had nothing to do with this matter. The tug Cleary, acting as 
helper to the tug Terry, which was doing the towing, having pr<fl[)erly taken 
one boat to the dock and come back for the other, was unable, in the ordi- 
nary course, to take the second boat to the same dock, and, seeing that the 
dock could not be made, went on to Newtown creek. The only thing that 
had anything to do with the sinking of the boat, which has been proven by 
the libelant, was the breaking of this bitt, which was undoubtedly caused whUe 
the boat was going ahead, but which was due to a sudden strain in moving 
the boat alongside of the other barge. The bitt apparently broke because it 
was deficient in strength, and that was something that could not be apparent 
to either the persons towing or to the owners of the barge upon a superficial 
examination. 

Nothing has been shown to indicate any cause for the sinking of the boat, 
except the splashing of the water into this hole that was made in the boat 
According to the evidence the boat did not rest on the bottom untU after she 
had sunk, to a certain extent, at least The testimony of aU the witnesses 
shows that the only possible cause of the sinking was that water got into the 
boat and libelant has shown absolutely nothing to explain how that water 
got into the boat unless it went through the hole. There is a question as to 
whether the captain of the tug properly maneuvered the boat when attached as 
she was by what is called a "strap," and whether after an accident occurred 
In which the bitt was broken his leaving the boat under those circumstances 
was negligence; also if there was negligence in leaving the boat under these 
circumstances, whether that was more than a breach of the contract of tow- 
ing. 

The libelant has proven no negligence so far as the method of leaving the 
boat is concerned, nor has he shown anything for which the tugboat would 
be resiwnsible, unless the boat was too heavily loaded, and unless the danger 
from the hole was so apparent that he should not have left the boat to shift 
for herself. Aside from those questions, there was no negligence on the part 
of the tug In leaving the boat to be looked after by her captain ; and, if the 
sinking occurred through the captain's failure to pump her out that should 
be considered in reference to the negligence of the tugboat if any, in leaving 
her there, I am inclined to think that the captain could have prevented the 
sinking of the boat if he had taken care of the boat ; the only cause shown for 
the sinking of the boat being the slopping in of the water. It is not the 
question whether he could have done something at the time he found she was 
sinking. It is the question whether he could have done something before that 
by taking proper care of his boat I am inclined to think that is the point 
of the case. I am bound to find on the evidence that the boat did not careen 
untU after she was on. the bottom. All the witnesses say that the boat did 
careen, bat that was after there was some water in her. 

I think I will dismiss the libel, for the reasons that I have stated. 

Wray & Callaghan and Stephen Callaghan, for appellant. 
Amos Van Etten, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree affirmed, on opinion of the District Court 
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In re J. B. BREWSTER & CO. 

Appeal of BREWSTER & CO. 

(Circilit Court of Appeals, Second Circuit June 30, 1910.) 

No. 258. 

Bahkbxtptct (J S17*)— Allowance of Cla.im&~€osts or Sott. 

Bankr. Act July 1, 1898, c. 541, § 63a, subd. 3, 30 Stat. 562 (U. S. Comp. 
St 1901, p. 3447), provides that debts of the bankrupt may be proved and 
allowed against his estate which are founded upon a claim for taxable 
costs Incurred in good faith by a creditor before the filing of the petition 
In an action to recover a provable debt. Ijong before bankruptcy proceed- 
ings were instituted, claimant sued the bankrupts to enjoin the use of 
a certain word in connection with their business. It was stipulated be- 
tween the parties that the referee should not be limited to the statutory 
allowance, but that his fee should be at the rate of $25 per hour or frac- 
tion of an hour for the time occupied on the reference, and in preparation 
of his report and that each side should pay one-half of the stenographer's 
bill; the prevailing party to tax his share thereof as a disbursement in 
the case. The referee announced his decision for claimant delivering his 
report ta claimant and directed Judgment In its favor. Claimant paid 
the stenographer's fees, and the referee's fees were paid prior to filing 
of proceedings in bankruptcy. Held, that the items of stenographer's and 
referee's fees constituted costs in the equity suit 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. IMg. ( 317.*] 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

In the matter of J. B. Brewster & Co., bankrupts. From an order 
reversing an order of the referee allowing a claim of Brewster & Co., 
claimant appeals. Affirmed. ' ' 

This cause comes here upon appeal from an order reversing an order of the 
referee allowing a claim filed by Brewster & CJo. against the bankrupt's estate. 
The relevant section of the bankruptcy act is 63a, which reads as follows: 
''Debts of the bankrupt may be proved and allowed against his estate which 
are (1) a fixed liability, as evidenced by judgment or an instrument in writing, 
absolutely owing at the time of the filing of the petition against him, whether 
then payable or not with any Interest thereon which would have been recover- 
able at that date or with a rebate of interest upon such as were not then pay- 
able and did not bear interest ; (2) due as costs' taxable against an involuntary 
bankrupt who was at the time of the filing. of the petition against him plain* 
tiff in a cause of action which would pass to the trustee and which the trus- 
tee declines to prosecute after notice ; (3) founded upon a claim for taxable 
costs incurred, in good faith by a creditor before the filing of the petition 
In an action to recover a provable debt ; (4) founded upon an open account, or 
upon a contract express or implied; and (5) founded. upon provable debts 
reduced to judgments after the filing of the petition and before the consid- 
eration of the bankrupt's application for a discharge, less costs incurred and 
interests accrued after the filing of the petition and up to the time of the 
entry of such judgments." Act July 1, 1898^ c. 641, 80 Stat 562 (U. S. Comp. 
St 1901, p. 3447). 

Shearman & Sterling (John A. Carver, of counsel), for appellant 
Guernsey Price and Michel Kirtland, for appellee. 
McLaughlin, Russell, Coe & Sprague, for trustee. 
Richard B; Kelly, for Fifth Nat. Bank of City of New York. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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PER CURIAM. Long before the bankruptcy proceedings were 
instituted Brewster & Co. brought an equity suit in the state court 
against the bankrupts to enjoin the use of the word "Brewster" in con- 
nection with their business. All the issues .were referred for trial. 
At the commencement of the trial, it was stipulated between the par- 
ties that "the referee shall not be limited! to the statutory allowance 
but that his fee shall be fixed at the rate of $25 per hour or fraction 
of an hour for the time occupied on the reference and in the prepara- 
tion of his report" It was further stipulated that each side should 
"pay one-half of the stenographer's bill on presentation of the same, 
the prevailing party to be allowed to tax his share of the stenograph*- 
er's bill on presentation of the same, as a disbursement in the case." 

On April 22, 1908, the referee in the suit formally announced to 
the parties his decision in favor of the plaintiff, and on May 5, 1908, 
he duly signed! and delivered his report to the plaintiff, directing judg- 
ment in its favor with costs. The total amount of stenographer's 
fees paid by plaintiff prior to referee's decision was $999.99, and the 
referee's fees were $3,825, the whole of which was paid prior to the 
filing *of petition in bankruptcy on May 7, 1908. There were othei: 
taxable costs, but the present claim is confined to these two items. 
Judgment in the equity suit, which includes costs and disbursements, 
was not entered until after May 7, 1908. 

The single question here presented is whether these items of claim 
are to be considered! as costs in the equity suit, or as a debt due prior 
to the institution of bankruptcy proceedings upon a contract express 
or implied. We are referred to no authorities in the federal courts 
passing upon this question, nor have we found any. Undoubtedly 
there was an express contract between the bankrupts and the claimant . 
as to these items, but that contract did not change their character. 
Charges such as these are part of the necessary expenses of a suit 
for which the defeated party is to reimburse the successful party. 
Stenographer's fees are generally covered by some such stipulation, 
and, when so covered, are taxed with the bill of costs. Referee's 
fees always go with the costs. The agreement proved here fixes their 
amount at a sum in excess of statutory rates. We concur with the 
district judge, and affirm his order. 



WRIGHT 00. v. HBRRING-OURTISS CO. et al. 

(Circuit Court of Appeals, Second Circuit June 14, 1910.) 

No. 324. 

1. Patents (| 298*) — Suit for iNFBiNQEMENiv-PRELnnNABT Injijwction. 

A preliminary injuDcdbn against an allef^ed infringer of an unadjudi- 
cated patent should not be granted where the question of infringement is 
coneededly one of fact as- to the operation of defendant's device, and the 
showing is entirely by ex parte affidavits, which are conflicting. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 478; Dec. Dig. { 
298.* 

Grounds for denial of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. G. A. 123.] 

•For otber cases see same topic A S xotmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 312*) — Infringement— Injunction— Flying Machine. 

A preliminary injunction against infringement of the Wright patent, 
Ko. S21.393, for a flying machine, held not warranted by the proofs. 
[Ed. Note.--For other c-ases, see Patents, Dec. Dig. § 312.*J 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Wright Company against the Herring-Curtiss 
Company and Glenn H. Curtiss. Defendants appeal from an order 
granting a preliminary injunction. 177 Fed. 257. Reversed. 

This cause comes here upon appeal from an order of the Circuit 
Court, Western District of New York, granting a preliminary in- 
junction in a bill in equity brought for infringement of a patent. The 
patent is No. 821,393, issued May 22, 1906, to Orville Wright and 
Wilbur Wright for a flying machine. . The patent has never l^en ad- 
judicated otherwise than on motion for this injunction and upon ^ 
similar motion against another alleged infringer. 

Emerson R. Newell (J. Edgar Bull, of counsel), for appellants. 
Edmund Wetmore and Williamson & Smith (H. A. Toulmin, of 
counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. There is no dispute as to the proposition that the 
question whether or not there has been infringement of this patent, 
however broadly it may be construed, depends upon the question 
whether or not in defendant's machine a tendency to spin or swerve 
is checked or counteracted by the operation of the vertical rudder. 
That of course — on its theoretical and on its practical side — is a ques- 
tion of fact. The record before us contains numerous affidavits 
which were not presented until after original decision and which, as 
both sides state, were admitted upon motion for rehearing without 
discussion of their contents by the court, but for the purpose of 
bringing the case more fully before the Court of Appeals. 

In this record, upon the question of fact above stated, there is 
a sharp conflict of evidence, niunerous affiants testifying. All their 
statements are ex parte affidavits made without any opportunity to 
test their probative force by cross-examination. Under such circum- 
stances, it seems to us, irrespective of any of the other questions in 
the case, that infringement was, not so clearly established as to justify 
a preliminary injunction. See decisions of this court in Westing- 
house V. Montgomery, 139 Fed. 868, 71 C. C. A. 582; Hdl Signal 
Co. V. General Railway Co., 153 Fed. 907, 82 C. C. A. 653. 

The order is reversed, with costs. 

•For oUier caies »ee eame topic A 5 mtjmbbb in Dec. A Am. Digs. 1907 to dato, ft Rep'r Indexes 
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WRIGHT CX). T. FATJIMAN. 

(Circuit Oonrt of Appeals, Second Cltcolt Jane 14, 19100 

No. 328. 

Appeal from the Circuit Court of the United States lor the South- 
ern District of New York, 

For opinion below, see 177 Fed. 261. 

Clarence J. Sheam, Israel Ludlow, and James Hamilton, for ap- 
pellant. 

Williamson & Smith (H. A. Toulmin, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges, 

PER CURIAM. This is an appeal from an order granting prelim- 
inary injunction in a suit on the Wright patent which is sued upon in 
Wright Company v. Herring-Curtiss Company (filed to-day) 180 Fed. 
110. At the outset of appellee's brief it is stated that the essential 
question on which the controversy pivots is whether or not defendant 
in using the • alleged infringing machines utilized the rear vertical 
rudder in conjunction with the ailerons or adjustable margins in 
maintaining lateral balance. 

In this case as in the other we have conflicting affidavits as to 
questions of fact, and for the reasons expressed in the Herring-Cur- 
tiss we think the order for preliminary injunction should be reversed, 
with costs. 



METAL STAMPING CO. ▼. GERITAB. 

(Clrcnlt Ooart^ E. D. Pennsylvania. August 1, lOlOJ 

No. & 

Patents d 828*)— TNTRiHGEincNT— Thux Ooupliwo. 

The A. H. WorreBt patent, No. 662,050, for Improvementa In thlll- 
coupUng, embracing a spring attached to a moving Jaw or dog and to a 
lever, held not infringed by defendant's patent of a thiU-coupllng em- 
bracing a spring, patented December IS, 1906. 

In Equity. Bill by the Metal Stamping Company against Lena 
Cerhab. Bill dismissed. 

Samuel G. Metcalf and Wm. A. Megrath, for complainant. 
Howard P. Denison and Francis T. Chambers, for defendant 

HOLLAND, District Judge. This suit was brought to restrain 
infringement of letters patent No. 662,060, granted November 20, 
1900, to Alfred H. Worrest, for improvements in thill-couplings. 
This patent was assigned by the patentee to the complainant com- 
pany. 

The defenses set up are: (1) Complainant's patent is a mere paper 
patent; inoperativeness; and abandonment of the coupling attempted 

•For oth«r gmm mo samt topic A S numbxb In Dee. 4 Am. Dlgi. 1907 to date. 4 Rep'r Indexee 
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to be made under it. (2) Prior use. (3) Invalidity by reason of the 
prior patent art (4) Noninfringement. 

The defense of noninfringement should be sustained. We do not 
think it necessary to consider any of the other defenses, further than 
to examine into the prior art, for the purpose of ascertaining the 
exact extent of the improvement made by the complainant's patentee 
in the patent in suit. 

The complainant's patent, as claimed by the defense, is a mere 
paper patent. It was never of any practical use, as the shape of the 
spring was such as to cause them to break, and hence was abandoned 
as a failure so far as the public was concerned. The invention, as 
set forth in the specifications — 

"relates to improvementa In thill-coupllngs wherein the wear of the coupling 
*olt i8 antomatlcally taken up, and the objects are (1) to close the opening 
In the tHill iron where through the coupling-bolt Is connected to the thill by 
a dog, which automatically takes up the wear of the bolt ; (2) to control the 
dog through a mechanism that is, when in use, practically unobservable ; 
(3) to control the loop through the flat curve spring ; (4) to control the spring 
that closes and holds the dog through a lever, the free end of which swings 
forward in close relation to the thill iron ; (5) to close the dog by the lever 
that automatically prevents said dog from opening." 

The claims which it is alleged the defendant infringes are 2, 3, and 
6, and are as follows : 

••2. The combination, in a thill-coupling, of the coupling-bolt, a hook-eye 
connected with the thill and having the opening in the under side, a pivoted 
dog adapted to enter said opening and engage the coupling-bolt, a lever sepa- 
rated from the dog, and a spring having one end pivoted to the dog and the 
other end pivoted to the lever, for the purpose specified. 

"3. The combination, in a thill-coupling, of the coupling-bolt, a hook-eye 
connected with the thill and having the opening in the under side, a pivoted 
dog having a lip thereon and adapted to enter said opening and engage the 
coupling-bolt, a lever separate from the dog, and a spring having one end 
pivoted to the lip of the dog and the other end secured to the lever, for the 
purpose specified." 

"6. The combination, in a thill-coupling, of the coupling-bolt, a hook-eye 
connected with the thill and having the opening in the under side, a dog pivot- 
ed below said bolt, a lever f ulcrumed to the thill and in front of the dog, a 
downwardly-curved spring having one end pivoted to the dog below the pivot 
of said dog and the other end pivoted to the lever between the dog and the 
fulcrum of said lever, for the purpose specified." 

The essential elements of these claims are (1) a coupling-bolt; (2) 
a hook-eye connected with the thill and having the opening in the 
under side; (3) a pivoted dog attached to enter said opening and en- 
gage the coupling-bolt; (4) a lever separated from the dog; (6) a 
spring having one end pivoted to the dog and the other end pivoted 
to the lever; (6) the lever f ulcrumed to the thill and in front of the 
dog. 

All these elements appear in the prior patents. In the Worrest 
patent. No. 646,631, issued April 3, 1900, there appears (1) a coup- 
Hng-bolt; (2) a hook-eye connected with the thill and having the 
opening in the under side; (3) a pivoted dog adapted to enter said 
opening and engage the coupling bolt; (4) arms separated from the 
dog; (5) a spring having one end pivoted to the lever or arms. The 
180F.— « 
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Other end, however, of the spring is riveted to the dog, but operates 
in effect the same as the spring end pivoted to the dog in the patent 
in suit. The Bradley patent, No. 646,568, issued April 3, 1900, dif- 
fers from the prior Worrest patent, issued the sam^ date, in that the 
moving jaw or dog is not adapted to enter the opening and engage 
the coupling-bolt. 

All the elements found in the patent in suit were found in the 
early Worrest patent, with the exception of the shape of the spring ; 
and, if the patent in suit is to be sustained, it must be restricted tp 
the precise form of the spring shown in the dfawings, and, being so 
restricted, the defendant's spring does not infringe. It is claimed, 
and we think satisfactorily so, that this form resulted in the breaking 
of the spring so frequently that the article never went into public use. 
The defendant's spring, however, is manufactured under a patent is- 
sued to it on December 18, 1906, by the United States Patent Office 
subsequent to the issuance of the patent in suit. The presumption is 
not only in favor of the validity of the patent because of this fact, 
but the evidence in the case shows very decidedly that it is regarded 
as a valuable thill-coupling by the general public as it has gone into 
general use. 

The defendant's patent has a fixed jaw, called a hook-eye, and a 
movable jaw or dog, a spring attached to the movable jaw or dog, 
and to a lever, the same, or similar, to those found in the complainant's 
coupling. These, we think, are all found in the prior art and are 
common property. The spring of the complainant, however, differs 
from those found in the prior art, and the defendant's spring differs 
from that of the complainant. The coupling as made by the com- 
plainant failed to engage the public attention. It was not regarded 
as satisfactory, because of the tendency of the spring to break. The 
defendant's spring, which is in the form of a compound curve, so as 
to increase the resiliency and distribute the strain throughout its en- 
tire length, is found to be very durable and safe as a thill-coupling. 
The centralizing of the spring's tension at any one point, which oc- 
curs in a spring having a uniform circular or bow-shaped curve ex- 
tending from end to end, is avoided by the use of the curve-shaped 
spring. 

The difference, as frequently occurs in patent cases, is very small, 
but apparently in this case sufficient to turn a failure into a success. 
The complainant's coupling has failed to perform the work for which 
it is intended and is not being generally used, while the defendant's 
coupling is a success and in general public demand and in public use. 

We conclude that the defense of noninfringement is sustained, and 
the bill should therefore be dismissed, with costs. 
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McCRBERT ENGINEERING CO. v. MASSACHUSETTS FAN CO. et aL 

(arcuit Court, D. Massachusetta June 24, 1910.) 

No. 667. 

1. Patents (8 287*) — Infbingembnt—Acts Constituting. 

A bill to restrain the infringement of a patent for a ventilating device 

will not lie against county commissioners, merely because a contractor 

for a public building has placed an infringing device in such building, 

, without Its having been specified in the contract and without knowledge 

on their part of ttie patent, which device has not been used. 

[Ed. Note.— For other cases, see Patents, Cent Dig. SI 457-459; Dec. 
Dig. { 287.*] 

2. States (| 191 •) — State Agencies— Ooubthouses — Injunction Against 

Use of Infringing Device. 

Under the statutes and decisions of Massachusetts, a courthouse is an 
agency of the state, and county commissioners, when required by statute 
to build and maintain a courthouse, act therein as representatives of the 
state, and they cannot be enjoined from operating a ventilating appara- 
tus placed in a courthouse >by a contractor for its construction, on the 
ground that the operation Infringes a patent 

[Ed. Note.— For other cases, see States, Dec. Dig. { 191.*] 

In Equity. Suit by the McCrecry Engineering Company against 
the Massachussetts Fan Company and the County Commissioners of 
Essex County, Mass. On pleas. Plea of the County Commissioners 
sustained, and of the corporation defendant overruled. 

Samuel D. Elmore, for complainant. 

Stewart, Coolidge & Rand and Roberts, Roberts & Cushman, for 
defendants. 

LOWELL, Circuit Judge. This was a bill in equity to restrain 
the infringement of letters patent No. 917,185, issued to Taylor for 
an improvement in ventilation. The bill was brought against a cor- 
poration concerned in the furnishing of a courthouse at Salem, in the 
county of Essex and commonwealth of Massachusetts, and against 
the three persons who are now county commissioners for that county, 
apparently in their official capacity. The pleas of the commissioners 
set forth that, as county commissioners and by virtue of a certain 
statute, they entered into a contract with a stranger to the present 
bill for building the county courthouse above mentioned. The con- 
tract did not provide specifically for the use of the alleged infring- 
ing device, but this was installed by the subcontractor, here defend- 
ant, without further connection or communication with the defend- 
ant commissioners. The device is installed in the courthouse. It 
has not been operated by any of the commissioners or by any one else. 
The defendant corporation's plea is to the same effect, and apparently 
rests its own defense upon the want of jurisdiction in this court to 
restrain altogether the use of the device alleged to infringe. The 
hearing before the court was on bill and plea. 

Thus far the commissioners have committed no tort. To put the 
case most favorably for the complainant, they have, through their 

*For other caaei see Mine topic A S iTUMBBB In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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agent, bought a patented device from an infringer without satisfying 
the patentee's claims, being ignorant of their existence. This is not 
infringement, and the vague charges made in the bill of conspiracy 
and of profits received by the commissioners are negatived by the 
plea. Therefore the defendant commissioners have thus far done noth- 
ing actionable, and, if they may be enjoined in this proceeding, it is 
only because they are deemed likely to commit a future tort. This 
is imperfectly charged against all the defendants generally: 

*^That the use of said Inventions by the said defendants, and theilr prepara- 
tion for and avowed determination to continue the same, and their afore- 
said unlawful acts in disregard and in defiance of the rights of your orators, 
have the effect to and do encourage and induce others to infringe." 

The defendant commissioners cannot continue an unlawful act 
which they have not yet begun to commit, and as to them the bill, un- 
amended, must be dismissed on the grounds just mentioned. The 
complainant may seek to amend, however, and, as the commissioners 
do not deny their intention to use, an amendment is probable. It 
was assumed at the argument that they rested their defense on the 
ground that, while the county of Essex may be a corporation suable, 
yet the county courthouse is an agency of the commonwealth, and 
that no injunction will issue to restrain a state from using a court- 
house for the state's purpose. 

If the defendant's contention concerning the nature of the court- 
house is correct, this case is governed by Belknap v. Schild, 161 U. 
S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599, and International Postal Supply 
Co. V. Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 48 L. Ed. 1134. In 
the latter case the Supreme jCourt refused an injunction against a 
postmaster from using an infringing device then leased to the United 
States. As to the defendant commissioners, the only question here 
left open is therefore this : Is the county courthouse such an agency 
of the commonwealth as to be like a post office in the latter's relation 
to the United States? 

This is largely a question to be determined by the statutes and de- 
cisions of Massachusetts. In Morse v. Norfolk County, 170 Mass. 
555, 556, 49 N. E- 925, the Supreme Court of Massachusetts said : 

"Courthouses are built and maintained strictly for public purposes. The 
use of them is not limited to the inhabitants of a county, but it extends to all 
who have a right to resort to the courts, or to the public offices which are 
usually contained in courthouses. The expense of providing courthouses is 
Imposed on the counties ; but the. control of the work of building them is not 
given to the counties. This control Is usually given to the county commis- 
sioners, though the Legislature might, if it saw fit, intrust it to persons 
specially designated for that purpose. For example, the courthouse in 
Boston was authorized to be built by a special commission appointed by the 
mayor. St 1885, c. 377; St. 1886, c. 122; St. 1887, c. 101; St 1892, c. 288. 
See, also, Prince y. Crocker, 166 Mass. 347, 360, 44 N. E. 446, 32 L. R. A. 610. 
In short, the Legislature may by general or special laws make such provision 
as it sees fit in respect to the erection and control of courthouses, and may 
authorize and require a county to raise and appropriate the necessary money 
therefor; and in performing such a service, the designated officers^ whether 
county commissioners or otherwise, are acting under the direction of the 
laws of the state, and not as agents of the county." 
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In Opinfon of the Justices, 167 Mass. 699, 600i 46 N. E. 118, the 
Supreme Court said: 

'They [the county commissioners] have some duties or functions which con- 
cern the people of the state at large. But it seems to us that they are essen- 
tially a local body. They are elected by the people of a county, and their 
duties relate chiefly to the affairs and interests of the county. Some of 
their duties are much like duties performed by selectmen, or by a mayor and 
aldermen, except that their jurisdiction extends over the whole county. In 
Nantucket, selectmen by law perform the duties of county commissioners. 
In Suffolk County, these duties are performed in part by municipal officers." 

From a comparison of this language, it seems that the duty of the 
commissioners to build and equip courthouses is a duty or function 
which concerns the people of the state at large. Their duty to main- 
tain a courthouse once erected seems to be of the same sort. Rev. 
Laws Mass. c* 20, generally, and especially sections 5 and 24. * For 
the most part, the use of a courthouse is not that which is limited to 
the inhabitants of the county. To close the commonwealth's courts is 
to assail its sovereignty rather than to incommode the citizens of Es- 
sex county. Even if ventilation be less necessary to the holding of 
a court than are light and heat, concerning which proposition no 
opinion is here expressed, yet to deny ventilation to a courtroom is 
at the least to embarrass the administration of the state's justice. 
For these reasons I am of opinion that no injunction should issue to 
restrain the defendant commissioners from operating the ventilating 
machinery, even if they thereby infringe the complainant's patent. 
As to the commissioners, therefore, this bill, amended or unamended, 
will stand dismissed, without prejudice to an action at law against 
them individually for infringement. 

For what purpose the defendant corporation entered its plea is not 
clear. Past infringement is not denied, and future infringement is 
not improbable, ihat the defendant commissioners are not liable, 
for the reasons above stated, does not release the defendant corpora- 
tion from liability. Its plea is therefore overruled. 



OLEK v. FERN ROCK WOOLEN MILLS. 

(Circuit Court, E D. Pennsylvania. July 9, 1910.) 

No. 684. 

Niw TBiAXr (I 75*) — Grounds— Verdict— Adequact. 

Where there was sufficient evidence to carry the case to the Jury, but In 
the court's judgment the great weight of the evidence was against plain- 
tiffs right to recover anything, plaintiff's motion for a new trial for in- 
adequacy of the verdict returned in its favor wUl not be allowed. 

[Ed. Note. — ^For other cases, see New Trial, Cent Dig. { 151 ; Dec. Dig. 
I 75.*] 

At Law. Action by Ignatz Olek against the Fern Rock Woolen 
Milk. A verdict was returned for plaintiff, and defendant moves for 
judgment non obstante and for a new trial. Overruled. 

*For other cases see same topic A S mvmbes In Dec. 6 Am. Digs. UK)7 to date« 4 Rep'r Indexes 
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Joseph J. Goodman and George Demming, for plaintiflf. 
F. B. Bracken, for defendant 

HOLLAND, District Judge. The sole reason assigned for a new 
trial in this case is the inadequacy of the verdict of $250, returned by 
the jury in favor of the plaintiff. It was a claim for personal injury 
resulting to the plaintiff because of the defendant's negligence in not 
having provided plaintiff with a safe place to work, and further failed 
to warn the plaintiff of a certain passageway or aisle in the mill of the 
defendant company in which the plaintiff worked, which resulted, as 
plaintiff alleges, in his falling over an obstruction in this passageway, 
through which he was attempting to walk, and which passageway, it 
was alleged, was insufficiently lighted. There was sufficient evidence 
of defendant's negligence to carry the case to the jury, but in the judg- 
ment of the court the great weight of the evidence was against the 
plaintiff's right to recover anything. 

The defendant in this case objects to the granting of a new trial for 
the reasons stated, and the court is not inclined, in this case, to sustain 
the plaintiff's motion on the ground of the. inadequacy of the verdict 
simply because it appears to be illogical. We think the authorities uni- 
formly support the proposition that where the court Is of the opinion 
that the verdict should have been for the defendant upon evidence 
which would have justified such a verdict, and especially, as in this 
case, where the preponderance of the evidence was in favor of the de* 
f endant, a court should not set aside a verdict simply upon the ground 
of inadequacy. Reading v. Texas Pacific Ry. Co. (C. C.) 4 Fed. 134; 
2 Sedgwick on Damages, 656. 

The motion for a new trial is overruled, and, for the reason that this 
case was one which was properly submitted to the jury, we refuse to 
enter judgment on the motion non obstante veredicto. 



WILLIAMS ▼. AMEBIOAN BRIDGE GO. 

(Circuit Court, B. D. Pennsylvania. May 17, 1910.) 

No. 85a 

Master and Sebvaitt (§ 170*) — Injtjbies to Sbbvant—Fellow Servants— Ik- 
competenct. 

Where plaintiff was injured by the negligence of a fellow servant who 
was incompetent to perform the work allotted to him by defendant's fore- 
man, and defendant had not exercised reasonable care to ascertain the 
fellow servant'B competency, defendant was liable for plaintifiTs injuries. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. S 336; 
Dec. Dig. i 170.*] 

At Law. Action by Edward H. Williams against the American 
Bridge Company. Verdict for plaintiff. On defendant's motion for 
a new trial and for judgment notwithstanding the verdict. Motions 
denied. 

•For other cases see same topic A ( numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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John Eckstein Beatty, for plaintiff. 

J. W. Bayard and John G. Johnson, for defendant 

J. B. McPHERSON, District Judge. I have gone carefully over 
the testimony in this case, and am unable to see how the questions in 
dispute could have been withdrawn from the jury. Under the charge 
of the court they must have found: (1) That Marter, the plaintiff's 
fellow servant, was not competent to do the work properly which the 
defendant's foreman permitted him to undertake ; (2) that the defend- 
ant did not exercise reasonable care in the effort to ascertain Marter's 
competency; and (3) that the plaintiff's injury was directly due to 
Marter's lack of skill. On each of these subjects I think there was 
sufficient evidence to require its submission. 

The motions are refused, and an exception is sealed to the refusal 
of judgment notwithstanding the verdict. 



Ex parte HARLAN et aL 
(Circuit Court, N. D. Florida. November 1, 1909.) 

L Habeas Oobpub (§ 112*) — Sentenci:— Cobrection on Habeas Corpus. 

On application to the federal Circuit Court for habeas corpus by one 
convicted therein, the court can correct the sentence if It be excessive 
or resentence, and hence where persons convicted of conspiring to commit 
a federal offense under Rev. St § 5440 (U. S. Comp. St 1901, p. 3670), 
were sentenced to imprisonment "at hard labor," on habeas corpus pro- 
ceedings the trial court can amend the sentence nunc pro tunc by striking 
the quoted words, which are not authorized by the statute. 

[Ed. Note. — ^For other cases, see Habeas Corpus, Dec. Dig. { 112.*] 

2. Criminal Law (§ 1208*) — Punishment— Judicial Power. 

When statutes prescribe particular modes of punishment, a court can- 
not inflict another, and hence under Rev. St | 5440 (U. S. Comp. St 1901, 
p. 3676), authorizing Imprisonment for conspiracy to commit a federal of- 
fense, imprisonment "at hard labor*' is unauthorized. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §| 3281-3295; 
Dec. Dig. I 1208.«1 

8. Habeas Corpus (§ 85*) — ^Evidence— Pardon— Letters. 

A letter from the President's secretary to a senator showing a com- 
mutation of sentence is of no effect on habeas corpus proceedings by the 
prisoners; the President's action properly appearing by the warrant of 
commutation or a certified copy thereof. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. { 85.*] 

4. Pardon (8 8*) — When Effective. 

A pardon is not effective until dellyered to the prisoner or to some one 
for him, being until that time subject to withdrawal and being merely 
a promise of pardon. 

[Ed. Note.— -For other cases, see Pardon, Cent Dig. |{ 10-15 ; Dec. Dig. 
I 8.*] 
6. Pardon (I 4*) — Commutation of Punishment— Presidentiai. Powers 
•'Prerogative to Grant Pardons." 

The constitutional prerogative of the President to grant reprieves and 
pardons Includes the power to commute punishments. 
[Ed. Note. — For other cases, see Pardon, Cent Dig. U 4^^ ; Dec. Dig. 
i 4.*3 

*For other cases see same topic & S numbbb in Dec. 4 Am. Digs. 1907 to date^ 4 Rep'r Indexes 
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6* PaBDON (S 13*) — COMMTTTED SenTENCS— EfFSOT. 

Where an original sentence is lawfal, execution of the commoted sen- 
tence is not affected because the statutes do not permit courts in the first 
instance to Inflict so short Imprisonment 

[Ed. Note. — For other cases, see Pardon, Cent Dig. { 27; Dec. Dig. 
i 13.*] 

7. Gband Juby (§ 7*) — Obdeb fob Dbawhtg— Effect. 

The making of an order for the drawing and attendance of a grand 
Jury is the exercise of a Judicial power, which pertains to both Judge and 
court, and the order does not conclude public or private rights in any 
way, being nothing more than a mere administrative regulation of in- 
ternal affairs relating to the organization of the court. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. i 7.*] 

8. Gband Jubt (§ 7*) — Obdeb fob Dbawing — ^Execution— Judge's Pbeseitcb 

Unnecessabt. 

A Judge ordering a grand Jury need not be present when the order is 
executed. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. § 7.*] 

9. Indictment and Infobmation (§ 137*) — Quashino— Dbawing Gband Jubt 

— Rights of Accused Pebsonb. 

If an order for a grand Jury is made by the proper authority, its 
source, whether the court or one of its Judges, is of no concern to one 
afterwards indicted by the Jury, but* if the drawing is by unauthorized 
persons, or from persons not properly selected or qualified, the Indictment 
may be quashed. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
{§ 480-487; Dec. Dig. I 137.*] 

10. Judges (§ 24*) — Duties— Pbepabatoby Obdebs. 

A federal Circuit Judge should, whenever occasion arises, make pre- 
paratory orders for the disposition of business which may come before 
the court at its next sitting. 

[Ed. Note. — B\)r other cases, see Judges, Cent Dig. U 91-98; Dec Dig. 
I 24.*] 

11. Judges (§ 29*) — ^Fedebal Cibcuit Judges— Powebs, 

A federal Circuit Judge can dispose of any administrative matter in 
any Circuit Court In his circuit properly ordered at chambers, without 
personally going Into its territorial limits, if his chambers are held in the 
circuit 

[Ed. Note. — For other cases, see Judges, Dec. Dig. § 29.*] 

12. Gband Jubt .(I 7*) — ^Validity or Obganization. 

A grand Jury drawn by the proper authority and composed of qualified 
persons is authorized to sit, unless the court of which it forms a part is 
holding a session at an unauthorized time or place. 

[Ed. Note. — ^For other cases, see Grand Jury, Cent Dig. S{ 2, 16» 21; 
Dec. Dig. I 7.*] 

13* Gband Juby (§ 19*) — Obganization— Ibbegulabitie&— Waives. 

Any irregularity in the organization of a grand Jury not affecting their 
authority to sit Is waived by accused going to trial without raising it 

[Ed. Note. — For other cases, see Grand Jury, Cent Dig. §{ 63-55; Dec 
Dig. § 19.*]' 

14. Indictment and Infobmation (| 10*) — Suppobt bt Evidence— Bubden 
OF Pboof. 

A grand Jury is presumed to have acted on legal evidence in returning 
an Indictment until accused meets his burden to show the contrary. 

[Ed. Note< — ^For other cases, see Indictment and Information, Dec. Dig. 
§ 10.*] 

^or other casei tee Bam* topic A S xvumbbb In D«c. ft Am. Digs. ID07 to date« ft Rep'r IndexM 
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15. Indictment and Infobuation (| 16*) — ^Pboceedinos in Finding— Beou- 

LABITT. 

On finding an indictment to cure supposed defects in earlier indictments 
on the sfltme matter, it was unnecessary ttiat the witnesses be recalled 
and their testimony retaken. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. H 83-88; Dec. Dig. | 15.*] 

16. Indictment and Information (if 10, 15*) — Finding Indictment-Jurors' 
Assent— SuFFiciENCT. 

No formal vote of grand jurors is essential to an indictment, and if 
one is taken It need not be recorded, an intelligent assent of the Jurors 
being sufficient, and there was sufiScient assent, where the foreman stated 
In the jury room that he would sign an indictment drawn to cure sup- 
posed defects in previous indictments, and the whole body returned the 
indictment with others found in open court. 

[Ed.' Note. — ^For other cases, see Indictment and Information, Gent 
Dig. H 50-01, 83-88; Dec. Dig, U 10, 15.*] 

17. Indictment and Information (§ 196*)-M>bjections— Waiver. 

Accused waived an objection to the indictment on the ground that the 
grand jurors did not assent to it, by going to trial without raising the 
objectipn. 

[Ed. Note.— For other cases, see Indictment and Information, Cent 
Dig. if 628-035; Dec. Dig. I 106.*] 

16. Habeas Oobfus (§ 27*) — Scope of Review— Collateral Attaqb: on Con- 
viction. 

Where on habeas corpus it appears that petitioners were convicted of 
an offense of which the trial court had jurisdiction, were in lawful cus- 
tody, were tried on an Indictment charging an offense in that district 
were confronted with the witnesses, and given a jury trial, and the rec- 
ord does not show infringement of constitutional rights, the conviction 
cannot be attacked on the ground that the offehse if committed at all 
was committed in another district 

[Ed. Note. — For other cato, see Habeas Corpus, Dec. Dig. I 27.*] 

19. Habeas Corpus (| 85*)— Bill of Exceptions— Effect. 

A bill of exceptions can be treated as part of the record proper only 
In an appellate proceeding, being improperly used on habeas corpus to 
show error by the trial court and especially on a point which has been 
affirmed by a higher court, and hence on habeas corpus the biU of ex- 
ceptions will not be opened to determine from the evidence whether the 
offense was committed in another jurisdiction. 

[Bd. Note. — ^For other cases, see Habeas Corpus, Dec. Dig. I 85.*] 

20. Habeas Corpus (| 27*)— Convictions— Vaudjty— Irregular Term of 

Court. 

An indictment, conviction, and sentence by a court sitting at an un- 
authorized time are void, the proceedings not being cured by a trial by 
an appellate court on the record, not de novo. 

[Ed. Note. — ^l^or other cases, see Habeas Corpus, Dec. Dig. $ 27.*] 

21. Criminal Law ({ 1180*) — Appeal— Effect of Former Judgment. 

A judgment of the Circuit Court of Appeals affirming a conviction does 
not predude a subsequent reversal for want of the trial court's juris- 
diction, where the question is not presented on the first appeal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 3002^004 ; 
Dec. Dig. I 1180.*] 

22. Habeas Corpus (| 27*) — ^RiGnT to Relief— Void Conviction, 

If the record in habeas corpus shows that petitioner is detained under 
a conviction had at an unauthorized term of court he is entitled to relief 

*For other cmm tee tame topic A 8 mtjmbeb in Dec. & Am. Digs. 1907 to date, * Rep'r ladexei 



Digitized by 



Google 



122 180 FEDERAL REPORTER. 

on habeas corpus, as having been deprived of liberty without due pro- 
cess of law, In violation of Const. Amend. U. S. 5. 
[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. S 27.*] 

23. CouBTs (§ 412*) — United States Circuit Courts— Tebms. 

Under Rev. St § 658 (U. S. Comp. St. 1901, p. 530), providing 'for terms 
of the Circuit Court in the Northern district of Florida at Tallahassee 
on the first Monday in February and at Pensacola on the first Monday in 
March, the court has every day of the succeeding 12 mouths in which to 
sit at each place unless the right to hold court during that period is 
terminated by final adjournment or by nonattendance at the commence- 
ment of the term and failure to Instruct the marshal to adjourn to a sub- 
sequent day in the term; and, after a term has been regularly opened, 
a Judge's failure to open court on a day of the term to which a recess 
has been taken, or to appoint a time when court will be resumed does 
not forfeit the right to resume sittings at any time. 

[Ed. Note. — ^For other cases, see Courts, Dec. Dig. § 412.*] 

24. Courts ({ 412*) — Federal Courts— Terms. 

Under Rev. 8t § 658 (U. S.Comp. St. 1901, p. 530). fixing the terms of 
the Circuit Court in the Northern district of Florida, an order that, 
pending the absence of the Judge, the court be opened and adjourned pur- 
suant to a rule of the court did not constitute a final adjournment 

[BdL Note.— For other cases, see Courts, Dec. Dig. §^412.*] * 

25. Courts (§ 113*) — ^Federal Oibcuit Courts— Minutes— Time for Enter- 

ing. 

The clerk of a federal Circuit Court has untU the end of term in whidi 
to complete the minute entries for the term. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. I 113.*] 

20. Courts (§ 113*) — ^Fbderai. Circuit Courts— Minutes— Method of Entry. 
Minute entries by a federal Circuit Court clerk In a record recognized 
by the court as its minutes are valid though made with a rubber stamp. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 113.*] 

27. Baii. (§ 44*) — Criminai. Cases— Judicial Discretion. 

There is no constitutional right to bail after a conviction; it being 

properly granted or denied as best effects Justice, determined in the light 

of the common law, as affected by acts of Congress. 
[Ed. Note. — For other cases, see Bail, Cent. Dig. | 145 ; Dec. Dig. | 44.* 
Right to release on bail pending appeals or writ of error, see note to 

Walsh V. United States. 99 C. C. A. 185.] 

Petition by W. S. Harlan, C. C. Hilton, and S. E. Huggins for a 
writ of habeas corpus. Writ discharged, and prisoners remanded. 

The petitioners, W. S. Harlan, C. C. Hilton, and S. B. Huggins, were 
tried and convicted at the November sitting, 1906, of the Circuit Court at 
Pensacola, Fla., under an indictment which charged them with combining 
and conspiring within the Northern district of Florida, to hold, arrest, and 
^return one Rudolf Lanninger to a condition of peonage, and that subse- 
quently the defendants, with the exception of Harlan, committed an overt 
act, within the said district, for the purt>ose of effecting the object of the 
conspiracy. Harlan was sentenced to imprisonment at hard labor for 18 
months in the federal penitentiary, at Atlanta, Ga., and to pay a fine of 
$5,000, and the defendants Hilton and Huggins were sentenced to like im- 
prisonment for a period of 13 months, and to pay -a fine of $1,000 each. 
Being in the custody of the marshal under warrants of commitment, issued 
in execution of the mandate of the Circuit Court of Appeals, to which they 
had unsuccessfully sued out a writ of error, to reverse their conviction, they 
petitioned for discharge on habeas corpus, alleging that they were illegally 
held in custody **wlthout warrant or authority of law, in violation of the 
Constitution and laws of the United States," because (1) they were sentenced 

•For othtr cases see same topic A S numbbb in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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to bard labor in the United States penitentiary at Atlanta, whereas the 
statutes of the United States do not authorize such punishment for the of- 
fense of which they were conricted, and the sentences are in excess of the 
authority of the court, and void; (2) since the passing of the sentences, 
the President of the United States has commuted the punishment to six 
months' imprisonment, and there is, therefore, no authority now for the 
execution of such sentences Id the penitentiary, even if otherwise valid; 
(3) the petitioners were convicted and sentenced for an offense, which if com- 
mitted, was committed in the Middle district of Alabama, and not elsewhere, 
and the Circuit Court of the United States for the Northern district of Florida 
had no Jurisdiction to try or sentence them; (4) the grand Jury which re- 
turned the indictment was not organized as required by law, in that the 
oourt was ordered to be held on the 12th day of November, 1906, when in 
truth and In fact It was convened in the week preceding, to wit, November 
7th, 1906 ; (5) the grand Jury which Indicted the petitioners had no author- 
ity to sit as a grand Jury, and the court itself, at the time the convictions 
were had, was holding neither a special nor a regular term, lawfully au- 
thorized to be held; (6) no legal evidence was introduced before the grand 
Jury, authorizing the finding of a true bill, or the indictment upon which 
the i)etitioners were convicted. In obedience to the writ the marshal pro- 
duced the bodies of petitioners and certified as the cause of their detention 
the convictions and sentences heretofore recited. The United States moved 
to amend and correct the sentences and warrants of commitment by strik- 
ing out the words '*at hard labor," so that the sentences and commitments 
would simply be for imprisonment in the penitentiary. The petitioners 
denied the power of the court to grant the motion or make the correction 
at a subsequent term, and insisted that the inclusion of the words "at hard 
labor" in the sentences rendered them a nullity in their entirety, and that 
petitioners were entitled to an immediate discharge. Petitioners also of- 
fered in evidence the record of the trials in the circuit court, including 
the bill of exceptions reserved on the trial, and insisted it thus appeared 
on the face of the record, especially in the case of Harlan, that the offense 
of which the petitioners were convicted had been committed in the Middle 
district of Alabama and not in the Northern district of Florida. They 
also offered in evidence an orginal letter, admitted to be genuine, which 
read as follows: 

**The White House, 
''Washington, September 23, 1900. 

"My dear Senator: I am in receipt of your letter of the 21st of September 
concerning the commutation of W. S. Harlan. The Attorney General rec- 
ommended commutation of Harlan's sentence 'to six months' imprisonment, 
and the same as to Huggins and Hilton; and denial as to Gallagher and 
Grace. The President endorsed the case as follows: ^Commute Harlan's 
Huggins' and Hilton's sentences as reconunended by the Attorney Gener- 
al — ^As to Gallagher and Grace application denied.' 

"Very truly yours, Fred W. Carpenter, Secretary to the President 
"Hon. James P. Taliaferro, U. S. S. Ja<*sonvine. Fla." 

Much evidence was offered touching the manner of making entries on 
the minutes. These minute entries showed that the Circuit Court had been 
opened by the presiding Judge, the Hon. Charles Swayne, at the commence- 
ment of the regular term in March, 1906, and continued in session by ad- 
journments from day to day to the 6th of June. On that day, the court 
met and made decrees in several cases, which were entered on the minutes, 
and then without adjourning to any particular day, ordered "pending the 
absence of the presiding Judge of the court, that the same be opened and 
adjourned in pursuance of rule 13 of the rules of practice of the court." 
The rule read as follows: **Durlng the temporary absence of the Judge, 
the court shall be deemed opened dally at each of the clerk's offices in the 
district for the transaction of business on the equity side of the court, and 
also for the filing of papers and the transaction of business of a general 
character in the court, and the clerk shall be present In person or by a 
deputy, and a record of the same shall be entered upon the minutes of the 
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conrt upon each day.** After the order, the court was adjourned by the 
clerk and marshal from day to day until the 6th day of Ngvember, 1906, when 
the Judge returned and opened the court dally thereafter, until the trial, 
conviction, and sentences were had in these cases. It was shown that 
Judge Swayne was the only judge who held the United States courts for 
the Northern district of Florida during the year 1906, and that he held a 
Circuit Court at Tallahassee, as late as the 15th day of May, 1906. The 
civil and criminal minutes were kept in different books, the clerk testify- 
ing that some of the entries relating to these cases were completed as late 
as Decem^ber 21, 1906, from the records and memoranda made during the 
trial, and that though these minutes had not been signed by the presid- 
ing judge, the bound books In whidi the minute entries were contained 
had been and were treated by the court as its minutes during the period 
covered by them. 

The evidence further showed that the clerk used two India rubber stamps. 
One was used when the presiding judge was present and read as follows: 
"At a stated term of the Circuit Court of/ the United States held within 
and for the Northern District of Florida, begun and held at the City of 
Pensacola on the day of , A. D. 190 — present the Honora- 
ble Charles Swayne, Judge." Among other proceedings had were the fol- 
lowing, to wit: **It was ordered that the court adjourn until tomorrow morn- 
ing at 10 o'dodi." The other rubber stamp, used when the judge was not 
present, read as follows: "Court was opened pursuant to said order. Present 
the clerk and marshal. It was ordered that the court adjourn until to- 
morrow morning at 10 o'clock." The body of the entries was the impression 
of the stamp, and the interlineations were with pen and ink. The petitioners 
objected to these entries, insisting that they were mere narratives of past 
transactions, and were made with rubber stamps, and did not constitute the 
record of the court 

The minutes and testimony of the clerk show that the Honorable David 
D. Shelby, United States Circuit Judge, mailed from Huntsville, Ala., on 
October 23, 1906, the following orders, which were received by the deric 
at Pensacola, Fla., on October 24, 1906, to wit: 

"Ordered, that there be drawn from the Jury box by the derk and mar- 
shal of this court, in accordance with the rules and practice thereof, the 
names of thirty-six persons, competent and qualified to serve as petit ju- 
rors in said court, for whom a vwiire facias shall issue returnable on the 
12th day of November, 1906. October 23, 1906. 

"David D. Shelby, United States Circuit Judge. 

"Ordered, In accordance with the rules of practice of this court, that a 
grand jury be impaneled therein on the 7th day of November, 1906, and 
that the derk and marshal draw from the jury box the names of twenty- 
three competent and qualified persons who shall be summoned to serve as 
grand jurors in said court at said term. October 23, 1906. 

"David D. Shelby, United States arcuit Judge." 

At the time these orders were made. Judge Shelby was not in the state 
of Florida, but was in Alabama. In compliance with the orders so made. 
the clerk and marshal on October 24, 1906. drew the venire for the grand 
and petit juries, which were organized respectively at the time fixed in 
the orders, Judge Swayne himself having opened court on the 5th day of 
November, 1906. 

The evidence showed that after the grand jury had found two indictments 
against the petitioners, it was supposed they were defective, and the United 
States attorney requested the grand jury to remain in session until he could 
draw and present a new or third indictment. This he did, explaining where- 
in the third indictment differed from the others, and that it required the 
action and consent of the grand jury before It could be presented. He th^i 
retired from the room. Several of the grand jurors were called as wit- 
nesses. Some of them testified they did not vote on the last indictment, 
while others testified they did not recollect whether they did or not. All ' 
who testified stated they heard no objection to the finding of the bill, and 
that there was a consultation beween the foreman and members of the 
grand jury in the room when the indictment was read over to them. The 
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for^nan testified: ^ think we took no rising vote on the Indictment, and 
I asked if it was consented to, and it was agreed tbat it was to be signed 
by the foreman. Probably we took no vote formally." He further testi- 
fied: "I asked if there was any objection to the Indictment, and a good many 
said no, and others remained silent, and I said, 'I will sign it' '* Immediate- 
ly after the foreman signed the bill, the grand jurors went In a body in- 
to the courtroom, and delivered this indictment, with others found at that 
term, to the presiding judge in open court. Nothing was then done by 
any of the grand jurors regarding any of the indictments except the presenta- 
tion of their formal report, giving among other things the number of "true 
bills," they had Vretumed," and asking to be discharged. Counsel for peti- 
tioners testified the first intimation he had that no vote had been taken on 
the indictment came to him on the 30th of October, 1900, as a result of his 
search a day or two prior to the issue of the writ of the minute entries 
and for the grand jury docket, and in consequence of answers of several oT 
the grand jurors to his inquiries, and that the petitioners were not aware 
until then that no vote had been taken upon the finding of the Indictment 

After hearing all the evidence, the court discharged the writ, and or- 
dered the prisoners remanded to the custody of the marshal In execution 
of the sentences which were corrected none pro tunc, In accordance with 
the prayer of the motion of the government, but, for reasons stated in the 
opinion, allowed them to give ball, pending appeal to the Supreme Court, 
to answer its judgment in the premises. 

W. W. Floumoy and J. F. Stallings, for petitioners, 
R. P. Reese, Sp. Asst Atty. Gen., contra. 

JONES, District Judge* (after stating the facts as above). As the 
hearing on habeas corpus is summary, and before the court without a 
jury, and is not governed by technical rules of pleading or evidence, 
the court allowed petitioners to introduce such evidence as they 
deemed material to their contentions, without then passing upon their 
relevancy or legality, reserving; decision as to these matters until it 
came to render judgment on the merits of petitioners' applications. 

1. Section 5440 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3676) authorizes the court upon conviction of a violation of its pro- 
visions, to inflict a "penalty" within certain limits, and imprisonment 
in the penitentiary for not more than two years. The sentences con- 
formed to the statute regarding the penalty, and* the length of im- 
prisonment, but instead of imposing imprisonment in the penitentiary, 
imposed imprisonment at hard labor in the penitentiary. It is in- 
sisted that the sentences, being in excess of the authority of the court, 
are nullities, and furnish no warrant for detaining the petitioners. 
Conceding that a sentence to hard labor is in excess of the jurisdic- 
tion, and void to the extent of such excess of jurisdiction, the question 
arises, What is the proper practice as to the issue of the writ of habeas 
corpus in a case like this ? United States v. Pridgeon, 153 U. S. 48, 
14 Sup. Ct. 746, 38 L. Ed. 63lj is much like this in principle, the only 
difference being that here the application for relief is to the court of 
original jurisdiction, while there, it was made to another court, in 
whose territorial jurisdiction Pridgeon was confined. The Supreme 
Court held in that case, that "where a court has jurisdiction of the 
perscm and oflfense, the imposition of a sentence in excess of what 

1 Specially designated, the judge of the district having been of counsel. 
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the law permits does not render the legal or authorized portion of the 
sentence void, but leaves only such part of it as may be in excess, open 
to question and attack." In the conclusion of its opinion, the court 
was particular to say, "It did not consider it necessary or proper to ex- 
press any opinion as to what would have been the proper action of the 
Circuit Court in dealing with the petitioner's application," and re- 
frained from intimating even whether the proper practice would be 
to deny the writ and leave the petitioner to his writ of error, or to 
issue the writ of habeas corpus, and commit the prisoner to the custody 
of the penitentiary officials, with directions to carry out and enforce 
only that part of the sentence imposing imprisonment according to 
the rules and regulations of the institution. In Re Bonner, 161 U. S. 
242-259, 14 Sup. Ct. 323, 326 (38 L. Ed. 149), where the Supreme 
Court discusses the question at some length, Mr. Justice Field speak- 
ing of cases where the conviction itself is correct, and "the excess of 
jurisdiction on the part of the court being in enlarging the punishment 
or enforcing it in a different mode or place than that provided by 
law," says: 

"In such case, there need not be any failure of justice, for where the convic- 
tion is correct, and the error or excess of jurisdiction has been as stated, 
there does not seem to be any good reason why the jurisdiction of the person 
shaU not be reassumed by the court that imposed the sentence in order that 
its defects may be corrected. ♦ ♦ ♦ In such case, the original court would 
only set aside what it had no authority to do, and substitute the direction re- 
quired by law to be done upon the conviction of the offender." 

The whole opinion is a strong admonition to the courts to conform 
strictly to the terms of the statutes in imposing sentences. Here, the 
application for the writ is to the court of original jurisdiction, and the 
court, the prisoners still being within its control, has full power to 
correct the sentences, or, if need be, resentence according to law, and 
for many obvious reasons, it is better for this court to issue the writ 
and bring up the prisoners and correct an unauthorized sentence than 
to leave that duty to be performed by other courts. Reynolds v. United 
States, 98 U. S. 145-167, 25 L. Ed. 244, opinion on rehearing. 

The writ having issued, and the prisoners being in court, and hav^ 
ing had due notice, the government moves to amend the sentences 
nunc pro tunc by expunging therefrom the part imposing "hard la- 
bor." These words can be expunged without affecting in any way 
the validity of that part of the sentence which already provides for 
imprisonment in the penitentiary. The words are not so interwoven 
and intermingled with the purpose of the rest of the sentence, or the 
language in which it is expressed, that they cannot be stricken out, 
and still leave the corrected sentence perfect, and capable of execution 
according to the command of the statute, and the judgment of the 
court in that respect. When statutes prescribe particular kinds or 
modes of punishment, the court has no power to inflict any other. 
The statute nowhere authorizes the court to impose hard labor on 
conviction for the offense, though it does authorize and require im- 
prisonment in the penitentiary. When the court went further than im- 
prisonment in the penitentiary, and prescribed hard labor, it cut loose 
from the authority of the statute, and exceeded its jurisdiction, and 
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to the extent of such excess, its action is a nullity. It is true that 
hard labor may be inflicted by the penitentiary authorities, where the 
sentence is to imprisonment in the penitentiary merely; but in that 
case, hard labor is inflicted, not in obedience to the command in the 
sentence, but because of the status of confinement in the penitentiary, 
under whose rules hard labor may be administered, if they so provide, 
whether included in the sentence or not. No law gives the court 
the power to determine what the rules and discipline of the peniten- 
tiary shall be. The citizen has the right to stand on the law as it is, 
and to insist that the court, by imposing modes of punishment which 
the statute does not provide for the offense, shall not determine ques- 
tions which the law leaves solely to the prison authorities, under the 
statutes regulating federal penitentiaries. Plainly, that part of the 
sentence which imposed hard labor is without warrant in law, beyond 
the power of the court to inflict in any event on a conviction for this 
offense, and is invasive of the legal rights of petitioners. Mani- 
festly, it is the duty of the trial court, when its attention is called to 
its unauthorized action, to correct the sentence nunc pro tunc in this 
particular. 

2. While the writer does not doubt in view of the statement in 
the letter from the President's secretary to Senator Taliaferro, that 
the President has ordered the sentences in these cases to be commuted 
to six months' imprisonment, the court can take no action upon it. 
A pardon must be delivered to the prisoner, or some one for him, 
before it can becbme legally effective. Until then, it rests in the pleas- 
ure of the pardoning power to rescind and withdraw what, up to 
that time, is a mere promise to grant a favor in the future. It is not 
shown that any warrant of commutation has ever issued or been de- 
livered. Had that been done, as the action of the executive must ap- 
pear, by matter of record, it could be shown only by the production 
of the warrant of commutation, or a certified copy thereof. These 
matters aside, had a warrant of commutation issued and been delivered 
to the prisoners, and exhibited to the court, it would not afford the 
slightest reason for interfering with the execution of the commuted 
sentence in the penitentiary. The constitutional prerogative of the 
President to grant reprieves and pardons includes the power to com- 
mute punishments. A common exercise of the power is where with- 
out changing the mode of punishment, less of that kind of punishment 
is exacted and substituted for the greater punishment of the saihe 
kind required by the original sentence. Here, the punishment fixed 
was imprisonment in the penitentiary for a certain time, and it is 
changed to imprisonment there for a less time. The original sentence 
to the penitentiary being lawful, and the President having the power 
to shorten the length of imprisonment without otherwise interfering 
with it, the execution of the commuted sentence in the penitentiary 
cannot be unlawful merely because the statutes do not authorize the 
courts, in fixing the punishment in the first instance, to inflict im- 
prisonment in 3ie penitentiary for so short a time. In re William 
Wells, 18 How. 307, 15 L. Ed. 421. 

3. When the Circuit Court is in session, it necessarily makes the 
order to draw the grand jury to attend its sitting. At other times, the ' 
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order is properly made by any *'one of the judges of such Circuit 
Court," in his discretion. Rev, St. § 810. Under our statutes, what- 
ever may have been the case at the common law (Curtis v. Common- 
wealth, 87 Va. 589, 13 S. E. YS), the making of an order for the draw- 
ing and attendance of a grand jury is the exercise of judicial power, 
but the power pertains to the judge, as well as to the court. Such 
an order does not determine anything with reference to any adversary 
proceeding in the court, or conclude public or private rights in any 
way, and amounts to nothing more than a mere administrative regula- 
tion of internal affairs relating to the organization of the court. 
There is nothing in the nature of the order which calls for the presence 
of the judge when the court officers execute its command. So long as 
the order is made by the proper authority, its source, whether the 
court, or one of its judges, is of no concern to the defendant who is 
afterwards indicted by the grand jury; though if the grand jury be 
drawn by unauthorized persons, or from persons not properly selected 
or qualified and the like, he has his remedy by motion to quash the in- 
dictment when he is called to answer it. Judge Shelby was one of the 
judges of the Circuit Court for the Northern district of Florida, when 
he made his order of October 23, 190G, for the drawing of a grand 
jury to attend the Circuit Court for the Northern district of Florida, 
on the 7th of November following. As such, he had the right, and 
was under duty, whenever occasion arose, to make preparatory orders 
for the disposition of business which might come before the court at 
its next sitting. His general authority as to such matters is not ques- 
tioned, but it is insisted in this instance, his order is a nullity, and, 
apart from another objection hereinafter considered, could not author- 
ize the assembling of a grand jury, because Judge Shelby was in 
Alabama, and did not come personally into the territorial jurisdiction 
of the circuit court for this district, at the time of making the order. 
This contention is untenable both on reason and authority. 

While Judge Shelby is "one of the judges" of this court, he is .at 
the same time one of the judges of all the other circuit courts in this 
judicial circuit, which, at the time the order was made, were required 
to be held in as many as 56 different places in the six states consti- 
tuting the Fifth judicial circuit. The necessity for the exercise of his 
administrative functions regarding these numerous courts is con- 
stantly arising, in such matters as the adjournment of a court, when 
thfe circuit or district judge who purposed to hold that court cannot 
attend, or postponing the day fixed for the sitting of a court to an- 
other day or drawing of juries in advance to be in readiness for the 
court when it convenes, and the like, yet, at that very time, he may be 
holding another circuit court himself, or sitting with the Court of 
Appeals. To require a circuit judge to abandon his duty in every 
other court, and to come personally into the territorial jurisdiction of 
a particular court, before he can lawfully exercise his administrative 
functions concerning it, would, in a large measure, prevent the exer- 
cise of his functions as to other courts at the same time, and for the 
time being, convert him, for all practical purposes, into a judge of only 
one of them, though the statutes, at least, while he is in the discharge 
of his judicial duties anywhere in the Fifth judicial circuit, make him 
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the judge of all of them at the same time. The operation of such a 
rule would inevitably hinder and clog the administration of justice, 
and undermine the purpose of Congress in the creation of the circuit 
judges and the duties conferred upon them. A circuit judge may 
rightfully dispose of any administrative matter in any circuit court in 
his judicial circuit, which may be properly ordered at chambers, with- 
out personally going into its territorial limits, wherever his chambers 
may be for the time being, so long as they are held at any place with- 
in his judicial circuit. In re Parker, 131 U. S. 221, 9 Sup. Ct. 708, 
33 L. Ed. 123; Horn v. Pere Marquette R. R. Co. (C. C.) 151 Fed. 
626 ; Ex parte Steele (C. C.) 161 Fed. 886. Apart from this, the per- 
sons summoned were qualined to serve as grand jurors, selected for 
that purpose by the officers provided by law, and drawn pursuant to 
an order of a judge and the rules of the court by officials to whom the 
law commits the duty. A grand jury so drawn certainly cannot be 
without "authority to sit as a ^rand jury," unless the court of which it 
formed a part was itself holdmg a session at a time or place not au- 
thorized by law. If in any other way, there was a want of strict con- 
formity to law in their convening, it was a mere irregularity which was 
waived by the defendants' pleading not guilty and going to tri^l, with- 
out first calling the attention of the trial court to it in some appropri- 
ate way. 

4. Waiving the question whether the objection that no "legal evi- 
dence was introduced before the grand jury authorizing the finding of 
the indictment" can be raised for the first time after .plea and convic- 
tion, and whether a sentence can ever be attacked collaterally on such 
a ground, it suffices to say that neither the record of the trial, nor the 
evidence introduced on this hearing, supports that averment of the 
petition. The presumption, until Ae contrary appears, is that the 
grand jury acted upon legal evidence, and the burden rests on him 
who asserts that it did not to prove it. This indictment was evidently 
founded upon the testimony of witnesses on two previous days touch- 
ing the offense upon which the grand jury at that session had already 
found two other indictments; and was preferred, to cure supposed 
defects in the earlier indictments touching the same matter. Under 
such circumstances, it was not necessary, or at all essential to the va- 
lidity of the last indictment, that the witnesses be recalled before the 
grand jury and go over their former testimony. The attention of the 
grand jury was pointedly directed to this indictment, whose disposition 
was the only unfinished business before it. After it was discussed, 
the foreman said he would sign it, and the grand jurors made no objec- 
tion. Immediately afterwards, they went in a body to the courtroom 
and made a report of the number of "true bills" they had found, which 
included this one, and delivered them to the presiding judge in open 
court. No formal vote of jurors is essential to the finding of a true 
bill, and the law requires no record of such a vote, if taken. The in- 
telligent assent of the jurors to the making of the accusation is all 
that the law requires, and it provides the mode by which that assent 
must appear, by the requirement that the grand jury itself deliver the 
indictment to the judge in open court. When, as the record itself, 
180 F.— 9 
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as well as the testimony shows, the grand jury went in a body before 
the court and returned these indictments with others found at that 
time, signed by the foreman and the United States attorney, and de- 
livered them to the presiding judge In open court, that furnished evi- 
dence that the grand jury had found the bills, and assented to them as 
"true bills," and was proof in the most solemn form that it had regu- 
larly discharged its constitutional functions as an accuser regarding 
the particular matter. When the petitioners pleaded not guilty and 
went^o trial without first raising the objection, it was an admission 
of record by them that the indictments had been properly found and 
constituted a genuine record of the court. The necessities of this 
case do not require the court to follow counsel in their elaborate 
argument as to the power of the court at a subsequent term to dis- 
charge a prisoner, who is still within its control, after conviction and 
sentence, when he has been tried on an indictment which was never in 
fact acted on by the grand jury, but got upon the court records by 
mistake, or was palmed off on the court by trickery or fraud. It may 
be in such a case that due regard for "truth and justice, and the pres- 
ervation of the verity and dignity of its own records, and the protec- 
tion pf the citizen, and the preservation of the constitutional guaran- 
ty," in its integrity, would compel the court to expunge the indictment 
from its record as a spurious paper, and thereupon treat the convic- 
tion as though the prisoner had been tried without indictment at all, 
and, if the prisoner were still in its control, require the court to bring 
him up on habeas corpus and discharge him. Sparrenberger v. State, 
63 Ala. 482, 25 Am. Rep. 643 ; United States v. Coolidge, 2 Gall. 367, 
Fed. Cas. No. 14,858 ; Low's Case, 4 Greenl. (Me.) 439, 16 Am. Dec. 
271. This case clearly does not present that question. 

5. It is ^insisted with much confidence that the application to the 
facts of these cases of the doctrine declared in Re Bain, 121 U. S. 
1, 7 Sup. Ct 781, 30 L. Ed. 849, and Hans Nielsen, 131 U. S. 176, 9 
Sup. Ct. 672, 33 L. Ed, 118, as to the denial of constitutional rights 
in a criminal trial, requires the discharge of petitioners on grounds 
other than those hereinbefore mentioned, which it is urged appear on 
the face of the record. The first is that the court had no jurisdiction 
to try or detain the petitioners, because they were tried and con- 
victed in violation of the sixth amendment, in the Northern district 
of Florida, for an offense, which, if committed at all, was committed 
in the Middle district of Alabama, and that, "under the authority of 
Hyde v. Shine, 199 U. S. 84 [25 Sup. Ct. 760, 60 L. Ed. 90], while 
this court upon habeas corpus may not weigh the evidence, yet, upon 
habeas corpus, this court should examine the evidence to see whether 
it shows, as claimed by the petitioners, affirmatively, conclusively and 
without contradiction, entire lack of evidence to support the accusa- 
tion, and if so found, then this court should discharge the prisoner." 
This court had undoubted jurisdiction of the offense for which the 
petitioners were indicted. They were lawfully in the custody of the 
court, and were arraigned upon an indictment which charged that the 
offense was committed within the Northern district of Florida. They 
were confronted with the witnesses against them, and given a trial 
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by a Jury, which, by its verdict affirmed the truth of the accusation 
made in the indictment, and were, thereupon, convicted and sentenced. 
The record itself doe^ not show that any error intervened in the 
trial on account of the denial of any constitutional right or other- 
wise which invalidated the conviction, or that anything has happened 
subsequent thereto which puts an end to the power of tiie court over 
the prisoners. On such a state of the record, the Supreme Court has 
always held that a conviction cannot be collaterally attacked on habeas 
corpus. A bill of exceptions is no part of the record proper, and 
can be treated as a part of it only in an appellate proceeding. It 
cannot be used on habeas corpus, to put even the trial court in error, 
much less can its recitals be made the foundation for the lower court's 
reversing the ruling of the higher court, wherein the action of the 
trial court which is made the basis of the application for habeas cor- 
pus was distinctly urged as error, and held to be free from error. 
Petitioners' invitation to open the bill of exceptions and weigh the 
'evidence therein recited, in order to determine that the offense was 
committed in another district, as it is contended the cases of Hyde 
V. Shine, 199 U. S. 84, 26 Sup. Ct. 760, 60 L. Ed. 90, and Tinsley v. 
Treat, 205 U. S. 20, 27 Sup. Ct. 430, 61 L. Ed. 689, require it to do. 
must, therefore, be declined; and this, although their contention were 
conceded that the formation of the conspiracy alone constituting the 
offense, it necessarily follows, under the sixth amendment, that the 
conspirators can be indicted only in the district wherein the con- 
spiracy was formed, though an overt act be done by some of the con- 
spirators, in the furtherance of its objects, in another district. 

6. The next ground urged for discharge is that the petitioners were 
indicted, convicted, and sentenced by a court which was sitting at a 
time not authorized by law. If this be true, the proceeding from be- 
ginning to end would be coram non judice and void, and the affirm- 
ance of the conviction, by an appellate court, in which the trial is 
on the record and not de novo, would not cure the infirmity of a 
want of jurisdiction in the court which pronounced the sentence. 
Scott V. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 896. Be- 
sides, the minute entries relied on^to show that the sitting of the court 
»was at an unauthorized time, though distinctly appearing on the rec- 
ord presented on this hearing, were not fully certified in the record 
sent to the Court of Appeals on writ of error, and the question was 
not brought to its attention in any way, or even mentioned by the re- 
motest inference in the per curiam opinion handed down on the af- 
firmance. The Court of Appeals, under such circumstances, would 
not be bound by its judgment of affirmance in any subsequent pro- 
ceeding, which might come before it, involving the want of jurisdic- 
tion in the lower court in this very matter. Boyd v. Alabama, 94 U.. 
S. 645, 24 L. Ed. 302. If the record itself shows petitioners are de- 
tained, under a conviction and sentence of a court which was sitting 
at a time not authorized by law, a case is presented of a deprivation 
of liberty without due process of law in violation of the fifth amend- 
ment to the Constitution, and the Circuit Court never had or can re- 
quire jurisdiction of the person, by virtue of the proceedings at such 
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a sitting, and, under the doctrine of the Bain and Nielsen Cases, the 
petitioners would be entitled to relief on habeas corpus. 

7. The record shows that the regular March term of this court at 
Pensacola, for 1906, was opened by the district judge, at the time 
appointed by laW; that the court continued in session, as its business 
required, until and including the 6th day of June, when, at the close 
of the sitting, it was ordered "pending the absence of the judge, 
the court be opened and adjourned pursuant to rule 13 of the rules 
of practice of this court," and that in pursuance of the order, the 
clerk and marshal, in the absence of the judge, opened and adjourned 
the Circuit Court daily, from the 6th day of June until the 7th day of 
November, when the presiding judge returned arrd presided over the 
court, until the convictions in these cases were had. Petitioners in- 
sist the term thereby lapsed, and the court was then sitting without 
authority of law. They argue the court should have made an order 
on the 6th day of June, fixing the day when the court would resume 
its sitting, and that not having done so, its action amounts to an ad- 
journment sine die; that the clerk had no authority to open and adjourn 
the court, in the absence of the judge, except when the latter fails to 
appear at the commencement of the regular term; that the court was 
powerless to delegate such authority to the clerk; and that the order 
and everything done under it are void. 

Section 658 of the Revised Statutes (U. S. Comp. St. 1901, p. 630), 
as amended by subsequent enactments, provides that the regular term 
of the Circuit Courts for the Northern district of Florida shall be 
held ip each year at Tallahassee on the first Monday in February, and 
at Pensacola on the first Monday in March. It relates to the holding 
of courts already organized, with jurisdiction fully defined, and de- 
signs to fix not only the date when they must begin their regular ses- 
sions, but to prescribe the length of time thereafter in which these 
courts shall have opportunity and right to remain in session, at each 
regular term, to accomplish the purpose for which the courts were 
created. Bearing in mind the accepted meaning of the word "term," 
when used in this connection, the plain command of the statute is 
that the Circuit Court must commence to sit at Pensacola on the first 
Monday in March of each year, and have the succeeding 12 months 
in which to sit for the dispatch of business; unless the judges put 
an end to their right to hold the court during that period by final 
adjournment, or by nonattendance at the commencement of the regu- 
lar term in any year and failure, in that event, to provide against a 
lapse of the term, by instructing the marshal, in the absence of the 
judges, to adjourn to some subsequent day of the term. This full 
12 months, in which this court may dispatch its business, is contem- 
plated here, notwithstanding the requirement of the regular session 
at Tallahassee each year. There are five judges who may sit in the 
Circuit Court aside from those who may be specially designated, and 
they are authorized to hold Circuit Courts at the same time in the 
same district. The requirement to hold the Circuit Court at Talla- 
hassee does not, therefore, evince any legislative intention to inter- 
rupt the sittings of the court at Pensacola during the regular March 
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term. In the absence of a statute so providing, it is impossible on 
principle to hold, after the regular term has been opened in conform- 
ity to law, that the failure of a judge subsequently to open a court on 
a day of the term to which a recess has been taken, or the cessation by 
the court of a particular sitting without appointing the time when it 
will be resumed, can forfeit the right of the court to resume its sit- 
tings at any time during the remainder of the term. The court's au- 
thority to sit at Pensacola, for a period of 12 months in each regular 
term, having been conferred by statute and perfected by the prompt 
convening of the regular March term, the right to hold court exists in 
full vigor throughout every day of the whole 12 months, until the 
court puts an end to its authority by a final adjournment, or the right 
has been extinguished by operation of law, by the arrival of the day 
fixed by law for the commencement of the next regular term, or by 
legislation changing the time or place of holding the court. That 
there may not have been an unbroken chain of adjournments, from 
June to November, or that the court ceased an intermediate sitting, 
without announcing when it would resume the sitting, or failed to 
attend on a day to which the court adjourned a sitting, cannot alter 
the fact that November, in which the sitting here complained of was 
had, fell within the 12-month period during which the law authorized 
the court to sit at Pensacola. 

There are cogent reasons, apart from the fact that there is no au- 
thority of law to begin a regular term except at the time the statute 
provides, why the courts in general have attached consequences to 
the failure to open a regular term at the time prescribed by law, which 
they do not visit upon the failure to open court at any subsequent 
period of the term. The day fixed by law for the beginning of a 
regular term determines when process shall be returned, bail pro- 
duce their principal, judgments may be taken for want of appearance 
or plea, and cases tried or set down for disposition. To compel liti- 
gants, witnesses, and court officers to remain in attendance on a court 
after the day fixed for the beginning of the regular term, and wait 
indefinitely until such time as the judges may chance to appear and 
open court, would work grievous injustice to litigants and produce 
much public inconvenience. When the regular term has been opened 
on time, and the court recesses, persons then in attendance take notice 
when it will resume its sitting, and of its orders in relation to pending 
business. The only likelihood of injustice on the court's reconvening 
is that a litigant may be unprepared, or not have timely notice when 
his case is called for trial, and orders be taken in it— consequences 
which can generally be avoided by ordinary diligence, and inquiry of 
court officers about what was done at the first sitting of the term. 
There is certainly nothing in the law relating to the holding of the 
Circuit Court (sections 671, 672, Rev. St. [U. S. Comp. St. 1901, pp. 
545, 646]), which indicates any intention to lapse the regular term, 
or to shorten any portion of it, after it has been regularly opened at 
the time appointed by law, for any of the reasons which it is here con- 
tended bring about that result. The statutes guard against lapses of 
regular terms by providing that the judge when he cannot be present 
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to Open the court, at the commencement of the term, may still con- 
trol the subsequent sittings at that term, by written order to certain 
officers of the court to adjourn "from time to time, as the case may 
require, to any time before the regular term." Congress was not 
unmindful of the vicissitudes to which human affairs are subject, or 
ignorant that numerous contingencies, such as the sudden illness of 
the judge, or a member of his family, the breaking out, at the place 
where the court is held, of a riot or civil commotion, the obstacles of 
a flood or an extraordinary fall of snow, the prevalence of an epi- 
demic, or other unusual or providential occurrence, often cause the 
absence of the judge, and a consequent adjournment of a court during 
a term. The fact is, therefore, most significant, in this connection, 
that Congress provided for the lapse of the term only in the con- 
tingency of failure to open the court, in consequence of the absence 
of the judge, at the very time appointed by law for the commence- 
ment of the regular term. It seems clear, therefore, that Congress 
never intended that the period it gave the court in which to administer 
justice at any regular term, after the power of the court over the 
term had been rightfully, put in motion, should be shortened or lapsed 
for the remainder of the time because of absence of the judge or ir- 
regular sittings. Neither the letter nor spirit of the statutes, nor the 
customs of our country, nor the conditions under which justice is 
administered here, nor any consideration of public necessity or con- 
venience warrants us in attaching those consequences to the failure of 
a Judge to open the court at other times, which the statute exacts only 
for failure to commence the holding of the regular term at the time 
the law fixes for its beginning. It is the particular time when the 
judge is absent, not his mere absence and failure to open court, which 
determines whether the failure to open court shall lapse the term. 
There are a few authorities, of which Wight v. Wallbaum, 39 111. 654— 
561, is an example, which hold that the failure of a judge to open the 
court, at the time to which a recess is taken, lapses the term. These 
authorities are not in harmony with the current of authority, and 
treat the question as though it were one of jurisdiction, when it really 
relates only to the regularity of the exercise of jurisdiction after it 
has attached. 

The term here was regularly opened in March, and did not expire 
until the day fixed by law for the commencement of the next reg- 
ular term, and the court, meanwhile, did no act which put an end to 
its right to sit in November. At the last sitting in June, it. not only 
did not adjourn to any particular day, but made an order which, when 
considered in connection with the rule of the court to which it re- 
ferred, is far from evincing any purpose to take *a final adjournment 
for the term. It meant only to provide for the interval in the sittings, 
during the "temporary absence of* the judge." •The only just inter- 
pretation of the order is that the judge intended to return and re- 
sume the sitting of the court at some subsequent day during the term. 
Conceding that the clerk, unless specially authorized by statute, can- 
not open and adjourn court in the absence of the judge, so as to give 
validity to its sittings, we will treat the case as if the court had ter- 
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minated its sittings on June 6th, without making any order as to the 
time when it would resume its sessions, and did not afterwards re- 
convene until November following. Thus construing the record, the 
court was not sitting without authority of law when these convictions 
were had in November. The term not ending until the first Mon- 
day in March, 1907, the clerk had until that date to complete the 
minute entries of the court, and these entries having been made dur- 
ing the term, though with a rubber stamp, and entered upon a record 
which the court recognized as its minutes, must be accorded verity 
and accepted as its minutes for the term. The November sitting con- 
stituted neither a special term, nor an adjourned term, but was simply 
a continuation of the regular term, the court having merely suspended 
its sessions from June to November. Schofield v. Horse Springs 
Cattle Co. (C. C.) 65 Fed. 433; People v. Sullivan, 115 N. Y. 185, 21 
N. E. 1039 ; Freeman on Judgments, § 90 ; Hume v. Bowie, 148 U. 
S. 245, 13 Sup. Ct. 582, 37 L. Ed. 438 ; Union Pac. R. R. Co. v. Hand, 
7 Kan. 380; E. T. I. & C. Co. v. Wiggin, 68 Fed. 446, 15 C. C. A. 
510; Harrison v. German-American Fire Insurance Co. (C. C.) 90 
Fed. 758-762 ; State ex rel. Barber v. McBain, 102 Wis. 431-435, 78 
N. W. 602 ; State of Florida v. Charlotte Harbor Phosphate Co., 70 
Fed. 883, 17 C. C. A. 472. 

8. Supreme Court rule 34 (29 Sup. Ct. xxi) as to bail, when a 
writ of habeas corpus has issued and been discharged, leaves the bail- 
ing of the prisoner pending appeal entirely within the discretion of 
the court which issued the writ. It is needless to say that there is 
no constitutional right to bail in any case, after conviction. After 
all that has been said and written on the subject, the only rule which 
can be deduced from the authorities is that bail should be granted or 
denied as best eflfects exact justice between the government and the 
defendant according to the character and urgencies of the instant case, 
determined in the light of the principles of the common law as af- 
fected by the enactments of Congress. It is due to social order and 
proper regard for the majesty of the law, that a sentence, especially 
when affirmed by an appellate court, should be executed without un- 
due delay, and courts should be careful not to give countenance to 
factious resistance to the orderly operation of the law by lightly ad- 
mitting a convicted prisoner to bail. On the other hand, it is also 
to be borne in mind that the law is quick to afford opportunity and. 
means to the citizens to redress wrongs at its hands, and delighting 
as it does, in the liberty of the citizen, will not, except in rare in- 
stances, compel the prisoner to undergo sentence before the final court 
has spoken, when he is honestly pursuing legal means to avoid a con- 
viction. The general rule — though that case is not exactly like this 
in principle — is well stated in Rose ex rel. Carter v. Roberts, 99 Fed. 
952, 40 C. C, A. 203, where it is said : "It is the right and privilege 
of a person deprived of liberty to review to the extent permitted by 
law the legality of his detention, even when it is pursuant to the 
judgment or sentence of a court, and the execution of the sentence 
should be stayed pending a final determination, unless very excep- 
tional circumstances justify the court in refusing to do so." 



Digitized by 



Google 



136 180 FEDERAL BEPOBTBB. 

The sentences, it is assumed, will be commuted to six months' im- 
prisonment, as the President has so ordered. It appears from the 
record of the trial that the court deemed six months oot an unrea- 
sonable time in which to enable petitioners to prepare the record and 
take their writ of error from the Circuit Court of Appeals. The 
same record, together with the additional matter adduced on this 
hearing, must be prepared and docketed in the Supreme Court on this 
appeal, and printed in accordance with the rules, and months would 
elapse before the petitioners would be in position to make any ap- 
plication for relief to the Supreme Court against the immediate exe- 
cution of the sentence, or to advance the case, and if it were ad- 
vanced, it could not be decided before the term of imprisonment in 
the penitentiary would expire. Some disposition must be made of 
the prisoners pending their appeal, and here the only disposition which 
can be made of them is. to send them to the penitentiary to undergo 
sentence, or to detain them in jail, or to bail them, pending appeal. 
If bail be denied, and they are sent to the penitentiary, the illegality 
of their detention would become a moot question long before the 
case could be decided. - If they are detained in jail, they would suf- 
fer jail imprisonment, for fully as long, if not for a longer term than 
the commuted sentence in the penitentiary, and still have to undergo 
punishment there, if they fail in their appeal ; while on the other hand, 
if they succeed, they would, "by the denial of bail, have been com- 
pelled to undergo an illegal term of imprisonment of several months, 
either in jail or in the penitentiary. 

The prisoners, during the three years in which this prosecution has 
been pending, have shown no disposition to evade the process of 
the court. They appeared to abide the judgment of the Court of 
Appeals, and offer ample bail to secure their appearance to answer 
the judgment of the Supreme Court, if bail be allowed them, pend- 
ing appeal to it. There is no reason to suspect they would not be 
forthcoming, if its decision should be adverse to them. The in- 
dictment charges the conspiracy was formed and executed in the 
Northern district of Florida, but petitioners earnestly insist that the 
proof shows that it was formed in the Middle district of Alabama, 
and that it is open to them to raise the constitutional question thus 
involved in the Supreme Court, on appeal from the judgment of this 
court on this application. While the court has no doubt that the 
issue cannot be raised, even under the doctrine of the Nielsen and 
Bain Cases, on such an appeal, where the conviction is upon an in- 
dictment which charges the offense was committed within the juris- 
diction of the court which tried it, and is confident that the com- 
plaints so earnestly urged, of a denial of constitutional rights in 
other respects, are ill founded, yet it is mindful of the experience of 
many trial judges that judgments of whose correctness they are firmly 
convinced are often reversed, while those about whose correctness 
they entertain grave doubt are not infrequently affirmed. If this 
court be in error in remanding the prisoners, the refusal of bail, re- 
sulting as it Would in the immediate execution of the sentence, or 
their detention in jail, would work a grievous wrong to them; while 
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on the other hand, if the order remanding them be affirmed, the pris- 
oners being meanwhile on bail, no harm can come to the government 
or the defendants. It is not of as much importance to the general 
administration of justice, under the conditions governing these cases, 
that these prisoners begin to serve their sentences on any particular 
day or month, as that in individual cases the constitutional rights of 
citizens shall not be invaded, by compelling them to suffer execution 
of a sentence, under what may turn out to be an illegal conviction, 
pending an appeal from a judgment enforcing it. 

The result is that the sentences will be corrected as prayed by the 
government, the writ will be discharged, and the prisoners ordered 
remanded to the custody of the marshal; but the execution of the 
order will be suspended, and petitioners allowed to give bail pending 
an appeal to the Supreme Court. Counsel may agree upon the 
amount and stipulations of the bail bond. 



UNITED STATES ▼. AAKBRVIK. 

(District Court, D. OregoiL June 20» 1910.) 

No. 5,065. 

1 Aliens (| 62*)— Naturamzation—Rebidence. 

While one's residence under Rev. St { 2170 (U. S. Oomp. St 1901, 
p. 1863), whlcli required an applicant for citizenship to have resided in 
the United States for five years next preceding his admission, depends 
largely on his intention, such intention is to be gathered from his 
acts rather than from his declarations. 

[Eds Nota—For other cases, see Aliens, Cent Dig. i 125; Dec. Dig. 
i 62.*] 

2. AUENS (8 02*) — ^Natubaijzation— Residewce. 

An alien who returned to and remained in his native country for 
more than four years, where his family always lived, he resuming his 
regular occupation there, cannot claim residence In the United States 
during that period under Rev. St. | 2170 (U. S. Comp. St 1901, p. 1333), 
which required an applicant for citizenship to have resided in the 
United States for five years. 

[Ed. Note.~For other cases, see Aliens, Cent Dig. i 125; Dec. Dig. 
i 62.*] 

8. Aliens (J 71%,* New, Vol. 7, Key No. Series) — ^Naturalization— Vaca- 
tion OF Cebtificates. 

A certificate of citizenship may be set aside for fraud or illegality 
tn its procurement comprehending false testimony under which the 
certificate was procured as well as error in rendering Judgment on a 
given state of facts. 

4. Aliens (§ 67*) — ^Jubisdiction— Natxtbalization. 

For the purpose of the naturalization acts 'all courts having Juris- 
diction under the acts are federal courts, and a federal court can vacate 
a Judgment of a state court or vice versa. 

[Ed. Note. — ^For other cases, see Aliens, Cent Dig. §§ 131-137; Dec. 
Dig. i 67.»] 

*For other cases see same topic A 8 numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indeies 



Digitized by 



Google 



I'^^S 180 FEDERAL REPOBTEB. 

5. Aliens (J 70*) — ^Naturalization— Natubk of Adjudication. 

An order admitting to citizenship, being a judgment with the or- 
dinary attributes of a court of record importing verity, is as conclu- 
sive as such judgments. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. || 154-160; Dec. 
Dig. § 70.*] 

6. Judgment (| 342*) — ^Vacation— Jubisdiction. * 

Courts generally have jurisdiction to reverse their own judgments 
and decrees during the term at which they are rendered, for error of 
law, fraud, mistake, or any injurious irregularity, but it can be done 
after the term only under statute or under proceedings taken In time. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. {§ 66&-671; 
Dec. Dig. § 342.»] 

7. Judgment (% 538*) — ^Time or Taking Effect. 

A judgment or decree becomes a finality as to the parties and their 
privies on failure to initiate proceedings for review within the term 
fixed by law. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. $ 965; Dec. 
Dig. i 538.*] 

8. Judgment (| 443*) — ^Vacation bt Independent Suit. 

Suit lies to vacate a judgment or decree where the unsuccessful 
party has been prevented from exhibiting ,hls case fully, by his ad- 
versary's fraud or deception, as by keeping him away from court, or 
making a false promise to compromise, or where an attorney fraudu- 
lently assumes to represent the unsuccessful party and connives at bis 
defeat or where his attorney sells out to the adversary. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. tt 785, 836, 
838; Dec. Dig. | 443.*] 

9. Aliens (§ 71%,* New, vol. 7, Key No. Series)— Naturalization— Vaca- 

tion OF Obders. 

The time for vacating an order admitting to citizenship, for an er- 
ror of law of the court having expired before Naturalization Act June 
29. 1906, c. 3592, § 15. 34 Stat. 601 (U. S. Comp. St Supp. 1909, p. 486). 
suit does not now lie to vacate it, though that act authorizes suits to 
vacate certificates of citizenship. 

Suit by the United States of America against Helmer' Aakervik. 
Dismissed. 

This is a suit instituted under the act of Congress of June 29, 1906 (Act 
June 29, 1906, c. 3592, § 15. 34 Stat 601 [U. S. Comp. St Supp. 1909, p. 
486]), to cancel the certificate of citizenship issued to the respondent by a 
state court March lo; 1902. The respondent was a subject of Norway. He 
came to the United States on the steamer Germanic in March, 1888, land- 
ing at the city of New York, thence Immediately, to the state of Oregon. 
He left his family, consisting of a wife and minor children. In Norway, 
but remained continuously in Oregon from the time of his arrival until 
the fall of 1893. In the summer of that year he made declaration of his 
intention to become a citizen of the United States. In the fall, however, 
he returned to Norway. In May, 1898, he came back to the United States, 
but did not then bring his family, nor until in the year 1901. On March 

10. 1902, he received his naturalization papers. The judgment of the court 
proceeded upon the hearing of witnesses produced by him. It is alleged 
by the government that, during all the times mentioned in the petition, 
the respondent was a married man and maintained a home in Tarven, Nor- 
way, where his wife and children resided continuously up to and includ- 
ing the time when he brought them to the United States, wher^ h^ has 
since kept and maintained them, he residing with them, and that -his cer- 
tificate was illegally granted and Issued to him, in violation of secti(m 2165 

•For other caaei see same topic A 9 kumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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of the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
1329). 

The respondent, by answer to the petition, wherein he prays for the 
same relief as if he had demurred thereto, assigns as cause of demurrer 
that the facts set forth In the petition do not entitle the United States 
to any relief, and further shows that the purpose of his coming to the United 
States In 1888 was to make a permanent home therein; that he left his 
family In Norway, being unable financially to bring them with him at that 
time ; that in the fall, of 181)3 he returned to Norway ,by reason of the sick- 
ness of his \ylfe, intending to come back to the United States, and ulti- 
mately to bring his family, when financially able to do so; that after the 
recovery of his wife, he learned that by reason of the financial depression 
in the year 1893, opportunities for work were not favorable and decided 
to remain temporarily in Norway, which he did, carrying on his occupa- 
tion of carpentry, and occasionally sailing on some of the coastwise ves- 
sels plying along the coast of Norway; that when he returned to the 
United States, he did not immediately bring his family, being financially 
unable to do so; that he applied for his naturalization in good faith, and 
never supposed there was anything wrong with his citizenship pat)ers un- 
til one of his sons applied for a license as engineer, and was refused it- 
upon the claim that such papers were defective. By stipulation, the hear- 
ing of the cause was had upon the petition and answer. 

John McCourt, U. S. Atty., and Andrew J. Balliet, Sp. Asst U. 
S. Atty. 
Snow & McCamant, for respondent. 

WOLVERTON, District Judge (after stating the facts as above). 
The vital question propounded is whether the respondent'$ certificate 
of citizenship can be revoked and canceled by a proceeding of this 
nature on the ground that it was illegally issued. The act of Con- 
gress of June 29, 1906, authorizes the bringing of a suit on the part* 
of the United States District Attorney, in any court having jurisdiction 
to naturalize aliens, in the judicial district in which the naturalized 
citizen may reside, for the_purpose of setting aside and canceling the 
certificate of citizenship on the ground of fraud, or because illegally 
procured. The petition here does not contain any pertinent allega- 
tions of fraud practiced in procuring the certificate in question, so 
that further inquiry on that branch of relief may be dismissed. There 
remains but the one inquiry, whether the certificate can be set aside 
because illegally issued. The question is one of geat moment, for it 
involves the rights, privileges, and immunities of citizenship. A 
citizen by adoption is entitled, under the federal Constitution, to all 
the privileges and immunities of one native born, save the right to hold 
the office ofr President of the United States — the highest, office within 
the gift of the people. He is further safeguarded by the declaration 
of the fourteenth amendment that he is a citizen of the United States 
and of the state wherein he resides. So that a person's citizenship in 
this country is a status that affects him vitally. 

In the view I take of this controversy, it may be assumed that the 
respondent duly filed his declaration of intention, and we need not go 
behind the time when he departed from the United States in the fall 
of 1893, and returned to Norway. It is Cioptended by counsel for 
respondent that, when respondent left for Norway, he left with the 
intention of returning to the United States, and that, adhering to such 
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intention, he changed neither his residence nor his domicile while so- 
journing abroad ; that the true status of respondent while abroad was 
that of a resident here, and that such a status is within the intend- 
ment of section 2170 of the Revised Statutes (U. S. Comp. St. 1901. 
p. 1333) which was the law at the time the respondent was admitted 
to citizenship. The section reads as follows: 

"No alien shall be admitted to become a citizen who has not for the con- 
tinued term of five years next preceding his admission resided within the 
United States." 

The section as it stood before revised, being the twelfth section of 
the act of March 3, 1813, c. 42, 2 Stat. 811, read as follows: 

"No person who shall arrive in the United States, from and after the time 
when this act shall take effect, shall be admitted to become a citizen of the 
United States, who shall not, for the continued term of five years next pre- 
ceding his admission as aforesaid, have resided within the United States with- 
out being at any time during the said five years out of the territory of the 
United States." 

This latter statute has received construction at the hands of Betts, 
District Judge, Anonymous, Fed. Cas. No. 465, to the effect that by 
its terms it inhibits the grant of naturalization when the applicant has 
been during any part of the five years out of the territory of the 
United States. Previously the same learned judge, in passing upon a 
prior statute, that of Act April 14, 1802, c. 28, 2 Stat. 163, which re- 
quired five years' residence in the United States, held that residence 
meant domicile, and that said act did not require that the alien remain 
constantly in this country for five years. In re An Alien, Fed. Cas. 
■ No. 201a. Thus much for the history and interpretation of the pres- 
ent statute. The sense of the present statute is the same as before its 
revision, except that the words "without being at any time during the 
said five years out of the territory of the United States" are eli ninated. 
The elimination by the revision would seem to indicate that it was 
the purpose of Congress not to require that the petitioner remain con- 
tinuously within the United States. But the law does require a con- 
tinuous residence, and that for a period of five years, next preceding 
admission to citizenship. 

From the facts stated, both in the petition herein and the answer, 
it appears that the respondent was, from the fall of 1893 to the spring 
of 1898, a period of four and one-half years, in Norway with his 
family, working at his trade and sailing on coastwise vessels, pre- 
sumably those of Norway. It would take nearly one fear of this 
period to make up five years of residence in this country next preced- 
ing his admission. While it may be true that residence depends 
largely upon intention, yet the intention is not always what the party 
says about it, but is to be gathered from his acts and demeanor, and 
the facts and circumstances attending his abiding place, wherever it 
may be. All the conditions disclosed by this record show unmistaka- 
bly a residence in Norway during the four years and a half the re- 
spondent was absent from this country. He was not only living there, 
but his family was there with him, and he was pursuing his usual oc- 
cupation. Against this evidence as to his place of residence is the dec- 
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laration that he claimed his residence in the United States all this 
time. If he acquired a residence in this country by living here absent 
from his family in the first instance, he surely acquired a new residence 
in Norway by returning to his family, and living with and supporting 
them there. The time spent there in that way is too long for him to 
say, as against that, that his residence was riot there. It seems to me 
there can be no question as to this. A person cannot have a residence 
in two countries at one and the same time for the purpose of citizen- 
ship. The facts being admitted, as they are, the question becomes 
one of law merely as to whether the respondent was entitled to admis- 
sion to citizenship. That question was evidently determined in his 
favor. ' In this there was error, and his certificate was illegally granted. 

It IS further contended, however, that it is not competent under the 
equity practice to impeach or set aside a judgment for intrinsic fraud 
in the procurement thereof, or for error of law committed in its ren- 
dition. But, whatever may be the rule under the general equity pro- 
cedure and practice, the present statute has enlarged the remedy as 
it pertains to the granting of naturalization papers, and it would seem 
that the proper court is empowered to set aside the certificate of citi- 
zenship on the ground of fraud or illegality in its procurement. This 
would comprehend false swearing by means of which the certificate 
was procured to be issued, as well as error of the court in rendering 
judgment upon a given state of facts. United States v. Mansour 
(D. C.) 170 Fed. 671 ; United States v. Simon (C. C.) 170 Fed. 680. 

But the more serious question urged is that the act of June ?9, 1906, 
is unconstitutional in so far as it is made to apply to all certificates of 
citizenship which may have been issued prior to the passage of the act. 
This contention is based upon the proposition that the issuance of the 
certificate constitutes a judgment to all intents and purposes, and that 
Congress is without power to authorize the vacation or annulment of 
judgments retrospectively on the ground that such judgments were 
procured through false swearing, or that the court granted the same 
through error of law, and therefore illegally. The suggestion that it 
is not competent for a federal court to vacate the judgment of a state 
court and a state court that of a federal court is not persuasive, be- 
cause the authority of state courts to naturalize aliens, as well as that 
of the federal courts, emanates from Congress. All are, for the pur- 
poses of the naturalization acts, federal courts, and one set of courts 
is not foreign to the other. So that relief in the particular matter 
may as readily be adjudged by a federal court against the judgment of 
a state court, and vice versa, as by a federal court against the judg- 
ment of a federal court or a state court against that of a state court. 

As to whether the act of the court in admitting the alien to citizen- 
ship is a judgment, it has been held that the oath, when taken, con- 
fers upon the applicant the rights of a citizen, and amounts to a judg- 
ment of the court for his admission to those rights, and implies that all 
prerequisites have been complied with. Campbell v. Gordon, 6 Granch, 
176, 182, 3 L. Ed. 190. In this case the question as to the effect of the 
admission to citizenship came up collaterally. A like ruling was had 
in a similar case, the question arising as there. Stark v*. Chesapeake 
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Insurance Co., 7 Cranch, 420, 3 L. Ed. 391. So again, in Spratt v. 
Spratt, 4 Pet. 393, 408, 7 L. Ed. 897, the question came up collaterally 
in the Supreme Court, as in these cases, and Chief Justice Marshall, in 
rendering the opinion of the court, says : 

"The various acts upon the subject submit the decision on the right of 
aliens to admission as citizens to courts of record. They are to receive 
testimony to compare it with the law, and to Judge on both law and fact 
This judgment is entered on record as the Judgment of the court. It seems 
to us, if it be in legal form, to close all inquiry; and, like every other 
Judgment, • to be complete evidence of its own validity. The inconvenience 
which might arise from this principle has been pressed upon the court 
But the inconvenience might be still greater, if the opposite opinion be es- 
tablished. It might be productive of great mischief, if, after the acquisi- 
tion of property on the faith of his certificate, an Individual might be ex- 
posed to the disabilities of an alien, on account of an error in the court, 
not apparent on the record of his admission." 

To the same effect is Charles Green's Son v. Salas (C. C.) 31 Fed. 
106. In other cases, namely. In re An Alien, 7 Hill (N, Y.) 137, 
cited in last case above, and In re Bodek (C. C.) 63 Fed. 813, it is 
said that the proceedings for admission to citfzenship are "strictly 
judicial." The latter case was upon a petition for admission to citi- 
zenship. The question is not determined in the case of United States 
V. Norsch (C. C.) 42 Fed. 417, but it was taken as conceded that a 
decree of naturalization does not stand upon any different footing 
from judgments and decrees rendered in other judicial proceedings. 
It was upon this basis that the adjudication of the court in that case 
proceeded. In United States v. Gleason (C. C.) 78 Fed. 396, which 
was determined upon a bill to set aside and vacate a certificate of citi- 
zenship, it was held that the administration of the oath required by 
the naturalization act and the issuing of the certificate constitutes a 
judgment which is conclusive as to the necessary facts and the status 
of the petitioner. This case was affirmed in the Court of Appeals (90 
Fed. 778, 33 C. C. A. 272), the court holding that a suit would not lie 
to vacate a judgment on the ground that it was procured by means of 
the perjured testimony of the party benefited. So in the case In re 
McCoppin, Fed. Cas. No. 8,713, Mr. Justice Field treats and speaks 
of the issuance of a certificate of naturalization as a judgment. This 
was a proceeding instituted for a readmission of the applicant to citi- 
zenship .on account of irregularities supposed to exist in the certificate. 
The state courts also' have regarded the orders of the courts admitting 
aliens to citizenship as judgments possessing the usual force and char- 
acteristics of other judgments of courts of record. In re Tinn, 148 
Cal. 773, 84 Pac. 152, 113 Am. St. Rep. 364; People v. McGowan, 77 
111. 644, 20 Am. Rep. 254. In the first of these cases it is said : 

"It is settled by the authorities that an order admitting an -alien to cltizeq- 
ship is a Judgment of the same dignity as any other judgment of a court hav- 
ing jurisdiction." 

Mr. Black, in his work on Judgments, § 804, indicates a like view, 
drawing his inferences from the adjudicated cases. 

Being a judgment with the ordinary characteristics or attributes of 
a judgment of a court of record importing verity, it is not more vul- 
nerable to attacks upon its validity and effectiveness as a final and 
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conclusive adjudication than any other judgment of a court of record 
having competent jurisdiction in the premises. Following this is the 
contention that a judgment of the kind, under the long-established and 
well-settled practice of the courts of equity, cannot be impeached by 
direct proceeding for fraud, consisting of perjury or false swearing 
in rendering testimony, whereby tfie court was induced to give the 
judgment, nor for errors of the court in its deduction from the testi- 
mony adduced from which the judgment proceeded. Courts gener- 
ally, excepting some perhaps of the more limited, have jurisdiction tc^ 
reverse their own judgments and decrees during the term at which 
they are rendered. In pursuance of such authority they may, for er- 
ror of law, or for fraud, mistake, or any irregularity that might seen, 
to them to have affected either of the parties to the controversy in^ 
juriously, set aside their judgments and decrees, and award a new 
trial or rehearing, and thus give opportunity for righting whatever 
wrong may have been engendered. After the term has ended, how- 
ever, the authority of the courts to this purpose ceases, unless ex- 
tended by statute, or by motion, or some appropriate procedure taken 
within the time. This rule applies as well to equity procedure as to 
procedure at law. Other means of relief for the errors of the court arc 
usually afforded by writ of error or appeal, and in equity a bill of re- 
view will lie, within rules prescribed by law, for evidence discovered 
after the decree has become final. All such procedings are taken and 
prosecuted in the same suit or action, and not by separate controversy. 
When, therefore, the term is at an end without the appropriate initia- 
tion of an available proceeding to revise or set aside the court's final 
judgment or decree, and no appeal or other means of review is prose- 
cuted within the time aflforded by authoritative regulation, such judg- 
ment or decree beconies an absolute finality, forever binding upon the 
parties and their privies, utterly without power of change, revision, 
revocation, or relief within the cause or proceeding in which it is 
rendered. There are many causes, however, for which a new and in- 
dependent suit will lie to set aside or annul a judgment or decree. 
Some of them may be mentioned. Thus, where the unsuccessful 
party has been prevented from exhibiting his case fully, by fraud or 
deception practiced on him by his opponent, as by keeping him away 
from court, or a false promise of a compromise, or where the defend- 
ant never had knowledge of the suit, being kept in ignorance by act 
of the plaintiff, or where an attorney fraudulently or without author- 
ity assumes to represent a party and connives at his defeat, or where 
the attorney regularly employed sells out his client's interest to the 
other side — these and similar cases which go to indicate that there 
has never been any real contest in the trial or hearing of the case, af- 
ford grounds for impeachment by suit instituted directly for that pur- 
pose. 

"On the other hand," says Mr. Justice Miller, In United States v. Throckmor- 
ton, 98 U. S. 61, 66 (25 L. Ed. 93), "the doctrine is equally well setUed that 
the court will not set aside a judgment because it was founded on a fraudu- 
lent instrument, or perjured evidence, or for any matter which was actually 
presented and considered in the judgment assailed." 
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And, further, after a discussion of the authorities, he concludes: 

"We think these decisions establlsli the doctrine on which we decide the 
present case, namely, that the acts for which a conrt of equity will on account 
of fraud set aside or annul a judgment or decree, between the same parties, 
rendered by a court of competent Jurisdiction, have relation to frauds, ex- 
trinsic or collateral, to the matter tried by the first court, and not to a fraud 
in the matter on which the decree was rendered. That the mischief of retry- 
ing every case In which the Judgment or decree rendered on false testimony, 
given by perjured witnesses, or od contracts or documents whose genuineness 
or validity was in issue, and which are afterwards ascertained to be forged 
or fraudulent, would be greater, by reason of the endless nature of the strife, 
than any compensation arising from doing Justice in individual cases." 

In a later case, Vance v. Burbank, 101 U. S, 514, 619, 25 L. Ed. 
929, which was instituted to set aside a patent to a townsite entry, the 
court, speaking through Mr. Qiief Justice Waite, says : 

"It has also been settled that the fraud In respect to which relief will be 
granted in this class of cases must be such as has been practiced on the un- 
successful party, and prevented him from exhibiting his case fully to the 
department, so that it may properly be said there has never been a decision in 
a real contest about the subject-matter of inquiry. False testimony or forged 
documents even are not enough, if the disputed matter has actually been pre- 
sented to or considered by the appropriate tribunal." 

And such has become the settled doctrine of the Supreme Court. 
Steel V. Smelting Co., 106 U. S. 447, 453, 1 Sup. Ct. 389, 27 L. Ed. 
226 ; Moffat v. United States, 112 U. S. 24, 32, 5 Sup. Ct. 10, 28 L. 
Ed. 623 ; United States v. Minor, 114 U. S. 233, 242, 5 Sup. Ct. 836, 
29 L. Ed. 110; Hilton v. Guyot, 159 U. S. 113, 207, 16 Sup. Ct. 139, 
40 L. Ed. 95 ; United States v. Beebe, 180 U. S. 343, 21 Sup. Ct. 371, 
45 L. Ed. 563. 

It has been sometimes questioned whether the case of Marshall v. 
Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, is not in con- 
flict with the doctrine of the foregoing cases, but it seems latterly not 
to be so regarded. Nelson v. Meehan, 155 Fed. 1, 83 C. C. A. 597, 
12 L. R. A. (N. S.) 374. The doctrine has been applied in cases to 
annul citizenship papers. United States v. Norsch, supra, was a case 
of this kind, and while holding that the court had jurisdiction to cancel 
the certificate on account of fraud, nevertheless the bill was dismissed, 
because, as the court says : 

"It will not d«, in a bill of this character, to show merely that the judg- 
ment assailed is erroneous, and ought not to have been entered ; neither will 
it suffice to charge generally that It was fraudulently procured, or that the 
court was imposed upon." 

And further on in the opinion the court concludes as follows: 

*'It (the bill) shows, indeed, that the decree was and is erroneous, and that 
it was likewise irregular, in that there was no such judicial inquiry into the 
case as the act of Congress contemplates shall be had in such cases ; hut these 
are defects in the decree which can neither be remedied by a bill of this char- 
acter, nor by this court" 

So in the case of United States v. Gleason, supra, the lower court, 
after determining that the issuance of a certificate of citizenship was 
tantamount to a judgment, held directly that such certificate cannot 
be set aside upon the ground that the facts were falsely represented to 
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the court. On the appeal to the Court of Appeals, the majority of 
the court, while not deciding directly that the issuance of the certifi- 
cate was a judgment, did specifically determine that the certificate 
could not be annulled in equity on the ground that it was procured by 
means of the perjured testimony of the party whom it benefited. 

This brings us to the last contention, namely, that the act of Con- 
gress, so far as it authorizes the impeachment of the court's judgment 
for fraud consisting of perjury in obtaining the judgment, or for error 
in the court in determining the cause upon the evidence before it, is 
unconstitutional as trenching upon the legitimate domain of the judi- 
ciary, and as unseating settled rights of individuals retrospectively. 
A judgment once rendered, if concerning property rights, settles them 
as between the litigants, or if touching the status of either property 
or the person, determines that, the court possessing proper jurisdic- 
tion, and is and ought to be the end of litigation and the law, unless 
set aside or revised by some authoritative method known also to the 
law. Now, it is insisted that, under the long-established and well- 
settled court practice, this judgment, declaring the respondent to be a 
citizen of the United States, had been fixed beyond the power of the 
court to change, or to modify or set it aside, and that the act of Con- 
gress authorizing the court again to review it is, in purpose and ef- 
fect, authorizing a retrial, and thus to vacate the judgment, a thing 
that the court could not do previously. The Supreme Court has de- 
termined that an act of Congress cannot annul a judgment of the 
Supreme Court, or impair the rights determined thereby, as respects 
adjudications upon the private rights of parties, and applied the prin- 
ciple as it pertained to a matter of costs, while it was held that the 
principal controversy did not come within the rule. State of Pennsyl- 
vania V. Wheeling and Belmont Bridge Co., 18 How. 421, 16 L. Ed. 
435. And in United. States v. Klein, 13 Wall. 128, 20 L. Ed. 619, the 
Supreme Court declared that Congress was unauthorized to deny to 
pardons granted by the President the effect which the court had 
previously adjudged them to have. The case was pending on appeal 
from the Court of Claims, and the effect of the legislation was to re- 
quire the court to dismiss the appeal and proceed no further in the 
case, and this although the Court of Claims had declared for the claim- 
ant upon the very evidence which Congress declared should have a 
certain contrary effect when brought to the attention of the appellate 
jurisdiction. Further than this, a previous case (United States v. 
Padelford, 9 Wall. 531, 19 L. Ed. 788), of like import, had been ap- 
pealed to the Supreme Court, wherein the Court of Claims was af- 
firmed, and thus the effect of the President's pardons had been judi- 
cially determined. After stating the facts of the case itiore fully 
than here, the court says : 

"It is evident from this statement that the denial of Jurisdiction to this 
court, as well as to , the Court of Claims, Is founded solely on the application 
of a rule of decision^ in causes i)ending, prescribed by Congress. The court has 
Jurisdiction of the cause to a given point; but when it ascertains that a 
certain state of things exists, its jurisdiction is to cease, and it is required to 
dismiss the cause for want of Jurisdiction*" 

180 F.— 10 
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The great weight of authority elsewhere seems to determine the 
matter in accord with the contention. Mr. Black states the doctrine 
sought to be invoked thus : 

"The power to open or vacate Judgments is essentially Judicial. Therefore, 
on the great constitutional principle of the separation of the powers and func- 
tions of the three departments of government. It cannot ^be exercised by the 
Legislature. While a statute may indeed declare what Judgment shall in 
future he subject to be vacated, or when or how or for what causes, It can- 
not apply retrospectively to Judgment already rendered and which had become 
final and unalterable by the court before Its passage. Such an act would be 
unconstitutional and void on two grounds: First, because it would unlawfully 
impair the fixed and vested rights of the successful litigant ; and, second, be- 
cause It would be an unwarranted Invasion of the province of the Judicial de- 
partment" 1 Black on Judgments, S 29a 

Mr. Cooley is as explicit. He says: 

"It is always competent to change an existing law by a declaratory statute ; 
and where the statute is only to operate upon future cases, it is no objection 
to its validity that it assumes the law to have been in the past what it is 
now declared that it shall be In the future. But the legislative action cannot 
be made to retroact upon past controversies, and to reverse decisions which the 
courts, in the exercise of their undoubted authority, have made ; for this would 
not only be the exercise of Judicial power, but it would be its exercise in the most 
objectionable and offensive form, since the Legislature would in effect sit 
as a court of review to which parties might appeal when dissatisfied with the 
rulings of the courts. Cooley's Constitutional Limitations (6th Ed.) p. HI. 

In De Chastellux v. Fairchild, 15 Pa. 18, 20, 53 Am. Dec. 570, it is 
said: 

"If anything is self-evident in the structure of our government, it is that the 
T^egislature has, no power to order a new trial, or to direct the court to order 
it either before or after Judgment The power to order new trials is Judicial ; 
but the power of the Legislature is not JudlclaL It is limited to the making 
of laws ; not to the exposition or execution of them." 

So again, in State v. New York, N. H. & H. R. Co., 71 Cono, 43, 
49, 40 Atl. 925, 928, the court says : 

"The Judgment is the final and supreme act of Judicial power. The Legis- 
lature cannot overturn Judgments, any more than the Judiciary can make 
laws. A Judgment is based upon established rules and principles adminis- 
tered by the Judiciary." 

In Roche v. Waters, 72 Md. 264, 19 Atl. 535, 7 L. R. A. 633, it is 
distinctly held that an act, so far as it authorizes a court to change the 
effect of decrees which before its passage had become final, is an 
exercise of judicial power by the Legislature, and is unconstitutional. 
This decision was given on a rehearing, and the question was ex- 
haustively. considered. 

And again the court says in Re Handley's Estate, 15 Utah, 212, 
220, 49 Pac. 829, 831 (62 Am. St. Rep. 926) : 

"The court, having tried the case, construed the law in force at the time; 
and, having applied it to the facts, and entered a final decree, the Legislature 
could not afterwards, by a declaratory or explanatory act as to that case, give 
to the law a different construction, requiring a different decree, and invent a 
new remedy or change the old one, and require the court to retry the case 
and enter a new decree according to its new construction, and new and 
changed remedy." 
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So in Atkinson v. Dunlap, 60 Me. Ill, 116, the court says : 

"That the Legislature has constitutional jurisdiction over remedies is a 
proposition not to be controverted ; but, after all existing remedies have been 
exhausted and rights have become permanently vested, all further Interference 
Is prohibited." 

So, also, It is said in Martin v. South Salem Land Co., 94 Va. 28, 36, 
26 S. E. 691,592: 

"The Legislature within certain limitations may alter and. control remedies 
by which litigants assert their rights in the courts, but when the litigation 
has proceeded to judgment or decree upon the merits of the controversy, it 
has passed beyond its power." 

See, also, to a like purpose, Sparhawk v. Sparhawk, 116 Mass. 315 ; 
Griffin's Ex'r v. Cunningham, 20 Grat. (Va^) 31; Davis and another 
V. Village of Menasha and others, 21 Wis. 497; State v. Flint, 61 
Minn. 539, 63 N. W. 1113. 

Now, to come to the present case. Prior to the recent act of Con- 
gress, the respondent's status as a naturalized citizen of the United 
States had, under the practice and rulings of the courts, become unal- 
terably fixed and settled. The time had wholly elapsed in which the 
government could have applied in the same case for a rehearing or a 
new trial, and there was' left no remedy by appeal so that the order 
admitting him to citizenship could be reviewed in that way. Accord- 
ing to the adjudged cases, there was no equitable remedy left, the or- 
der being tantamount to a judgment, by which it might be vacated 
or annulled for fraud practiced upon the court by perjury or false 
swearing in procuring the order, nor for a revision of the court's ac- 
tion for error in passing upon the effect of the evidence. So that, 
but for the act in question, the government was wholly without a rem- 
edy for questioning the validity of respondent's citizenship. His sta- 
tus had become filially and eflfectually settled. It is only by prescrib- 
ing a new and additional remedy that the government is enabled at all 
to attack this status, and this after the status had become judicially 
established. It seems clear that the effect of the legislation is to grant 
a new trial in a judicial proceeding which had otherwise become final 
and effective. That the result is destructive of a settled and most 
important and valuable right and privilege cannot be gainsaid. The 
respondent, it must be presumed, is not chargeable with any fraud in 
false. swearing. The facts were, no doubt, stated to the court which 
admitted him, as they are here, but the court was in error in con- 
cluding that the facts stated warranted his admission. This was an 
error of judgment that could be corrected only under the practice and 
rules of law then authoritative, through a rehearing, new trial, or an 
appeal. But, the time having elapsed for resort to these remedies, 
the judgment became fixed and irrevocable. I hold, therefore, that 
the present suit does not lie to correct that error, and it will be dis- 
missed. 
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In re DAVIS. 
(District CJourt, N. D. New York. June 13, 1910.) 

1. Building and Loan Associations (§ II*) — Dividends— Right to Shabs in. 

Where bnildlng and loan shares were held under an agreement that the 
holder should be credited in December of each year, his proportionate 
share of the net profits, provided he remained in until his shares reached 
their ultimate value, and that a withdrawal forfeited interest in the 
profits for the current year, his bankrupt estate, not having kept the 
monthly payments up after June in a particular year, is not entitled to 
credit for any dividends in that year. 

TEd. Note. — ^For other cases, see Building and Loan Associations, Cent 
Dig. § 13; Dec. Dig. | 11.*] 

2. Building and Loan Associations (§ 35*) — Fines fob Nonpayments— 

Bankbuptct. 

On involuntary bankruptcy of a borrowing member of a building and 
loan association, the association's right to impose fines for failure to 
make stipulated payments ceases. 

[Ed. Note. — For other cases, see Building and Loan AssodatlonB, Cent 
Dig. I 68; Dec. Dig. | 35.*1 

8. Buii^DiNG AND Loan Associations (t 14W — ^Withdbawai/— Bankbu^tct 
OF Membeb— Pbofits Accbubd. 

Involuntary bankruptcy of a building and loan shareholder is not 
equivalent to a withdrawal so as to entitle the association to retain profits 
actually earned and duly credited. 

[Ed. Note, — For other cases, see Building and Loan Associations, Cent 
Dig. §S 16, 1^; Dec. Dig. § 14.*] 

4. Building and Loan Associations (S 34*) — ^Banebuptct of Meubeb— 

Rights of His Estate. 

On involuntary bankruptcy of a building and loan association member, 
his estate was not entitled to credit for profits or interest on the dues 
paid for the time between the last apportionment and credit of profits 
and bankruptcy. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent 
Dig. §§ 60, 62; Dec. Dig. § 34.*] 

5. Building and Loan Associations (J 39*) — ^Mobtgages— Fobeolosube^ 

Sale by Tbustee in Bankbuptcy. 

A sale by a trustee in bankruptcy of property mortgaged to a building 
and loan association was, in effect, a foreclosure sale. 

[Ed. Note. — For other cases, see Building and Loan Associations, Dec. 
Dig. § 39.*] 

6. Building and Loan Associations (8 34*) — Loans— Banbjkuptot of Mem- 

beb. 

On bankruptcy of a borrowing member of a building and loan associa- 
tion, the contract between him and the association governed the value of 
the shares and the application thereof on his mortgages. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent 
Dig. §§ 60, 62; Dec. Dig. § 34.*] 

7. Building and Loan Associations (8 34*) — Bankbuptcy of Membeb— E2r- 

FEGT. 

A building and loan association borrowing member's bankruptcy did 
not accelerate the time when his estate was entitled to have applied the 
amount paid in on his shares. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent 
Dig. §S 60, 62; Dec. Dig. § 34.*] 
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8. BuiLDmo AND Loan Associations (J 34*)— Loans— Patmknt—Banketjpt- 

GT of Membbb. 

A building and loan association article i)ermittlng members to repay 
joans partly In casli and partly by credit for dues paid, on days when 
dues are payable, applies to the member's trustee in bankruptcy. 

[Ed. Note. — ^I'or other cases, see Building and Loan Associations, Cent 
Dig. §f eo, 62; Dec. Dig. § 34.*] 

9. Building and Loan Associations (J 34*) — ^Loan^—Patmen't— Notice. 

Under a building and loan association article permitting members to 
repay loans partly In cash and partly by credit for dues paid, on bank- 
ruptcy of the member, the association was bound to take notice that the , 
loan would be paid and that the dues i>ald would be applied to reduce the 
loan. 

rEd. Note.— For other cases, see Building and Loan Associations, Cent 
Dig. ii 60, 62; Dec. Dig. i 34.*] 

In the matter of Henry A. Davis, bankrupt. On motions to confirm 
and set aside special master's report. Order directed. 

Charles A. Talcott, for trustee. 

Dunmore and Ferris, for Homestead Aid Ass'n. 

RAY, District Judge. On the 18th day of July, 1908, an involun- 
tary petition in bankruptcy was filed against Henry A. Davis, and 
July 31, 1908, he was duly adjudicated a bankrupt. Soon thereafter 
John H. Grant was duly appointed trustee of the estate of said bank- 
rupt, and an application was made for an order of this court granting 
permission to foreclose two mortgages on the real property of said 
bankrupt. PendSng the application the trustee sold the property free 
and clear of incumbrance ; the sum realized on the sale being $14,200. 
The proceeds of such sale were paid to said trustee, and pursuant to . 
an order of this court $10,180.43 thereof, with interest at 6 per cent, 
from June 15, 1909, was paid to said aid association, and the associa- 
tion released the premises; it being provided in the order that such 
release should in no way affect its rights in the balance of such pro- 
ceeds. In July, 1909, the trustee paid $840 to apply as interest on such 
mortgages. 

The said Homestead Aid Association was incorporated under the act 
of the Legislature of the state of New York passed April 10, 1851 
(Laws 1851, c. 122), "An act for the incorporation of building mutual 
loan and accumulating fund associations/' and the acts amendatory 
thereof (Laws 1875, c. 564 ; Laws 1878, c. 96), and the purpose of the 
association, in its articles of association^ is declared to be: 

"The purpose of accumulating a fund to aid Its members In acquiring 
real estate, making Improvements thereon, and removing incumbrances tliere- 
from; and for the further purpose of accumulating a fund to be returned 
to its members who do not obtain advances as above mentioned, when the 
funds of such association shall amount to a certain sum per share, to be 
q>eci'fled in the articles of association,' and to adopt these articles of associa- 
tion." 

August 4 or 9, 1904, said Davis, he having become a member of 
such association and taken 60 shares of stock therein, made a loan of 

•For other cases lee eame topic A § kumbbb in Dec. ft Am. Dice. 1907 to date, ft Rep'r Indexes 
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said association of $12,000, and secured the payment of same by bond 
and mortgage on his real estate on which he was required to pay 
monthly as interest the sum of $42 and also the sum of $18 per month 
as premium on such loan. On the shares of stock he was required to 
pay as dues monthly the sum of $1 per share. This made his monthly 
payments on loan and shares $120. He paid) from July, 1904, to and 
including June, 1908, or regularly and continuously up to his bank- 
ruptcy. 

On the 16th or 30th day of April, 1907, he made a second loan of 
$2,000, and taking out 10 additional shares secured the payment of 
such loan by his bond and mortgage on such real estate on which he 
was required to pay monthly as interest the sum of $7 and also $3 
per month as premium and on the shares of stock monthly $1 per 
share or $10, making in all $20 per month which he paid! up to and 
including June, 1908. He was not in default up to the time of bank- 
ruptcy. 

On the first mortgage of $12,000 he had paid, as the special master 
or referee finds, $2,774 as interest and premiums^ and on the shares 
taken with or at the time of obtaining that loan he had paid $2,880 
as dues. All this had been paid under his contract made in becoming 
a member and obtaining the loan, and! he was subject to the provisions 
of the articles of association of the said Homestead Aid Association, 
a copy of which was attached to his book of accoupt with such associa- 
tion in his possession. 

On the other mortgage of $2,000 Davis had paid $134.66 as interest 
and premiums, and on the shares taken with that loan he had paid 
dues to the amount of $150. 

Each mortgage was accompanied by a bond, signed by Davis, which 
contained an assignment of the shares as collateral security for the 
payment of the principal of the mortgage andl interest, premium on 
loan, fines, insurance premiums, taxes, assessments, and other charges 
as provided therein. The $12,000 mortgage recited and was condi- 
tional as follows : 

"Whereas, by the terms and provisions of the articles of association of the 
Homestead Aid Association of Utlca, of which the said Henry A. Davis Is 
a menrber and shareholder, each shareholder therein is required, to pay on 
each share held by him or her, as dues, the sum of one dollar monthly, on or 
before the third Monday of each month; and those taking loans therefrom 
are required. In addition to such monthly payments aforesaid, each to pay 
interest on such loans at the rate of four and one-fifth (4^) per cent per 
annum, in monthly payments of seventy cents per month, on each and every 
two hundred dollars borrowed by them from said association, and also each 
at the same time to pay such monthly premium In addition to said Interest 
on every loan purchased by him as he shall agree to pay at the time of mak- 
ing such loan, such payments of monthly dues. Interest and premium, to be 
continued until the amount paid as dues in the series of which said Henry A. 
Davis Is a member and shareholder shall, with the profits and income derived 
from investments, or other sources properly applicable to the i^ares in said 
series, be sufilclent to divide and pay two hundred dollars for each share 
issued by the said association in said series, and then to cease ; and whereas 
the said Henry A. Davis being a member and shareholder in* said association 
on the 4th day of August, WSH, became entitled to ^receive from said asso- 
ciation a loan of twelve thousand dollars, the amount of sixty (60) shares 
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held by him fJiereln, upon furnishing proper securities, of which this obliga- 
tion forms a part: Now, therefore, the condition of this obligation is such 
that if the above bounden Henry A. Davis, his heirs, executors or administra- 
tors, shall well and truly pay, or cause to be paid unto the Homestead Aid 
Association of Utica the said sum of twelve thousand dollars as follows: The 
sum of sixty dollars as dues, the sum of forty-two dollars as interest, and 
the sum of eighteen dollars as premium each and every month hereafter on or 
t)efore the third Monday thereof. And such payment shall continue until the 
amount paid as dues on said sixty shares, together with the profits properly 
applicable to said sixty shares, shall amount to and equal said sum of twelve 
thousand dollars; and shall also pay all fines and other charges which said 
association shall or may Impose on, or have against him, in accordance with 
the articles of association, and the by-laws. of said association, now existing, 
to which reference is hereby made, or which may hereafter be adopted, and 
shall pay and perform all such other sums or things as may properly be re- 
quired of him, under said articles and by-laws, or under this obligation, and 
the mortgage accompanying the same, then this obligation shall be void, 
otherwise to remain in full force and virtue." 

There were also an interest, tax, and insurance claims not neces- 
sary to recite. 

The bond accompanying the $2,000 contained the same recitals and 
provisions except as to dates and amounts. 

Section 3 of article 8 of the articles of association provides that 
each stockholder shall pay monthly on each share of stock held by him 
the sum of $1 as dues to be paid on or before the third Monday of each 
month, and such payments are to continue until the value of the whole 
stock in the series of which the stockholder is a member shall be suffi- 
cient to divide to each share in such series the sum of $200. 

Section 6 of the same article provides that when the amount paid in 
as dues in any series, together with the share of profits belonging to 
each series, shall amount to $200 for every share of stock in such 
series, such shares shall be said to have attained their ultimate value, 
and that the shareholders iri such series shall then be paid oflf and their 
stock canceled. 

Section 8 of the same article provides that: 

•The value or present worth of each share of stock in this association, at 
any time, shall be the amount of dues actually paid in on the share of stock, 
with the proportionate share of net loss to that time deducted therefrom, or 
the proportionate share of net gain to that time added thereto." 

Section 1 of article 9 providles that: 

"Shareholders for neglecting to pay when due, either their monthly dues or 
monthly premium or loans, or interest, shall forfeit and pay as a fine the 
additional sum of ten per cent, thereof per month the first two months of 
such default and five p^ cent thereof thereafter, until such dues, interest 
and premiums in arrears are paid, but no person shall be required to pay 
fines at any one time for a longer period than six months. Payments made 
by a shareholder, after he has become chargeable with any fines for his default 
shall first be appUed to the liquidation of such fines." 

No payments of dues were made after the bankruptcy of Davis. 
Articles 10 and 11 provide as follows : 

-Article 10. 
''Gains and Losses. 

"Section 1. At the close of each fiscal year of this association, which 
shall be within sixteen days after the third Monday in December, in each 
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year, the profits of the association during the year shall be determined 
by deducting the actual amount of dues paid in, together with the prof- 
its that have been apportioned and credited on the books of the associa- 
tion, and the outstanding indebtedness, If any, from the actual assets. Ou( 
of said profits, the board of trustees may reserve each year, as a guaranty 
fund, a sum not more than ten per cent of the net profits for that year, 
until such fund amounts to five per cent of the net assets of the association, 
and said funds shall be at all times available to meet losses in the business 
ot the associatibn from depreciation of its securities or otherwise, and for no 
other purpose, and when reduced below five per cent, of- the assets, said fund 
may be increased as above imtil it again reaches five per cent, of the net 
assets. Out of the remainder of the profits, the board of trustees shall each 
year declare a dividend which shall not exceed the undivided profits of the 
association. Said dividend shall be credited to the shareholders on the hooks 
of the association and in the members' passbooks, in proportion to the amount 
of dues paid in on their respective shares of stock, together with the profits 
credited to such shares on the books of the association, and to the length of 
time such payments and credits have been at the use of the association ; and 
such dividends shall remain in the association until such shares reach their 
ultimate value of two hundred dollars, except as hereinafter provided. 

**Sec. 2. If at the close of any fiscal year it is shown that there is an actual 
net loss, it shall be determined and apportioned, and charged among all 
stockholders in the same manner as provided for determining and apportion- 
ing and crediting the profits. 

-Article 11, 
••Withdrawals. 

"Section ?.. Any shareholder who has taken no loans from the association, 
upon making request in writing of the trustees, through the secretary, for 
permission to withdraw from the association, shall be permitted' to do so, and 
upon such withdrawal shall receive the amount paid as dues on his or her 
shares, less his or her proportion of losses, that may have occurred, and also 
less any fines that may have been charged, or chargeable to such shareholder 
prior to his or her making and filing such application, and shall also receive 
of the profits that have accrued upon his shares up to the close of the fiscal 
year next preceding the filing with the secretary of his application for with- 
drawal as follows, to wit: On shares which have run not more than four 
years, three-fourths thereof; on shares which have run over four years, 
and not more than eight years, seven-eighths thereof; and on shares which 
have run over eight years the full sum thereof. Persons thus withdrawing 
from the association shall be paid according to priority in the date of their 
filing of their application of withdrawal. However, all money contracted to 
be loaned to shareholders at the time of the filing of such application for with- 
drawal, shall be first paid. The certificate or certificates of shares, held by 
the members who shall so withdraw from the association, shall be surrendered 
by them to the secretary of the a^ociation, and by him canceled before they 
shall be entitled to receive payment as above provided." 

Section 9 of article 13, relating to loans, provides as follows: 

"Shareholders who have borrowed from the association, may pay the amount 
borrowed upon one or more shares, upon any day set for receiving dues, by 
giving notice in writing to the secretary, at least two months previously, of 
their intention, and paying to the association the full sum of the principal of 
the loan on such share or shares, with the interest and any fines and expenses 
due thereon, and if such person fails to pay such loan at the time specified 
in such notice, a fine shall be imposed for such failure of one-half of one per 
cent, upon the amount of such loan, and said notice shall thereupon become 
inoperative ; and said payment may be wholly in cash, or partly, by applying 
upon the loan the amount paid in as dues ui>on the share or shares upon which 
the loan was made and upon any shares over the required number pledged as 
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security for such loan, and «n<*h a portion of the profits credited on the books 
of the association to such share or shares as he would be entitled to receive 
upon a withdrawal, less his or her share of any losses that may have occurred 
up to the time of such prepayment, as such share may be determined by the 
trustees, and the remainder in cash. But when such loan is paid by the pro- 
ceeds of a new loan from this association, the trustees may, in their discre- 
tion, allow the member paying such loan all the profits credited to his said 
shares on the books of the association. If the payment is wholly in cash, the 
shares pledged as security for whatever part of the loan is paid, shall be re- 
turned to the borrower, and he shall be wholly free, and dear of further 
charge on account of that loan or part of loan for Interest or premium." 

Section 10 of the same article provides that stockholders having 
taken a loan on more than one share of stock may repay the amount 
loaned upon one or more of such shares upon the terms mentioned in 
said section 9, and thereby reduce their monthly payment of dues, 
interest, and monthly premium on such loan proportionately. 

Section 13 of the same article provides: 

"Upon the foreclosure of any mortgage given to the association, as pro- 
vided for in the preceding section, the amount of the loan as expressed In such 
mortgage, with the accrued Interest, the expenses of the foreclosure, all 
monthly dues^ premiums on loans, insurance premiums and fines in arrears, 
and all taxes and assessments paid by the association, less the amount paid 
as dues, and such a portion of the profits earned by such stock as the mort- 
gagor not being a borrower, would be entitled to receive upon a withdrawal 
up to and as declared In the last preceding annual report, less his or her share 
of any losses that may have occurred, shall be considered the amount due 
to the association. If such foreclosure proceeding shall be continued to a 
sale of the property embraced in the mortgage, the proceeds of the property 
on such sale shall be first applied to the payment of the costs and expenses of 
such foreclosure proceedings, and secondly to the payment of the amount of 
said mortgage as hereinbefore stated and set forth, together with the fines, in- 
surance premium, taxes and assessments paid by the association, monthly 
premium on loan and Interest due thereon ; and the balance, if any, shall be 
paid to the mortgagor, his legal representatives or assigns; and upon such 
sale and application of the proceeds as aforesaid, all rights or Interests of 
the mortgagor, his legal representative or assigns, to or in the shares of stock 
upon which such loan was had, shall cease, and the certificate of such shares 
of stock shall thereupon he canceled.** 

The special master or referee in computing the amount due to the 
said association has declined to allow fines accruing or incurred after 
the bankruptcy, if any were incurred, and has allowed to the trustee 
credit for one-half of the dividends that would have accrued to Davis 
in December, 1908, and to which he would then have been entitled as 
a credit had the payments been kept up regularly to that time. That 
is, if Davis had not gone into bankruptcy and ceased payments, but 
had kept them up, or if the trustee succeeding to his rights and own- 
ership of the real estate and shares of stock, subject to such mortgages 
and to such assignment of such shares, had kept up such payments, in 
December, 1908, when the profits, etc., are figured and apportioned as 
provided by article 10, there would have been a credit of $195.98 for 
that year. As payments had been kept up for the first half of the 
year, the special master gave I>avis or his trustee in bankruptcy credit 
for one-half of what that dividend to Davis would have been, viz., 
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$97.99, less interest at. 6 per cent, on the amount paid in, or $7.35, 
leaving the credit $90.64. He gets at it in this way : 

Dues paid on both mortgages $3,030 00 

DlvldeDds credited prior to 1908 271 20 

Dues and dividends credited $3,301 20 

The referee as special master then says: 

•Then, the said Davis had to his credit with said association at the time of 
his bankruptcy the sum of $3,301.20. This amount cannot be questioned; but 
I think a further credit as dividends should be made. From the testimony 
given by Sherwood S. Gurran and on page 7 of his testimony he states that 
the bankrupt would have been entitled to receive a dividend of $195.98 for the 
year 1908. These figures are based on the supposition that payments had been 
made for each and every month of that year, when In fact only one-half of 
the yearly payments had been actually made. Now, It Is my opinion that, if 
the yearly dividend for 1908 would have been $195.98, the bankrupt's estate 
should receive credit for one-half that sum, which Is $97.99, less Interest at 
the rate of 6 per cent on the amount not paid In, which Interest Is $7.35. 
This would make the amount for which the bankrupt's estate should be 
credited by way of dividend for the year of 1908 the sum of $90.^. In de- 
ducting from one-half the dividend for 1908 the sum of $7.35, I have de- 
ducted a little more than the actual amount which should be deducted ; but 
I have purposely done this in order to give the Homestead Aid Association 
of Utlca all the credit that It can consistently ask. It is thus to be seen that 
the bankrupt's estate is to be credited with the amount of $3,301.20 plus 
$90.64, making the total credit which said association should give said estate 
as payment on these mortgages made by said Davis prior to the filing of his 
petiUon in bankruptcy $3,391.84." 

The amount of the two mortgages July 1st was $14,000 00 

The referee credits the said sum of 3,391 84 

Leaving balance due July 1, 1908 $10,608 16 

He adds interest on this amount at 6 per cent, to January 17, 1910, 
at which date pursuant to an order of this court $10,540.14 was paid 
by the trustee, amounting to $984.77, less $840 interest paid by the 
trustee in July, 1909, or $144.77, making a balance of principal and 
interest January 17, 1910, of $10,752.93, from which he deducts such 
payment of that date $10,540.14— 

Leaving a balance unpaid January 17, 1910, of $212 79 

He adds a recording tax 10 00 

Also premium on Insurance 15 OS 

Total $237 87 

To this he says interest should be added from January 17, 1910. 

The association challenges the allowance of said credit of $90.64, 
and says the bankrupt estate is not entitled thereto for the reason that 
no such dividend was ever declared, and that, not having kept up the 
payments after June, 1908, and the articles of association declaring 
that "dividiends shall remain in the association until such shares reach 
their ultimate value of $200, except as hereinafter provided/' and lim- 
iting a withdrawal of dividends or of any part thereof to those who 
have not made loans of the association, and, in such cases, to dividends 
accrued and credited for the preceding fiscal year, and providing that 
in case of foreclosure the "amount of the loan as expressed in such 
mortgage, with the accrued interest, the expenses of the foreclosure. 
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all monthly dues, premiums on loans, insurance premiums and fines 
on arrears, and all taxes and assessments paid by the association, less 
the amount paid as dues, and such portion of the profits earned by 
such stock as the mortgagor, not being a borrower, would be entitled 
to receive upon a withdrawal up to and as declared in the last pre- 
ceding annual report less his or her share of any losses that may have 
occurred, ^hall be considered the amount due to the association," the 
allowance of such a credit for profits is not only inadmissible, but ab- 
solutely excluded. 

If Davis had withdrawn in July, 1908, instead of going into bank- 
ruptcy, clearly he would not have been entitled to any share of the 
profits for 1908, subsequently computed and allowed to those who re- 
mained in the association. This is a provision of the contract. In 
case of a foreclosure the articles of association provide that only such 
dividends or profits shall be credited as "the mortgagor not being a 
borrower would be entitled to receive upon a withdrawal up to and as 
declared in the last preceding annual report" less, etc. I db not see 
on what theory we can ignore the contract when a member of the as- 
sociation goes into, or is forced into, bankruptcy, and the trustee, suc- 
ceeding to the rights of the bankrupt, does not perform but makes 
a sale of the property. How can it be said that any profit, for the six 
months of the year 1908 was earned July 1, 1908? Clearly no profit 
had become due to Davis, and the trustee did not keep up the pay- 
ments, and the events on which an apportionment of profits to Davis 
depended never happened ; the conditions of such an apportionment of 
profit to him were never performed. The profits actually apportioned 
as dividends in December, 1908, may have been earned largely during 
the last half of that year. Can the bankruptcy of the mortgagor and 
stockholder, Davis, be said to have changed the conditions in any 
way material here? I do not think it can be questioned that, had it 
been beneficial to the estate so to do, the trustee, on order of the 
court, could have continued the payments and reaped the benefits of 
so doing. It is apparent that there was a substantial equity in the 
mortgaged property, as it sold for about $2,000 over and above the 
amount due on the mortgages. The shares and the property might 
have been sold subject to the lien of the mortgages. In such event the 
purchaser could have continued payments reaping all the benefits, if 
any, of so doing. The property and shares might have been sold! free 
and clear of all liens, and the mortgages paid from the proceeds. But 
this was not done, and after six months of default, and early in 1910, 
the property was sold by the trustee. The bond provides that after a 
default of six months tiie whole principal sum may be declaredl due. 
Foreclosure may be had, also, if there is default in the payment of 
any part of the sums agreed to be paid. 

The only argument presented by the attorney for the trustee in de- 
fense of the allowance of this credit of one-half the profits that 
would have been apportioned to these shares of Davis in December, 
1908, had he or his trustee continued the payments according to the 
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terms of the bonds and mortgages and articles of association, is as 
follows : 

"Was it not Just and equitable to make a credit to the estate for that period. 
if not by apportioning the dividend for 1908, then by an allowance of interest 
for the first six months of 1908 on the total amount credited to the bankrupt 
at the close of the previous year, $3,301.20? But this allowance of Interest 
would exceed the amount of dividend as apportioned by the master. The 
report of the master is fair to the association. The mortgagee obtains the full 
amount of the mortgage debt with interest at the rate of 6 per cent K the 
value of the bankrupt's interest were taken at the close of the year 1907, still 
the computation by the special master is somewhat more favorable to the 
association, because, as already stated, the amount of the dividend apportioned 
for the first six months of 1907 is less than the interest on the total amount 
to the credit of the bankrupt at the close of the .year 1907." 

I am not impressed with this reasoning. The contract, so far as it 
bound the mortgagor, and so far as it binds the trustee, must govern. 
It cannot be varied to meet the notions of the court as to what seems 
equitable or just. It was a condition of the loans to Davis that he be- 
come the owner of these shares, which he did. On the strength of 
such ownership the loans were made. The premiums to be paid on 
the loan of $1,200 with the interest amounted to $60 per month or 6 
per cent. Then the dues, $60 per month, were paid on the shares and, 
so to speak, constituted a sinking fund, and the interest of the bor- 
rower — ^member — in these shares increasfed from month to month. 
His interest in these shares stood as collateral security for the loan and 
became more valuable as such with each payment. True, the associa- 
tion had the use and benefit of the money so paid in on the shares, but 
under a valid agreement, binding on both parties, that the shareholder 
should be credited in December each year his proportionate share of 
the net profits for such year provided he remained in until his shares 
reached their ultimate value. He had the right to withdraw, and in 
case he did he lost all right to share ia the profits for the year in 
which the withdrawal took place, and also a certain part of the profits 
credited to him in previous years. See article 11, § 1, and article 13, 
§ 9. This was a part of the contract deliberately made and made to 
encourage savings and payments. In no sense is it a forfeiture or a 
penalty for not remaining in or continuing to make payments of any- 
thing actually earned and to which the shareholder has become abso- 
lutely entitled. His right to share at all in the profits of a given year 
depends on his remaining in and making his payments to the end of 
that year. If he does remain and makes all his payments, he is cred- 
ited his proportional share of such profits, otherwise not, and he has so 
agreed. ' But this credit is subject to a condition, viz., if he withdraws 
before his shares reach their ultimate value, his account is charged a 
certain per cent, of the profits before credited on the assumption he will 
remain in. 

The referee or special master erred, I think, in allowing this credit 
of profits for 1908. 

Did he err in rejecting the claim for fines and a so-called withdrawal 
fee? I think not. The fines are personal and imposed in the nature 
of a penalty for not making payments on the assumption they can be 
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made. When a person, being a shareholder, is forc^ed into bankruptcy 
as Davis was, he loses control of his property, including thQ shares. 
They pass from him by operation of law. Can the fines be continued 
in case of bankruptcy in effect against the trustee and the property in 
his possession? I think not. He may not have property to make pay- 
ments. The court might not permit it. The true reason for th€ im- 
position of fines has ceased to exist. Bankruptcy, a contingency not 
provided for, has occurred. By delaying foreclosure the fines would 
be increased, piled up. Clearly the trustee, an officer of the court, suc- 
ceeding to the property by operation of law, cannot be fined, and I 
do not think the property which has passed to the custody and control 
of the bankruptcy court can be fined or depleted by fines imposed for 
defaults in payments occurring after bankruptcy — those of the trustee, 
an officer of the court, and who acts under the law and the orders of 
the court. Can they be regarded as stipulated damages in such a case 
for nonperformance of the contract and charged against the estate? 
I think not. It is beyond the power of the bankrupt to perform. The 
trustee cannot except by order of the court. I do not think it within 
the purview of the contract that fines, even if considered as damages, 
shall continue to be imposed in case of and after bankruptcy. I do 
not think that bankruptcy is the equivalent of a withdrawal, or that 
in event it occurs any deduction is to be made from profits earned and 
credited for previous years. Bankruptcy in this case was not a volun- 
tary act. It was a misfortune and should not work to the advantage of 
the association or to the detriment of the estate in bankruptcy. 

Bankruptcy does not vary the contract, but it presents a situation 
for which no special provision is made in the bond and mortgage or 
in the articles of association. Article 15 does provide for the death 
of a member ; but I do not think that we can treat that article as ap- 
plicable in case of bankruptcy. Still it shows the policy of the asso- 
ciation in the case of death which creates a situation very similar to 
that of bankruptcy. In case of death the imposition of fines is not con- 
tinued, and, as I construe that article, no deduction can be made from 
profits earned and credited for previous years. 

I think it fair and just and within the terms of the contract and gen- 
eral rules of law applicable to say that, on the involuntary bankruptcy 
of a borrowing member of the Homestead Aid Association of Utica 
and the failure of the trustee to continue the payments : (1) The right 
to impose and collect fines ceases; (2) such bankruptcy does not oper- 
ate as a voltmtary withdrawal and gives to the association no right to 
retain profits theretofore actually earned and duly credited; and (3) 
the trustee of the bankrupt's estate has no claim and is not entitled to 
credit for profits or interest on the dues paid for the time between the 
last apportionment and credit of profits and the bankruptcy. 

One other question is presented by the association on this motion, 
viz., it claims that the amount paid in on the shares with profits cred- 
ited thereto cannot be deducted from the mortgage debt so as to stop 
interest until some notice has been given of an intention to withdraw or 
have such amount so applied, and that 60 days' notice is required, and, 



Digitized by 



Google 



158 180 FEDERAL REPORTER. 

even if bankruptcy is the equivalent of notice, the application of such 
sum could not be made until September 1, 1908. But I think that, 
while this was not in fact a foreclosure sale, it was one in effect. When 
the property of the bankrupt came into the hands of the trustee charged 
with the lien of these mortgages, it became his duty to convert it into 
cash by a sale thereof in the mode pointed out by the bankruptcy act, 
the sale being within the control of the court, and to apply the proceeds 
to the payment of expenses of administration and dividends to the 
creditors. The mortgages were a lien thereon, and the shares of stock 
held as collateral were to be applied in reduction of the indebtedness 
at a value fixed by the contract between the parties, or to be ascer- 
tained in the manner prescribed by the contract between the parties, if 
any, or, if none, then in such manner as the court should determine. 
The association had a secured claim against the estate of the bankrupt, 
one secured by a mortgage and an assignment of the shares. In this 
case it is clear that the contract between the parties fixes the mode of 
ascertaining the value of the shares and provides for the application 
thereof on the mortgages. The amount paid in on the shares was not 
a debt due and owing from the association to Davis which he could de- 
mand and recover at any time he saw fit, and his bankruptcy had no 
effect to accelerate the time when his estate or trustee was entitled to 
have it applied. That was regulated by the agreement of which the 
articles of association formed a part. Article 14 provides that, on the 
death of a member who has made no loans : 

"His or her legal representative sh^ll upon surrendering his or her certifi- 
cate of stock, be entitled by giving six months' notice in writing, to withdraw 
from the funds of the association, the full value of his or her stock at the 
time of his or her death, less his or her portion of losses or expenses incurred, 
and any fines chargeable to such member at his or her death.'* 

And: 

"Upon the death of any member who has made any loans from said associa- 
tion, his heirs or legal representatives by paying such loans, shall be entitled, 
upon like notice and upon the same terms as herein provided for nonborrow- 
ers, to withdraw the full value of his or her stock at his or her death. Notice 
roust be given to the association within six months from such death or no 
accrued profits on said stock will be allowed. Such legal representatives may 
continue such membership by complying with the articles of association." 

Section 9 of article 13, as quoted, provides that shareholders who 
have borrowed from the association may repay the amount borrowed 
on shares on any day set for receiving dues by giving notice in writing 
two months previously of their intention so to do and paying at the 
date fixed in the notice the whole principal with the interest and any 
fines or expenses due thereon, and such pa)rment may be wholly in cash 
or partly by applying on the loan the amount paid in as dues on the 
shares on which the loan was made, etc. I think this section applies 
to trustees in bankruptcy, except that fines cannot be continued as I 
have stated. If the filing of a petition in bankruptcy is notice to all 
the world of such fact, and if also such notice of bankruptcy operates 
as notice of intention to pay, then, in such a case as this, the asso- 
ciation had notice, a sufficient notice that the loan would be paid 
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and the shares applied in part payment in 60 days or thereabouts. 
The whole scheme and plan of the association seems to be that 60 
days' notice is to be given when the amount paid in on shares is 
to be applied to the payment of the mortgage debt. I do not see 
how courts can inject into this contract by interpretation or judicial 
legislation a provision that in case of the bankruptcy of the borrower 
the trustee may wait so long as it pleases him for an opportunity 
to sell the property, then sell free and- clear of the mortgages, and, 
having discontinued the payment of dues and being free from fines, 
have the amount paid in as dues and profits actually apportioned 
and credited to the borrower, the now bankrupt, applied in reduction 
of the mortgage debt as of the date of the bankruptcy on the theory, 
it must be, that the same then became due and payable to the trustee or 
the estate represented by him, not because of the terms of the contract, 
but by operation of law. 

Now take the first mortgage : It shows on its face that it was exe- 
cuted August 9, 1904, and recorded August 10th, Davis paid $14 in- 
terest and premium that month, which paid to and including the 16th 
day of August, 1904; that is, for seven days. He had paid dues on 
the 60 shares in July and paid in August. He paid dues, interest, and 
premiums regularly according to the bond thereafter up to and includ- 
ing his June, 1908, payment. This paid interest and premiums to and 
including June 16, 1908. July 18, 1908, just before the payments of 
dues and interest and premiums for that month became due and pay- 
able, the petition in bankruptcy was filed. ^ Sixty days from that date 
carries us to September 18, 1908, and I think that the association was 
bound to take notice that the loan would be paid and that the dues 
paid and credited to Davis would be applied to the reduction of the 
loan. This was a fair inference from the whole contract and the sit- 
uation. 

Amount of mortgage. $12,000 00 

Interest and premiums to September IStli 184 00 

Amount September 19, 1908. $12,184 00 

Dues paid and profits credited 3,149 40 

Balance first mortgage September 18, 1908 $ 9,084 60 

Second Mortgage. 

This mortgage was dated April 16th, but shows on its face that it 
was executed April 30, and was recorded May 6, 1907. Davis paid 
and was credited his dues for April and each and every month there- 
after up to and including June, 1908, or $150. He was credited a divi- 
dend of profits in December, 1907, of $1.80, which makes $151.80 paid 
and credited on the 10 shares. In May, 1907, he paid the interest and 
premium for 14 days, $4.66, that is, to May 20, 1907, and he paid reg- 
ularly thereafter up to the third Monday of June, which paid interest 
and premiums to June 20, or 21, 1908. The petition was filed July 
18, 1908, and the July interest and premiums were not paid. Interest 
and premiums accumulated thereafter, of course. 
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Amount of second iXH>rtgage % 2,000 00 

Interest and premiums to September 18th ^ 29 33 

Amount September 18, 1908 $ 2,029 33 

Dues paid and profit credited. ^ 151 80 

Balance second mortgage September 18, 1908 $ 1,877 53 

Amount of both mortgages September 18, 1908 $10,912 13 

Add interest and premiums to July 20, 1909, when trustee paid $840 549 24 

$11,461 37 
Deduct payment July 20, 1909 840 00 

Balance July 20, 1909 $10,621 37 

Interest and premiums to January 17, 1910 313 29 

Amount January 17, 1910 $10,934 66 

Deduct payment 10,540 14 

Balance due January 17, 1010 $ 304 52 

Add insurance premium, $15, and interest 15 08 

Add recording tax 10 00 

Balance due January 17, 1910 $ *419 60 

The report of the referee or special master is disapproved and va- 
cated; but I am not sure that the interest commenced to run at the 
dates I have mentioned, or that the pa)anent of $840 was made July 
20, 1909. The report says it was made during July, and the referee 
is evidently mistaken as to the date of the execution of the mortgages. 
The referee will make a new computation and report on the lines in- 
dicated by the above figures. In the absence of something to the con- 
trary in the evidence, interest and premiums would commence with the 
actual execution of the mortgage. Still it may be that the $14 credited 
for August on the passbook paid to September 1, 1904, on the $12,000 
mortgage, or some other date, and that the $4.66 credited on the pass- 
book paid to June 1, 1907, on the $2,000 mortgage or some other date. 
The report should state the facts and show the dates when the loans 
were made, when interest and premiums commenced to run, and the 
dates when payments were made. The court should not be left to 
grope in the dark as to such matters. 

There will be an order accordingly. 



WARE-KRAMER TOBACCO CO. et al. t. AMERICAN TOBACCO 00. et aL 

(arcuit Court, E. D. North Carolina, Raleigh Division. June 16» 19100 

No. 55a 

1. Equity (§ 153*) — ^Pleading—Requisites. 

A bill in equity should be construed to mean what It fairly conreys by 
a fairly exact use of English speech. 

[Ed. Note. — For other cases, see Equity, Cent Dig. f 886 ; Dec. Dig. i 

153.*] 

*For otber cases see s^me topic ft 9 nttmbeb in Dec. ft Am. Digs, 1907 to date, ft Rep'r ladexea 
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2L Action (| 5*) — Vioi.a.tiow of Statutes— Bight to Recoyeb. 

By violating a criminal or penal statute one does not render himself 
liable to a private citizen unless the unlawful conduct Is the proximate 
cause of, or results in, some special Injury to such citizen's business or 
property. 

[Bd. Note.— For other casesi, see Action, Dec. Dig. | 6.*] 

8. Monopolies ({ 12*) — ^Akti-Tbust Law— Purpose. 

The prohibitory provisions of Anti-Trust Law July 2, 1890, c. 647, | 7, 
26 Stat 210 (U. S. CJomp. St. 1901, p. 3202), apply to all contracts in re- 
straint of interstate or foreign trade or commerce, without exception or 
limitation, and are not confined to those in which the restraint is unrea- 
sonable. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. 1 10; Dec Dig. 
I 12.*] 

4. MoNOPouBS ,(| 28*) — Ahti-Trust Law— Pbivatb Suits fob Violation. 

Under the express terms of Anti-Trust Law July 2, 1890, c. 647, 5 7, 26 
Stat 210 (U. S. Gomp. St 1901, p. 8202), one Injured in business or prop- 
erty by another through a combination or conspiracy to restrain or mo- 
nopolise Interstate trade may sue for his damage. 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. | 18; Dec. Dig. 
I 28.*] 

0. Monopolies (| 28*) — ^Anit-Tbust Law— Pbivate Suit fob Violation- - 
Pleading — Sufpicienct. 

A complaint, under Anti-Trust La*w July 2, 1890, c. 647, I 7, 26 Stat 
210 (U. S. Gomp; St 1901, p. 3202), for damages, is not insufficient as fall- 
ing to show a violation of the law or injury to plaintiff, where it sets out 
the origin and history of one of defendant companies In absorbing comr 
petlng companies engaged in manufacturing tobacco; a history of the 
formation, growth, etc., of the other defendant company; absorption of 
the latter by the former, under an agreement to keep the purchase secret 
all done in furtherance of the first company's purpose to monopolize the 
business of manufacturing tobacco and cigarettes in violation of such 
law; a conspiracy between the two companies to monopolize the supply 
of manufactured tobacdo throughout the country; that in furtherance of 
a general plan to restrain Interstate trade in tobacco, and monopolize its 
manufacture and sale, defendants first resorted to unfair and ^oppressive 
means, fully set out to prevent plaintiff company's organization; that 
plalntilTs stockholders and prospective stockholders were threatened 
with injury In business If they pressed the plaintiffs business ; that one 
of plaintiff's Incorporators was offered inducements to abandon plaintiff ; 
that false and unjust statements were circulated concerning plaintiff; 
that plaintiff established a prosperous interstate business and would have 
grown but for defendants' unlawful acts ; that plalntilTs customers were 
unlawftUly taken away by defendants' threats and inducements; that 
cigarettes were sold below cost; that jobbers and dealers in plaintifTs 
territory were given free goods and extra discounts to press sales as 
against plaintiff's goods; that defendants' employ^ obtained employment 
as plaintiff's sales manager to injure and did Injure plalntilTs business in 
a specified way, as part of defendants' scheme ; that defendants conspired 
to destroy plaintiff's business, etc. 

[Ed. Note. — ^For other cases, see Monopolies^ Dec. Dig. | 2a^] 

6L Pleading (§ 68*) — Suffioibnct— Allegations on Belief. 

An allegation that plaintiff has ''reason to believe," and therefore "al- 
leges," etc., is sufficient uuder Revisal N. CX 1905, S 489, requiring matter 
to be alleged as of plaintiff's knowledge or upon "information and belief." 

[Ed. Note. — For other cases^ see Pleading, Cent Dig. { 140; Dec. Dig. 
i 68.*] 

•For other cases see Mme topic A | mvmbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
180F.— U 
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Suit by Ware-Kramer Tobacco Company and another against the 
American Tobacco Company and others. On demurrer to the amend- 
ed complaint. Demurrers overruled. 

F. A. Daniels, C. C. Daniels, F. A. Woodard, and N. T. Green, for 
plaintiffs. 

Aycock & Winston, Junius Parker, and F. L. Fuller, for defendants. 

CONNOR, District Judge. The plaintiff, in accordance with the 
opinion filed herein, May 8, 1910 (178 Fed. 117), upon the motion made 
by defendant to strike out certain portions of the complaint, has filed 
an amended complaint, containing all of the material averments in the 
original. Defendants join in a demurrer, the specific grounds of 
which are: 

(1) That the complaint does not state any facts showing that de- 
fendants, or either of them, have violated the federal anti-trust law — 
have monopolized, or attempted to monopolize, or have contracted, 
combined, or conspired to restrain interstate or foreign trade or com- 
merce, or that such has been the effect of the acts and facts therein 
alleged. 

(2) That it does not state any facts showing that plaintiff has been 
injured by any violation of the anti-trust law, or any acts monopo- 
lizing, or attempting to monopolize, any contracts, combinations, or 
conspiracies to restrain interstate or foreign trade or commerce, as in- 
juriously affecting the plaintiff. 

(3) That it does state facts showing that the acts complained of are 
only such as have always been permissible in competition, 'and only 
such as are not only not forbidden, but are specially encouraged, by 
the federal anti-trust law. 

It is neither necessary, nor desirable, at this time, and in the pres- . 
ent condition of the record, to dio more than ascertain whether, in 
view of such decisions as have been made throwing light upon the 
interpretation of the statute, the facts alleged, with the inferences to 
be drawn therefrom, most favorable to plaintiff, the action can be 
maintained. It is conceded that, before an affirmative answer can be 
given to this question, it must appear from allegations in the com- 
plaint : 

(1) That defendants, the American Tobacco Company and the 
Wells-Whitehead Tobacco Company, have entered into "a contract, or 
combination, in the form of a trust, or otherwise," or conspiracy in 
restraint of interstate trade or commerce; or "that defendants have 
monopolized, or attempted to monopolize, or have combined or con- 
spired to monopolize a part of the trade or commerce among the several 
states, or with some foreign nation." These, and each of them, are 
"the things forbidden and declared to be unlawful" by the act. 

(2) That plaintiff has been injured, as alleged, in its "business or 
property" by reason of the unlawful acts of defendlants. 

These are the essential elements, upon the existence of which the 
plaintiff's action is founded. Act July 2, 1890, c. 647, 26 Stat. 210 (U. 
S. Comp. St. 1901, p. 3202). 
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The complaint, at considerable length, with fullness of detail, and 
in substantial respects corresponding to declarations, petitions, and 
bills in equity, held sufficient by the federal courts, sets out the origin, 
. history, growth, and conduct of the defendant American Tobacco 
Company in absorbing competing companies, or companies engaged in 
the manufacture of tobacco in all of its forms. The complaint pro- 
ceeds to set forth a history of the formation, growth, etc., of the de- 
fendant Wells-Whitehead Tobacco Company, and, after describing the 
various attempts of the American Tobacco Company to destroy its 
business, sets forth the manner in which it acquired a controlling inter- 
est in the stock of said Wells-Whitehead Company, alleging an agree- 
ment between the officers of both companies that the purchase should 
be kept secret, etc. All of this, it is alleged, was in furtherance of the 
purpose of the American Tobacco Company to monopolize the business 
of manufacturing tobacco and cigarettes in violation of the provisions 
of the federal anti-trust law. The complaint, in this respect, is drawn 
upon the lines, and in substantial accordance with the petition, or bill, 
in People's Tobacco Co. v. Am. Tobacco Co., 170 Fed. 406, 96 C. C. A. 
566, and sustained by the Circuit Court of Appeals of the Fifth Circuit. 
In Swift V. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 
518, Mr. Justice Holmes, discussing a demurrer to the bill in equity 
filed by the government for the purpose of enjoining the "meat trust," 
for alleged violation of the statute, says : 

*The scheme, as a whole, seems to us to he within reach of the law. The con- 
stituent elements, as we have stated them, are enough to give the scheme a 
body and, for all that we can say, accomplish It Moreover, whatever we may 
think of them separately, when we take them up as distinct charges, they are 
alleged suflSciently as elements of the scheme. It is suggested that the several 
acts charged are lawful and that intent can make no difTerence. But they 
are bound together as parts of a single plan. The plan may make the parts 
unlawful. The statute gives this proceeding against combinations in restraint 
of trade among the states and attempts to monopolize the same." 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, at 
page 244, 20 Sup. Ct. 96, at page 108 (44 L. Ed. 136), Mr. Justice 
Peckham says: 

"We have no doubt that where the direct and immediate effect of a contract 
or combination among particular dealers In a commodity is to destroy com- 
petition between them and others, so that the parties to the contract or combi- 
nation may obtain increased prices for themselves, such contract or combina- 
tion amounts to a restraint of trade in the commodity, even though contracts 
to buy such commodity at the enhanced price are continually being made. 
Total suppression of the trade in the commodity is not necessary in order to 
render the combination one in restraint of trade. It is the effect of the com- 
bination in limiting and restricting the right of each of the members to trans- 
act business in the ordinary way, as weU as Its effect upon the volume or ex- 
tent of the dealing in the commodity, tliat is regarded. All the facts and cir- 
cumstances are, however, to be considered in order to determine the funda- 
mental question whether the necessary effect of the combination is to restrain 
interstate commerce." 

The learned justice, after an exhaustive and careful analysis of the 
allegations in the bill, writing for the unanimous court, overrules the 
demurrer. In the complaint herein is found, ''after all the specific 
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charges, a general allegation that the defendants have conspired with 
one another to monopolize the supply of manufactured tobacco, cigars, 
and cigarettes throughout the United States," and, as said by Judge 
Holmes : 

"This general allegation of Intent colors and applies to all the specific charg- 
es in the bill. Whatever may be thought concerning the proper construction 
of the statute, a bill in equity is not to be read and construed as an indict- 
ment would have been read and construed a hundred years ago; but it is 
to be taken to mean what it fairly conveys to a dispassionate reader, by a 
fairly exact use of Eiuglish speech." 

In People's Tobacco Co. v. A. T. Co., stipra, Judge Shelby, discuss- 
ing the demurrer to the complaint, says : 

"At great length, and with minute details, the petition alleges and describes 
this combination or conspiracy in restraint of interstate trade, or commerce, 
showing that it is such as is condemned by the first section of the act With 
equal fullness, there are allegations of an attempt by defendants, with other 
conspirators, to monopolize the trade or conuuerce in tobacco among the sev- 
eral states — such an attempt and conspiracy as is condemned by the second 
section of the act." Montague v. Lowry, 193 U. S. 38, 24 Sup. Ct 307, 48 L. 
Ed. 608. 

In United States v. MacAndrews & Forbes Co. (C. C.) 149 Fed. 823, 
an indictment drawn under the anti-trust act was considered upon 
demurrer by District Judge Hough. He says: 

"The criterion as to whether any given business scheme falls within the 
prohibition of the statute is its effect upon interstate commerce, which need 
not be a total suppression of trade or a complete monopoly ; it is enough if 
its necessary operation tends to restrain interstate commerce and to deprive 
the public of the advantage fiowing from free competition." 

The learned judge, after reciting the acts charged to have been 
committed by the defendant, says: 

"Not only do the facts alleged show a combination producing a result detri- 
mental to interstate commerce, but they also show concerted action to bring 
about that result, and the result, as shown, constitutes that 'virtual* monopoly 
in the interstate distribution of the substance manufactured by the corporate 
defendants which brings the matter within the decisions differentiating the 
modern use of the word 'monopoly* from that grant by royal patent which was 
the origin of the phrase." 

This language is appropriate to the description given, in the com- 
plaint, of defendants' relation to the manufacture of tobacco and cig- 
arettes. 

It is, however, strongly and earnestly insisted that plaintiff fails to 
set forth any facts from which the court can see that it has been in- 
jured in its business or property by the character and conduct of de- 
fendants. The learned counsel says that if it be conceded, for the 
purpose of the argument, that defendant American Tobacco Com- 
pany is a monopoly, and that, in securing the controlling interest in the 
stock of its codefendant, the Wells-Whitehead Tobacco Company, in 
the manner and under the circumstances set forth, it formed an un- 
lawful combination, within the meaning of the act, subjecting both 
corporations to indictment or other proceedings by the government, 
yet that plaintiff shows no cause of action under the provisions of the 
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seventh section of the act, because in neither nor all of the acts al- 
leged did it exceed what is recognized by the law as fair competition, 
and this the statute does not prohibit. It is undoubtedly true, as said 
by counsel, that by violating a criminal or penal statute a person, 
either natural or corporate, does not render itself liable to be sued by a 
private citizen unless the unlawful conduct is the proximate cause of, 
or results in, some special injury co the business or property of the per- 
son bringing the action. Counsel ask : May not defendants, although 
violators of the public law, until called to account by the sovereign, 
prosecute their business in a lawful way? May they not engage in 
fair competition with others engaged in the same business? May they 
not advertise their wares, undersell their competitors in open market, 
send their agents into the markets of the country and, by fair and well- 
recognized rules of competition, offer their- goods for sale? How, 
he asks, does this injure the public or "raise prices" — restrain or in- 
terfere with trade or commerce ? In construing the statute it must be 
kept m view that : 

'*It8 prohibitory proyislonB apply to all contracts in restraint of interstate, 
or foreign, trade or commerce, without exception or limitation ; and are not 
oonfined to those in which the restraint is unreasonable." 

Hence, as said by Mr. Justice Peckham, in regard to a combination 
to establish rates: 

*^he claim that the company has the right to charge reasonable rates, and 
that, therefore, it has the right to enter into a combination with competing 
roads to maintain such rates, cannot be admitted. The conclusion does not 
follow from the premise. What one company may do, in the way of charging 
reasonable rates, is radically different from entering into an agreement with 
otheD and competing roads to keep up the rates to that point." United States 
V. Freight Ass'n, 166 U. S. 290, at page 339, 17 Sup. Ot MO, at page 558^ 41 
L. Ed. 1007; United States v. Joint Traffic Ass'n, 171 U. S. 505, 19 Sup. Ct 
25, 43 L. Ed. 259. 

It is the combination, or conspiracy, to restrain or to monopolize 
interstate trade, which is condemned, and if this is established an 
injury "done to the business or property" of "any person," by reason 
thereof, constitutes a cause of action. Whether, under the language 
of the statute, the members of the illegal combination, or the conspir- 
acy, may, in the prosecution of their business, resort to the legal 
methods open to those who are living in obedience to the law, with im- 
munity from an action for injuries inflicted upon the business or prop- 
erty of others — that is, resort to fair competition — has not, so far as 
the industry of counsel has revealed, been decided. The position of 
the plaintiff is that the unlawful combination and its members are 
"outlaws" and not within the pale of the protection conferred upon 
those who pursue a lawful calling in a lawful way. The language of 
the statute (seventh section) is: 

"Any person who shall be injured, in his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act may sue," etc. 

Chief Justice Fuller, in Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 
301, 52 L. Ed. 488, overruling a demurrer to the petition, says: 
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"It is charged that defendants formed a combinatloii to directly restrain 
plaintiff *s trade ; that the trade to be restrained was interstate ; that certain 
means to attain such restraint were contrived to be used and employed by de- 
fendants ; and that thereby they injured plaintiff's property and business." 

This was held sufficient. Judge Shelby, in People's Tobacco Co. 
V. American Tobacco Co., supra, discussing a demurrer to the petition 
substantially like the one before the court, says: 

"It is plain that the petition need only aver, and state facts to show, that 
the defendants have committed one or more of the offenses condemned by 
the first and second sections of the act, that the plaintiff Is a person Injured 
within the meaning of the seventh section, and the amount of damages it has 
sustained by such injury." 

In the light of these decisions, it would seem that the complaint 
sufficiently alleges facts bringing its grievance within the provisions 
of the act. It is not charged that the combination between the defend- 
ants was formed for the purpose of restraining plaintiff's interstate 
trade ; this, of course, it could not do because the final act of forming 
a conspiracy or combination — the purchase of a controlling interest in 
the stock of the Wells- Whitehead Tobacco Company, by the American 
Tobacco Company — was .during the month of July, 1904, whereas the 
Ware-Kramer Tobacco Company was not organized until October, 
1904. The theory upon which the complaint is drawn is: That de- 
fendants, being an unlawful* combination within the terms of the stat- 
ute, in furtherance of its general plan, scheme, or purpose to restrain 
all interstate trade in manufactured tobacco and cigarettes, and to 
monopolize the manufacture and sale of tobacco, first resorted to un- 
fair and oppressive means, fully set out, to prevent its organization. 
That one of their managing officers threatened the persons proposing 
to form and organize plaintiff corporation. That defendant "by fair 
means or foul" would destroy the proposed corporation. That threats 
were made by the officers of defendants to stockholders or prospective 
stockholders of plaintiff company, after it was organized, that, if they 
(some of them being directors and managing officers of plaintiff com- 
pany) "continued to press the business of the Ware-Kramer Tobacco 
Company, the American Tobacco Company would take from such per- 
sons the sale of its products, particularly snuff, which such persons 
were, at that time, selling in large quantities." That, to another large 
stockholder, an officer in a bank, threats were made by an officer of the 
Wells-Whitehead Tobacco Company: 

"That if he persisted in his efforts to make effective the organization, and 
to make prosperous the business of the Ware-Kramer Tobacco Company, he 
would tlnd that his interests in enterprises in the business would be made to 
suffer." 

That, to another person engaged in the tobacco warehouse business, 
in the town of Wilson, N. C, at which the American Tobacco Com- 
pany and one of its allied companies bought large quantities of leaf to- 
bacco, threats were made calculated to injure his business. That, to 
another person, one of the incorporators of the plaintiff company, a 
proposal was made that if plaintiff would surrender its charter all of 
the expenses incurred would be paid ; that the machinery and supplies 
contracted for, or purchased, would be paid for and taken by defend- 
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ants, even if the same were worthless and had to be destroyed, and 
"that if such person would not proceed further with the Ware-Kramer 
Tobacco Company defendants would give him a place, the income of 
which would exceed $10,000 a year." That false and unjust state- 
ments were circulated by defendants, in regard to plaintiff, its busi- 
ness and goods, among others "that defendant American Tobacco 
Company had failed to kill the Wells- Whitehead Tobacco Company, 
and that, as a last resort, it had organized the Ware-Kramer Tobacco 
Company, with which to fight the Wells-Whitehead Tobacco Com- 
pany." That, notwithstanding these, and other, wrongful acts of the 
defendants, the Ware-Kramer Tobacco Company organized, and that 
by reason of the large sums of money and the great amount of energy 
expended by plaintiff in advertising, introducing, and establishing a 
market for the sale of "White Roll" cigarettes, coupled with the su- 
perior quality of the same, and that they were in favor with the con- 
sumers of cigarettes, that the brand of "White Roll" cigarettes was on 
the 1st day of January, 1907, of large value, to wit, the sum of $150,- 
000. That the business of plaintiff in its southern territory, by rea- 
son of the large and well-established reputation and demand for cer- 
tain of its brands, its business connection with jobbers, merchants, and 
others, the thorough way in which its goods were advertised and es- 
tablished, was valuable as property and was worth in the market $250,- 
000. "That by reason of its energy and business judgment, the su- 
perior quality of its goods, etc., the demand for plaintiff's goods in- 
creased until the siunmer of 1907 and, but for. the unfair and unlaw- 
ful methods adopted by defendants, and the unfair and unlawful acts 
of their officers' agents and employes, plaintiff's business would have 
grown and increased from year to year." That in 1906 plaintiff's 
business increased largely over that of the preceding year, and that 
plaintiff was shipping its goods into a niunber of states of the Union. 

Plaintiff alleges : That, diuring the years named, defendants, by the 
means aforesaid and other means, such as maintaining a close watch 
and espionage upon plaintiff's shipments, maintaining a system of 
spies upon such shipments from the depot at Wilson, N. C, and com- 
municating same to the defendant's officers, both in New York and 
Wilson, sending their representatives to different customers of plain- 
tiff, and by threats, promises, and inducements, many of plaintiff's 
customers were unlawfully and unfairly taken from them. That this 
systematic espionage upon and interference with plaintiff's business 
continued until it was compelled to move to Norfolk, Va., to escape the 
same. 

Plaintiff sets forth, among others, the following means resorted to 
by defendants to interfere with and restrain their trade: Using cou- 
pons in an unfair manner ; selling cigarettes at, and below, the cost of 
production; paying jobbers extra discounts in territory where plain- 
tiff's cigarettes were selling well ; giving jobbers and dealers free goods 
to induce them to press the sale of their goods, as against plaintiff's 
goods, and by requiring dealers not to handle plaintiff's goods ; by in- 
terfering with the labor of independent manufacturers; by making 
jobbers and dealers afraid to keep exposed to view or on their shelves. 
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where they could be seen, the goods of plaintiff for fear the American 
Tobacco Company would injure the business of such dealer or job- 
ber; by making jobbers and dealers afraid to advertise plaintiff's 
goods ; by the refusal of the American Tobacco Company to sell to 
and by purposely delaying the shipment and delivery of goods ordered 
by jobbers and dealers who sold, or advertised, the goods of plaintiff. 
Plaintiff, in addition to the foregoing, alleges specifically: That, 
during the year 1906, it received a proposition from a ci^rette dealer 
in China to manufacture, for him, a large number of cigarettes for 
the Chinese trade. That plaintiff made for said customer a large or- 
der for cigarettes, which were shipped as directed, accepted, and paid 
for. That said order promised to furnish a market for at least 7,000,- 
000 cigarettes a month. That the vice president of defendant, by 
means of the espionage aforesaid, ascertained that plaintiff had re- 
ceived said order and made said shipment and immediately commu- 
nicated with one of its employes, giving him directions to "ascertain 
to what port these goods were shipped and the name of the consignee. 
If you cannot learn the name, perhaps you can find out the markings 
on the case" — concluding: "A car load means to us about five mil- 
lion cigarettes. If we get this information I think we can shut oflf 
their market." That this information was obtained and the market 
was "shut off" to plaintiff's great damage. Finally, plaintiff alleges : 
That defendant W. M. Carter was in the employment of defendant 
American Tobacco Company for some time prior to the year 1909. 
That during the year i908 he proposed to take a block of stock in 
plaintiff company, representing that he was an expert salesman and 
was thoroughly familiar with the cigarette trade and could sell large 
quantities of plaintiff's goods. That plaintiff's officers accepted the 
proposition of defendant Carter, and he took 30 shares of its stock 
and was made manager of plaintiff's sales department and entered 
upon his duties during the month of February, 1909, and continued 
to draw his salary until October 1, 1909. That, after becoming man- 
ager of plaintiff's sales department, "he purposely and willfully so 
managed the sales department of said business as to greatly decrease 
and injure the business of said company. He transferred salesmen 
from territory in which they were acquainted and were selling goods 
to other territory in which they were strangers," etc. Plaintiff al- 
leges many other wrongful and injurious acts of defendant W. M. 
Carter, all of which it avers injured its business. "That from various ' 
facts and circumstances, plaintiffs have reason to believe, and therefore 
allege, that the said W. M. Carter was working in the interest of and 
carrying out the plans and scheme of the defendant the American 
Tobacco Company, while he was drawing a salary from the Ware- 
Kramer Tobacco Company, and that his conduct and work, as alleged 
in the complaint herein, was the work and acts of the defendants, and 
had for their purpose the injury and destruction of Ware-Kramer To- 
bacco Company and its elimination as a competitor of the defendant. 
* * * That the various acts and doings of the said W. M. Carter, 
as set forth in the complaint herein, were done and performed in 
pursuance of an agreement and conspiracy entered into by all the de- 



Digitized by 



Google 



WARS-KRAMEB TOBACCO GO. ▼• AMERICAN TOBACCO CO. 169 

fcndants herein for the purpose of injuring and destroying the busi- 
ness of the plaintiff Ware-Kramer Tobacco Company." 

Before proceeding to assign this allegation to its place in the list of 
plaintiff's grievances, it is proper to note defendants' contention that 
the matter is not sufficiently alleged in accordance with the provisions 
of the Code of Civil Procedure in this state. The Code (Revisal 
1905, § 489) prescribes that matter must be alleged either as of the 
plaintiff's knowledge, or "upon information and belief," .and the 
form of verification makes the distinction between matter alleged 
of his own knowledge which he avers to be true and matter al- 
leged upon "information and belief" which he avers that "he be- 
lieves to be true." While the language used is not so clear as it 
should be, it would seem that the plaintiff intends to allege that it has 
information — "it has reason to believe," and therefore "alleges." This, 
reasonably interpreted, means that the allegation is upon "information 
and belief." If, however, this paragraph be eliminated, the next suc- 
ceeding one has no limitation, but expressly alleges that defendants 
were in a conspiracjr to injure and destroy plaintiff's business by the 
means set out. It is doubtful whether the first paragraph contains 
any allegation affecting any of the defendants other than 'W. M. Car- 
ter. There is no ambiguity in the language of the next. Conceding 
all that is claimed by defendants, in regard to what is fair competition 
in business, the limits of which have not been very definitely fixed, it 
is clear that, eliminating all doubtful averments, sufficient allegation 
remains, admitted by the demurrer, to place the acts of the defendants 
beyond the limits of fair competition. It would seem that the lan- 
guage of Judge Shelby in People's Tobacco Co. v. American Tobacco • 
Co., supra, in this connection, is appropriate: 

"It Is alleged that plaintiff was eiuraged in interstate trade, or business, such 
as that engaged in by the defendant companies, and that the described acts 
of the defendants were done for the purpose of obtaining a monopoly and de- 
stroying the business of the plaintiff. It is further alleged that, by such con- 
spiracies and combinations of the defendants, and by their effort to obtain a 
monopoly, the business of the plaintiff was injured greatly, and that the plain- 
tiff was damaged (in a large amount). ♦ ♦ ♦ If the averments are true — 
and the exception of no cause of action admits them to be true — the defend- 
ants are guilty of the misdemeanors charged in the first and second section 
of the act, and the plaintiff has been Injured in its business or property within 
the meaning of the second section." 

Here the plaintiff alleges that, by the means set out, it had built 
up a valuable business, interstate trade, and that this business has been 
destroyed, and its property is in the hands of a trustee in bankruptcy. 
Certainly, if these allegations are established to the satisfaction of a 
jury, it would be difficult to avoid the conclusion that the plaintiff 
Ware-Kramer Tobacco Company has been injured in its "business and 
property." It requires no argument to show that the course of con- 
duct pursued by defendants towards the Ware-Kramer Tobacco Com- 
pany from the moment its projectors conceived the idea of bringing it 
into corporate existence, through. its struggle to take upon itself the 
form and features of organic life, and while, in defiance of the efforts 
of defendants to throttle its activities, it maintained an existence with 
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promise of success, were calculated and intended not only to restrain 
but to destroy it. While it may be that some one or more of the 
"things done, as set out in the complaint, were in and of themselves 
within the limits of "fair competition," they are, as said by Mr. Justice 
Holmes, "bound together as the parts of a single whole. The plan 
may make the parts unlawful." No argument is required to show that 
the scheme was intended to restrain the interstate trade of plaintiff, 
and that it "brought that result to pass." While it is true that "fair 
competition is the life of trade," it is equally true that "unfair and ex- 
cessive competition" is death to trade — of all competition — followed by 
the establishment of "monopoly," which my Lord Coke dJefines to be : 

"An Institution or allowance to any person or persons, bodies politic or in- 
corporate, of or for the sole baying, selling, making, working or using any- 
thing, whereby any person, or persons, bodies politic or corporate are sought 
to be constrained of any freedom or liberty that they had before, or hindered 
in their lawful trade." 

And which our Constitution, from 1776 to the present day, de- 
clares to be "contrary to the genius of a free state and ought not to be 
allowed." Const. N. C. art. 1, § 31. 

The demurrer must be overruled, and defendants allowed 60 days 
from June 15, 1910, to file answers. 



In re DEVLIN. 

(District Court D. Kansas, First Division. March 19, 1910.T 

No. 809. 

1. Bankbuptct (§ 402*) — ^Distribution of Estate— Death of Bankbup*— 

What Law Governs— Preferred Claims. 

Where, pending bankruptcy proceedings, the bankrupt died, his estate 
was distributable according to the bankruptcy law, and not according to 
the -state statutes of distribution, so that the state was not entitled to a 
preference in the payment of its claims by virtue of such statute. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. i 402.^] 

2. Bankruptcy (§ 402*) — ^Preferred Claims— Claims of State— Statutes. 

Provisions of a state statute, requiring all debts due the state to be 
paid as a claim of the third class out of the estate of a deceased person, 
was not such a law of a general nature of the state as would entitle the 
state to a preference in the payment of Its claims out of the estate of the 
bankrupt under Bankruptcy Act July 1, 1808* c, 541, S G4b (5), 30 Stat- 
563 (U. S. Comp. St 1901, p. 3448), providing for payment in full of debts 
owing to any person, and by the laws of the state is entitled to priority. 

[Ed. Note. — For other cases^ see Bankruptcy, Dea Dig. S 402.*] 
8. Bankruptcy (§ 350*) — Claims— Priority of Payment— Claims of State — 
Common Law. 

Gen. St Kan. 1901, S 8014, provides that the common law is modified 
by constitutional and statutory law, Judicial decisions, and the conditions 
and wants of the people, shall remain in force in aid of the general stat- 
utes of the state, but that the rule of the common law, that statutes In 
derogation thereof shall be strictly construed, shall be inapplicable to any 
general statute, but that all such statutes shall be liberally construed to 

•For other cases see same topic A | numbib In Dec. ft Am. Digs. 1907 to date, ft Rep> Inilezo* 
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promote their- object At the same session of the Leg:lslatnre, the state's 
only insolTency law was passed relating to yolantary assignments for 
the benefit of creditors, which provided that the act should be for the ben- 
efit of all creditors of the assignor in proiwrtion to their respective claims. 
Held, that such insolvency act comprised a comprehensive scheme for the 
conservation and disposition of the estates of persons assigning their 
property for the benefit of creditor and superseded the common-law rule 
that debts due the crown were entitled to priority of payment as against 
general creditors of an insolvent, if such rule ever was in force in Kan- 
sas, and hence in bankruptcy proceedings claims of the state were not 
entitled to priority under Bankruptcy Act July 1, 1898. c. 541, | 64b (5), 30 
Stat 563 (U. S. Oomp. St 1901, p. 3448), preferring debts owing to any 
person who by the laws of the state is entitled to priority. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 850, ♦] 

In the matter of Charles J. Devlin, bankrupt. On petition of the 
State of Kansas for preferential payment of defendant's demands out 
of the bankrupt's estate. Denied. 

F. S. Jackson, Atty. Gen., C. C. Coleman, F. L. .Williams, Mul- 
vaiie &*Gault, and D. R. Hite, for the State. 
John S. Dean, for bankrupt estate. 
Mulvane & Gault and D. R. Hite, amici curiae. 

POLLOCK, District Judge. The state of Kansas presents two 
claims against the estate of the bankrupt. The first arising on a cer- 
tain bond or obligation made and entered into between the state and 
Thomas T. Kelly, Treasurer of the State of Kansas, as principal, ex- 
ecuted by the bankrupt as surety, January 9, 1905; the bond being 
in the penal sum of $600,000. The second arising on a certain bond or 
obligation entered into between the state and the First National Bank 
of Topeka, principal, as a depository of state moneys, executed by 
the bankrupt and others as sureties, January 27, 1903 ; this bond be- 
ing in the penal sum of $100,000. 

The extent of the obligation so incurred by the bankrupt to the 
state by the execution of the above-mentioned bonds is in no wise in- 
volved herein. The single question here presented for decision is: 
Has the state the right to be preferred in pa}'ment of whatever 
amounts may be determined due it on the foregoing obligations, on 
account of the default of the principals therein, over other simple 
contract creditors of the bankrupt, under the provisions of the bank- 
ruptcy act, arising out of the nature and character of the state as a 
claimant? 

In this regard the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]), in section 64b, provides 
as follows: 

"The dehts to have priority except as herein provided and to be paid In 
full but of bankrupt estates and the order of payment shall be: • • • (5) 
Debts owing to any person who by the laws of the states or the United 
States is entitled to priority.** 

•For othtr cmm t^ Mm« toplo A | nvmbbb la D«c. ft Am. Digi. 1907 to dato« ft Rep'r IndoaMO 
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It IS thus apparent the question presented for decision must be 
ruled by a consideration of the laws of the state, for, if the state be 
found by its laws to have reserved to itself the right of priority of 
payment of its demands over other claimants to the estate of an in- 
solvent debtor, it is clear it was the object, intent, and purpose of 
the above-quoted provision of the bankruptcy act to preserve and en- 
force such right. 

In Re Western Implement Co. (D. C.) 166 Fed. 676, affirmed and 
approved by the Circuit Court of Appeals for this Circuit (171 Fed. 
81, 96 C. C. A. 185), the claim to priority of payment was based on 
the provisions of the insolvency laws of the state of Minnesota. In 
this state the insolvency laws of the state do not make specific pro- 
vision for the preferential payment of debts due the state. It is there- 
fore contended by the trustees the state in this case is entitled only 
to the rights accorded a general creditor for the payment of its de- 
mands, as they may be ascertained on the obligations in question. 
On the contrary, it is the contention of the state its right of j)riority 
of payment must be accorded for two reasons: (1) That by the 
course of the common law in force in this state preferential payment 
of the demands of the state must be allowed. (2) As in this case the 
bankrupt deceased within a short period of time after the institution 
of this proceeding in bankruptcy and during its pendency, and as the 
statutory law of the state for the settlement of the estates of de- 
ceased persons provides for priority of payment of debts due the 
state out of the estates of deceased persons, therefore while, as the 
jurisdiction of this court of bankruptcy had attached prior to the 
death of the bankrupt, this proceeding in bankruptcy will not abate 
because of the death, yet the estate will be here administered in the 
bankruptcy court and distributed in pursuance of the laws of the 
state for the settlement of the estates of deceased persons, and not 
in pursuance of the provisions of the bankruptcy act, in which event 
the state would be entitled to the priority of payment asserted. 

In so far as the latter contention is concerned, it is not thought 
to be difficult of solution. While, as contended by solicitors for the 
state, were this estate of the bankrupt, now deceased, in process of 
administration in a probate court of the state instead of this court of 
bankruptcy, the claims of the state on the foregoing obligations would 
be by that court ordered paid as a third-class claim in preference 
to all other demands except funeral expenses, the expense of the 
last sickness of deceased, and that incurred in the administration of 
the estate, and the wages of servants, for, in such order, the statute 
law of the state for the purpose of payment out of the estate of a 
deceased person classifies and commands payment of demands to be 
made. But, in the present case, this court of bankruptcy, by the^ act 
of the bankrupt, and during his life, was applied to, and acquired 
jurisdiction over his person and estate, to administer it in accordance 
with the provisions of the bankruptcy act then and now in force as 
the supreme law of the land. Hence the mandate of that act, and 
not the laws of the state enacted for the purpose of controlling the 
disposition of the estates of deceased persons, must be followed by 
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this court to the end, and the classification and order of payment 
prescribed in the act must be foflowed. 

Again, it is not thought that provision of the statutes of the state 
which requires all debts due the state to be paid as a claim of the 
third class out of the estate of a deceased person is a law of such 
a general nature or so related to the subject in hand that it can be 
given weight here in determining the right of the state to priority 
of payment of its demands arising under the provisions of clause 
5, § 64b, of the bankruptcy act above quoted. This question was 
expressly ruled by the Circuit Court of Appeals for the First Cir- 
cuit in Re Worcester County, 102 Fed. 808, 42 C. C. A. 637, where 
Judge Putnam, delivering the opinion of the court, said : 

"We are unable to conceive of any priority to which any one may be en- 
titled by the laws of a state, under section 64 of the bankruptcy act, un- 
less It be a priority created by insolvent laws of that character. It is true 
that priorities are often created by state statutes relating to the admin- 
istration- of estate of deceased persons, and also to proceedings for wind- 
ing up corporations ; but such laws are not of that general character which 
can be supposed to be within the purview of the provision of the bankruptcy 
act which Is concerned here. Of course statutes touching assignments for 
the benefit of creditors must be classed with insolvency laws, strictly so 
called. It is settled that E(tate insolvency laws are not annulled by the enact- 
ment of a bankruptcy act, and that the only effect of such enactment is to 
suspend their operation, so that they became operative again, without re-en- 
actment, when the bankruptcy act is repealed. Butler v. Goreley, 146 U. 
S. 303 [13 Sup, Ct 84, 36 L. Ed. 981]," 

The important and more difficult question remains: Is the state 
entitled to its asserted right of priority payment of its demands aris- 
ing on the foregoing obligations of the bankrupt by reason of the 
rule of the common law, as in force in this state in aid of its statutes? 

Section 8014, Gen. St. Kan. 1901, provides : 

"The common law as modified by constitutional and statutory law. Judi- 
cial decisions, and the conditions and wants of the people, shall remain In 
force in aid of the general statutes of this state; but the rule of the com- 
mon law, that statutes in derogation thereof shall be strictly construed, shall 
not be applicable to any general statute of this state, but all such statutes 
shall be liberally construed to promote their object." Qen. St 1868, c. 119, 
13. 

By force of tfiis statute the common-law rule as modified by con- 
stitutional and statutory provisions, judicial decisions, the conditions 
and wants of the people, is the law of this state. It therefore be- 
comes important to inquire: (1) What the rule of the common law 
is as to the right of the state to receive priority of payment of its 
demands from out the estate of insolvent debtors; (2) whether this 
rule is modified by the conditions on which it was adopted by the 
statute as the law of this state. 

In so far as the right of the general government to priority of 
payment of its demands is concerned, such right is not based on the 
rule of the common law, but on express statutory provision. United 
States v. State Bank of North Carolina, 6 Pet. 29, 8 L. Ed. 308. 
Hence the decisions arising on the right of the government based on 
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such Statutory provision are not controlling and afford little light 
here. 

The statutory enactments of many states reserve to such states 
the same prior right of payment of demand on behalf of the state 
out of the assets of insolvent debtors. For this reason such cases 
are not in point here. 

There can be no doubt but that at the common law in the mother 
country debts due the crown were entitled to priority of payment in 
preference to the rights of other general creditors of the estate, and 
this whether the debtor was solvent or insolvent. This right of the 
crown was preserved and enforced by what was styled a "writ of pro- 
tection" and a "writ of extent," and this right was a prerogative 
right of the crown. A full discussion of such right and method of 
its enforcement will be found in Freeholders of Middlesex Co. v. 
State Bank at New Brunswick, 29 N. J. Eq. 268, affirmed 30 N. J. 
Eq. 311 ; State v. Foster, 5 Wyo. 210, 38 Pac. 926, 29 L. R. A. 226, 
63 Am. St. Rep. 47; Robinson v. Bank of Darien, 18 Ga. 65. 

The courts of last resort in many of the states have held the state 
succeeded to this common-law right of the crown to priority of pay- 
ment of its demands. Maryland, in State v. Bank of Maryland, 
6 Gill & J. 205, 26 Am. Dec. 561 ; Jones v. Jones, 1 Bland, 444, 18 
Am. Dec. 327; Orem v. Wrightson, 51 Md. 34, 34 Am. Rep. 286. 
New York, in Wendell v. Jackson, 8 Wend. 183, 22 Am. Dec. 635 ; 
Lansing v. Smith, 4 Wend. 9, 21 Am. Dec. 89 ; People v. Herkimer, 
4 Cow. 346, 16 Am.^ Dec. 379. Pennsylvania, in Com. v. Lewis, 6 
Bin. 266. Georgia, in Robinson v. Bank of Darien, supra; Seay v. 
Bank of Rome, 66 Ga. 615. 

On the contrary, it has been the uniform holding of the highest 
judicial tribunals of many states that the states in their sovereign 
capacities have not succeeded to this prerogative of the crown, and 
hence the state is not entitled to priority of payment of its demands 
out of the estate of insolvent debtors unless so declared by the stat- 
utes of the state. Freeholders of Middlesex County v. Bank at New 
Brunswick, supra. South Carolina, in State v. Cleary, 2 Hill, 600; 
Klinck v. Keckley, 2 Hill, Eq. 250; State v. Harris, 2 Bailey, 598; 
State v. Foster, supra. 

While it has been held by the Supreme Court of this state, in ac- 
cordance with the general rule, that statutes of limitation do not run 
against demands of the state unless the state is expressly named in 
such acts (State v. School District, 34 Kan. 237, 8 Pac. 208 ; State 
ex rel. v. Stock, 38 Kan. 154, 16 Pac. 106; Whitney v. Morton 
County, 73 Kan. 602, 85 Pac. 630), yet the precise question here pre- 
sented has not been ruled by the courts of this state, but remains 
an open one. 

Turning now to a consideration of the law applicable to the de- 
mands presented by the state in this matter, and conceding, for the 
purpose of argument, although not so deciding, by the rule of the 
common law in force in this state, aside from the matters presently 
to be noticed, the state would be entitled to demand priority of pay- 
ment of its claims against the estate of the bankrupt, yet the ques- 
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tion remains: Can such priority of payment be accorded the state 
in this present matter by reason of the laws of the state, as that 
language is employed in clause 5, •§ 64b, of the bankruptcy act? The 
language there employed, "debts owing to any person who by the 
laws of the states is entitled to priority," was construed in Re Wbr- 
cester County, supra, to mean such debts as are entitled to priority 
of payment under the insolvency laws of the state. Accepting this, 
as I think must be done, as the true interpretation of the language 
of the act, and construing the word "person" as used in this clause 
to be inclusive of the state, as was held by the Court of Appeals for 
this Circuit in Re Western Implement Co., supra, the meaning of the 
clause as applied to the facts of -this particular matter must be held 
to be: The state is entitled to priority of payment of its demands 
here presented if it would be entitled to such priority of payment 
under the provisions of the insolvency laws of this state. The only 
insolvency law of this state is that in relation to voluntary assign- 
ments for the benefit of creditors. This act expressly provides all 
such assignments "shall be for the benefit of all creditors of the as- 
signor in proportion to their respective claims." This act was passed 
at the same session of the Legislature at which was adopted the rule 
of the common law in aid of the statutes, as provided by 3ection 
8014, Gen. St 1901, above quoted. 

The question therefore is: Does this act modify the rule of the 
common law? From an examination of the act it will be found to 
comprise a general, complete, and comprehensive scheme for the con- 
servation and disposition of the estates of those who assign their 
property for the benefit of creditors and for the distribution of the 
proceeds of such estates among all creditors in proportion to their 
proven demands. That such is the nature and effect of the act is 
settled by the decisions of the Supreme Court of this state. Hard- 
ware Company v. Implement Company, 47 Kan. 423, 28 Pac. 171. 
While it is the general rule, as contended by counsel for the state, 
that the rights of the sovereign state remain unaffected by an act 
unless the sovereign be expressly named therein, yet I am persuaded 
the necessary and inevitable effect of the act in /juestion was to ex- 
clude the sovereign state from demanding that debts owing it by one 
who makes an assignment in accordance with its provision should 
receive priority in payment over general creditors of such estates, 
and that the rule of the common law in this respect, if conceded to be 
in effect in this state as modified by statute, would not entitle the 
state to such preferential payment for two reasons: (1) The provi- 
sion of the act that the assignment "shall be for the benefit of all 
creditors of the assignor in proportion to their respective claims" 
is repugnant to the common-law rule contended for by the state in 
this case; hence that rule must yield to the statute, not alone from 
the force of necessity, but from the very langtiage of the act adopting 
it, not in its entirety, but only in aid of the statutes. (2) Because 
if it should be held the state in its sovereign capacity succeeded to 
the common-law rule of the prerogative right of the crown to priority 
of payment over other creditors, even then the effect of such assign- 
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ment for the benefit of creditors, as is contemplated by the act, has 
ever been held to cut off and destroy the prerogative right of the 
crown to priority of payment; hence it was unnecessary to make ex- 
press mention of the state to reduce its demands agamst the estate 
of the assignor to the rank of other creditors. 

In Cook County National Bank v. United States, 107 U. S. 445, 
2 Sup. Ct. 661, 27 L. Ed. 637, there was presented to the Supreme 
Court the question whether section 3466, Rev. St (U. S. Comp. St. 
1901, p. 2314), which grants to the United States the right of priority 
of payment of debts due it, is applicable to its demands against an 
insolvent national bank in view of tjie provisions of the national bank- 
ing act which commands that all creditors of such insolvent bank 
shall be paid pro rata. Mr. Justice Field, delivering the opinion of 
the court in that case, said : 

**The question Is whether, under this broad and general language (section 
34G6, Rev. St), the United States, having demands against an insolvent na- 
tional bank, are entitled to priority of payment out of its assets over other 
creditors.'* 

After quoting section 6236, Rev. St. (U. S. Comp. St. 1901, p. 
3508), the opinion proceeds: 

"This section provides for the distribution of the entire assets of the bank, 
giving no preference to any claim except for moneys to reimburse the United 
States for advances in redeeming the notes. When this reimbursement is 
fully provided for, the balance of the assets, as the proceeds are received, 
is subject to a ratable dividend on all claims proved to the satisfaction of 
the receiver, or adjudicated by a court of competent Jurisdiction. Any sum 
remaining after the payment of all these claims is to be handed over to 
the stockholders in proportion to their respective shares. These provisions 
could not be carried out if the United^ States were entitled to priority in the 
payment of a demand not arising from advances to redeem the circulating 
notes. The balance, after reimbursement of the advances, could not be dis- 
tributed, as directed, by a ratable dividend to all holders of claims; that 
Is, to all creditors. 

"These provisions must be deemed, therefore, to withdraw national banks, 
which have failed, from the class of Insolvent persons out of whose estates 
demands of the United States are to be paid in preference to the claims of 
other creditors. The law of 1797, re-enacted in the Revised Statutes, giv- 
ing priority to the demands of the United States against insolvents, can- 
not be applied to demands against those Institutions. The provisions of 
that law and of the national banking law being, as applied to demands 
against national banks, inconsistent and repugnant, the former law must 
yield to the latter, and is, to the extent of the repugnancy, superseded by 
it. The doctrine as to repugnant provisions of different laws is well set- 
tled, and has often been stated in decisions of this court. A law embracing 
an entire subject, dealing with it in all its phases, may thus withdraw the 
subject from the operation of a general law as effectually as though, as 
to such subject, the general law were in terms repealed. The question is 
one respecting the intention of the Legislature. And although as a general 
rule the United States are not bound by the provisions of a law In 'which 
they are not expressly mentioned, yet, if a particular statute is clearly de- 
signed to prescribe the only rules which should govern the subject to which 
it relates, it will repeal any former one as to that subject Daviess v. Fair- 
bom, 3 How. 636 [11 U Ed. 760] ; United States v. Tynen, 11 WaU. 88 [20 
L. Ed. 153].^' 

In that case it was held as Congress had provided a full, complete, 
and comprehensive scheme for the organization, regulation, and con- 
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duct of national banks, and the method by which in case of insolvency 
the affairs of such bank should be settled, and all creditors paid pro 
rata out of the assets, and as the manner of distribution therein com- 
manded was repugnant to the claimed right of priority asserted by 
the United States by virtue of the broad and comprehensive language 
of section 3466, Rev. St., the provision found in the natibnal bank- 
ing act for the distribution of assets pro rata to all creditors should 
prevail, although the sovereign was not expressly named in that act. 
Therefore, following the reasoning there employed in this case, I 
think it must be held inasmuch as the rule of the common law in its 
entirety has never been in effect in this state, but that rule only as 
modified by Constitution, statutes, or judicial decisions has been 
adopted, and when in aid and not when repugnant to the statutes, 
and as the Legislature has expressly ordained, in its scheme for the 
settlement of the estates of insolvent debtors who shall make general 
assignment for the benefit of creditors, that all creditors shall be 
paid pro rata, it must be held the commons-law rule in this respect, if 
conceded to be in force in this state, to have been modified by the 
provision of such act. 

Again, while it was undoubtedly within the power of the Legis- 
lature to have provided in the act relating to assignments for the 
benefit of creditors that all demands of the state should be accorded 
priority of payment out of the proceeds of the estate in the hands 
of the assignee, as the United States has done by section 3466, Rev. 
St., yet it must be remembered the common-law right of the state to 
priority of payment here asserted is not based on any claim^ of lien 
reserved by the state on the property of the bankrupt, but is based 
on the state's succession to the common-law prerogative right of the 
crown to priority of payment of its demands out of the assets of the 
estate of the bankrupt in the hands of his trustees in bankruptcy, 
and that, as the insolvent bankrupt made an assignment of his prop- 
erty for the benefit of creditors under the provisions of the laws of 
this state in that regard, such assignment and its acceptance by the 
assignee would have effected such a valid transfer of the bankrupt's 
property as would have cut off and destroyed any right of the state 
to priority of payment based on the rule of the common law. For it 
has ever been held an assignment for the benefit of creditors where 
the title to the property assigned passed to the assignee, as it does 
under the assignment laws of this state, such assignment operated to 
cut off and destroy all rights of creditors to demand priority of pay- 
ment from out the assets of such estate, including the prerogative 
right of the crown or sovereign to priority of payment. 2 Tidd's 
Pr. 1098, 1099; Chitty's Prerogative of the Crown, 281, 284, 285; 
King (aid of Braddick) v. Watson et al, 3 Price's Exch. Rep. 6; 
Giles V. Grover et al., 1 Clark & Finley, 72 ; State v. Bank of Mary- 
land, 6 Gill & J. (Md.) 228, 26 Am. Dec. 661; Middlesex Co. v. 
State Bank at New Brunswick, supra; State v. Foster, supra. 

Therefore, laying aside for future decision by the Supreme Court 
of the state, or other tribunal, the extremely doubtful and difficult 
180 F.— 12 
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question whether this state in its sovereign capacity has succeeded to 
the prerogative right of the crown to demand priority of payment of 
its claims out of the estates of insolvent debtor? within her borders 
in the absence of some modifying statute, but conceding for the pur- 
pose of decision of the present matter the fact that the state, in the 
absence of any statute to the contrary, would succeed to such pre- 
rogative right by virtue of the common law, yet in the very form 
of its adoption tiie common law obtains in this state, not to its full 
extent, but only in aid of the statutes and when not repugnant there- 
to. Therefore, as the provisions of the act in relation to assignments 
for the benefit of creditors is the only insolvency law of this state 
to which resort may be had to determine what persons are entitled 
under the laws of the state to priority of payment of their demands 
out of the estate of the bankrupt, and as that act is repugnant to the 
common-law rule contended for by the state, it must be held the com- 
mon law in this respect is modified by statute, and the right of the 
state to priority of payment of its demands in this case is not found 
by the laws of the state to be reserved to it and enforceable under 
the provisions of section 64b of the bankruptcy act. 

It is therefore ordered the application of the state for an order 
entitling it to priority of payment of its demands arising on the fore- 
going obligations be disallowed and denied. 

It is further ordered, if the state be so advised by its solicitors, it 
shall be entitled to prove its demands arising on such obligations as 
general claims against the estate of the bankrupt in the hands of the 
trustees. 



GULDEN v. CHANCE et aL 

(Circuit Court, B. D. Pennsylvania. January 2S, 1910.) 

No. 8, October Sessions, 1907. 

1. Tbade-Mabks and TRADE-NAifES (§ 67*) — ^Unfaib Competition in Tbadb— 

Limitation of Packages. 

One dealer is not altogether prohibited from copying the style or dress 
of package gotten up by another under the penalty of a suit for unfair 
trade. It is only where such special marks have become identified in the 
mind of the public with a certain party's goods, and are manifestly imi- 
tated for the purpose of getting away his trade, that this is the case. 
Not every appropriation, in other words, of the ideas of another, amounts 
to unfair trade competition. There must be an established right in that 
which is taken, as well as a practiced deception, before this ensues. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. $ 78; Dec. Dig. §67.*] 

2. Tbade-Mabks and Trade-Names (§ 70*) — Unfair Competition— Imitation 

OF Packages— Use of Colobs and Designs Common to the Trade. 

This is not to say that, notwithstanding the use of colors and designs 
common and appropriate to the particular article, a combination of color 

*For other cases see same topic & S number in Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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and style of package may not be so distinct and have become so identified 
with the goods 6t some one dealer that a manifestly purposed imitation 
of them will not be regarded as fraudulent ; but only that, before that re- 
sult is reached, the combination must be so unusual and the imitation 
so clear that the similarity cannot be other than designed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

3. Tbade-Marks and Trade-Names (§ 70^) — Unfair CoMPETrriON— Similar- 
ity OF Packages. 

The adoption and use by defendants, who were packers of olives, of 
bottles, labels, and caps somewhat similar to those used by complainant, 
held not to constitute unfair competition, nor to evidence any intention 
of deceiving purchasers, in view of the fact that defendants had been 
^ in the business for 30 years, that other' packers used bottles of the same 
or similar design and labels and caps more or less similar in appearance 
and style, and that those used by defendants had many distinguishing 
features and did not resemble complainant's so closely as to indicate an 
intentional imitation. 

tEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. 8 81; Dec. Dig. 8 7a^ 

Unfair competition, see note to Scheuer v. Muller, 20 C. C. A. 165 ; Lare 
V. Harper & Bros., 30 C. C. A. 37G.] 

In E^quity. Suit by Charles Gulden against R. C. Chance's Sons. 
On final hearing. Bill dismissed. 



The following is the label of complainant : 



•For other cases see same topic A 8 number in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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The following is the label of defendants: 



The following is the neck label of complainant: 



The following is the neck label of defendants : 



See, also, 163 Fed. 447, and 165 Fed. 624, 92 C. C. A. 58. 

Timothy D. Merwin, for complainant. 

John K. Andre and Frank P. Prichard, for defendants. 

ARCHBALD, District Judge (specially assigned). The charge of 
infringement of complainant's trade-mark '*Don Carlos" was elimi- 
nated by the decision of the Court of Appeals (165 Fed. 624), and the 
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question of unfair competition therefore alone remains. To make this 
out, a clear purpose on the part of the defendants must be shown to 
palm off their goods as those of the complainant, by imitative and mis- 
leading dress, and thus divert to themselves a portion of his trade. 
That there was any intention of that kind, or that anything more than 
a general, if not an unavoidable, correspondence in the make-up of 
the defendants' packages with those of the complainant, has been 
shown, cannot, under the evidence, be successfully maintained. The 
defendants are reputable dealers in Philadelphia; the house (father 
and sons) having been in business there for upwards of 60 years, and 
having packed olives for 30 years, and having an equal standing in 
the trade with the complainant, who has been in business in New York 
for 40 years, and packed olives for 33 years. The temptation which 
sometimes prompts one man to try and steal the trade of another was 
therefore wanting. And while ft must be confessed that, in these 
days of keen business competition, the same scruples, as once, do not 
always obtain, there was not thus, at least, the same occasion for such 
dishonest attempts as there might otherwise have been. Neither are 
the defendants shown to have clieapened on the complainant, putting 
out an inferior quality of goods at a lower price, which is one of the 
most frequent incidents of unfair trade ; and the defendants are there- 
fore relieved from unfavorable imputation to the extent that these cir- 
cumstances are not present. 

Without resting the case upon these features of it, however, and 
upon a full consideration of all the evidence, the charge of unfair com- 
petition cannot be regarded as made out. It centers about the adop- 
tion by the defendants of the name "Don Caesar" as one of their 
brands, and the selection, in that connection, of a display label, on 
which, in company with it, a branch of olives in natural colors was 
shown, this being designedly imitative, as it is said, of the complain- 
ant's "Don Carlos" label, similarly embellished and colored, a red 
wax cap at the same time being substituted by the defendants for a 
green cap previously used, thus completely copying the distinctive 
marks of the complainant's goods. This change took place, as it is 
pointed out, just about the time that an experienced salesman, named 
Weed, went over from the complainant to the defendants' employ, and 
was made at his suggestion, the better to enable him to divert and con- 
trol the trade which he had worked up for the complainant. And 
as further proof that the imitation was designed, it is claimed that cuts 
of the complainant's "Don Carlos" labels were submitted to the manu- 
facturer, by whom the "Don Caesar" labels were gotten out, with in- 
structions to take them as a guide. Previous to this, also, the defend- 
ants had changed over from the bulb bottles, in which they packed 
stuffed olives, to ring bottles, which the complainant was the first to in- 
troduce for that purpose, if not to design. And just about the time 
that the "Don Caesar" labels were adopted, the neck labels on these 
ring bottles were also changed ; a form having a depending ear being 
chosen the same as that of the complainant, and a plate of stuffed 
olives with similar colors and lettering, in place of two halves of a split 
olive on the complainant's label, being showA. These imitative changcb. 
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as it IS claimed, are too many and too marked to be accidental, and are 
of cumulative force, establishing a determined purpose to unfairly ap- 
propriate the complainant's trade. As so put, a case of some serious- 
ness may seem to be made out. But it disappears when the full facts 
are known. 

The complainant has 12 shapes and styles of packages, and 6 differ- 
ent brands, all except the large King brand covering identically the 
same character and quality of berry, no particular kind of olives being 
thus associated and identified with any special brand or style of dress. 
In this respect he is like most other packers, who pack and label their 
goods in much the same shaped bottles, branded, of course, with dif- 
ferent names, and marked with special labels, but otherwise closely 
approaching each other in design and color ; those appropriate to the 
packing of olives being necessarily few. No packer therefore has a 
monopoly of any particular style of bottle, or color or character of 
seal. He may, of the labels which he gets up, and of the names or 
brands which he adopts, but even here the names, colors, and sym- 
bols unavoidably run together and have to be dealt with accordingly. 
Olives being largely of Spanish origin, Spanish names for brands nat- 
urally suggest themselves, and we therefore have "Isabella," "Al- 
fonzo," and "Don Carlos," among those of the complainant, as we 
have "Don Caesar" among the defendants'; and "Senor Juan," of 
another packer; to say nothing of "Manzanilla," "King," "Queen," 
"Spanish Queen," "Amaranth, Queen," "Regine," "Crown," and"Mon- 
te Christo;" all of which are made use of. So in color, form, and 
design of labels; olives in clusters, surrounded by leaves, depending 
from branches, more or less naturally colored, with red an^'gold let- 
tering for contrast, and displayed on oval labels, must be expected to 
figure ; while the style of bottles, whether large or small, or vase or 
cylinder or jar; and the caps which close them, whether red or green 
or gold, or wax or metal, may vary without danger of infringement, 
according to the taste of the party. These are the conditions, which 
surround the subject, and are not to be lost sight of in considering it; 
no exclusive rights being possible in that which is thus common prop- 
erty. This is not to say that a combination of color and style of pack- 
ing may not be distinctive, and have become so identified with the 
goods of some one dealer that a manifestly purposed imitation of them 
will not be regarded as fraudulent. But before that result is reached, 
in view of the innocent possibilities, in the present instance the com- 
bination must be so unusual and the imitation so clear that the simi- 
larity could not be other than designed. And the question is whether 
there is anything of that kind here. 

The cause of thle present complaint, while centering around the 
adoption of the "Don Caesar" labels, as already stated, goes back as 
the initial cause to the use by the defendants of the so-called "ring 
bottle," which occurred in the latter part of 1905. The "Don Caesar" 
body labels and the emplo)rment of the salesman Weed, as well as the 
use on the ring bottles of an alleged infringing neck label, came after- 
wards. Tne defendants had previously been putting up stuffed olives 
in bottles with bulbous protuberances into which the olives fitted; 
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while the complainant had been putting them up in somewhat similar 
bottles, with bulging rings ; and the defendants, at the time mentioned, 
added the ring to the bulb bottles, as a new style. There can be little 
doubt that in so adopting the ring bottle the defendants patterned after 
that of the complainant; a Gulden bottle being submitted by Mr. 
Chance to the manufacturer who was to make them. But while the 
complainant was the first to employ this style for the packing of olives, 
he secured no exclusive monopoly thereby. Not only was there a 
French bottle of similar form which had long been in use, but it had 
also been introduced into this country by F. H. Leggett & Co., and 
it was after this latter bottle that the defendants' bottle was in fact 
fashioned, although there is little, if any, difference from the com- 
plainant's, except in the number of rings. 

Nor is one dealer altogether prohibited from copying the style or 
dress of package gotten up by another, under penalty of a suit for un- 
fair trade. It is only where such special marks have become identified, 
in the mind of the public, with a certain party's goods, and are mani- 
festly imitated for the purpose of getting away his trade, that this is 
the case. Not every appropriation, in other words, of the ideas of an- 
other, amounts to unfair trade competition. There must be an estab- 
lished right in that which is taken, as well as a practiced deception in 
doing so, before this ensues. And it is just there that the present case 
falls. Even if it be conceded, therefore, that the use by the com- 
plainant of the ring bottle for stuffed olives demonstrated its avail- 
ability and attractiveness, and thus prompted the defendants' use, no 
right was invaded, the form being open to all, and there being no 
proof that by association it had come to stand for the complainant's 
goods. I do not lose sight of the fact that this was followed by the, 
adoption of a neck label which is claimed to be imitative, and that this 
part of the case does not rest on the use of the ring bottle alone. But 
that came later, and will be best considered in that connection. All 
that we need to know now is that, in the use of this form of bottle, 
without more, there was no just cause for complaint. 

The adoption of the "Don Caesar" label is directly attributed by 
the complainant to the employment of the salesman Weed, to which al- 
lusion has been already made. Weed sold on commission, and con- 
trolled his own trade, and was under engagement to the complainant 
by a three years' contract, which expired January 1, 1907. Owing to 
differences between them, negotiations for a renewal seemed likely 
to fail, and Weed applied in consequence to the defendants, by whom 
he was engaged to come to them at the. end of his fcurrent term. And 
at his request, in view of this, the defendants undertook to get up some 
new brands. Three names were selected for this purpose, "Regine," 
"Don Caesar," and "Penn Club" ; that of "Don Caesar" being sug- 
gested by the "well-known opera, "Don Caesar de Bazan." It may be 
that Weed had something directly to do with the choosing of this par- 
ticular name, and that he wanted it because of its resemblance to "Don 
Carlos," so as the better to keep his trade. But that is not material. 
The trade was his own, and there is nothing to show that his custom- 
ers were particularly tied up to the complainant's goods. Besides that. 
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the defendants are answerable for their own misdoings and not for 
Weed's, except as they had knowledge and participated therein. De- 
signs for labels to correspond with Sie brands selected were solicited 
from leading manufacturers ; Price Bros. & Co. of New York, being 
first applied to by letter, which is in evidence. This letter inclosed 
three sizes of labels, with request for k sketch having the words "Don 
Caesar" as a brand name, with an olive spray in the center, and the 
name of defendants' firm underneath ; the die to be of the same out- 
line as the defendants' "Crown" brand label, and the lettering to be 
in gold and red, shaded with black, with the olive spray in natural 
colors. 

It is charged that accompanying this was a vignette of a spray of 
olives cut from the complainant's "Don Carlos" label. But the evi- 
dence to sustain this is forced and cannot be accepted. This letter, 
moreover, resulted in nothing. The real labels which are complained 
of were made by the United States Printing Company ; the order for 
them being placed through B. F. Cake, their Philadelphia agent. In 
submitting this latter order, there can be no question but that' the 
complainant's "Don Carlos" labels which had been previously obtained 
from Weed were exhibited to Cake, not to copy, however, but merely 
to equal; Mr. Chance emphasizing that he desired to avoid any re- 
semblance. Cake wanted to take these labels away with him, to which 
Chance demurred, but filially consented, and they were sent to the 
United States Printing Company in consequence. The letter forward- 
ing them and submitting th^ order is important. It requests an orig- 
inal sketch for an embossed fancy label, as fine ia quality as the Gul- 
den label inclosed. Attention is particularly called to the coloring of 
. the olives, which, as it is said, is usually too green, and is nearer right 
in the Gulden label, although even there perhaps a little too light. And 
a handsome sample of the fruit is promised by express to show the 
exact natural shade. It is out of this that was evolved the "Don 
Caesar" label, and the present lawsuit. 

There are one or two other circumstances, however, of more or less 
importance. In the first letter from Cake to his principals, a few days 
after the other one, the name of the brand was "Alphonso," which, 
as we have seen, was a brand in use at the time by the complainant. 
And this was countermanded the next day, and "Don Caesar" substi- 
tuted. To the complainant this is a matter of great significance. The 
intent of the defendants to appropriate one of his brand names, it is 
said, is manifest; Jhe change from "Alphonso" to "Don Caesar" be- 
ing made so that it would not be so flagrant. But that is not the way 
that it seems to me. Just how the name "Alphonso^' came to be 
adopted and then abandoned is not, I believe, explained. But it may 
well have been because the defendants were not aware at first of its 
use by the complainant, and, when they were, chose "Don Caesar" 
instead, to avoid, and not to imitate. At all events, it is clear that the 
label as adopted, taken as a whole, outside of the name, is not open 
to question. As already intimated, the complainant could not monopcn 
lize so common a design as a spray of olives, and the same is true of 
the other things which go to make up the label. Nor are they, indeed. 
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imitative. The die not only is a stock form, but is entirely different ; 
that of the complainant being almost circular, with scalloped edges, 
whilft the defendants' is an elongated and irregular oval, somewhat 
difficult to describe. The olives, also, both berries and branches, vary 
in color from those of the complainant's label, being of a much more 
natural shade; while the brand name "Don Caesar*' is in bright red, 
flanked on either side by the Spanish coat of arms, which is quite dis- 
tinctive. The gold of the edging is a much brighter yellow in the one 
than the other, and the edge is broader and milled prominently. The 
pomts of difference are thus marked and significant, as much so as 
could be expected from the nature of the commodity, which it is de- 
signed to display, and the things appropriate thereto. The name is the 
only thing to cause any confusion, and, rightly considered, that is not 
serious ; the other features being enough to offset it. Outside of that, 
the case certainly presents nothing more than the not unnatural and 
by no means reprehensible ambition of one dealer to equal the attrac- 
tive way in which the same character of goods have been put up by a 
business rival; and that to my mind is the whole significance of the 
adoption of this label and brand. 

It is said, however, that, at the same time that the defendants got 
out their "Don Caesar" labels, they also changed over from a green 
to a red wax cap, and there is some attempt to show that a red wax 
cap was identified in tiie trade, with Gulden's "Don Carlos" olives. 
But red wax caps, as already intimated, were too common and too 
generally in use on olives as well as other bottles, for any one to ap- 
propriate them exclusively. And it would require much more con- 
vincing testimcMiy than has been given, in consequence, to justify the 
conclusion that the trade had so accepted them. Their use by the de- 
fendants, it may be, is a circumstance to be considered, with the other 
evidence. But it amounts to very little by itself, and the case is other- 
wise so inconclusive that nothing is to be made out of all of it com- 
bined. 

It is further said that, along with the adoption of the "Don Caesar" 
labels, the defendants also got out a new neck label for their ring bot- 
tles, with a depending ear, similar in both form and feature to that used 
by the complainant on the same style of bottle, showing a plate of 
olives, stuffed with red peppers, where the complainant has two halves 
. of a split stuffed olive; the words, "Manzanilla Olives, Stuffed with 
Spanish Sweet Peppers," being the lettering on each. But whatever 
imitation, as so stated, there may seem to be, there is none in fact, when 
the two are put side by side and compared, which is the guide. The 
coloring and the arrangement dispel any such idea. The controlling 
feature of the defendants' label is a circular medallion of the size of 
a quarter dollar, distinctly outlined in gold, with a plate of half a dozen 
small stuffed olives in the center, and the words "Manzanilla" in red 
above, and the word "Olives" in blue and gold below, and on either 
side the words "Stuffed with Spanish Sweet Peppers," in red, and 
the name of the defendants as importers and packers in blue; while 
the complainant displays the words "Manzanilla Olives" in yellow on 
a red ground, along the top of the label, with the words "Spanish 
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Sweet Peppers" in gold letters, just below, while in the lower part, on 
the ear of the label, are shown the two halves of a split olive in natu- 
ral colors with the complainant's name. To the casual and uncon- 
cerned observer, there may be points of resemblance between the two. 
But in general effect, to say nothing of critical examination, they arc 
as wide apart as could be expected or as is required. The complainant 
lays stress on the particular form of his label, unlike anything, as it is 
said, elsewhere employed, as well as on the special olive design dis- 
played. But except that it also extends below the rest of the label, the 
defendants' medallion is entirely unlike this, and is markedly distinc- 
tive, while the show of olives on the two by no means corresponds. 
If there is any confusion in the minds of customers, it cannot be laid 
to the labels, whatever may be said of the bottles, of which, as we have 
s^en, the complainant can claim no monopoly, and, in all probability, 
results as much as anything from the olives themselves, with their 
red spots showing through the glass, and dominating the package, with 
which we have no concern. 

Sight is not, however, to be lost of the fact, as it is said, that the 
adoption of the "Don Caesar" brand, and the change of labels, large 
and small,, were at the instigation of Weed, and were made use of by 
him to supplant the goods of the complainant in territory before that 
exclusively the complainant's. There is no doubt that through Weed 
the defendants' goods were introduced where the complainant's had 
previously prevailed, and it may be that the way they were put up 
helped this on. And it is this loss of territory beyond question which 
is the real cause of bitterness in the case, except for which the present 
charge would never have been made. But Weed's customers, as al- 
ready stated, were his own, and, if the complainant made a mistake in 
letting him go, the defendants arc not to blame for it, nor for taking 
him over after he was free. Nor is there anything whatever to show 
that the resemblances in brand or dress, which 'are complained of, 
were made use of by him to deceive parties to whom he had previously 
sold the complainant's goods ; without which the other things go for 
naught. The nearest to a case, all things considered, that is made out, 
is in the use by the defendants of the name "Don Caesar" as a brand, 
in breach of the complainant's trade-mark, "Don Carlos." But that, 
as already stated, did not in the judgment of the Court of Appeals 
amount to an infringement, and not having been fraudulently made use 
of by Weed, or any one, to divert the complainant's trade, the whole 
case falls. It has also now been abandoned by the defendants, remov- 
ing^all possible cause for complaint. 

The bill must therefore be dismissed, with costs. 
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WHITNEY V. WHITNEY ELEVATOR & WAREHOUSE OO. et aL 

(Circuit Court, W. D. New York. June 7, 1910.) 

.1. GouBTs ({ 366*) — ^Tedebai. Coubts— Rules of Decision— State STAtuTES^— 
Decision in High State Coubt. 

A decision of the New York Court of Appeals that a mortgage given 
to secure payment of alimony by a husband during the life of his wife, 
awarded hy an ordinary divorce decree, could not be enforced as to ali- 
mony accruing after the husband's death In the absence of an agreement 
by the husband to pay alimony during the wife's life, involved construc- 
tion of the state divorce statutes, and was binding on federal courts sitting 
in such state. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. § 957; Dec. Dig. 
i 366.* 

iState laws as rules of decisions in federal courts, see notes to Wilson 
▼. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Husband and Wife (§ 280*) — Sepabation Agbeement— Subsequent Di- 

vobcb— aximont—mobtc ages. 

A separation agreement between husband and wife provided that he 
should pay her $250 per month during her life if she should not marry 
until after the husband's death. Thereafter, she sued for and was grant- 
ed a divorce, the form of the decree being agreed on between attorneys for 
both, and provided that except for the substitution of a mortgage on dif- 
ferent, property for a mortgage previously executed to secure payment of 
the amount previously agreed on, the decree should not affect such prior 
agreement which should remain in full force. Held, that the decree did 
not affect the prior agreement as to the payments to be made by the hus- 
band for the benefit of the wife, and that she was entitled by reason of 
such agreement to enforce the mortgage for installments accruing after 
the husband's death. 

[Ed. Note.— For. other cases, see Husband and Wife, Cent Dig. § 1055; 
Dec. Dig. § 280.* 

Separation agreements, see note to Daniels v. Benedict, 38 C. C. A. 608.] 

3. DivoBCE (§ 244») — ^Alimony— SECUBirr—MoBTGAGES—FoBECLosuBES. 

Where an agreement between husband and wife for a separate main- 
tenance contained In a divorce decree provided for payment of install- 
ments of alimony monthly, and also declared that in case of default for 
more than 10 days the trustee might elect to declare the whole transfer 
secured by the mortgage due, and foreclose on such default, the wife 
.was entitled to foreclose for such sum as would equal the amount she 
would probably receive during the probable continuance of her life com- 
puted In accordance with her expectancy under the Northampton tables. 

[Ed. Note. — ^For other cases, see Divorce, Dec. Dig. 244.*] 

i. DivoBCE (§ 244*) — Alimony— Secubitt—Compbomise. 

Where a husband executed a mortgage on certain real property to se- 
cure installments of alimony to accrue monthly during the life of his 
wife, and thereafter conveyed the property to a corporation subject to 
the mortgage, but the corporation did not assume the mortgage, and aft- 
er the death of the trustee appointed to enforce the security for the wife's 
benefit, and while no successor had been appointed, the wife, being in- 
formed that her husband could not longer afford to pay the amount of 
the installments specified, agreed to accept a lesser sum in. full satisfac- 
tion thereof to be paid by the corporation, such settlement was based on 
a sufficient consideration, and barred the mfe's right to recover the differ- 
ence in subsequent foreclosure proceedings. 

[Ed. Note. — For other cases, see Divorce, Dec Dig. f 244.*] 

*For other cases see same topic A S kdmbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexea 
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5. Mortgages (| 417*) — Trustei>— Right of Beneficiary to Sub. 

Where a substituted trustee under a mortgage securing Installments 
of alimony refused at the request of the beneficiary to sue to foreclose, 
the beneficiary could sue in her own name, Joining the trustee as a defend- 
ant; 

[Ed. Note. — ^For other cases, see Mortgages, Cent. Dig. I 1235; Dec. 
Dig. « 417.«] 

6. Mortgages (§ 492*)— Foreclosubb— Liens— Determination. 

In a suit to foreclose a mortgage, which was a subsequent lien on cer- 
tain real property, the court would not fix the amount due under the 
prior liens. 

[Ed. Note. — ^For other cases, see Mortgages, Cent Dig. § 1438; Dec 
Dig. I 492.^] 

7. Courts (| 352*) — ^Federal OoiTBTa—PEOCEDnRB—TRiAi/— Findings of Fact 

AND Conclusions op Law. 

Findings of fact and conclusions of law are not made in equity suits in 
the federal courts. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 352.*] 

In Equity, Bill by Belle N. Whitney against the Whitney Elevator 
& Warehouse Company and others. Decree for complainant. 

Tracy, Chapman & Tracy (William G. Tracy, of counsel), for com- 
plainant. 

Perkins, Duffy & McLean (John Desmond, of counsel), for defend- 
ant Whitney Elevator & Warehouse Company. 

Harris, Havens, Beach & Harris (Edward Harris, of coimsel), for 
defendant Rochester Savings Bank. 

HOLT, District Judge. The plaintiff, a citizen of Connecticut, 
brings this suit against citizens of New York to foreclose a mortgage 
given as security for the payment of certain amounts directed, by a de- 
cree of divorce, to be paid periodically by the husband to the wife dur- 
ing her natural life. The question involved' is whether the liability to 
make such payments and the mortgage given to secure them continued 
in force after the husband's death. 

In 1880, the plaintiff, Belle N. Whitney, was married to James W. 
Whitney. In 1889, Mr. and Mrs. Whitney, together with William J. 
Ashley, as trustee for Mrs. Whitney, entered into an agreement of 
separation. " By this agreement, Mr. and Mrs. Whitney agreed to live 
apart, and Mr. Whitney agreed to pay to Mrs. Whitney, during the 
time she should "remain the wife ot widow of the party of the first 
part" (James W. Whitney), "or during her life, if she shall not marry 
until after the death of the party of the first part," $3,000 a year, in 
equal monthly payments in advance. The agreement also provided 
for the payment to Ashley, as trustee for Mrs. Whitney, of a certain 
sum with which to provide her a residence. It also provided that, 
as security for the payment of the annuity of $3,000, Mr. Whitney was 
to execute and deliver to Ashley, as trustee for Mrs. Whitney, a mort- 
gage on certain land in the city of Rochester. The agreement also 
contained a covenant by Mrs. Whitney that she would, at any time, 
upon request, release her inchoate right of dower in any of the prop- 
erty of Mr. Whitney, by joining with him in any mortgage or convey- 

•For otlier caBea lee lame topic A 8 kvmbbb In Dec. it Am. Digs. Id07 to date, * Rep'r Indexes 



Digitized by 



Google 



WHITNEY y. WHITNEY ELEVATOR A WAREHOUSE GO. 189 

ance thereof, or in such other manner as would effectually release the 
same. The provisions contained in this agreement of separation were 
duly complied with. Mr. Whitney executed the mortgage to secure 
the payment of the annuity, and the sum of $250 a month was for' 
some years thereafter duly paid to Mrs. Whitney. In 1893, Mrs. 
Whitney brought an action against her husband for an absolute di- 
vorce. The defendant appeared by attorneys, but did not answer. 
The case was referred to a referee to take proof. Proofs were taken, 
and on such hearing counsel appeared for the defendant and cross- 
examined some of the witnesses. The referee reported in favor of an 
absolute divorce. After such report was made, the counsel for the 
parties came together and agreed upon the details and form of a de- 
cree, and such decree was presented to the judge and signed by him. 
This decree, among other things, provided that the "said defendant 
James W. Whitney pay to the plaintiff Belle N. Whitney the sum of 
three thousand dollars per year from the first day of March, 1893, 
for and durine her natural life, as a suitable allowance to said Belle 
N. Whitney, the plaintiff, for her maintenance and support" ; and the 
decree further provided that the said sum of $250 monthly be paid to 
William J. Ashley, as trustee for the plaintiff, and be paid by him to 
Mrs. Whitney for her support and maintenance. The decree fur- 
ther provided, in substance, that the mortgage previously given, pur- 
suant to the provisions of the agreement of separation, should be 
canceled and discharged, and that Mr. Whitney should give another 
bond and mortgage, on other real estate, as security for the payment 
of the $3,000 awarded by the decree for the support of Mrs. Whitney. 
The decree further provided that "except as hereinbefore specifically 
provided this decree shall not in any wise affect said agreement of 
May 13, 1889" (the separation agreement), "between the parties to 
this action, which said agreement shall remain unimpaired and in full 
force, except the provision in the second subdivision thereof for an 
allowance of $3,000 annually to the plaintiff in this action, and also 
excepting the fifth subdivision thereof" (the provision for the mort- 
gage on certain specific property, for which the new mortgage wAs- 
substituted), "all of. which subdivision is hereby abrogated and annul- 
led; and the plaintiff and said trustee shall discharge the mortgage 
therein mentioned" (that is, the mortgage given under the separation 
agreement). 

At the time of the entry of the decree, the mortgage held by Ashley 
under the separation agreement was canceled, and Mr. Whitney gave 
a new bond, secured by a mortgage upon different real estate in Roch- 
ester, as provided by the decree. The bond was in the penal sum of 
$100,000, conditioned for the payment by Mr. Whitney to Mr. Ashley, 
as trustee for Mrs. Whitney, of the sum of $250 a month, during the 
natural life of said Belle N. Whitney, and 'the bond and the accom- . 
panying mortgage recite that they are given pursuant to the judgrpent 
of divorce. This is the mortgage which this suit is brought to fore- 
close. In 1895, the property described in this mortgage was conveyed 
by Mr. Whitney to the defendant the Whitney Elevator & Warehouse 
Company by a conveyance which was made subject to said mortgage, 
but in which the Whitney Elevator & Warehouse Company did not 
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assume the payment of said mortgage. In 1897, Ashley, the trustee 
of the bond and mortgage, died. No successor was appointed in his 
place until October, 1909. The payments of $250 a month provided 
for by the decree were made until June 1, 1898. In October, 1898, 
a written agreement was executed between Mr. and Mrs. Whitney 
and the Whitney Elevator & Warehouse Company, which recited that 
Mr. Whitney was no longer able to pay^ the installments of $250 a 
month, as fixed by the decree, and by which the Whitney Elevator & 
Warehouse Company agreed to pay to Mrs. Whitney, and Mrs. Whit- 
ney agreed to accept in full discharge of the payments under the de- 
cree, the sum of $150 a month until June 1, 1900. On June 1, 1900, 
the same parties made another agreement, by which the Whitney Ele- 
vator Company agreed to pay to Mrs. Whitney, and Mrs. Whitney 
agreed to accept in full settlement, $166.66 a month from June 1, 1900, 
to June 1, 1903. On June 1, 1903, and on Augiist 1, 1906, similar 
agreements were made, the last agreement expiring July 1, 1909. 
Under these agreements, the amounts provided to be paid in them 
were paid by the Whitney Elevator Company to Mrs. Whitney 
monthly until July 1, 1909. On October 1, 1907, James W. Whitney 
died. After July 1, 1909, the Whitney Elevator Company, as well 
as the representative of the estate of James W. Whitney, took the 
position that the death of James W. Whitney had terminated his 
obligation under the divorce decree to pay any further amount to 
Mrs. Whitney for her support, and that therefore the mortgage given 
as security for such payments was no longer operative. The mort- 
gage contained a provision that if there was a default for 10 days in 
the payment of any monthly installment the mortgagee could elect to 
have the whole amount secured by the mortgage immediately payable. 
In October, 1909, John L. Standart was duly appointed trustee in 
place of said Ashley, and on October 16, 1909, Standart notified the 
Whitney Elevator Company of his appointment as trustee, and de- 
manded payment of the sums of $250 falling due on the first days 
of June, July, August, September, and October, 1909. Such demand 
was not complied with, and more than 10 days thereafter Standart, 
as such trustee, exercised the option contained in such mortgage, de- 
clared the whole amount secured thereby due and payable, and so noti- 
fied the Whitney Elevator Company. The plaintiff is 61 years of age, 
and her probable duration of life is 8.161 years, during which time the 
sum of $24,483 would become due, by the terms of the bond and 
mortgage, and complainant claims that such amount is now due 
under the bond and mortgage. After Standart made such demand, 
Mrs. Whitney requested him, as such trustee, to bring a suit to fore- 
close the mortgage, but he declined to do so in a letter in which he 
stated that he so declined "on account of the adverse decision of the 
_ New York Court of Appeals in a similar case." Thereupon Mrs. 
Whitney brought this suit to foreclose the mortgage, joining Standart, 
as such trustee, as a defendant. 

The New York Court of Appeals has decided, in the case of Wilson 
V. Hinman, 182 N. Y. 408, 75 N. E. 236, 2 L. R. A. (N. S.) 232, 108 
Am. St. Rep. 820, that a mortgage given to secure the payment of 
alimony by the husband during the life of the wife, awarded by an 
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ordinary decree of divorce, could not be enforced as to alimony accru- 
ing after his death. This decision appears to be based on the reason- 
ing that as an undivorced wife is not legally entitled to any provision 
for her support out of her husband's estate after his death except her 
right of dower, there is no reason why a divorced wife should have 
a more favorable provision for her support. In the case of Wilson 
V. Hinman it did not affirmatively appear that there had been any 
agreement between the parties that the 'amount allowed to the wife 
should continue to be paid to her after the death of her husband, if 
she survived him, other than the usual expression in the decree that 
the alimony should be paid to her during her life. Chief Justice Cul- 
len, in his opinion in that case, substantially admits that if there was 
a specific agreement between the husband and wife that the allowance 
made to her should continue after the husband's death such agree- 
ment would be valid. He says : 

•It may very well be that by the agreement of the parties alimony might 
be awarded in a different form from that provided by statute ; that is to say, 
the parties might agree « * * that an allowance should be made to the 
wife that would be binding upon the husband's estate after his death. An 
agreement of that character would in no way contravene public policy, and 
the performance of it would doubtless be enforceable by the court It is on 
this ground that the decree in Storey v. Storey (125 111. 608 [18 N. E. 329, 1 
L. R. A. 320, 8 Am. St Rep. 417]) proceeded. The present case is barren of 
any such feature." 

The complainant's counsel has argued that the decision in Wilson 
V. Hinman was erroneous, and that the contrary rule, as it had existed 
in the state for many years under the decision in Burr v. Burr, 10 
Paige (N. Y.) 20, affirmed in the Court of Errors, in 7 Hill (N. Y.) 
207, is in principle correct, and should be followed by the federal 
courts. But I think it clear that on such a question, involving the 
construction of the statutes of divorce of the state of New York, the 
federal courts are bound to follow the decisions of the state courts, 
and that, as the case of Wilson v. Hinman appears to be the latest de- 
cision of the Court of Appeals upon the question, it must be assumed 
that the case of Burr v. Burr is no longer authority. 

The real question in this case is whether this decree was a simple 
decree of divorce, fixing alimony, or whether there is sufficient evi- 
dence of an agreement between the parties that the proyision which 
was made for Mrs. Whitney was to continue during her natural life. 
Upon that question the evidence in this case seems to me to be satis- 
factory and decisive in favor of the claim of Mrs. Whitney. The 
original agreement of separation was a simple contract. In making 
such a contract, the parties to it, as in the case of any other contract, 
were free to insert such stipulations as they saw fit. By the express 
provisions of that agreement, Mr. Whitney agreed to pay to his wife, 
"during the time the party of the second part" (Mrs. Whitney) "shall 
remain the wife or widow of the party of the first part" (Mr. Whit- 
ney), "or during her life, if she shall not marry until after the death 
of the party of the first part, the annual sum of $3,000." It seems to 
me that there could not be more explicit language to show an agree- 
ment that the annual payment of $3,000 should continue during the 
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natural life of Mrs. Whitney, unless she should marry again before 
the death of Mr. Whitney. It implies that even if she does marry 
again after his death the payment 'Shall continue during her life. In 
consideration of such provision for her support she agreed, by one of 
the clauses of the contract of separation, at any time, upon request, 
to release her inchoate right of dower in any of the property of Mr. 
Whitney by joining with him in any conveyance or mortgage thereof, 
or in such other manner as would eflfectually release it. Such an 
agreement was a perfect consideration for Mr. Whitney's agre^nent 
to pay her $250 a month during her life, for a divorce in New York, 
when the action is brought by the wife, does not affect the wife's in- 
choate right of dower. Code Civ. Proc. N. Y. § 1769. 

The defendant claims that the bond and mortgage in suit were 
given pursuant' only to the directions in the decree of divorce, and 
relies upon those provisions in the bond and mortgage which recite 
that they are given pursuant to the provisions of the decree. But, in 
my opinion, the decree of divorce shows upon its face that the details 
in regard to the support of the wife were agreed upon by the consent 
of the parties. It makes the same provision for the wife's support as 
contained in the agreement of separation, but provides that the former 
mortgage is to be released and discharged, and a bond secured by 
another mortgage on other property is to be substituted in its place— ^ 
an obvious matter of agreement between the parties. Moreover, the 
decree expressly provides that "except as hereinbefore specifically pro- 
vided" (that is, the provision that one mortgage shall be substituted for 
the other) "this decree shall in no wise affect 5aid agreement of May 
13, 1889, between the parties to this action, which said agreement 
shall remain unimpaired and in full force, except the provision in the 
second subdivision thereof for an allowance of $3,000 annually to the 
plaintiff in this action," which had been introduced into the decree 
itself, and except as to the provision for the giving of the mortgage, 
for which a new one was being substituted. These provisions show 
upon their face that the parties had agreed upon certain modifications 
of the contract of separation. If they had not agreed upon such 
modifications, the court could not have inserted such provisions in the 
decree. The court, in a suit for divorce, cannot abrogate or change 
provisions in a previous valid contract of separation without the con- 
sent of the parties. Galusha v. Galuysha, 116 N. Y. 638, 22 N. E. 
1114, 6 L. R. A. 487, 15 Am. St. Rep. 453. No court can abrogate 
the provisions of any valid contract except in a direct suit for that pur- 
pose, based on facts alleged and proved sufficient to authorize a court 
of equity to annul a contract. Moreover, the evidence of the attorney 
for Mrs. Wliitney in the divorce suit shows that there were such 
negotiations between the respective counsel for the husband and wife, 
resulting in the arrangement of the details of the decree in reference 
to the support of Mrs. Whitney. The referee had decided in favor 
of an absolute divorce, and it was obvious that the court would grant 
a decree of absolute divorce. That being the situation, it was natural 
that the parties should get together, and, if possible, agree upon the 
provisions for the support of the wife. The defendant's counsel ob- 
jected to the introduction of this testimony, and has argued strenu- 
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ously that no evidence can be given other than the decree itself in 
reference to its own construction. But the evidence offered does not 
tend to contradict or vary the decree; it simply tends to explain the 
circumstances under which it was prepared and entere<i, and to show 
that the various provisions made in reference to the support of Mrs. 
Whitney were made by the consent of the parties. I think such evi- 
dence is competent for that purpose, although, in my opinion, it was 
stnctlv unnecessary in this case, for it sufficiently appears on the face 
of the decree itself that the parties had consented to having the same 
provision made for the support of the wife in the decree as had pre- 
viously been made in the agreement of separation, with the exception 
that, for the convenience of Mr. Whitney, the mortgage which he had 
given should be discharged, and a new mortgage given on other real 
estate to secure the payment of the alimony. In my opinion, there- 
fore, the case of Wilson v. Hinman does not govern the decision of 
this case, and Mrs. Whitney's right to payment during her life was not 
aflFected by the death of Mr. Whitney, and the mortgage in suit is valid 
security for the amount due under it. . 

The complainant claims that, default having been made in the pay- 
ment of the monthly installments for more than 10 days, and the 
trustee having elected to declare the whole principal secured by the 
mortgage to be due, in accordance with its terms, there is now due 
under the mortgage a sum equal to what she would receive during the 
term of the probable continuance of her life, computed by the North- 
ampton tables, after any monthly payments to her ceased. I think 
that this claim is correct. 

The complainant also claims the right to recover the difference be- 
tween the amounts actually paid her, during the period in which a 
diminished amount was paid her monthly, and $250 a month, on the 
ground that the agreement of separation and the decree of divorce 
having provided that $250 a month should be paid to a trustee for 
her benefit, and no trustee having been a party to the agreements re- 
ducing the amount of such payments, made with Mr. WJiitney and the 
Whitney Elevator Company, the original provisions of the separation 
agreement and the decree of divorce remain in full force. But there 
was no trustee living at the time those agreemertts were made. Ash- 
ley, the first trustee, died in 1897. The payments of $260 a month 
were made to Mrs. Whitney until June 1, 1898. No trustee was sub- 
sequently appointed in the place of Ashley until October, 1909, after 
all payments had ceased. AH the parties dealt with Mrs. Whitney as 
the substantial beneficiary, and by the terms of each of the agree- 
ments made between Mr. and Mrs. Whitney and the Whitney Elevator 
Company, it was recited that Mr. Whitney was unable to continue to 
•pay the sum of $250 a month, and Mrs. Whitney agreed, in considera- 
tion of the agreement by the Whitney Elevator Company to pay $166 
monthly, to accept it in full satisfaction. The Whitney Elevator Com- 
pany did not assume th^ mortgage on the purchase of the property 
covered by it, and was under no legal obligation to, pay to Mrs. Whit- 
ney the $250 a month, or any portion of it, and I think that its agree- 
ment to pay the $166 a month was sufficient consideration for an 
180 F.— 13 



Digitized by 



Google 



194 180 FEDERAL REPORTER. 

agreement by Mrs. Whitney to accept that in full settlement. There 
was strictly no necessity originally, under the New York married 
women's acts, to have a trustee to act for the wife under the separation 
agreement or the decree of divorce ; and, the trustee having died be- 
fore the reduced payments were made, I think it was perfectly com- 
petent for Mrs. Whitney, the beneficiary, to make a valid agreement 
for the reduction of the payments, in view of the admitted facts that 
her husband was unable to continue to pay the amounts agreed upon 
in full, and that the Whitney Elevator Company obligated itself to pay 
the smaller amount agreed on. 

There can be no doubt, in my opinion, of the right of Mrs. Whitney 
to bring this suit, after a request to the substituted trustee to bring 
it, and his refusal; the substituted trustee being joined as a party de- 
fendant in the action. 

The Rochester Savings Bank holds two mortgages, one of which is 
a prior lien to the lien of the complainant on a portion of the premises 
mortgaged, and the other of which is a subsequent lien. Counsel for 
the bank asks to have the decree fix the amount due under its prior 
mortgage, to which the counsel for the complainant objects. In the 
face of such objection, I doubt the propriety of making any such ad- 
judication in the decree in this case. This suit is not brought to de- 
termine the amount due under liens admittedly prior to the complain- 
ant's mortgage, but simply to foreclose subsequent liens. 

Complainant's counsel has submitted some proposed findings of 
fact and conclusions of law, and requests the court to make such find- 
ings in the form submitted. I am glad to say that there is no such 
practice in equity cases in the federal courts. 

My conclusion is that the complainant is entitled to a decree of 
foreclosure for an amount to be computed in accordance with this 
opinion.v The form of the decree, if not consented to. should be set- 
tied on notice. 

I - 

BARREDA Y OSMA v. BROWN et al. 
(Circuit Ck)urt, D. Maryland. May 12, 1910.) 

OOBPOBATIONS (| 121*) — SaLES OF STOCK— SUFFICIENCY. 

Byidence held to show that the agents of the owner of 8to(^ In a 
railroad acted in good faith, and made an open and fair disclosure to 
him of all facts within their knowledge when they offered to buy the 
stock at a price fixed by himself. 

[Ed. Note. — For other cases, sec Corporations, Dec. Dig. I 121.*] 

In Equity. Suit by Felipe Barreda y Osma against Alexander 
Brown and another. Bill dismissed. 

S. S. Field, James H. Preston, and Ferdinand C. Dugan, for com- 
plainant. 
' Gans & Haman, for defendants. 

MORRIS, District Judge. This is a suit in equity to recover the 
difference between the price paid the complainant for 703 shares of 

•For otber cases see same topic & 8 numbeb In Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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the stock of the Baltimore & Annapolis Short Line Railroad Compa- 
ny and the price which the complainant alleges he could have realized 
if the respondents, as his agents, had fully disclosed to him facts 
within their knowledge at the time when they bought his stock from 
him. The complainant is a banker of Lima, Peru, who was a business 
correspondent of Alexander Brown & Sons, the respondents, whose 
bankilng house has been for many years established in Baltimore, Md. 
The complainant had inherited from his father 703 shares of the 
stock of the Annapolis Short Line Railroad Company, which owned 
and operated a steam railroad line 25 miles in length from Annapolis 
to within a short distance of Baltimore and by contract with the Balti- 
more & Ohio Railroad Company the Short Line had the privilege of 
entering Baltimore over its tracks, and delivering its passengers at the 
Baltimore & Ohio Railroad's Camden Station. It was capitalized 
at $358,000, being 3,580 shares at $100 each. It was unincumbered, 
and was declaring dividends at the rate of 8 per cent, a year, and really 
earning somewhat more. Of the shares of its stock the firm of 
Messrs. Alexander Brown & Sons, the respondents, and the partners 
in that firm, owned about 1,000 and Mr. Barreda 703, so that while 
their united holdings did not constitute a majority of the shares, those 
holdings were enough to give control. The shares of this stock held 
by both parties to this suit were acquired in the reorganization of a 
prior railroad corporation. The certificates for the 703 shares of the 
Short Line stock belongping to the complainant had been left in the 
hands of the respondents. Under date of May 15, 1897, nearly nine 
years before the transaction now in question, Mr. Barreda had written 
the respondents requesting them to have the shares of stock registered 
in the name of respondents' firm, so that upon the order of Mr. Bar- 
reda, or of his brother, the stock could be disposed of. In October, 
1901, the Browns wrote Mr. Barreda that overtures had been made 
looking to the purchase of a majority of the stock, and desiring to 
know if Barreda would authorize a sale of his holdings at the same 
price the Browns obtained, not less. than $100 per share. Barreda 
replied by cable and also by letter authorizing a sale at not less than 
par. Under date of April 16, 1902, the Browns wrote Barreda that 
the negotiations were abandoned, but that another party had offered 
$75 per share for a limited amount of the stock. To this Barreda re- 
plied that as he understood the Browns had not accepted the offer of 
$75 he would not accept it. Two years later, in May, 1904, the 
Browns wrote that there were occasional inquiries for the stock, the 
last quotation being $85 to $90, and they desired to*know if Barreda 
wished to sell if the opportunity offered. In reply Barreda wrote : 
**1 beg to say that I request you to seU at par." 

In October, 1904, Barreda wrote requjesting to be informed at what 
price the stock was then selling. To this the Browns replied that the 
last sale was $108, and said : 

"If It Is your desire to sell the stock you hold it could probably be mar- 
keted at between 100 and 108. Such a large block could hardly pe sold at a 
higher price. The next meeting of the stockholders of the railroad com- 
pany will be held on Wednesday next, the 14th instant, at which we are 
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Informed It Is expected a semi-annual dividend of 4% for the past six months 
will be declared." 

About a year later, October 25, 1905, after referring to their pre- 
vious correspondence, the Browns wrote: 

"We now beg to say we have recently heard of the sale of a small block 
of this stock at $130. One hundred and ten is now bid for the stock, and 
we thought that with a firm order on hand to sell we could probably dis- 
pose of your stock at between 110 and 125, and if you would care to dis- 
pose of your entire holdings of 708 shares we would thank yoa to cable us 
at once the price at which you would authorize .us to sell." 

In answer to this Barreda cabled: 
"Sell at one hundred and twenty-five." 

To this the Browns replied, November 29, 1905 : 

"We will keep the order open, but the best price obtainable at the moment 
is $110. The stock, as you know is very inactive, and there has been no 
quotations of it since we wrote. The Pennsylvania Railroad Company has 
just put on a fast through service between Baltimore and Annapolis in com- 
petition with the Short Line Railroad, but whether or not it will materially 
affect the passenger earnings of the Short Line we cannot, of course, tell. 
The contract between the Short Line and Baltimore & Ohio Railroad Ck>m- 
pany expires in 1907 and we do not yet know if it can be renewed on as 
favorable terms as heretofore." 

Under date January 5, 1906, the Browns wrote Barreda advising 
him of having remitted the 4 per cent, semiannual dividend on his 
stock, and added: 

"We duly received your favor of the 29th of November, but have not heea 
able to dispose of your stock at $125. We shall keep the order open until 
canceled by you, and will advise you promptly in case a sale is effected. 
There have been no transactions In it since we wrote you." 

In a letter dated Lima, January 25, 1906, Mr. Barreda wrote the 
Browns : 

"In case you sell this stock yoi} may advise me from 1st March to the 
1st of July next at address on foot." (28 Avenue Hoche, Paris>) "Prior and 
after those dates you may address me as usual." 

On May 28, 1906, the Browns wrote Mr. Barreda the letter on 
which this suit hinges, and which Mr. Barreda in this suit complains 
of as not giving to him the full information of facts alleged to have 
been within the knowledge of the Browns, and which as his agents 
they were bound to have communicated: 

"May 28th, 1906. 

"Mr. F. Barreda y Osma, 28 Avenue Hoche, Paris, France. 

"Dear Sir: Referring to correspondence regarding the sale of your Balti- 
more & Annapolis Short Line Railroad Company stock, we beg to say that if 
agreeable to you we ourselves will be glad to purchase your holdings at $125 
per share, the price at which you instructed us to sell ; although the only sale 
we have heard of in this market this year has been one of 40 shares at 120. 

"In view of the relations that have existed between us for so many years, 
we feel that it is but right for us to say in confidence, that if we can procure 
your stock at the price named it will give us so substantial interest in the 
property as 'to offer a sufficient inducement to us to work out a plan for the 
electrification of the road, and, possibly, its combination with some other road. 
Only in this way, we believe can the Short Line be put in a position to meet 
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the '^ery strong competitton which It will have upon the completion of the 
Washington, Baltimore & Annapolis Electric Railway now under construction, 
as well as the competition of the Pennsylvania Railroad Company which has 
recently established a through service between Baltimore and Annapolis. 

"In order to accomplish anything it will be necessary to take up this matter 
promptly, and we shall be greatly obliged if you will advise us upon receipt 
of this letter whether or not our offer Is acceptable to you. If so, kindly in- 
struct us regarding the remittance of the proceeds. 

"Very truly yours, Alexander Brown ft Sons." 

On June 9th, following, the Browns not feeling certain that Bar- 
reda was in Paris cabled nim: 
"Have you received our letter of May 2SthV 

To this cablegram Barreda replied by cable : 
"Will answer favorably." 

On June 11, 1906, the Browns wrote Barreda as follows : 

"June 11, 1906 

•^r. F. Barreda y OfiEma, 28 Avenue Hoche, Paris, France. 

"Dear Sir: We beg to confirm our telegram to you of the 9H:h instant, 
reading, *Have you received our letter of May twenty-eighth?* and to acknowl- 
edge receipt of your reply thereto reading, 'Will answer favorably.* 

"We thank you for your prompt reply, and await your instructions as to the 
disposition of the proceeds. If you contemplate making any investments in 
American securities, we shall be glad to have you avail of our facilities for 
their purchase. We take the liberty of inclosing herewith some memoranda 
regarding securities which we are recommending to our friends. 

"Very truly yours, Alexander Brown ft Sons." 

Finally Barreda wrote the Browns as follows : 

"28 Avenue Hoche, 
"Paris, 12 June, 1006. 
"Messrs. Alexander Brown & Sons, Baltimore. 

"Dear Sirs: I have received your favor of the 28th May. I accept your of- 
fer of $125, for my Baltimore ft Annapolis Short Line Railway Company stock. 
I understand that this price does not Include the dividends already earned 
for the first half year of 1906, and that it will be collected for my account 
With the proceeds of this sale please buy $50,000 Atchison Topeka ft Santa 
Fe 4% Convertible Bonds and remit the rest to Messrs. J. S. Morgan ft Com- 
pany, London, for my account 

"Xours truly, F. Barreda y Osma. 

There being no other letters on the subject of the sale of Barreda's 
Short Line stock, and there being no personal interviews whatever, 
this correspondence puts before us all that passed between the parties 
up to the date of the sale. It is proven by the testimony that at the 
date when the several letters were written every fact stated in each and 
every letter addressed by the Browns to Barreda was strictly and lit- 
erally true, and it only remains to consider whether it is shown by 
the proof that there were other facts known to the Browns which 
they ought to have communicated to Barreda before they could, being 
Barreda's agent, contract to buy for themselves the stock in question 
at the price named by Mr. Barreda. It is to be noticed that in their 
letter of May 28, 1906, offering Barreda $125 per share for his stock, 
they state that their purpose is to buy the stock for themselves. They 
further say their purpose in purchasing is to acquire such a substan- 
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tial interest in the property as to make it worth their while to work 
out a plan for changing the Short Line into an electric road, and pos- 
sibly combining it with some other road. They further state the com- 
petition which is impending from a parallel electric road then ap- 
proaching completion and from through service established by the 
competing steam road of tiie Pennsylvania Railrc^ad Company, re- 
quires that the Short Line shall be put in a position to meet it. This 
competition did become effective, and that of a parallel electric 
road became and is to-day a most serious factor to be taken into ac- 
count in estimating the real value of the Short Line property. Bar- 
reda asked no questions whatever about the situation, but accepted the 
offer of $125 per share, stipulating that he was to receive also the 
current dividend. The complainant rests his case for equitable relief 
upon the contention that at the time when the Browns offered to buy 
his stock at $125 they had formulated and were reasonably assured of 
the success of a plan which would increase the value of the complain- 
ant's stock ; that they did not disclose the plan to him and allow him 
the opporttmity of deciding whether or not he would sell under the cir- 
cumstances. 

Let us see what the proofs show was then known to the Browns. 
They knew, or were reasonable persuaded, that the impending com- 
petition seriously jeopardized the earnings of this little steam road. 
They knew that in order to convert it into an electric road about 
$1,000,000 would have to be expended, and tiiat it would run its whole 
length parallel with another electric road from Baltimore to Annapo- 
lis. They knew that for its entrance into Baltimore it was dq)endent 
on the Baltimore & Ohio Railroad Company renewing a contract 
which then had only about a year to run, and about whidi there were 
unsettled questions to be adjusted. They knew that the road was 
earning something more than enough to pay $28,000 a year in divi- 
dends, but that if $1,000,000 was borrowed to change the road to an 
electric one there would be an additional $50,000 a year of interest 
to be met. If they could by any possibility have had foreknowledge 
of the year 1909 they would have known that the operation of the 
road for that year would result in a large deficit in consequence of the 
competition of the parallel electric road. It is convincingly shown 
by the testimony of Mr. Griswold, of the firm of Alexander Brown 
& Sons, of Mr. France, the general counsel, and of Mr. Baetjer, 
special counsel, for the United Railways & Electric Company, em- 
ployed to advise with respect to the difficult problem of financing 
that corporation, that there was no definite plan at all for using the 
control of the Short Line stock when the letter of May 28, 1906, was 
sent to Barreda. It was known that if any plan was devised by the 
Browns for using the Short Line Railroad in any combination it was 
essential that the Browns should have a large ownership of the stock 
of that railroad, and that was fully expressed in the letter of May 28, 
1906. By the letter was also conveyed the idea that the larger the 
Browns* ownership 'of the stock of the Short Line became the more 
profitable to themselves would be any plan they might work out, and 
the more inducement there would be to them to work out such a plan. 
By the letter, Barreda, who was himself a banker, was certainly put 



Digitized by 



Google 



BARBEDA T OSMA V. BROWN. 199 

upon notice that the Browns were offering to buy his stock for pur- 
poses of their own. The real reason that the Short Line stock be- 
come desirable to the Browns was that they were very largely inter- 
ested in the United Railways & Electric Company, operating all the 
street railways of Baltimore city, and there was a possibility of using 
the Short Line Railroad in connection with some plan not then formu- 
lated for the benefit of the United Railways Company. The United 
Railways & Electric Company in consequence of the great fire of 
1904 had become straightened in its finances. As one of the effects 
of the great fire it had failed to pay interest on its fourteen million of 
income bonds, and it was without credit to borrow money, and was 
threatened with legal proceedings by the income bondholders. It 
needed improved equipment and more effective power plant and cer- 
tain extensions were demanded by the public. There had been pro- 
cured by persons hostile to it a charter for the Maryland Electric 
Railway which gave large powers in Baltimore city, and which was a 
menace to the United Railways, and for the protection of the United 
against hostile attacks the Browns had bought that charter. It was 
a mere paper charter and nothing had been done under it. At the 
time the Browns made the offer for the Barreda stock it had been 
suggested that in some way by combining the Short Line, which was 
not then inctunbered, with the United a new mortgage could be 
financed sufficient to supply the money for the needed improvements, 
terminals, car barns, and extensions of the United. The idea was in- 
definite and without form, but at the first suggestion of it, Mr. France, 
counsel for the United, said it could not be considered at all unless 
the Browns had a controlling interest in the Short Line stock, and 
could give assurance that it would continue in friendly hands. It 
was upon this requirement being presented to the Browns that they 
oflFered 125 for the Barreda stock. The testimony is conclusive that 
if they had not procured it no plan involving the Short Line would 
have been considered at all. After the Browns had procured the 
Barreda stock many plans were suggested, modified, and rejected, and 
it was not until July 7th that a plan was finally worked out as the 
result of many conferences, concessions, and modifications, and in 
the face of difficulties and differences which at times seemed insur- 
mountable. The final plan was ingenious and that it was successful 
is evidence of the ability of those who devised it and whose persistent 
work made it effective. 

Very briefly the plan was that the Short Line should first raise 
$1,000,000 on a first mortgage to be used in converting it into an elec- 
tric road; that it should then be merged into the Maryland Electric 
Railroad Copipany which should give six shares of its stock of the par 
value of $50 for each share of the Short Line stock of the par value 
.of $100 ; that the Maryland Electric should then execute a mortgage 
for $8,000,000, of which $4,000,000 should be sold and the proceeds 
invested in real estate, extensions, car barns, and terminals for the use 
of the United, which should lease them, covenanting to pay a rental 
equal to 6 per cent, of the cost. It was calculated that the money bor- 
rowed by the Maryland Electric on its bonds would cost the Maryland 
Electric 5 per cent, while it would get 6 per cent, from the United. 
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This plan as finally perfected, and of which is here given the merest 
skeleton, was approved by the parties in interest and by the bankers 
who were to furnish the $4:,000,000 for the Maryland Electric bonds, 
about the middle of September. The Browns for the Short Line 
stock held by them received for each share 6 shares of Maryland Elec- 
tric stock, and they still hold it, harving never sold a share. It cannot 
be said to have a market value. At a time when the plan was de- 
pendent upon the sale of the newly created four million Maryland 
Electric bonds, and it was important that nothing should create any 
distrust as to their legality, certain stockholders who knew the situa- 
tion threatened by legal proceedings to interfere and had had prepared 
an application to a court of equity for that purpose, were bought off 
at $250 for a small number of shares, and about the same time certain 
other small lots were bought at $200 a share, but there was not an es- 
tablished market price, and there is no reason to believe, either that 
if Barreda had continued to hold his 703 shares the plan would have 
been worked out at all, or that if it had been Barreda could have sold 
either his shares of the Short Line or their equivalent in shares of the 
Maryland Electric so as to have realized more than he did by the sale 
to the Browns. 

There is no dispute as to the law applicable in this case. It has 
been frankly conceded from the first that the Browns* relation to Mr. 
Barreda was such that they were bound in oflfering to buy his stock 
for themselves to disclose fully and truthfully all the facts and cir- 
cumstances within their knowledge which would have enabled Bar- 
reda to determine whether he would adhere to his standing offer to 
sell at $125. The testimony leaves no doubt in my opinion that they 
made that full disclosure which the law exacts from those who are 
in a lik^ situation of trust and confidence. They could not truthfully 
have stated more than they did. There was no definite plan pending, 
and there was no certainty that any plan could be made effective, and 
there was no certainty that any plan, which the United and Electric 
Company would agree to, would include the Short Line Company or 
be for its benefit. In the face of all this uncertainty to have under- 
taken to give suggestions to Barreda would not have been to give 
him information on which he could base a judgment, but to suggest 
a mere floating possibility upon which neither he nor anyone else 
could form any sensible judgment. 

It appears that Mr. Barreda had a nephew, Mr. Robert de Barrill, 
living in Maryland, who in August, 1906, wrote to him that he had 
heard of sales of Short Line stock and at $200, and when he learned 
from Mr. Barreda that he had already sold his 'stock to the Browns 
at $125 Mr. Barrill suggested to him that he had been dealt with un- 
fairly. This led to a letter in June, 1907, from Barreda to the Browns 
m which Barreda stated that he could not persuade himself that the 
Browns had already matured their plans when they proposed to buy 
his 703 shares of Short Line stock from him, and requested the 
Browns to give to his nephew, Mr. Robert de Barrill, their explana- 
tion. An interview with Mr. Barrill was arranged, and the Browns, 
also, under date July 23, 1907, wrote very fully to Mr, Barreda, at 
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Lima, their understanding of the transactions complained of, and, 
further, they offered, as they had sold none of the Maryland Electric 
stock they had received in exchange for the Short Line stock, to re- 
turn to Mr. Barreda the equivalent of his 703 shares of the Short Line 
of the par value of $100 a share, viz., 4,218 shares of the Maryland 
Electric Company of the par value of $60 a share, provided Barreda 
would repay the purchase money paid by them to him, with interest. 
This offer Mr. Barreda declined for reasons partly personal and be- 
cause, if, as he stated, he had received the shares when issued he 
would long since have sold them to good advantage, but he made a 
counter offer to receive in full settlement 1,500 shares of the Maryland 
Electric stock. This suggestion was not entertained by the Browns, 
and this suit was entered. 

I am of opinion that the proof establishes the good faith and the 
open and fair disclosure by the respondents of all facts within their 
knowledge when they made their offer to purchase the complainant's 
stock at the price he himself had fixed, and that the complainant is 
not entitled to a decree in his favor. 

The bill of complaint will be dismissed at the cost of the com- 
plainant. 



REGIS et al. v. UNITED DRUG CO. et al. 

Circuit Court, D. Maesachusetts. Bfay 28, 1910.) 

No. 695. 

1. Removal of Causes (§ 48*) — Gbound&--**Sepabable Controvebst.** 

Though a separable controversy exists so as to authorls&e the removal 
of a canse, notwithstanding the Joinder of a defendant whose citizen- 
, ship is the same as that of the plaintiff, with a nondtlzen defendant, when 
' the case is one capable of separation into parts, so that in one of the 
parts a controversy will be presented with citizens of one or more states 
on one side and citizens of another state on the oth^r, which can be fully 
determined without the presence of any of the- other parties to the suit 
as begun, or where two or more causes of action are united in one suit, 
and there can be a removal of the whole suit on the petition of one or 
more of the defendants interested in the controversy which, if it had been 
sued on alone, would be removable, the controversy does not necessarily 
become separable merely because the plaintiff could have prosecuted its 
cause of action against the defendant seeking to remove without the join- 
der of any other defendant. 

[EU. Note. — For other cases, see Removal of Causes, Cent. Dig. § 94; 
Dec. Dig. { 4a* 

For other definitions, see Words and Phrases, vol. 7, p. 6412. 

Separable Controversy, see notes to Robbins v. Ellenbogen, 18 C. C. A. 
86; Medce v. Valleytown Mineral Co., 35 C. C. A. 155.] 

2, Removal of Causes (S 54*) — ^Federal Jubisdiotion— Diverse Citizenship 

— Separable Controversy. 

Complainants, residents of Massachusetts, filed a bill to restrain in- 
fringement of a trade-mark against a New Jersey corporation and de- 
fendant L., an individual resident of Massachusetts, whom the bill charged 
was defendant's president and general manager. The bill also alleged 
that Lk had personally directed and procured to be carried on the wrong- 
ful acts of the corporation complained of, and prayed for an injunction 

*For other cases see same topic ft S xyumbbs In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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agalDBt both defendants, for a conyeyance by defendant' corporation of 
all rights secured by any registration by defendants' alleged Infringing 
trade-mark, and for an accounting of profits. Held, that the bill did not 
show that a separable controversy existed between complainants and 
defendant corporation, so as to authorize a removal of the cause as to It 
to the federal court 

[Ed. Note. — ^For other cases, see Removal of Causes, Cent Dig. | 106 ; 
Dec. Dig. § 54.*] 

Action by Ellen M. Regis and others against the United Drug 
Company and others. On motion to remand the case to the state court 
Granted. 

Browne & Woodworth, for complainants. 

Melvin M. Johnson and Johnson & North, for defendants. 

LOWELL, Circuit Judge. This is a bill in equity filed in the Su- 
preme Judicial Court of Massachusetts and brought by residents of 
Massachusetts against a corporation citizen of New Jersey and against 
Liggett, an individual resident of Massachusetts. The bill alleges the 
complainant's ownership of a registered trade-mark, "Rex" ; that Lig- 
gett "is the president of said corporation and the general manager of 
its business and * * * has personally directed and procured to 
be carried on the wrongful acts of the respondent corporation here- 
inafter complained of"; that the defendant corporation has adver- 
tised and sold its goods marked "Rexall" ; that the Supreme Judicial 
Court, in a suit against the selling agents of the defendant corporation 
for the use of the Rexall mark, decreed that these agents be enjoined 
from continuing this infringement of the Rex trade-mark; that the 
defendants in the case at bar "had direction and control of the defense 
of the suit or suits of these complainants against" the agents, "and 
were the masters of said litigation and paid all the expenses thereof, 
and therefore these complainants aver that the preseilt respondents 
and each of them are bound by said rulings and findings of this court" ; 
that the defendant corporation made a profit from the infringement. 
The bill prayed for an injunction against both defendants, for a con- 
veyance, by the defendant corporation of all rights "secured by any 
registration of the said trade-mark," and for an accounting of profits 
with the defendant corporation. 

The defendant corporation in its petition for a removal of the case 
to this court made the usual allegations, and set out more particularly 
the citizenship in Massachusetts of the present complainants and of 
Liggett : 

"That the controversy herein is wholly between citizens of different states. 
♦ ♦ ♦ That a complete determination of said controversy can be had as 
between your petitioner and the plaintiffs aforesaid, without the presence of 
the said defendant Louis K. Liggett. That this is a suit brought by the said 
plaintiffs to enjoin an alleged infringement of an alleged trade-mark, and for 
an accounting and damages against your petitioner, ♦ ♦ ♦ and as a matter 
of fact the defendant Louis K. Liggett is merely an officer and employ^ of 
your petitioner, and would be bound by and subject to any and all decrees 
which may be entered in this suit against your petitioner. That the said Louis 
K. IJggett is neither an Indispensable nor a necessary party to the complete 
'determination of said controversy. That the action of the plaintiffs in making 

•For oUier casea see same topic ft S nxtuber in Dec. it Am. Digs. 1907 to date, it Rep'r Indexes 
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the said Louis K. Liggett a citizen of Massachneetts and an officer asd em- 
ploy $ of your petitioner, as aforesaid, a nominal party defendant, would not 
operate to prevent this removal, even if said action had been taken in good 
faith ; but your petitioner avers that said Louis K. Liggett was not so Joined 
In good faith, but that such joinder of him was for the express and fraudulent 
purpose of defeating the jurisdiction of the courts of the United States. That 
your petitioner is the defendant actually interested in this controversy." 

The state court allowed the petition for removal. After the case 
was entered in this court the complainant filed a "plea in abatement/' 
which set out that : 

"(1) The controversy herein is not wholly between citizens of different 
states, inasmuch as the complainants at the time of the commencement of this 
suit were, have ever since been, and still are, citizens of the commonwealth 
of Massachusetts ; the defendant- Louis K. Liggett at the time of the com- 
mencement of this suit was, has ever since 4)een, and still Is, a citizen of 
the commonwealth of Massachusetts; and the defendant the United Drug 
Company is a citizen of the state of New Jersey. 

**(2) The defendant Louis K. Liggett has personally directed and procured 
to be carried on the infringement complained of as set forth in paragraph 6 of 
the bUl of complaint; and said Infringement constitutes a Joint and several 
tort, and therefore a single cause of action. 

•'(3) The said defendant Louis K. Liggett was joined in good faith, and the 
joinder of him was not for the express and fraudulent purpose of defeating 
the jurisdiction of the courts of the United States, as alleged in the petition 
for removal." 

The case was thereupon set down for hearing, and the plea in abate- 
ment, although it raised an issue of fact concerning the alleged fraud- 
ulent joinder of Liggett, was yet treated for the purposes of the argu- 
ment as a motion to remand for want of jurisdiction apparent on the 
face of the proceedings. 

Inasmuch as the defendant Liggett, like the plaintiffs, is a citizen of 
Massachusetts, this case is not removable from the state court to this 
court unless there is here "a controversy which is wholly between 
citizens of different states and which can be fully determined as be- 
tween them.'* Act March 3, 1875, c. 137, § 2, 18 Stat. 470, as amended 
(U. S. Comp. St. 1901, p. 509). In other words, the court has here 
to determine if there exists a controversy between the Massachusetts 
plaintiffs and the New Jersey corporation which is ''separable" from 
that which exists and is here sued upon between the same plaintiffs 
and the Massachusetts defendant Liggett. 

To define a "separable controversy" as intended by the statute cited 
has not been found easy, though the Supreme Court has had to pass 
upon the question in some 50 cases in fewer years. It is true that in 
Fraser v. Jennison, 106 U. S. 191, 194, 1 Sup. Ct. 171, 174 (27 L. Ed. 
131), it was said by the Supreme Court that, to authorize removal, 
"the case must be one capable of separation into parts, so that, in one 
of the parts, a controversy will be presented with citizens of one or 
more states on one side, and citizens of other states on the other, which 
can be fully determined without the presence of any of the other par- 
ties to the suit as it has been begun." This case was approved and 
cited in Geer v. Mathieson Alkali Works, 190 U. S. 428, 432, 23 Sup. 
Ct. 807, 809 (47 L. Ed. 1122), where the Supreme Court added: 

"And when two or more causes of action are united in one suit there can 
be a removal of the whole suit on the petition of one or more of the (de- 
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fendants) Interested In the cbntroversy which, If It had been sued on alone^ 
would be removable." . _ , 

But the language quoted, and other language which resembles it, 
is not to be taken as declaring that a controversy is separable merely 
because the given plaintiff could hav^ prosecuted his cause of action 
against the defendant seeking to remove without the joinder of any 
other defendant. Thus in Alabama Great Southern Railway Co. v. 
Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, which is but 
one of many similar cases, an action at law was brought against two 
tort-feasors who were sued jointly. One of them was a citizen of the 
same state as the plaintiff; the other sought to remove, but the Su- 
preme Court held that the controversy between the latter defendant 
and the plaintiff was inseparable from that between the plaintiff and 
the resident defendant. Yet it is undisputed that the plaintiff could 
have sued either defendant without joining the other, and that the 
cause of action thus sued upon separately is the same as that sued up- 
on jointly. King v. Hoare, 13 Mees. & W. 494, 505. Like the Thomp- 
son Case, the present proceeding is based upon a tort alleged to have 
been committed jointly by the defendant corporation and by Liggett, 
and must have a like decision unless it can be distinguished as herein- 
after suggested. 

An attempt to distinguish has been made upon the ground that the 
present case is a suit m equity, while the Thompson Case and most 
other cases referred to therein were actions at law. Thus in Smith v. 
Rines, 2 Sumn. 338, Fed. Cas. No. 13,100, a case approved by the Su- 
preme Court, Mr. Justice Story observed : - 

''And it is most material to remark that this case (Cameron v. McRoberts, 
8 Wheat. 691 [4 L. Ed. 467]), and all the others, in which a separate and 
distinct interest, or a nominal interest, is spoken of, were bills in equity, 
capable in their own nature of separate and distinct Interests, where there 
was, or might be, no community of interest, and where the general question 
was presented as to the proper parties necessary to be made in a suit in 
equity. Very different considerations do, or at least may, apply to suits at 
common law, where the nonjoinder or misjoinder of parties has a very dif- 
ferent effect upon the character of the suit, and very different rules apply 
to it" 

But the Supreme Court has applied the rule of the Thompson Case 
to suits in equity as well as to actions at law. Thus in Plymouth Gold ' 
Mining Co. v. Amador & Sacramento Canal Co., 118 U. S. 264, 6 Sup. 
Ct. 1034, 30 L. Ed. 232, the proceeding sought to enjoin a corporation 
and certain of its officers from polluting the defendant's waters. It 
must, therefore, have been a suit in equity, at least in the federal court 
to which it was removed, whatever it may have been according to the 
Code of California. The Supreme Court refused to hold that the 
corporation's controversy with the complainant was separable from 
the controversy of its officers, and the case was remanded accordingly 
to the state court. In deciding the case the Supreme Court said : 

"It is claimed, however, that, as the answers show that the Plymouth Com- 
pany is the real defendant, and the petition alleges that the others are nom- 
inal parties only, and joined with that company as 'sham defendants' to pre* 
vent a removal, the suit must be treated as in legal effect against the New 
York corporation alone, and, therefore, removable. So far as the complaint 
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goes, all the defendants are necessary and proper parties. A Judgment is 
asked against them all, both for an injunction and for money. Hay ward 
and Hudson are admitted by the answer to be officers of the corporation, and 
Montgomery its superintendent. These persons are all citizens of California, 
and amenable . to .process in that state. It is not denied that they are all 
actively engaged in the operations of the company ; and Montgomery, as the 
superintendent of its mines and mills, must necessarily be himself personally 
connected with the alleged wrongful acts for which the suit was brought. It 
is undoubtedly true that, if the company has a good defense to the action, that 
defense will inure to the heneflt of all the other defendants ; but it by no 
means follows that, if the company is liable, the other defendants may not 
be equally so, and Jointly with the company. It is possible, also, that the com- 
pany may be guilty and the other defendants not guilty; but the plaintiff 
in its complaint says they are all guilty, and that presents the cause of ac- 
tion to be tried. Each party defends for himself, but until his defense is 
made out the case stands against him, and the rights of all must be governed 
accordingly." 118 U. S. 270, 6 Sup. Ct 1087 (30 U Ed. 232). 

To the same effect is Little v. Giles, 118 U. S. 696, 7 Sup. Ct. 32, 
30 L. Ed. 269, a bill in equity which sought to charge the defendants 
as joint trespassers and to obtain a conveyance from them. A non- 
resident defendant sought to remove, but the court held his contro- 
versy inseparable and likened the suit in equity in L4ttle v. Giles to an 
action at law against joint tort-feasors. In Starin v. New York, 116 
U. S. 248, 6 Sup. Ct; 28, 29 L. Ed. 388, the complainant brought suit 
in equity to restrain the defendants from tortiously maintaining a ferry, 
and the nonresident defendant was denied removal. Yet the com- 
plainant could have proceeded against any defendant separately. 

The defendant corporation here relies greatly upon Geer v. Mathie- 
son Alkali Works, 190 U. S. 428, 23 Stip. Ct. 807, 47 L. Ed. 1122. 
That was a bill in equity brought by certain stockholders of the Math- 
ieson Company against that company, some of its officers, and the 
Castner Company, to set aside a conveyance by the Mathieson Com- 
pany to the Castner Company made by the alleged fraud of all the 
defendants. The bill also sought an accounting and a decree requiring 
the individual defendants to make good and pay to the grantor com- 
pany and to the plaintiffs the loss and damage caused by their wrong- 
ful conduct. Some of the corporate officers were resident defendants. 
The corporations sought to remove. The complainants resisted removal 
on the ground that their controversy with neither corporation was 
separable from their controversy with the individual defendants. The 
Supreme Court held the case to be removable, apparently on the 
ground that no remedy was sought against them personally for their 
share in the alleged joint tort, but only a remedy against them in their 
official capacity. The Supreme Court quoted from Hatch v. Chicago, 
R. I. & P. R. R., 6 Blatchf. 105, Fed. Cas. No. 6, 204, as follows: 

"Tlie directors and the treasurer are, therefore, not real parties to the 
suits, but merely nominal parties. No i>ersonal demand is made against any 
one or them, nor is any personal accounting asked for any one of them, and 
it is only in his relation to the company, and in the official position that he 
occupies toward the company, that any one of them is made a party. The 
test of this is that, if any one of the directors or the treasurer were to resign 
his office, he would necessarily cease, Ipso factor, to be a proper party to the 
suit, and the plaintiff would be obliged to make his successor in office a party, 
and so on with every change. The reason for this would be that, there being 
no relief prayed against the indiyidual in his indlyidual capacit^^ and the in- 
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junction asked being to restrain him merely from doing or not doing what his 
official relation to the company alone enables him to do, or to refrain from 
doing, when snch official relation ceases, the relief asked and the Injunction 
issued become, as to him, utterly futile. This would not be the case where he 
was made a party defendant, jointly with the corporation of which he was an 
officer, for the purpose of obtaining some specific relief against him on a per- 
sonal liability, or In order to obtain a discovery from him in regard to matters 
peculiarly within his knowledge. There the dissolution of his official relation 
would not affect the propriety of his being retained as a defendant- This 
view is conclusive to show that the entire real controversy in both suits, so 
far as it is shown by the prayer of the complaints, and which is the only 
guide the court can have, is between the plaintiff on the one side, and the 
company, as a corporate body, on the other. The plaintiff cannot, by joining, 
as nominal defendants with the corporation, persons who are citizens of the 
same state with the plaintiff, deprive the corporation of any right which it 
would otherwise have in respect to removing the cause into this court In 
Wormley v. Wormley, 8 Wheat 421, 451, 5 D. Ed. 651, it was held that the 
joining, as defendant In an equity suit in the Circuit Court, of a person who 
was a citizen of the same state with the plaintiffs, constituted no objection 
to the jurisdiction of the court over the suit, where such person was merely 
a nominal defendant, joined for the sake of conformity In the bill, and against 
whom no decree was sought ; and the principle was laid down that the court 
would not suffer its jurisdiction to be ousted by the mere joinder of formal 
parties, but would decide on the merits of the case between the parties 
who had the real interests before it, whenever that could be done with- 
out prejudice to the rights of others. This doctrine is as applicable to a 
jurisdiction conferred by a removal, as It is to one conferred by the bringing 
of an original suit So, also, in Oarneal v. Banks, 10 Wheat 181, 188, 6 L. 
Ed. 297, where parties were made defendants to a suit in equity who were 
citizens of the same state with the plaintiff, the court held that they were im- 
properly made defendants, and that that fact could not affect the jurisdiction 
of the court as between the parties who were properly before it, and that the 
bill might be dismissed as to the improper parties, without in any manner 
affecting the suit against the propel parties." 

It is true that in the Geer Case a remedy was sought against the 
directors personally as above stated ; but of this remedy the Supreme 
Court said: 

"If it be conceded that in a suit which seeks such relief (i. e., against the 
individual defendants) the Mathieson Company is a necessary party, it is 
certain the Castner party is not. Besides the relief Is distinct from — sep- 
arable from, to keep to the language of the cases — ^that which is sought as a 
result of the grounds of suit against the companies." 

In other words, the individual defendants were held to be concerned 
in the relief sought by way of reconveyance against the corporations 
only in their official capacity, while one of the corporations at least was 
held not to be a necessary party to the obtaining of the relief sought 
against the defendants in their individual capacity. In the case at bar, 
the relief sought against Liggett is that sought against him as one who 
in his individual capacity has committed the torts complained of jointly 
with the corporate defendant. For these reasons, I hold that the 
Geer Case does not apply. 

It is to be noticed that only in some half dozen cases has the Su- 
preme Court found a separable controversy to exist within the intent 
of the statute. In Wecker v. Enameling Co., 204 U. S. 176, 27 Sup. 
Ct. 184, 51 L. Ed. 430, the case was held removable because the join- 
der of parties was held to be fraudulent. In Yulee v. Vose, 99 U. S. 
639, 25 Ir. Ed. 355, and in Powers v. Ches. R. R., 169 U. S. 92, 18 Sup. 
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Ct. 264, 42 L. Ed. 673, the resident parties once joined had been 
diminated from the case by proceeding's before removal. In Connell 
V. Smiley, 156 U. S. 335, 15 Sup. Ct. 353, 39 L. Ed. 443, the removal 
had been made on the petition of the parties who subsequently con- 
tested its validity, and the Supreme Court, after holding that, upon 
the record as it stood at the time of removal, the resident defendant 
was not a necessary party to the relief sought against the defendant 
who petitioned for the removal, said : 

"We find ourselyeB at liberty to decline to deprive bim of bis decree on tbe 
ground tbat tbe canse was not rigbtf uUy transferred/' 

In Fritzlen v. Boatmen's Bank, 212 U. S. 364, 29 Sup. Ct. 366, 53 
L. Ed. 551, it appeared from the pleadings that the controversy existed 
between the nonresident defendant on one side, and the complainant 
and the resident defendant on the other, which controversy was un- 
connected with that between the complainant and the resident de- 
fendant In Harter v. Kemochan, 103 U. S. 562, 26 L. Ed. 411, a 
bill in equity was filed "against bondholders, township officers, etc., to 
restrain the levy of a tax to pay the bonds. As the bondholder was 
alone interested to maintain the validity of the bonds, he was held 
entitled to remove. The Geer Case is the only other case which I have 
been able to find in which the Supreme Court held that a separable 
controversy existed. 

On the other hand, in Pirie v. Tvedt, 115 U. S. 41, 6 Sup. Ct. 1034, 
1161, 29 L. Ed. 331; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. 
730, 29 L. Ed. 899 ; Core v. Vinal, 117 U. S. 347, 6 Sup. Ct. 767, 29 L. 
Ed. 912 ; Thorn Wire Hedge Co. v. Fuller, 122 U. S. 535, 7 Sup. Ct. 
1265, 30 L. Ed. 1235 ; LouisviUe & Nashville R. R. v. Wangelin, 132 
U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 474; Whitcomb v. Smithson, 
175 U. S. 635, 20 Sup. Ct. 248, 44 L. Ed. 303 ; Chic, R. I. Ry. v. 
Martin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055; Ches. & O. 
Ry. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121; Kansas 
City Sub. Ry. v. Herman, 187 U. S. 63, 23 Sup. Ct. 24, 47 L. Ed. 76 ; 
Alabama Great South. Ry. v. Thompson, 200 U. S. 206, 26 Sup. Ct. 
161, 50 L. Ed. 441 ; Cin., N. O. & Tex. P. R. v. Bohon, 200 U. S. 221, 
26 Sup. Ct. 166, 50 L. Ed. 448 ; Lathrop v. Interior Construction Co., 

215 U. S. 246, 30 Sup. Ct. 76, 54 L. Ed. ; and 111. Cent. R. R. v. 

Sheegog, 215 U. S. 308, 30 Sup. Ct. 101, 54 L. Ed. , the action was 

at law for a tort, and the controversy of the nonresident defendant 
was held inseparable.* In Blake v. McKim, 103 U. S. 336, 26 L. Ed. 
563 ; Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 823 ; Louisville & N. 
R. R. V. Ide, 114 U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63 ; Putnam v. 
Ingraham, 114 U. S. 57, 5 Sup. Ct. 746, 29 L. Ed. 65 ; Stone v. So. 
Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962 ; and Brooks 
V. Clark, 119 U. S. 502, 7 Sup. Ct. 301, 30 L. Ed. 482— the actions 
were at law upon a contract, and the controversies were held insepa- 
rable. In Gardner v. Brown, 21 Wall. 36, 22 L. Ed. 527; Ayers v. 
Chicago, 101 U. S. 184, 25 L. Ed. 838; Shainwald v. Lewis, 108 U. 
S. 158, 2 Sup. Ct. 385, 27 L. Ed. 691 ; Winchester v. Loud, 108 U. 

1 See So. R>y. Oo. v. Miller, 217 U. S. 209, 80 Sup. Ct 450, 54 U Ed. — , re- 
ported since the case was decided. 
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S. 130, 2 Sup. Ct. 311, 2y L. Ed. 677; American Bible Soc. v. Price, 
liO U. S. 61, 3 Sup. Ct. 440, 28 L. Ed. 70; Thayer v. Life Ass'n Co., 
112 U. S. 717, 6 Sup. Ct. 356, 28 U Ed. 864; Ayres v. WiswaU, 112 
U. S. 187, 5 Sup. Ct. 90, 28 L. Ed. 693; Central R. R. v. Mills, 113 
U. S. 249, 6 Sup. Ct. 456, 28 L. Ed. 949 ; Sully v. Drennan, 113 U. S. 
287, 5 Sup. Ct. 463, 28 L. Ed. 1007; St. Louis & San Francisco Ry. 
V. Wilson, 114 U. S. 60, 6 Sup. Ct. 738, 29 L. Ed. 66 ; Farmington v. 
PiUsbury, 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 114; Crump v. 
Thurber, 115 U, S. 56, 5 Sup. Cft. 1164, 29 L. Ed. 328; Coney v. Win- 
chell, 116 U. S. 227, 6 Sup. Ct. 366, 29 L. Ed. 610; Fidelity Ins. Co. 
V. Huntington, 117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898; Rand v. 
Walker, 117 U. S. 340, 6 Sup. Ct. 769, 29 L. Ed. 907; East Tenn. Ry. 
V. Grayson, 119 U. S. 240, 7 Sup. Ct. 190, 30 L. Ed. 382; Peper v. 
Fordyce, 119 U. S. 469, 7 Sup. Ct. 287, 30 L. Ed. 435; Peninsular 
Iron Co. V. Stone, 121 U. S. 631, 7 Sup. Ct. 1010, 30 L. Ed. 1020 ; 
Graves v. Corbin, 132 U. S. 571, 10 Sup. Ct. 196, 33 L. Ed. 462; 
Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 L. Ed. 987; 
Rosenthal v. Coates, 148 U. S. 142, 13 Sup. Ct. 576, 37 L. Ed. 399 ; 
Wilson V. Oswego, 151 U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70; 
Merchants' Cotton Press v. Ins. Co., 151 U. S. 368, 14 Sup. Ct. 367, 
38 L. Ed. 195; Cal. v. South. Pac. Co., 157 U. S. 239, 14 Sup. Ct. 
1138, 38 L. Ed. 702 ; Gardner v. Brown, 21 Wall. 36; 22 L. Ed. 627— 
the suits were in equity, and the resident defendants were held neces- 
sary parties to the relief sought against the nonresident defendants 
who sought to remove. In Plymouth Gold Mining Co. v. Amador Co., 
118 U. S. 264, 6 Sup. Ct. 1034, 30 L. Ed. 232, in Little v. Giles, 118 
U, S. 596, 7 Sup. Ct. 32, 30 L. Ed. 269, and in Starin v. New York, 
115 U. S. 248, 6 Sup. Ct. 28, 29 L. Ed. 388, all referred to above, the 
suits were in equity based upon a tort. The controversy was held 
to be inseparable also in the following cases : Torrence v. Shedd, 144 
U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528 (bill in equity for partition) ; 
Corbin v. Van Brunt, 105 U. S. 576, 26 L Ed. 1176 (action of eject- 
ment) ; Bellaire v. B. & O. R. R., 146 U. S. 117, 13 Sup. Ct. 16, 36 
L. Ed. 910 (condemnation proceedings) ; Laidly v. Huntington, 121 U. 
S. 179, 7 Sup. Ct. 855, 30. L. Ed. 883 (assignment of dower); Eraser 
V. Jennison, 106 U. S. 191, 1 Sup. Ct. 171, 27 L. Ed. 131 (probate) : 
Am. Bible Soc. v. Price, 110 U. S. 61, 3" Sup. Ct. 440, 28 L. Ed. 70 
(bill to set aside a will). 

Since 1875 (in effect about 100 U. S.) no appeal has lain from a 
remand to the state court made by the Circuit Court. (Df the cases 
above cited, some 37 came to the Supreme Court from Circuit Courts 
which had allowed removal on the ground that the controversy was 
separable, decisions usually reached after mature deliberation. In 
only 4 of these 37 cases did the Supreme Court fail to hold that the 
Circuit Court had erred, th^t the controversy was inseparable, and that 
the case should have been remanded, A question of law cannot be 
satisfactorily decided merely by counting decisions in distinguishable, 
though more or less, analogous cases. But it must be admitted that 
the mere figures above mentioned are to some extent persuasive, and 
indicate that controversies separable within the statute are extremely 
rare. 
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Although Liggctt's part in the controversy here litigated seems small 
compared to that of the defendant corporation, yet he is alleged to 
haVe personally directed the tort complained of, and an injunction 
against him is prayed. According to the understanding stated at the 
argument, the defendant may now prove that Liggett's joinder as 
defendant was fraudulent, if he can produce the needed evidence. 
Otherwise the case must be remanded to the superior court. 

NOTE. — ^The case was referred to a master, who found that the Joinder of 
defendant Liggett was not fraudulent and the case was therefore remanded 
to the state court whence it came. 



Bz parte MARTIN. 

(Clrcnlt Court, D. Oregon. June 20, 1810.) 

No. 8,514. 

L Habkas Oobpus (| 70*) — ^Fbdebai. Goubt— State Ooubt PBOCEEniNOS— 
Stat. 

Rev. St f 766 (U. S. Comp. St 1901, p. 597), provides that pending ha- 
t>eas corpus proceedings, and until final Judgment of discharge, any pro- 
ceeding against the person so imprisoned or confined, or restrained of his 
liberty, in any state court or by or under the authority of any stat^ for 
any matters so heard and determined under such writ, shall be. deemed 
null and void. Held, that where, after the issuance of a writ of habeas 
corpus out of a federal court to review petitioner's arrest for violation of 
Laws Or. 1909, p. 386, regulating peddlers, he was tried and acquitted In 
the state court, such trial and acquittal were null and void. 

[Ed. Note. — For other cases, see Habeas Corpus, 0«it Dig. | 62 ; Dec 
Dig. § 70.*) 

2. Courts <i 489*)— Concxtbbxnt JtTBiSDionoN or State afd FbdebaIi Cottbts. 

State courts have concurrent original Jurisdiction with federal courts 
to determine cases at law or in equity, arising under the Constitution or 
laws of the United States, or involving rights dependent on such Oonstf 
tntion or laws. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 1824-1S41, 1372- 
1374; Dec. Dig. f 489.*] 

3. Habeas Cobpus (f 45*) — Issttanob— JuBisnicnoN— Disobctiow. 

While the federal court has Jurisdiction to issue a writ of habeas cor- 
pus to detenmine the Jurisdiction of a state court to deprive a citizen of 
his liberty, whether such writ should be issued in the exercise of sucli 
Jurisdiction Is a matter to be determined in the exercise of a sound dis^ 
cretion in pursuance of law. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent Dig. H 1376- - 
1885 ; pec. Dig. § 45.* 

Jurisdiction of federal courts, see note to In re Huse, 25 C. O. A. 4.] 

1 Habeas Oobpus (| 45*) — Fedebal Cottbts— Issuancb^Disobbtion. 

Where petitioner, a citizen and resident of Iowa, was arrested in Ore- 
gon for an alleged violation of Laws Or. 1909, p. 886, regulating and licens- 
ing peddlers, and daimcd that such ordinance was invalid as violating the 
commerce clause of the federal Constitution, he was not entitled to a 
writ of habeas corpus issued out of the federal court, iu the first instance, 
but should be required to resort to the state courts for relief, and, if un- 
successful, to apply ultimately for review by the Supreme Court of the 
United States on a writ of error. 

[EM. Note.— For oth^ cases, see Habeas Corpus, Cent Dig. ff 187^ 
1B85; Dec. Dig. ! 45.*} 

•Por other cmm m« uim* topic A i muubbb In Dec. it Am. Digi. 1907 to datib * Rep'r IndtF%i 
180F^14 
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Habeas corpus on petition of John Martin. Writ dismissed. 

A. C. Lyon and Ralph R. Duniway, for petitioner. 
George J. Cameron, Dist. Atty. 

WOLVERTON, District Judge. John Martin, a citizen and resi- 
dent of the state of Iowa, while engaged, as agent and representative 
of the Spaulding Manufacturing Company, also of Iowa, in taking 
orders for buggies manufactured by said company, with a view to 
selling such manufactured vehicles by sample, was, on the 27th day 
of May, 1909, complained against in the justice court, and arrested 
for violation of an act of the Legislative Assembly of the state of 
Oregon, entitled "An act to define and license and regulate peddlers 
and to provide a punishment for peddlers who peddle without a li- 
cense," etc. Laws 1909, p. 386. Immediately after entering a plea 
of not guilty, and before trial was had, Martin applied to this court 
for a writ of habeas corpus to be released from his arrest ; it being 
claimed that the act of the Legislative Assembly of the state of Ore- 
gon is in violation of the Constitution of the United States in three 
particulars, not necessary to specify, except that it is claimed espe- 
cially that the said act is in contravention of the clause of the United 
States Constitution delegating to Congress the regulation of com- 
merce among the several states. The writ of habeas corpus was al- 
lowed and issued on the 28th day of May, 1909. Subsequently, on the 
5th of June, 1909, Martin was tried in the justice's court and acquitted. 
This fact of acquittal is set up by amended return of the officer who 
formerly had him in custody. 

It is first insisted, by way of defense, that, Martin having been 
acquitted in the justice's court, this proceeding should be dismissed, 
for the reason that, by virtue of his acquittal and discharge, there 
is nothing left for controversjr here. By section 76S, Rev. St (U. S. 
Comp. St. 1901, p. 597), relatmg to habeas corpus, it is provided that r 

"Pending the proceedings or appeal in the cases mentioned In the three pre- 
ceding sections, and until final Judgment therein, and after final Judgment of 
discharge, any proceeding against the person so imprisoned or confined or re- 
strained of his liberty, In any state court, or by or under the authority of any 
state, for any matter so heard and determined, under such writ of habeas 
corpus, shall be deemed nuU and void." 

The effect of this statute is to stay the hand of the state court, 
after a writ of habeas corpus has been issued by a federal court, un- 
til the cause thus brought upon the record is heard and determined. 
The state court is, after the issuance of such writ, wholly without 
authority to proceed further in the premises as against the petitioner. 
Such is the decision of the United States Supreme Court in the 
cases of In re Shibuya Jugiro, 140 U. S. 291, 294, 295, 11 Sup. Ct. 
770, 35 L. Ed. 510; McKane v. Durston, 153 U. S. 684, 14 Sup. Ct. 
913, 38 L. Ed. 867. 

While in the present case it is urged that the discharge of the 
prisoner on trial was not contrary to his interest, yet it must be held 
that he was proceeded against by prosecuting him to trial, and, what- 
ever was the result of the trial, the proceeding was contrary to the 
authority of Congress. Hence it must be held that the judgment of 



Digitized by 



Google 



EX PARTE MARTIN. 211 

the justice's court, so far as it affected this proceeding in any way, 
is utterly null and void. 

This brings us to the question whether the writ of habeas corpus 
was properly issued. It is unquestioned that state courts of original 
jurisdiction, consistent with existing federal legislation, may de- 
termine cases at law or in equity arising under the Constitution or 
laws of the United States, or involving rights dependent upon such 
Constitution or laws. Upon these courts, equally with the courts of 
the Union, rests the obligation to guard, enforce, and protect every 
right granted or secured by the Constitution of the United States, 
and laws made in pursuance thereof, whenever those rights are in- 
volved in proceedings before them. Robb v. Connolly, 111 U. S. 624, 
637, 4 Sup. Ct. 644, 28 L. Ed. 542, reaffirmed in Ex parte Royall, 
117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. The leading case upon 
the question as to when a writ of habeas corpus should issue is that 
of Ex parte Royall, just cited. In that case it is declared that the 
court is endowed with a discretion in that particular. The discre- 
tion, of course, is one which should be governed by legal principles, 
and should be exercised in the furtherance of justice and right. 
Speaking of the relation existing between the state and national 
courts, and when the national courts should interfere with proceed- 
ings pending in the state courts, Mr. Justice Harlan has this to say : 

"We cannot suppose that Congress Intended to compel those courts, by such 
means, to draw to themselves, in the first histance, the control of all criminal 
prosecutions commenced in state courts exercising authority within the same 
territorial limits, where the accused claims that he is held in custody in vio- 
lation of the Constitution of the United "States. The injunction to hear the 
case smnmarily, and thereupon 'to dispose of the party as law and Justice 
require,* does not deprive the court of discretion as to the time and mode in 
which It will exert tiie powers conferred upon it That discretion should be 
exercised In the light of the relations existing, under our system of govern- 
ment, between the Judicial tribunals of the Union and of the states, and in 
reco^tion of the fact that the public good requires that those relations be 
not dlstur)>ed by unnecessary conflict between courts equally bound to guard 
and protect rights secured by the Constitution." 

And as to when the federal court may properly entertain the au- 
thority, the learned justice continues: 

•'When the petitioner is in custody by state authority for an act done or 
omitted to be done in pursuance of a law of the United States, or of an order, 
process, or decree of a court or Judge thereof; or where, being a subject or 
citizen of a foreign state, and domiciled therein, he is in custody, under like 
authority, for an act done or omitted under any alleged right, title, authority, 
privUege, protection, or exemption claimed under the commission, or order, 
or sanction of any foreign state, or under color thereof, the validity and effect 
whereof depend upon the law of nations — in such and like cases of urgency, 
involving the authority and operations of the general government, or the ob- 
ligations of this country to, or its relations with, foreign nations, the courts 
of the United States have frequently interposed by writs of habeas corpus 
and discharged prisoners who were held in custody under state authority." 

It was finally held in that case that the Circuit Court from which 
the appeal was taken had the discretion whether to entertain the 
writ or not, and that a proper exercise of that discretion would have 
been not to entertain the writ. It should be noted that the Circuit 
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Court dismissed the cause believing it had no Jurisdiction thereof, 
while the Supreme Court held that it had undoubted jurisdiction, but 
affirmed the judgment of the lower court for a different reason, name- 
ly, that it had a discretion in the premises, arid that a proper exercise 
of that discretion was to refuse to entertain the writ. The same 
question arose in a later case, namdy. Cook v. Hart, 146 U. S. 183, 
194, 13 Sup. Ct. 40, 36 L. Ed. 934, and Mr. Justice Brown, announcing 
the opinion of the court, says: 

**We adhere to the views expressed In Ex parte RoyaU, 117 U. S. 241 [6 
Sup. Ct. 734, 29 li. Ed. 868], and Ex parte Fonda, 117 U. S. 516 [6 Sup. Ct. 
848, 29 L. Ed. 994], that, where a person is in custody under process from a 
state court of original jurisdiction for an alleged oiTense against the laws of 
that state, and It is claimed tliat he Is restrained of his liberty in violation of 
the Constitution of the United States, the Circuit Court of the United States 
has a discretion whether it will dlsdiarge him In advance of his trial in the 
court in which he is Indicted, although this discretion will be subordinated to 
any special circumstances requiring Immediafe action. While the federal 
courts have the power and may discharge the accused in advance of his trial, 
if he is restrained of his liberty in violation of the federal Constitution or 
laws, they are not bound to exercise such power even after a state court has 
finally acted upon the case, but may, in their discretion, require the accused 
to sue out his writ of error from the highest court of the state, or even from 
the Supreme Court of the United States. ♦ ♦ ♦ we are unable to see in 
this case any such special circumstances as were suggested in the case of Ex 
parte RoyaU as rendering it proper for a federal court to interpose before the 
trial of the case in the state court While the power to issue writs of habeas 
corpus to state courts which are proceeding In disregard of rights secured by 
the Constitution and laws of the United States may exist, the practice of ex- 
ercising such power before the question has been raised or determined in the 
state court is one which ought not to be encouraged. The party charged 
waives no defect of Jurisdiction by submitting to a trial of his case upon the 
merits and we think that comity demands that the state courts, under whose 
process he is held, and which are equally with the federal courts charged with 
the duty of protecting the accused in the enjoyment of his constitutional 
rights, should be appealed to in the first instance. Should such rights be 
'denied, his remedy in the federal court will remain unimpaired." 

And again, in Re Frederich, Petitioner, 149 U. S. 70, 77, 13* Sup. Ct 
793, 37 L. Ed. 653, the court says, after making reference to the 
RoyaU. Case: 

"We adhere to the views expressed in that case. It is certainly the better 
practice, in eases of this kind, to put the prisoner to his remedy by writ of 
error from this court, under section 709 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 575], than to award him a writ of habeas corpus, for, under pro- 
ceedings by writ of error, the validity of the judgment against him can be 
called in question, and the federal court left in a position to correct the 
wrong, it any, done the petitioner, and at the same time leave the state au- 
thorities in a position to deal with him thereafter, within the limits of proper 
authority, Instead of discharging him by habeas corpus proceedings, and 
thereby depriving the state of the opportunity of asserting further Jurisdic- 
tion over his person in respect to the crime with which he is charged. In 
some Instances, as in Medley. Petitioner, 134 U. S. 160 [10 Sup. Ct 384. 33 L. 
Ed, 835], the proceeding by habeas corpus has been entertained, although a 
writ of error could be prosecuted ; but the general rule and better practice, in 
the absence of special facts and circumstances, is to require a prisoner who 
claims that the Judgment of a state court violates his rights under the Con- 
stitution or laws of the United States to seek a review thereof by writ of er- 
ror instead of resorting to the writ of habeas corpus." 
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So in Whitten v. Tomlinson, 160 U. S. 231, 242, 16 Sup. Ct. 297, 
40 ly Ed. 406 ; the court, after citing several cases wherein the writ 
was entertained under the exception to the general rule, says : 

"But, except in such pecuUar and urgent cases, the courts of the United 
States will not discharge the prisoner by habeas corpus in advance of a final 
determination of his case in the courts of the state; and, even after such 
final determination in those courts, will generally leave the petitioner to the 
usual and orderly course of proceeding by writ of error from this court" 

The doctrine was again strongly reaffirmed in Minnesota v. Brun- 
dage, 180 U. S. 499, 21 Sup. Ct. 455, 46 L. Ed. 639. In that case the 
party applying for the writ was convicted in a municipal court, and 
after his conviction applied for the writ, which was issued. The 
Supreme Court reversed the judgment on the ground that the lower 
court should have exercised its discretion to the contrary. In Urqu- 
hart v. Brown, 205 U. S. 179, 181, 27 Sup. Ct. 459, 51 L. Ed. 760, a 
very recent case, the court yet adheres to the doctrine of the Royall 
Case. Mr. Justice Harlan announces the decision in the following 
language : 

"It is the settled doctrine of this court that although the Circuit Courts of 
the United States, and the several Justices and judges thereof, have authority, 
under existing statutes, to discharge, upon habeas corpus, one held in custody 
by state authority in violation of the Constitution or of any treaty or law of 
the United States, the court, Justice, or Judge has a discretion as to the time 
and mode in which the power so conferred shall be exerted ; and that in view 
of the relations existing, under our system of government, between the Judi- 
cial tribunals of the Union and of the several states, a federal court or a fed- 
eral Judge will not ordinarily interfere by habeas corpus with the regular 
course of procedure under state authority, but will leave the ai^cant for the 
writ of habeas corpus to exhaust the remedies afforded by the state for de- 
termining whether he is illegally restrained of his liberty. After the highest 
court of the state, competent under the state law to dispose of the matter, 
has finally acted, the case can be brought to this court for re-examination. 
The exceptional cases in which a federal court or Judge may sometimes ap- 
propriately interfere by habeas corpus in advance of final action by the au- 
thorities of the state are those of great urgency that require to be promptly 
disposed of, such, for instance, as cases involving the authority and opera- 
tions of the general government, or the obligations of this country to, or its 
relations with, foreign nations." 

To the same purpose are Reid v. Jones, 187 U. S. 153, 23 Sup. Ct. 
89, 47 L. Ed. 116, and Pettibone v. Nichols, 203 U. S. 192, 27 Sup. 
Ct. Ill, 61 L. Ed. 148. 

From these authorities it will appear that the doctrine has become so 
well settled that there can be no further question about it. The fed- 
eral court is vested with a discretion as to when, considering the at- 
tendant circumstances and conditions, the writ shall issue. That dis- 
cretion, however, should be exercised in pursuance of law, and that 
justice and right may be subserved. There are a number of cases not 
unlike this on the facts, where the federal courts have, in the exer- 
cise of their discretion, entertained jurisdiction to try and determine 
the main issue. Among them may be cited In re Kimmel (D. C.) 41 
Fed. 775; In re White (C. C.) 43 Fed. 913, 11 L. R. A. 284; In re 
Spain (C. C.) 47 Fed. 208, 14 L. R. A. 97; In re Houston (C. C.) 
47 Fed. 639, 14 L. R. A. 719; and In re Nichols (C. C.) 48 Fed. 164. 
It will be noticed that in these cases reference is had to one or more of 
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the following cases, decided by the Supreme Court of the United 
State's, as authority upon the main question ; that is, touching whether 
an act like the one sought to be drawn in controversy here is in con- 
flict with the commerce clause of the national Constitution : Robbins 
V. Shelby Taxing District, 120 U. S. 489, 1 Sup. Ct. 592, 30 L. Ed. 
694; Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 1, 32 L. Ed. 368; 
Leloup V. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1383, 32 L. Ed. 
311; Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. 
Ed. 637; Pullman's Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. 
Ct. 876, 35 L. Ed. 613. 

By reference to these cases, it will be seen that the first was prose- 
cuted to the Supreme Court of the state and then to the federal Su- 
preme Court on writ of error. The second was instituted in the state 
court by habeas corpus, then prosecuted to the highest court of ap- 
peal, and thence by writ of error to the United States Supreme Court. 
The third came by writ of error to the Supreme Court of Alabama. 
The fourth was a writ of error from the Supreme Court of the Unit- 
ed States to the Supreme Court of the District of Columbia, and the 
fifth was error to the Supreme Court of Pennsylvania. All these 
cases, therefore, took their ordinary course through the state courts be- 
fore the federal court entertained jurisdiction concerning them. Other 
cases may be alluded to, where the propriety of the exercise of the dis- 
cretion of the court in entertaining jurisdiction at once, notwithstand- 
ing the causes were then pending in the state courts, was very plain, 
namely, In re Ah Jow (C. C.) 29 Fed. 181, Ex parte Kieffer (C. C.) 40 
Fed. 399, and Ex parte Jervey (C. C.) 66 Fed. 957. In each of these 
cases, and others that might be cited of the same tenor, the question 
involved was of prime importance, and it was patent from first im- 
pression that a great wrong was being perpetrated by an enforcement 
of the state law complained against, and it was a matter of potent 
justice that the federal court should right the wrong summarily, as it 
might do through the instrumentality of the writ of habeas corpus. 

Tiie case at bar is not one of these. The defendant is the represen- 
tative of a manufacturing institution in the state of Iowa, and the 
seeming purpose of invoking the writ is to present a test case and get a 
ruling of the court upon the validity of the state law. The test can 
and ought to be made in the state court, where the law was enacted. 
True, it is charged that the law is inimical to certain clauses of the 
federal Constitution, but this alone does not confer jurisdiction upon 
federal courts to take the matter out of the hands of the state court. 
It is just as much the duty of the state court to try these constitutional 
questions and safeguard the interests of suitors as it is that of the 
federal courts. So that it must be assumed that justice and right 
judgment will be meted out in the state courts as well as in the fed- 
eral courts. This case affords an illustration, as it appears that the 
petitioner was subsequently tried in the state court and acquitted. 
And while the state court had no lawful authority to entertain the 
prosecution further, yet, if allowed to proceed there, it might, and in 
all probability would, be wholly Unnecessary to resort to the federal 
courts. Relief, therefore, should be sought in the state courts, where 
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all the questions can be regularly tried, rather than that resort be had 
to the federal courts by summary proceeding that permits only of a 
greatly narrowed inquiry. Nor is the discretion of the court in ex- 
ercising its power upon habeas corpus to be especially controlled by 
the fact that particular business interests may be affected. I quote 
the language of Mr. Justice Harlan in Minnesota v. Brundage, supra : 

"We do not think that the exercise by a federal court of its own power 
upon habeas corpus to discharge one held in custody by the state authorities 
and charged with a violation of a state enactment shonid be materially con- 
trolled by any consideration of the extent of particular business interests that 
may be affected by a prosecution instituted in a state tribunal against him, or 
of the indirect effect of his detention in custody upon the rights of the gen- 
eral public" 

This case falls well within the principle of that case, the Royall 
Case, and others above cited, and I am impelled to the conclusion that 
the better and sounder discretion will not permit of the entertainment 
of the writ. The court ought not to, and may not, shirk any duty 
imposed upon it. It must be remembered, furthermore, that the exer- 
cise of a proper discretion, having regard to the attendant facts and 
circumstances, is one of the most important duties it has to dis- 
charge. 

These considerations lead to a dismissal of the writ, and it is so 
ordered. 



UNITED STATES ▼. BIGHTT-SBVEN BARRELS, ETTC., OP WINB. SAMB 
V. SIXTY BARRELS OF WINB, ETC. SAME T. SIXTY- 
TWO BARRELS OF WINBw 

(District Court, D. Vermont June 24, 1910.) 

Nos. 26» 27, 28. 

Intoxicating Liqttobs (§ 138*) — Shipmbnt—Intbrstatb Coicmbbcb— Statutes 

Or. Code, f 240 (Act Cong. March 4, 1909, c. 321, 35 Stat 1137 [U. S. 
Comp. St Supp. 1909, p. 1464]), provides that whoever shall knowingly 
ship from one state into another any package containing intoxicating 
liquor, unless the package be so labeled on the outside cover as to plainly 
show the name of the consignee, the nature of the contents, and the quan- 
tity contained therein, shall be fined and the liquor forfeited. Held, that 
the term "consignee" was so used in its primary legal sense to describe 
the person to whom the liquor was to be delivered at destination in ac^ 
cordance with the contract of carriage, and hence where wholesale mer- 
chants in California, after collecting enough orders from purchasers in 
New England to make car load shipments, labeled each package with its 
own name, the character and quantity of the liquor, and the name of the 
purchaser, and consigned the entire car to itself or to its own order with 
directions to the carrier to notify designated persons, the shipper was 
also the consignee within the statute ; the names of the purchasers being 
regarded as surplusage, so that there was no violation of the act 
[Ed. Note. — For other cases, see Intoxicating Liquors, Dec. Dig. § 138.* 
For other definitions, see Words and Phrases, vol. 2, pp. 1449, 1450.] 

*For other cases see same topic A fi itdmbbb In Dec. Jk Am. Digs. 1907 to date, ft Rep'r Indexes 
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Libels of information by the United States for the condemnation 
and forfeiture of certain barrels of wine, under Cr. Code U. S. § 
240, approved by Act March 4, 1909, c. 321, 35 Stat 1137 (U. S. Comp. 
St. Supp. 1909, p. 1464). Dismissed. 

William A. Lord and S. HolHster Jackson, for claimants. 
Alexander Dunnett, U. S. Atty. 

HOUGH, District Judge. The section of the Criminal Codle upon 
which these actions are based is (in its material parts) as follows: 

"Sec 240. Whoever shall knowlDgly ship • ♦ ♦ from one state • • • 
Into any other state ♦ • ♦ any package of or package containing any 
^ * * intoxicating Uqnor of any Idnd, unless such package be so labeled 
on the outside cover &b to plainly show the name of the consignee, the nature 
of its contents and the quantity contained therein, shall be fined not more 
than $5,000; and such liquor shall be forfeited to the United States and may 
be seized and condemned by like proceedings as those provided by law for 
the seizure and forfeiture of property imported into the United States con- 
trary to law.*' Act March 4, 1909, c. 321, 35 Stat 1137 (U. S. Comp. St Supp. 
1909, p. 1464). 

The two preceding sections of the Code, however, relate to the 
same legislative subject. Section 238 renders it criminal for "any 
officer, agent or employe of any * * * common carrier" to know- 
ingly deliver to "any person other than the person to whom it has 
been consigned (unless upon the written order in each instance of the 
bona fide consignee) or to any fictitious person, or to any person under 
a fictitious name," any intoxicating liquor arriving at its place of 
destination by interstate or. international transportation; and section 
239 renders it criminal for any common carrier transporting or de- 
livering liquor after interstate or international transportation to "col- 
lect the purchase price or any part thereof," or "in any manner act 
as the agent of the buyer or seller of any such liquor, for the purpose 
of buying or selling or completing the sale thereof, saving only in 
the actual transportation and delivery of the same." 

As these three sections of the Code are (unlike most of that act) 
new legislation — and new not only in words but new in treatment of 
the subject-matter — ^their history may be appropriately considered in 
order to ascertain something of congressional intent. 

During the Sixtieth Congress there were pending in the Senate 
at least seven bills intended to regulate commerce in such manner as 
to aid the "Prohibition" legislation of any state or territory. There 
were also at least two such bills introduced into the House of Repre- 
sentatives. Generally speaking, the Senate bills sought to accomplish 
their object by subjecting interstate and international shipments, of 
liquor to the police power of the several states while still in transit 
or before final dJelivery by the carrier. In April, 1908, these proposals 
were the subject of an interesting and careful report by the Com- 
mittee on the Judiciary (Senate Report No. 499 Sixtieth Congress). • 
In that report the committee states the mischief (to the correction 
of which the proposed legislation was directed) to be "the misuse of the 
facilities furnished by railroad companies, express companies, and 
other common carriers in bringing in liquors from outside the states 



Digitized by 



Google 



UNITED STATES V. SIQHTT-SEVEN BARBELS, ETC., OP WINE. 217 

to be paid for on delivery." That this mischief deserved correction 
the ccMnmittee agreed; but, for constitutional reasons ably set forth 
in the opinions . (embodied in the report) of Senators Rayner and 
Knox, it was deemed improper to recommend legislation in apparent 
conflict with the views regarding liquor shipments expressed! in Vance 
V. Vandercook Co., 170 U. S. 452, 18 Sup. Ct.,674, 4? L. Ed. 1100. 

The committee therefore reported to the Senate a bill framed by it 
(Sixtieth Congress, Senate 6576). This, usually called the "Knox 
bill," contained three paragraphs corresponding in substance to sec- 
tions 238-240 of the Criminal Code. The only substantial differences 
between the third section thereof and section 240 aforesaid is the 
insertion of the word "knowingly" before the word "unlawful" at the 
beginning of the section, and the requirement that each package shall 
not only be so labeled as to show the nature of its contents and the 
quantity contained therein, but also the name of the consignee. The 
changes just noted, and especially the requirement concerning the 
name of the consignee, are plainly in furtherance of the object looked 
upon with approval by the Senate Committee, viz.: 

"That by requiring that all interstate shipments of liqnor shall be plainly 
marked as to their contents, the (Knox) bill wUl enable the several states 
to trace and to control the disposition and use of such liquors under their 
own police powers." 

The Criminal Code during its passage through the House of Rep- 
resentatives was amended by adding thereto what are now sections 
238-240, being the substance of the Knox bill as enlarged in the 
Plouse, and the new legislation in question was retained by the Con- 
ference Committee without any debate on the floor of eitiier House 
so far as I can discover. Cong. Rec. March 3, 1909, vol. 43, p. 3791. 

This history of legislation shows plainly that the object of the 
promoters of the bill was to restrict common carriers to Aie business 
of transportation only, so far as liquor is concerned, and to produce 
on the records of the delivering carrier evidence procurable by lawful 
subpoena of the identity of the recipient of any package containing 
liquor, which last result was thought to be attained by the require- 
ment of section 238 that delivery should be madte only to the con- 
signee "unless upon the written order in each instance of the bona 
fide consignee," and by the further requirement of section 240 that 
any package delivered should bear upon it a description of the kind 
and quantity of its contents and "the name of the consignee." 

It is observable that nowhere in these sections is the word "owner" 
or "purchaser" used. The requirement is ^not that the liquor package 
shall bear upon its exterior the name of the person buying or paying 
for it, or owning it or intending to consume its contents. The lan- 
guage is always that the package shall be delivered to "the person 
to whom it has been consigned," and that it shall be labeled with "the 
name of the consignee," and section 238 clearly recognizes the possibil- 
ity and propriety of a transfer of title by authorizing delivery upon 
the written order of the consignee. 

In the presentation of these cases no question has been made as to 
the form of proceeding or the method or manner of pleading. It has 
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been assumed that the shipments about to be considered were "know- 
ingly" made, and the sole point submitted for consideration is whether 
the facts agreed upon show that the marking, labeling, or consigning 
of the liquor in question do or do not fall within the condemnation of 
the statute. 

The stipulations on file show that at divers places in Vermont and 
one in New Hampshire reside various persons who wished to procure 
barrels of wine or kegs of brandy. These persons ordered the same 
from the Oliveto Wine Company or the Ciocca Lombardi Company, 
wine merchants of San Francisco, Cal. These companies permitted 
orders to accumulate, until the quantity so ordered was sufficient to 
load three freight cars — ^a procedure permitting the vendors to obtain 
"car load rates" on their shipments and save very considerable ex- 
pense. The Oliveto Company accordingly shipped one car load from 
its California vinery to Barre, Vt., which car contained the number of 
barrels and kegs ordered from it by upwards of 80 different persons 
residing as aforesaid. 

The Ciocca Company likewise shipped two car loads of wine, each 
containing the aggregate orders of an even larger number of custom- 
ers. 

For each one of the cars so loaded and shipped the shipper took out 
one bill of lading. In the case of the Oliveto Company the bill was 
"straight"; that is, it recites the receipt from-said Oliveto Company 
of "one car load of wine" consisting of 87 barrels and 2 kegs "con- 
signed to Oliveto Wine Company, Barre, Vt" The bill of lading 
is in terms "nonnegotiable," and at^e foot thereof is written: 

'Tlease deliver the car wine to BSnrioo Rolfo and oblige. 

"Respectfully, 

"Oliveto Wine CJompany.** 

Rulfo lived at Barre, and had ordered a single barrel, which was 
on the car. 

Both bills of lading taken out by the Ciocca Company are "order" 
bills; that is, they acknowledge receipt from the vendor and shipper 
of a specified number of barrels and kegs of wine and brandy in cer- 
tain cars, one of which is "consigned to order of Ciocca Lombardi 
Company destination Barre, Vt., Notify G. Moruzzi at Barre, Vt." 
And the other similarly consigned, except that the party to be noti- 
fied is A. Sassorossi. Both persons to be notified had ordered small 
quantities of wine, which were parts of the several shipments. 

Each barrel and keg of this liquor. bore upon it a statement of 
the nature of the spirits contained therein, the quantity thereof, the 
name of the Oliveto or Ciocca Company (as the case might be), and 
the name of the person who had ordered it and for whom it was 
ultimately intended. 

The bill of lading issued for each car declared the name of the 
shipping corporation and set forth that the contents of the car were to 
be delivered (in one instance) to the Oliveto Company itself and 
(in the other two instances) to the order of the Ciocca Company. The 
manifesting or freight records of the various railroads over which 
these cars passed followed the bills of lading, and showed in each 
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instance that a car load of wine was deliverable to a certain corpora- 
tion or its order (as the case might be) at a place in Vermont. 

The names of the ultimate consumers, or customers of the wine 
companies, were never brought to the carrier's attention, or made 
a matter of record by any carrier, except that Rulfo when he ex- 
hibited the Oliveto Company's bill of lading to the station agent at 
Barre showed him also a list of the customers (corresponding to the 
names on the barrels and kegs) pinned to the bill. 

There being nothing in the act prohibiting bulk shipments, and noth- 
ing requiring liquors to be always delivered to the owner or pur- 
chaser or consumer (as such), it seems to me that this record was 
perfect, and that not only was the letter but the spirit of the legisla- 
tion lived up to, unless the shipper, whose name was on each package, 
cannot be regarded as the consignee of the contents of the cars in 
question, or unless it is necessary for the vendor of liquor to ship in 
the name of his vendee, and such are the contentions of the govern- 
ment. It becomes necessary, therefore, to ascertain in what sense the 
word "consignee" is used in this statute. 

There being no statutory definition of the word contained in the 
act itself, it must be assumed that Congress used it in its ordinary 
commercial and legal signification. 

In California, where this shipment originated, it is declared by 
statute that a "consignee", is "the person to whom freight is to be de- 
livered." Civ. Code 1906, § 2110. And this definition, which is 
plainly intended to be no more than a declaration of existing law 
and usage, has been carried into the Codes of Montana, Oklahoma, 
and North and South Dakota. It is undoubtedly true that a con- 
signee is often a purchaser ; but it is not necessary that he should have 
any interest in the goods consigned to him. As long ago as 1798 the 
Court of Common Pleas, per BuUer, J., inquired, "What is a con- 
signee?" and answered the question as follows: 

"Consignee is a person residing at the port of delivery to whom the goods 
are to be delivered when they arrive there." /Wolf v. Homcastle, 1 Bos. & 
Pul. 322. 

In Gillespie v. Winberg, 4. Daly (N, Y.) at 320, the Common Pleas 
of New York City said : 

"Consignor and consignee in the ordinary mercantile acceptation of these 
words signifies the shipper of merchandise and the person to whom it is 
'addressed. To consign in the mercantile law is ordinarily to send or trans- 
mit goods to a merchant or factor for sale, and a consignee is consequently 
the person to whom they are consigned, shipped or otherwise transmitted." 

In Lyon v. Alvord, 18 Conn. 66, the Supreme Court of that state, 
in considering a declaration in assumpsit to recover the expense of 
saving from sea peril certain goods alleged to be "consigned to the 
defendant," remarked: 

"Counsel have attempted to show that the import of the language of the 
count is that the defendant was the owner (of said goods) ; and it is said 
that the term 'consignee' is often used as synonymous with 'owner.' We are 
not aware of any such use of the term, much less that such is the fair import 
of it. That a man may he and often is both consignee and owner of goods 
cannot be questioned, but stlU all that is meant by the term is one to whom 
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goods are consigned ; and so far from any necessary or even natoral inference 
arising from Its use that the consignee Is in fact owner. It is believed that the 
consignor Is as often the owner of the goods consigned as that the consignee 
is. The term is nearly synonymous with ^factor/ a person to whom goods 
are sent for sale or safe-keeping." 

It is said in MempHis & L. R. R. Cc. v. freed, 38 Ark. 622, that: 
''When the terms 'consignor' and 'consignee' are used, by the former is 

meant a vendor who ships, and by the latter a purchaser to whom they have 

been sent" 

But the court m that case was considering the right of stoppage in 
transitu, so that, while the statement is correct in respect of the mat- 
ter under consideration, it cannot be accepted as a general commercial 
definition of the word "consignee." ..*. v 

It therefore seems plain that "consignee" as used in this statute, 
must be taken in its ordinary signification, and to mean that person 
or corporation to whom the carrier may lawfully make delivery of 
the consigned goods in accordance with its contract of carriage. Such 
deliveree may or may not be the owner; he may be a mere bailee, 
gratuitous or otherwise, a vendee, a commission merchant, or a mere 
agent of the shipper; and he may even be a swindler, who had de- 
ceived the shipper or consignor into sending him goods to which he 
can assert no legal or equitable title or interest whatever. In deter- 
mining who is a consignee the question is not in the first instance to 
ascertain the contractual relations or lack of them between the person 
shipping the goods and the person entitled to receive them, but to 
correctly interpret the contract of carriage made by the shipper with 
the carrier; 

That the real owner of the goods may at any time lawfully assert 
his title thereto is unimportant, for whether such title be asserted 
by a stoppage in transitu, or a demand followed by an action in trover 
and conversion (Bliven v. Hudson River R. R. Co., 36 N. Y. 403; 
Lester v. Delaware, etc., R. R. Co., 92 Hun, 342, 36 N. Y. Supp. 907), 
the success of the stoppage notice or the action in conversion rests, 
not upon the contract of carriage, but upon the rescission or setting 
aside thereof by higher right. 

In the case of the Oliveto Company the bill of lading was "straight" ; 
that is, it was specifically agreed between shipper and carrier, that it 
was not negotiable. 

The request of the shipper to deliver the car to Enrico Rulfo (abovQ 
set forth) is a written order within the language of section 239, but it 
was not (in the absence of any statute on the subject) such a trans- 
fer of the bill of lading or of the goods described therein as to oblige 
the delivering carrier to hand over the contents of the car to Rulfo 
if it was not thought safe so to do either out of distrust or for fear of 
violating any of the statutes now under consideration. 

The test is whether 'Rulfo could have maintained an action upon the 
bill of lading in his own name by virtue of the request aforesaid. 
That he could not do so at common law is too plain for argument. It 
required the bills of lading act of 1855 (18 and 19 Victoria, c. Ill) to 
render any bill of Isfcding in Great Britain capable of even quasi nego- 
tiability, and no more than that has been recognized in the United 
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States, where, as said by Fuller, C. J., in Friedlander v. Railroad Co., 
130 U. S. 416, 9 Sup. Ct. 570, 32 L. Ed. 991 : 

Bills of lading "are regarded as so mucb • • • articles of merchandise. 
In that they are symbols of ownership of the goods they cover. ♦ ♦ • 
WhUe not negotiable as commercial paper Is, bills of lading are commonly 
used as security for loons and advances ; but it is only as evidence of owner- 
ship special or general of the property mentioned in them and of the right to 
receive such property at the place of delivery." 

No such quasi negotiability can attach to a bill nonnegotiable by 
agreement. 

Both of the shipments by the Ciocca Company were under order 
bills; that is, the shipping instruments themselves contained an agree- 
ment that the fullest measure of negotiability recognized by law was to 
be given the bills of lading in question. The fact that the delivering 
carrier was directed to notify a resident of Barre of the arrival of 
the cars docs not make the person to be notified either the consignee 
of the goods or the agent of the shipper — for any other purpose than 
that of receiving the notice. As was said in Furman v. Union Pacific 
R. R. Co., 106 N. Y. 679, 13 N. E. 587: 

•*The very presence of the word 'notify' ♦ ♦ • shows that (the persons 
to be notified) are not intended as the consignees; if they are, the word is 
wholly unnecessary * * • and to place in the bill of lading a direction 
to notify certain persons to whom if consignees it was the carrier's duty to 
deliver, or at least to notify of the arrival of the goods, is a plain notice 
that (in the absence of further directions) they are not the consignees." 

And the same doctrine is more concisely put in Joslyn v. Grand 
Trunk Ry., 61 Vt. 95. In that case certain com was shipped "by 
Nutting & Co. to Island Pond to their own order with directions to 
the defendant (railroad company) to notify J. C, Page/* The railroad 
company "treated Page as the consignee and delivered" the goods to 
his teamsters. The court continued: 

"This was a delivery to the wrong person which rendered the defendant 
liable for the value of the corn to the owner thereof unless such owner's 
conduct had induced the misdelivery by the defendant" 

And this must follow from the very nature of a bill of lading, for, 
as asked by Redfield, C. J., in Davis v. Bradley, 28 Vt. 124, 65 Am. 
Dec. 226, what is a bill of lading? 

*'It seems to be nothing more than an acknowledgment that the goods are 
put on board the ship at one port to be delivered to A. B. at another port 
or to his assigns. • ♦ • The consignor may if he choose take the bill of 
lading in his own name, and he can then indorse it But unless he restricts 
the consignment to be delivered for his own use the consignee Is the party 
entitled prima facie to control the delivery and the title." 

Who therefore is entitled under the law merchant to "control the 
delivery and the title of goods in the possession of a common carrier? 
Evidently the consignee, and it is one of the tests of his position as. 
consignee that he is so entitled, and no one can be more absolutely 
so entitled than the shipper named as consignee in a "straight" bill, 
or the original holder of a negotiable bill with lawful right to indorse 
the same. 



Digitized by 



Google 



222 180 FEDERAL BEPOBTEB. 

I am therefore of opinion that the Ciocca Lombardi Company was 
the consignee as well as the consignor of the goods shipped by them. 
If they had indorsed and deliveredl their negotiable bills of lading, the 
lawful indorsee or subsequent holder of said bills would have become 
the owner of the goods covered by them, and the indorsement would 
have been a written request within section 239 ; so that the transaction 
wouldJ have been lawful, although there is no evidence that in this 
case such a course -was pursued. 

Quite as plainly was the Oliveto Company the consignee of the 
goods shipped by them. 

As therefore it appears by stipulation that every package contained 
in each one of the cars referred to was labeled with. the nam6 of the 
consignee (i. e., the Oliveto Company or the Ciocca Company, as 
the case required), as well as with the other information demanded 
by section 240, I think the goods in question are not subject to for- 
feiture. 

The inscription upon the several barrels and kege of the names of 
those persons who had ordered the wine from the shippers was mere 
surplusage, for there is nothing in the statute to prevent the addition 
of any legend to a barrel of wine as long as the description, the 
quantity, and the name of the consignee be stated »thereon. 

The informations are severally dismissed. 



GAT et al. v. HUDSON RIVER ELECTRIC POWER CO. et aL 
In re QUINN. 

(Circuit Court, N. D. New York. July 23, 1910.) 

1. Bills and Notes (^ 363*) — Teansfeb— Right of Tbansfebee— Oollatekai. 

Secubitt. 

A company sold goods under a contract, among other things retaining 
title until payment of the price. Purchase-money notes were given and 
subsequently were transferred to a purchaser for value, without transfer 
of the contract. It did not appear that the company abandoned the lien 
before transferring the notes. Beld, that the transfer of the notes car- 
ried with it the contract in so far as it reserved title to the goods, as col- ' 
lateral security for payment of the notes, though the transferee was at 
the time of the transfer ignorant of the existence of the contract 

[Ed. Note. — For other cases^ see Bills and Notes, Dec. Dig. § 363.*] 

2. Bills and Notes (S 363*) — ^Tbansfeb— Right of Tbansfbbee— Collatebal 

Secubitt. 

The transferee was not estopped from asserting his Hen because he filed 
a claim against the maker's receivers, stating that he had no security, 
when in fact he did have but was Ignorant thereof. 

[Ed. Note. — ^For other cases^ see Bills and Notes, Dec. Dig. § 363.*] 

Action by Eben H. Gay and another against the Hudson River Elec- 
.tric Power Company and others. Petition by John C. Quinn for a lien 
on certain property. Judgment for petitioner. 

See, also, 178 Fed. 499. 

This Is a petition by John O. Quinn to have George W. Dunn, MUton 
De Lano, and Charles W. Andrews, receivers appointed in the above-entitled 

•For otliw caaea see same topic A S nixmbbb in Dec. ft Am. Disa. 1907 to date, ft Rep'r Indexes 
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action and contlnned as such In certain mortgage foreclosure proceedings now 
pending, authorized by the court instructed to carry out the terms of a certain 
contract entered into between the Engineer . Company and the Hudson River 
Electric Power Company, by paying to said Quinn the sum of $2,500, with in- 
terest from May 28, 1908^ and also desires the court to hold that if not paid 
said Quinn is entitled to the property mentioned in such agreement. 

Walter A. Chambers, for petitioners. 

Abram J. Rose and Geo. B. Curtiss, for receivers. 

I RAY, District Judge. The material facts proved, and which I find 
from the evidence given before the special master, are as follows : 

(1) March 30, 1898, the Engineer Company made a written con- 
tract with the Hudson River Electric Power Company whereby it 
agreed to sell to the power company, and that company agreed to pur- 
chase and have installed, what is known as the ''balanced draft system," 
being certain appliances and personal property. The property was de- 
livered, received, accepted, and installed by the power company at its 
plant in Utica, N. Y., and pursuant to the agreement the power com- 
pany gave to the Engineer Company in payment therefor $1,000 and 
four notes of $1,000 each made by said company and indorsed as re- 
quired by the contract and dated May 28, 1908. The notes were to 
run for 2, 4, 6, and 8 months. Article 4, § 1, provided as follows : 

"The title to the apparatus herein sold shall not pass from the contractor 
(Engineer Oompany) until all payments hereunder (including deferred pay- 
ments if any) shall have been fully made in cash. The purchaser agrees to do 
all the acts necessary to maintain and perfect such retention of title in the 
company as well as protect the apparatus from all damages whatsoever.'* 

The clause of the contract relating to payment reads as follows : 

**The price of the 'balanced draft system' as furnished by the contractor and 
the license to operate the same under the patents controlled by the Engineer 
Oompany in connection with the boilers herein specified shall be the sum of 
five thousand dollars ($5,000) payable one thousand dollars ($1,000) May 15, 
1908, the balance by four notes for one thousand dollars ($1,000) each, for 2, 4, 
6 and 8 months, with interest, upon delivery of materials; said notes to be 
made by the Hudson River Electric Power CJompany and indorsed by Eugene 
L. Ashley and by E. H. Gay and (Company." 

It also contained the following: 

"The purchaser agrees in case additional boilers are installed in this plant 
to equip them with the balanced draft system to the extent of the excess 
capacity of the apparatus furnished under this contract, at five dollars ($5.00) 
per horse power, the contractor furnishing the damper controllers for the 
additional boilers. 

"The contractor agrees as follows, subject to the operation of tjie equipment 
as per the instruction of the contractor, to wit: That the material and work- 
manship of the apparatus furnished under this contract shall be perfect and 
the contractor will furnish at his own expense any parts which may prove 
defective within one year from date." 

This agreement was never filed or recorded as a mortgage or as a 
conditional sale. 

(2) August 6, 1908, one note was paid in full, and October 5, 1908, 
$500 was paid on another of said notes and a renewal note of $500 
given and accepted for the balance by said Quinn, who had then be- 
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come the owner of the notes but not of the contract by any written 
assignment. 

(3) October 31, 1908, in the equity suit above entitled, Geo. W. 
Dunn, Milton De Lano, and Chas. W. Andrews were appointed re- 
ceivers of all the property, etc., of said company, and seven other allied 
companies, and the Utica plant and this property came into their pos- 
session and has so remained ever since. The receivers were empow- 
ered and directed to carry on the business, and they have done so, and 
this property in question is necessary for the operation of the Utica 
electrical plant. 

(4) In September or October, 1908, and before the appointment of 
the said receivers, the notes were transferred to John C. Quinn. They 
had been indorsed by the Engineer Company, but before delivery that 
company canceled its indorsement. They were transferred and deliv- 
ered in exchange for some $30,000 of the stock of that company. The 
contract of sale was not assigned or transferred to Quinn or to any 
one for him at the time the notes were given in exchange for the 
stock, and there was no agreement or understanding that it should be. 

(5) In 1909 this court made an order directing the receivers to ad- 
vertise for claims against said Hudson River Electric Power Company 
and requiring all claims to be presented, and notice was given accord- 
ingly. 

(6) On or about the 10th day of July, 1909, said John C. Quinn, 
then the owner of said notes, which he had acquired as aforesaid in 
payment for said stock, duly presented his claim in writing and under 
oath to said receivers, the officers of this court, on said notes against 
said Hudson River Electric Power Company, setting same out as his 
claim against the said company, stating the amount due and the consid- 
eration thereof, and also stating in said claim verified July 10, 1909, as 
follows : 

"That the said notes were duly deUvered before maturity to the said John CL 
Quinn, who is now the owner and holder thereof; that no part of said In- 
debtedness of said twenty-five hundred ($2,500.00) dollars has been paid ; that 
there are no offsets or counterclaims to the same and no Judgment has been 
rendered thereon ; and the said John G. Quinn has not nor has any person by 
his order or to his knowledge or belief for his use had or received any 
manner of security for said debt whatever." 

The said receivers accepted the s^id claim so presented, and allowed 
same and acted thereon in making reports to tins court, obtaining br- 
ders of reference, etc. 

(7) Thereafter and in January, 1910, and after the power company 
had made payments to Quinn on said notes and he had taken a new 
note of $500 in renewal of the balance of the $1,000 note, one Lezinsky. 
who had acted for Quinn in getting the notes, obtained for the En- 
gineer Company an assignment as follows : 

"In consideration of the sum of one dollar the Engineer Company hereby 
sells, assigns, transfers and sets over unto John G. Quinn all Its right, 
title and interest in and to all property delivered by it to the Hudson River 
Electric Power Company in accordance with the terms of a contract between 
the Engineer Company and the said Hudson River Electric Power Company 
of which a copy is hereunto annexed and made a part hereof, together with 
any and all rights and privileges to ask, demand and receive payment for said 
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property, or to take, receive and reclaim said property and to take any and 
all proceedings to reclaim said property. 

"In witness whereof the Engineer Company has hereunto set its corporate 
seal and caused the same to be executed by its vice president this 11th day 
of January, 1910. The Engineer Company, 

"R. E. Fox, Jr., Vice Pres." 

That thereafter and in February, 1910, said Quinn filed and served 
his petitioi! in this proceeding. 

(8) The evidence shows that Quinn and the person acting for him 
in exchanging the stock for the notes did not see this contract or 
know its contents, and that at the time the exchange was made the 
Engineer Company did not make its existence or terms known or 
agree to transfer any such contract. Quinn concedes he knew nothing 
of it. 

(9) I think and hold that the Engineer Company did not agree or 
intend to assign or transfer the contract to Quinn, or to retain any lien 
or claim on the property. George Lezinsky, a California, lawyer, who 
did the business, and who was representing himself as the owner of 
the stock when he was not, says : 

"I then negotiated this matter with Mr. McLean on behalf of the Engineer 
Company which resulted in my turning over to him this stock of the company 
and received these three notes (the ones in question) as a consideration there- 
for." 

He also says : 

"The notes were considered as perfectly good, but at the time the notes were 
turned over to me, or about to be turned over to me, they bore the Indorsement 
of the Engineer Company, and Mr. McLean said he did not desire to bind 
the £2ngineer Company to pay the notes ; that I would have to take the notes 
at my own risk. I said I was quite satisfied to do that and was satisfied 
to have the indorsement of the Engineer Company which was on those notes 
canceled, hut that I desired it understood that, although the Engineer Com- 
pany was not responsible as an indorser on the notes or responsible to me for 
the notes, I did not want to take them at my own risk. Mr. McLean then 
told me that all rights and interest of any kind that the Engineer Company 
had against the Hudson River Electric Power Company would be transferred 
to me together with these notes, and that the^ Engineer Company would do 
all that they could in every way; that I might call upon them to assist in 
the collection of the notes, if anything of that kind was required, and Mr. 
McLean said that that was his understanding. That was the understand- 
ing between us, but that the Ehigineer Company itself should not be respons- 
ible for the payment of the notes. I took the notes with that understanding 
and turned over the stock to him, of the Engineer Company. That was in 
July, 1908. Afterwards I turned the notes over to Mr. Quinn and claimed 
no interest in them after I turned them over to Mr. Quinn. I never did as 
between Mr. Quinn and myself obtain any substantial interest in the notes." 

He also says he had no interest in the stock or notes. He also dis- 
agrees with Quinn as to what he told Quinn. 

The power company by the receivers insists: (1) That the transfer 
of the notes by the Engineer Company without an assignment of the 
contract or the rights of that company under the contract operated to 
relieve the property from the conditional sale; and (2) that by the 
presentation of the claim by Quinn and his oath that there was no se- 
curity he is now estopped from claiming security. I do not believe 
Lezinsky when he says McLean agreed to transfer to him the contract 
180 F.— 16 



Digitized by 



Google 



226 180 FEDERAL BEPORTEB. 

No excuse for not doing it when the notes were delivered, if it was 
a part of the agreement of transfer, is given. His story on this point 
is not consistent or probable. But subsequently the Engineer Com- 
pany did transfer the contract to Quinn. Can he enforce it as against 
this property? Is the title of the property in him? When the En- 
gineer Company sold the notes and Quinn bought them he did not 
purchase the property or the interest the Engineer Conjpany had 
therein. Having sold the notes without transferring the contract or its 
rights under it, did the Engineer Company have any claim on the 
property which it could subsequently transfer for $1 to Quinn? 

I do not think the time or date when the assignment of the contract 
was made is material, provided it was agreed that the contract should 
be assigned with the notes to Quinn or for his benefit. The claim on 
the property, the retention of title by the Engineer Company, was in 
the nature of collateral security for the payment of the debt. 

In Stillman v. Northrup et al., 109 N. Y. 473, 481, 482, 17 N. E. 
379, a bond and mortgage was executed and delivered. The mort- 
gage was, of course, security for the bond. The mortgagee assigned 
Sie bond and mortgage to one N., and' in the assignment guaranteed 
the payment of the mortgage to N., but did not guarantee the pa)mient 
of the bond. Thereafter N. assigned the bond and mortgage, but did 
not assign the guaranty. The Court of Appeals held that it was evi- 
dently the intent to guarantee the payment of the bond, or debt, as well 
as the mortgage, and that the guaranty so operated, and also that the 
assignment operated to assign the guaranty which was subsequently 
done, and also: 

"But It Is well settled that the assignment of a bond and mortgage car- 
ries with it the guaranty of payment or collection although not mentioned 
in the assignment. C?raig v. Parkis, 40 N. Y. 181 [100 Am. Dec. 469]. The 
transfer of the debt to the plaintiff carried with it, as incident thereto, all 
the securities for its payment" 

Treating the contract so far as it retained title to the property as a 
collateral security for the payment of the notes, the mere transfer of 
the notes carried the collateral. But this contract contained other 
provisions obligatory on both tlie Engineer Company and the power 
company at the time the notes were transferred to Quinn, as before 
recited. It is evident from the testimony that there was no agreement 
to transfer the contract as such and as a whole and impose its obliga- 
tions on Quinn, or any intent on his part to assume it or its obliga- 
tions. The subsequent absolute assignment of the contract was not 
therefore in execution of any agreement, express or implied, made as 
part of the agreement for transferring the notes and debt represented 
thereby. If the rule is applicable here that the transfer of notes car- 
ries the collateral, and it is held that the contract so far as it reserved 
title was collateral, and that it passed as an incident of the debt repre- 
sented by the notes to that extent, and so carried title to such prop- 
erty to Quinn, it must be so held because the law so operated, and 
not because of any express agreement to that effect. In Winstead v. 
Bingham (C. C.) 14 Fed. 1, 2, the court said, holding that the transfer 
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of a note, the payment of which was secured by a mortgage on real 
estate, carried the mortgage although there was no assignment thereof : 

"At common law and In equity It Is well eettled that the Incidents follow 
the principal, and that the transfer of a note secured by a mortgage carries 
with It the mortgage security; so that the transfer by delivery of a note 
payable to bearer will transfer the mortgage given to secure the note/' 

When the notes in question were transferred to Quinn, neither he 
nor Lezinsky knew of the existence of this contract reserving title. 
Quinn knew nothing of it, but Lezinsky knew generally that the En- 
gineer Company had printed contracts which it used in making such 
sales containing this clause and assumed there was such a contract in 
this case. No representation was made that such a contract existed. 
But if the contract was a collateral security for the notes, and such a 
security passes on the transfer of the notes, it would seem to be im- 
material that Quinn did not know the contract was in existence. 
There is respectable authority to the effect that the assignee of a diebt 

" — ^is entitled to the benefit of all collaterals received by the creditor, al- 
though he did not originally rely upon them, or know of their existence, ^ 
and is entitled In equity to the benefit thereof as against B. who surrendered * 
the same to A, without his knowledge or consent Vail v. Foster, 4 N. Y. 
312; Higgins v. Wright, 43 Barb. [N. Y.] 461; Merchants' & Mfrs.» Bank 
V. Oumings» 149 N. Y. 304 [44 N. m 1731 ; Cowen's Treatise, vol. 1 (5th Ed.) 
i 457." 

But it is claimed that the Engineer Company abandoned its security 
or claim on the property. I really find no evidence of such an aban- 
donment unless it results from the fact that it severed the notes from 
this contract and sold the notes independent thereof and by canceling 
its indorsement and holding the contract may be said to have aban- 
doned or released all claim to the property itself. When Quinn took 
the notes, there was no default, and no right existed to take the prop- 
erty; but I cannot see that this makes any difference here. If the 
retention of title in the nature of a lien on the property as security for 
the debt was in fact collateral security, I do not see, on principle, how 
it can be held in face of the authorities that the lien or security did not 
pass to Quinn. 

This position findis strong support in Esty v. Graham, 46 N. H. 169, 
170 ; Rigney v. Lovejoy, 13 N. H. 247 ; Ross-Meehan Co. v. Ice Co., 72 
Miss. 608, 18 South. 364; McPherson v. Lumber Co., 70 Miss. 649, 12 
South. 857; Cutting v. Whittemore, 72 N. H. 107, 110, 54 Atl. 1098; 
Willston on Sales, p. 522, ■§ 332 ; Little Rock v. Collins, 66 Ark. 240, 
50 S. W. 694; Townsend v. Southern Pac. Co., 127 Ga. 342, 56 S. E. 
436, 119 Am* St. Rep. 340. In Cutting v. Whittemore, supra, at page 
110 of 72 N. H., at page 1099 of 54 Atl., the court says: 

**It has been decided In this state that a vendor who sells a chattel re- 
serving the title until the purchase price Is paid retains the general prop- 
erty therein, not as the absolute owner, but as collateral security, not 
differing materially from security by way of mortgage or other lien, and 
that a transfer of the debt carries with It, as an Incident, his Interest In 
the chattel, In the same manner as the assignment of a mortgage debt would 
carry with it the mortgage." 

Cases are cited to sustain the contention, Willston on Sales states 
the same rule. 
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In some of the cases the note transferred in and of itself reserves 
title to the property in payment for which it was given. In stich a 
case there would be no question, it seems to me, that the transfer of 
the note would carry with it the contract reserving the title in the 
property, and hence carry the interest of the vendor of the chattel in 
the chattel to the purchaser of the note. My attention has not been 
called to but one case holding the contrary. Domestic Sewing Ma- 
chine Co. V. Arthurhultz, 63 Ind. 322. 

I think the view I have taken is also sustained by' the Court of Ap- 
peals in Merchants' & Manufacturers' National Bank; v. Cummings, 
149 N. Y. 360, 44 N. E. 173. The question is not free from doubt; 
but it seems to me but just that the purchaser of the notes in ques- 
tion for a valuable consideration should have the benefit of the security 
held) by the Engineer Company in view of the fact that that company 
subsequently actually assigned its interest in the property to Quinn. 
It is of course true that, if the Engineer Company actually abandoned 
its lien and claim upon the property when it assigned the notes to 
, Quinn without transferring its interest in the property, the lien was ex- 
tinguished and could not thereafter be revived by an assignment of 
the contract. But I fintl no evidence that the Engineer Company in- 
tended to abandon the lien and dSd abandon it before passing tiie notes 
to Quinn. If the contract retaining title was a collateral security for 
the notes and passed with the notes as an incident thereto, in so far 
as title to the property was retained as security, then, in the absence of 
some agreement or other affirmative action on the part of the En- 
gineer Company, it seems to me that Quinn took title as collateral se- 
curity, even though he was ignorant at the time of the agreement be- 
tween the Engineer Company and the power company. 

The general trend of the cases is to apply equitable rules in such a 
case and give the purchaser of the debt for a consideration all the col- 
lateral security which the original holder of the note held for its pay- 
ment. 

I am therefore compelled! to hold that Quinn has a Hen on this prop- 
erty for the amount of the notes. I do not think that Quinn is es- 
topped from asserting his lien at this stage for the reason he filed a 
claim stating he had no security, when he in fact did but was ignorant 
thereof. The situation of the parties has not been changed for the 
worse in reliance thereon. The receivers are instructed to pay the 
$2,500, and interest at the rate of $250 per month commencing August 
1, 1910. They will also pay the charges and expenses of the special 
master fixed and allowed at $164.83. 

So ordered. 
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In re BIBIX 

(District Court, D. Minnesota. Fourth Division. Tone 27, 1910.) 

L BriDENCB (S 441*) — Wbitten Contract— Pabol Evidence. 

Where an assignment of certain collaterals provided that any sur^ 
plus remaining after the assignee's debt was paid should be returned 
to the assignor, evidence of the assignee's agent that the assignment 
was taken In full settlement of the assignee's claim was Inadmissible 
as contradicting the assignment 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 2038; Dec. 
Dig. I 441.*] 

t» Bankbuptot (i 161*) — ^Pledged Segubities— Assignment of Equity— Ef- 

FXCT. 

A 'bankrupt having in June, 1906, assigned certain securities to a 
bank to secure payment of a debt owing to the bank, on the same date 
executed to the A. Company, another creditor, an assignment of all his 
equity In the securities. The equity assigned was to be determined 
only after the bank's debt and Interest had been fully satisfied, the 
A. Company agreeing to return any surplus remaining after satisfac- 
tion of its claim. Nearly two years after, while the securities remained 
in the possession of the bank, and when its claim had been paid, ex- 
cept the sum of $165.82, ' a bankruptcy petition was filed against the 
assignor and he was adjudged a bankrupt. Held, that such assignment 
of the bankrupt's equity in the pledged securities was valid both un- 
der the Bankruptcy Law (Act July 1, 1898, .c. 641, 30 Stat, 544 [U. a 
Comp. St. 1901, p. 34181) &i^d under the law of Minnesota (Bev. Laws 
1906, § 4302) without registration, and took effect from the date of 
delivery and notice to the bank. 

[Ed. Note.— For other cases, see Bankruptcy, C^nt. Dig. i 261; Dec. 
Dig. § 161.*] 

1^ Bankruptcy (J 161*) — Statutes— Constbuotion— Take Possession Of— 
"Delivebt and Taking Possession." 

Baukr. Act, July 1, 1898, c. 541, § 3b, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3422), provides that the four-month period shall not expire until four 
months after the date of the recording or registration of the trans- 
fer or assignment, if by law such recording or registration is required 
or permitted, or If it is not, from the date when the beneficiary takes 
notorious, exclusive or continuous possession of the property, unless 
the petitioning creditors have received actual notice of such transfer 
or assignment. Held that, where a bankrupt, two years prior to ad- 
judication, assigned his equity of redemption in certain pledged securi- 
ties, and notified the pledgee of such assignment, such notice was equi- 
valent to a delivery and a taking possession thereof by the assignee 
within the bankruptcy act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. i 261: Dec. 
Dig. S 161.*J 

4. Bankbuftct (J 161*) — ^Accounts— Assignment— Coixection—Pbefebences. 
When an assignment of accounts is made by a debtor more than four 
months prior to bankruptcy, the fact that the accounts are not col- 
lected by the creditor within four months does not make the transact 
tion a preference. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. i 161.*] 
^or other oasef'see tame topic 4k | mttiibsb In Dec. ft Am. Dlga. 1907 to date, ft Rep'r Indexes 
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In the matter of Francis J. Bird, bankrupt. On certificate to re- 
view the determination of a referee directing the delivery of certain 
pledged securities to the Foster-Armstrong Company. Affirmed. 

Dodge & Webber, for creditors. 

Welch, Hayne & Hubachek, for Armstrong Piano Co. 

WILLARD, District Judge. On April 8, 1908, a petition for invol- 
untary bankruptcy was filed against Bird, and he was adjudicated a 
bankrupt on the 5th day of May, 1908. On June 9, 1906, the North- 
western National Bank of Minneapolis had in its possession a large 
quantity of promissory notes and conditional sale contracts belonging 
to Bird, which notes and contracts had. been pledged to the bank by 
Bird, to secure the payment of a debt owing to the bank by him. On 
the same day — June 9, 1906 — almost two years before the petition in 
bankruptcy was filed. Bird and the Foster-Armstrong Company made 
the following contract in writing: 

"For the consideration of one dollar and other valuable consideration, I 
hereby assign all my right, title, and interest in the equity of collateral paper 
held by the Northwestern National Bank of Minneapolis, Minn., against my 
loan of present date amounting approximately to ifour thousand three hundred 
seventy-eight dollars ($4,378) and interest due and accruing thereon, to the 
Armstrong Piano Company of Rochester, N. Y., and hereby guarantee the pay- 
ment of same, together with interest, cost of collection and attorney fees^ at 
maturity or any time thereafter. I further agree that, should any of the in- 
struments be repossessed and be resold, should any deficiency arise by reason 
of such sale, to pay same, together with all costs of repossession and sale, and 
hereby waive notice of nonpayment, demand, notice of protest and suit against 
the signer, and agree that any extension which may be granted to the maker 
thereof shall not in any manner release the undersigned. ESquity referred to 
shall be determined only after said bank shall have their loan and all in- 
terest due thereon fully satisfied. I further agree and guarantee to the 
Armstrong Piano Company, that the said equity shall net not less than one 
thousand dollars and interest thereon, and it is further agreed and under* 
stood that, should said equity net in full claim of Armstrong Piano Ca 
amounting to $1,920 and interest due thereon, the surplus remaining there- 
after shall be returned to me. 

"Dated this ninth day of June nineteen hundred six, at Minneapolis, Minn. 

"Francis J. Bird. [Seal.] 

••Armstrong Piano Co., 

••J. H. Shale, Treas, 

"Witness: May A. Smith.'' 

To this contract was attached and made a part thereof a list of the 
notes and accounts therein referred to. Before signing the contract 
the agent of the Foster-Armstrong Company went with Bird to the 
Northwestern Bank, and there examined all of the notes and con- 
tracts, made a list thereof, and ascertained the amounts that had 
been paid thereon. After the contract was signed a copy of it was 
left with the Northwestern Bank, and the officer in charge of the mat- 
ter refused to accept the contract ; but that refusal of course could not 
in any way affect the rights of either Bird or of the creditor. Since 
June 9, 1906, the bank has collected from the notes and contracts 
sufficient money to pay its claim against Bird, except the sum of 
$165.82, and on October 3, 1908, upon a petition of the Foster-Arm- 
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Strong Company made in this bankruptcy proceeding, the bank dis- 
closed that it had in its possession the notes and contracts mentioned 
and described in a certain. Exhibit A, and that the balance of its said 
claim against said bankrupt was at that time the sum of $165.82. 
The barJc then and there agreed to turn over and did turn over to 
the trustee in bankruptcy the notes and contracts described in said ex- 
hibit, it being then and there also agreed by all of the parties that said 
trustee should take the whole sum of the proceeds thereof, and pay the^ 
bank $166.82, and hold the balance for such person or persons as 
might by the court be found to be entitled thereto. The Foster-Arm- 
strong Company has filed its petition in this proceeding, asking for an 
order directing that the said notes and contracts be turned over to the 
trustee, or such sums as have been collected thereon be turned over or 
paid to it. A hearing was had upon such petition, the referee made 
an order granting the prayer thereof, and that order the trustee is now 
seeking to have reviewed, his claim being that the transaction consti- 
tuted a preference voidable under section 60 of the bankrupt act (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]). 

The bankrupt testified on the hearing that he signed the contract 
and delivered it to the creditor, merely to be used by the creditor in 
certain negotiations with the Northwestern Bank, and that it was to 
be returned by him if those negotiations failed. This was denied by 
the agent of the creditor who conducted the transaction for it. It is 
apparent that the testimony of the bankrupt is entirely insufficient to 
defeat this contract which on its face was a present transfer of the 
bankrupt's 'interest in this property. On the part of the creditor 
testimony was given by said agent to the effect that the document was 
taken in full settlement of its claim against Bird. This testimony con- 
tradicts the plain terms of the contract, for it is therein said th^it any 
surplus remaining after the debt to this creditor was paid should be 
turned over to Bird. The testimony therefore was incompetent. The 
trustee claims that that part of the contract which says, "Equity re- 
ferred to above shall be determined only after said bank shall have 
their loan and all interest due thereon fully satisfied," indicated that 
this contract of assignment was not to take effect until after the bank 
had been paid in full. 

It is somewhat difficult to determine why that clause was inserted in 
the contract, but in no event can it have the effect of destroying the 
absolute assignment made in the first part of the contract, which by its 
terms took effect at once. It probably was inserted merely to indicate 
that the creditor should have no claim upon any of the notes or con- 
tracts until the bank had been paid in full. The document must there- 
fore be taken as it stands. In legal effect it was a transfer and as- 
signment on June 9, 1906, of all the interest which Bird had in the per- 
sonal property then in the possession of the Northwestern Bank as se- 
curity for a debt then due from Bird to the Armstrong Company. It 
was in fact a second pledge to one creditor of personal property al- 
ready pledged to another creditor. That such a contract as this is 
entirely valid at the common law does not admit of doubt. That it was 
a valid contract under the laws of Minnesota is equally clear. The 
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statutes of Minnesota (Rev. Laws 1905, § 4302), provide that the inter- 
est of the pledgor can be levied upon and sold under execution. If 
that is true, it is certainly true that a pledgor himself can convey his 
interest in the pledged property. The trustee claims, however, that 
whatever may have been the l^ality of this transaction at common 
law, and under the laws of Minnesota, it is provided in the bankrupt 
law, and particularly in the last part of section 60a, as amended by 
Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 
.1909, p. 1314), that: 

"Where the preference coDslsts of a transfer, such period of four months 
shall not expire until four months after the date of the recording or register- 
ing of the transfer, if by law such recording or registering is required." 

There is nothing in the law of Minnesota which requires the re- 
cording or registering of a transfer by a pledgor of his interest in the 
property pledged. But section 3b of the act provides that: 

"Such time shall not expire until four months after the date of the record- 
ing or registering of the transfer or assignment * * * If by law such 
recording or registering is required or permitted, or, if it is not, from the 
date when the beneficiary takes notorious, exclusive or continuous possession 
of the properly, unless the X)etitioning creditors have received actual notice of 
such trammer or assignment" 

The Circuit Court of Appeals for this circuit in the case of Long v. 
Farmers' State Bank, 147 Fed, 360, 77 C. C. A. 538, 9 L. R. A. (N. S.) 
585, has held that: 

"Said provisions of sections 3 and 00 are to be read together. When 
so read there can be no permissible question but that the date of the prefer- 
ence referred to in section 60 is the same as that referred to in section db, 
which, as applied to the facts of this case^ is the date when the transferee 
takes possession of the property.'^ 

The* trustee therefore claims, under this decision, that although the 
contract in question was made almost two years before the bankruptcy, 
yet the creditor did not take possession of the property assigned four 
months before the petition was filed against Bird, and, in fact^ never 
did take possession, is not now in possession, and that the contract 
tlierefore is void as a preference. 

The question to be determined is, What does the phrase "take 
possession of" mean when applied to a case of this kind ? In Whitaker 
V. Sumner, 20 Pick. (Mass.) 399, Chief Justice Shaw said, on page 
405: 

"It seems now well settled that, when personal property is under a pledge 
or lien, whether created by operation of law, or by the act of the owner, the 
general property remains in the owner, and that he may transfer it by a 
proper contract, and upon a good consideration, subject only to the lien. 
Tuxworth V. Moore, 9 Pick. [Mass.] 347 [20 Am. Dec. 479]; Fettyplace v. 
Dutch, 13 Pick. [Mass.] 388 [23 Am. Dec. 688]. And in such case, as the 
actual custody and possession of the goods for the time being is in the hands 
of the party having the Hen, it follows that a constructive or symbolical 
delivery is sufficient to pass the property. An order by the vendor upon the 
keeper, or if the contract of sale or conveyance be in writing, prefer and 
satisfactory notice of the conveyance by the vendee to the holder constitutes 
such constructive delivery. Where goods are lying in a warehouse, although 
subject to a lien for keeping, notice to the warehouse keeper, where all the 
other requisites of a sale are proved, is equivalent to a delivery. After such 
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notice the keeper ceases to be tbe agent of the yendor, and becomes the agent 
of the vendee, and^ thns the goods are placed under the effective coiitrol of tiie 
vendee, as they would be by an actual delivery. Here notice was given by the 
plaintlfir to Horr, who had the custody of the goods, with no claim of title 
but that of a pledge; the property passed to the plaintiff subject to that 
lien." 

In the case of In re Ozark Cooperage & Lumber Co. (decided by 
the Circuit Court of Appeals of this circuit on May 3, 1910) 180 Fed. 
105, the court, speaking of tfie Missouri statute relating to change of 
possession, said: 

**Some kinds of personal property may be readily delivered from hand to 
hand, and interested persons may rightfully expect that method to be ob- 
served. In other cases the character of the property and the circumstances 
of its situation preclude such a delivery; i|nd other indicia of a change of 
ownership, such as signs, brands, and marks are generally accepted as suf- 
ficient Bjach case however, as it arises, should be determined by its own 
peculiar facts and circumstances." 

In the case of Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577, the court said on page 521, of 196 U. S., on page 
308, of 25 Sup. Ct. (49 L. Ed. 577) : 

"There is no pretense of any actual fraud being committed or contem- 
plated by either party to the mortgage. Instead of taking possession at the 
time of the execution of the mortgage, the defendant had it recorded in the 
proper clerk's office, and the record stood as notice to all the world of the 
existence of the lien as it stood when the mortgage was executed, and that the 
defendant would have the right to take possession of property sulraequently 
acquired as provided for in the mortgage. The bankrupt was, therefore, not 
holding himself out as unconditional owner of the property, and there was no 
securing of credit by reason of his ai^arent unconditional ownership. The 
record gave notice that he was not such unconditional owner. There was no 
secret lien, and if defendant cannot secure the benefit of this mortgage, which 
he obtained in 1869, as a lien upon the after-acquired property, yet prior to 
the title of the trustee for the benefit of creditors, it must be because of some 
provision of the bankruptcy law, which we think the court ought not to con- 
strue or endeavor to enforce beyond its fair meaning.*' 

And again on page 524, of 196 U. S., on page 309, of 25 Sup. Ct. 
(49 L. Ed. 577): 

*'The principle that the taking possession may sometimes be held to relate 
back to fhe time when the right to do so was created, is recognized in the 
above case. So in this case, although there was no actual existing lien upon 
this after-acquired property until the taking of possession, yet there was a 
positive agreement as contained in the mortgage and existing of record, un* 
der which the inchoate lien might be asserted and enforced, and when en- 
forced by the taking of possession, that possession, under the facts of this case, 
related back to the time of the execution of the mortgage of April, 1891, as 
it was only by virtue of that mortgage that possession could be taken.'^ 

This xatse was followed in Humphrey v. Tatman, 198 U. S. 91, 25 
Sup. Ct. 567, 49 h. Ed. 956. The law in Minnesota is absolutely the 
same as the law in Massachusetts referred to in the case of Thompson 
V. Fairbanks. In Prouty v. Barlow, 74 Minn. 130, 76 N. W. 946, the 
Court said on page 133, of 74 Minn., on page 948, of 76 N. W. : 

'This being so, the case is a very simple one; for conceding, without so 
deciding, that the parties to the farm contract were co-tenants in the crop, 
still the plaintiff was given by the terms of the contract a lien on the ex- 
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ecutlon debtor's share of the grain, by way of a mortgage or pledge. The 
defendant's counsel say It was a mortgage, but it is immaterial which it was. 
The findings show that this lien was based upon a valuable consideration, 
and created under circumstances which rebut any inference of fraud in the 
premises. The case then falls within the rule that, if a mortgagee or pledgee 
takes possession of the mortgaged or pledged chattels before any other lien 
attaches thereto, his title is valid as against subsequent attachment or execu- 
tion creditors, there being no fraud in fact, although the mortgage was not 
filed or the chattels delivered when the contract of pledge was made. Jones, 
Chat. Mort, f§ 1T8, 245; Jones. Pledges, § 38; Baker v. Pottle, 48 Minn. 479, 
51 N. W. 383; Clark v. Richards Lumber Co., 68 Minn. 282, 288, 71 N. W. 
389." 

From 1906 until the bankruptcy this personal property was never 
in the possession of the bankrupt. No creditor ever became such rely- 
ing upon the possession by Bird of these notes. If any one had in- 
quired of Bird with regard to the notes and contracts he would have 
learned that they were in the possession of the Northwestern Bank.. 
If inquiry had been made of the Northwestern Bank the creditor 
would have learned from it that it held them to secure a debt due to 
itself, and that it had been notified of an assignment of the bank- 
rupt's interest in them to another creditor, the Foster-Armstrong 
Company. 

That this contract of June 9, 1906, was made in good faith there 
can be no doubt. The contention of the trustee that notice should then 
have been given by Bird to all of his creditors of this transfer would 
effectually prevent a solvent merchant who happened to be in debt, 
from making use of his assets for the purpose of carrying on his busi- 
ness. It might well happen that such a person had a part of his prop- 
erty pledged for an amount small in comparison with the value of the 
property. To require him, in order to sell his interest in that property 
or to pledge it a second time, to give notice to all of his creditors, 
would be something that is unknown in the business world, and would 
practically prevent his making use of his equity therein. The im- 
portant thing is, not that the property be in the possession of the cred- 
itor, but that it be out of the possession of the debtor. 

Several cases have been cited by the trustee to support his position, 
but in all of them the property in question was within four months of 
the bankruptcy in the possession of the bankrupt himself. The case of 
Long V. Farmer's State Bank, already cited, was a case where the 
policy of insurance was in the possession of the bankrupt within that 
period. In the case of In re Klingaman (D. C.) 101 Fed. 691, the 
binding twine and the proceeds of the sale thereof were in the posses- 
sion of the bankrupt within four months of his bankruptcy. In John- 
ston V. Huff, etc., Com.pany, 133 Fed. 704, 66 C. C. A. 534, the debtor 
collected from the railroad company until within a day of his bank- 
ruptcy claims against the railroad company which he had assigned to a 
creditor nearly a year before. Notice of that assignment was not 
given to the railroad company until one day before the petition was 
filed. In English v. Ross, 140 Fed. 630, the mortgages were not filed 
until within four months of the bankruptcy, and during all that time 
the real estate remained in the possession of the bankrupt. In Mc- 
Elvain v. Hardesty, 169 Fed. 31, 94 C. C. A. 399, decided by the Cir- 
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cuit Court of this circuit, the document in question was by law re- 
quired to be recorded, and was kept from the record until the four 
months began to run, and during that time the property remained in 
the possession of the bankrupt. 

When an assignment of accounts is made more than four months 
prior to the bankruptcy, the fact that the accounts are not collected by 
the creditor until within four months does not make the transaction 
a preference. Lowell v. International Trust Company, 158 Fed. 781, 
86 C. C. A, 137.' 

The order of the referee is in all things affirmed. 



In re YOKE VITRIFIED BRICK CO. 

(restrict Court, D. Kansas, Third Division. June 18, X910.) 

No. 494. 

1. Bankbuftot (§ 845*) — pBiOBmss iw Distbibutton of Estate— Oonstbug- 

TiON OP Act. 

Bankr. Act July 1, 1898, ( G4b, els. 4, 5, c. 541, 30 Stat 563 (U. S. 
Comp. St 1901, pp. 3447, 3418), whicii respectively give priority to wages 
due workmen, etc., and debts owing to any person who by the laws of 
the states or the United States is entitled to priority, relate exclusively 
and alone to priority among those whose cljiims would, in the absence of 
GTuch clauses, stand on terms of equality before the law as general un- 
secured claims, and have no reference whatever to the subject of liens. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 345.*] 

2. Bankbuptct (§ 348*) — ^Pbiobities in Distbibution of Estate— Dispulcb- 

MENT OF Liens. 

Claims of laborers for wages against the estate of a bankrupt al- 
though given priority "over every other debt or claim'* in cases of receiv- 
ership or general assignment by the law of the state, and Bankr. Act 
July 1, 1898. § 64b, els. 4, 5, and section 64, c. 541, 30 Stat 563 (XJ. S. 
Comp. St 1901, pp. 3447, 3448), are not entitled to priority of payment 
from the proceeds of property subject to valid fixed liens over the hold- 
ers of such liens in view of section 67d, which provides that valid liens 
"shall not be afiTected by this act** 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 34§.«] 

In the matter of Yoke Vitrified Brick Company, bankrupt. On 
review of order of referee. Affirmed. 

Charles D. Welch, for petitioner on review. 

W. S. McClintock, A. L. Quant, and W. E! Rice, for respondent. 

POLLOCK, District Judge. The question certified for review in 
this matter is the extremely difficult and doubtful one of the rights of 
laborers, clerks, and other employes to priority of payment out of the 
proceeds derived from a sale of the assets of the estate of the bank- 
rupt now in the hands of the trustee for distribution over the rights 
of those having fixed liens on the property at the date of the institu- 
tion of the proceedings and the subsequent adjudication. The ques- 
tion arises in this manner: 

*ror other cases see same topic it | numbbb In Dee. A Am. Digs. 1907 to date, it Rep'r Indexes 
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This proceeding was instituted August 7, 1909. Tlie order of ad- 
judication was entered August 38, 1909. At this time there were 
fixed liens on the property procured at the dates, in the amounts, and 
ordered paid by the referee in the order stated, as follows, to wit: 



Name. 


Date. 


Filing. 


Character. 


Amount 


1. Am. Clay Mach. Co. 




12/18/06 
5/ 1/07 


Vendor's 
Lien 


« 3,577 92 


2. Alanson Bennett 


8/ 1/07 


8/ 5/07 


Trust Mtg. 


28.245 00 


3. Chas. Binder, Adm*r 


8/28/09 


3/18/09 


M 


8,478 31 


4. Chas. Binder " 


i» 


t> 


M 


726 82 


5. Chas. Binder " 


M 


H 


M 


215 60 


6. J. W. Metz Lumber Co, 


ft 


7/17/09 


tt 


2,505 52 


7. Chas. Binder, Adm'r 


»t 


3/18/09 


ft 


95 11 


& Chas. Binder " 


8/28/09 


If 


Mech. Lien 


3,124 52 


9. Chas. Binder •* 


f» 


»» 


ft 


43 54 


10. Chas Binder " 


M 


M 


tt 


139 78 


11. Chas. Binder " 




M 


ft 


258 02 


12. RuthrauflP Bros. 


tt 


8/28/09 


tt 


209 47 


13. Chas. Binder, Adm'r 


8/28/09 


9/ 7/09 


tt 


472 44 


14. Chas. Binder " 


*9 


7/ 7/09 


ft 


1,328 54 


15. N. W. Murphy •» 


n 


8/26/09 


t* 


78 11 


16. Coffey vllle F. & M. Co. 


tt 


9/ 1/09 


•t 


122 09 


17. Mehl Bros. 


99 


8/16/09 • 


n 


150 47 


18. T. H. Rogers Lumber Co. 


n 


7/21/09 


tt 


101 66 


19, Medart Patent Pulley Co. 


n 


10/ 7/09 


tt 


361 06 



To this order of the referee marshaling the fixed Hens on the prop- 
erty and directing payment to be made by the trustee there is no ob- 
jection made by any lienor. However, at the date of the institution 
of this proceeding, the bankrupt company was indebted to laborers, 
clerks, and servants for wages earned by them within three months 
next preceding the date of the institution of the proceeding, and to no 
one more than $300, in the aggregate the sum of $6,680.78, all of 
which said wage claims had been before the institution of the pro- 
ceeding assigned to one Robert Binder, now deceased, and here rep- 
resented by his administrator, Chas. Binder, and said Robert Binder 
before the institution of this proceeding had assigned to the Condon 
National Bank, as collateral security to his note for $5,000, $3,232.69 
of said labor claims. All the property of the bankrupt has been sold 
.under order of court, freed from liens, and the bank and Chas. Binder, 
as administrator, have filed their intervening petition before the ref- 
eree praying an order directing the trustee m making distribution of 
the proceeds of the estate to pay the amount of their said claims for 
wages in preference to the claims of Bennett under his first mortgage, 
and in preference to the holders of the mechanics' liens on the prop- 
erty. This claim of petitioners was by the referee denied, and the 
correctness of this ruling has been certified' here for review. 

The right of the assignees of the claims of the wage-earners to 
priority of payment is based upon section 64b of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
which provides as follows: 

"The debts to have priority, except as herein provided, and to be paid in 
full out of bankrupt estates, and the order of payment shall be (1) the actual 
and necessary cost of preserving the estate. subsequent to filing the petition; 
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(2) the flllng fees pfcld by creditors In involuntary cases ; (3) the cost of ad- 
ministration, including the fees and mileage payable to witnesses as now or 
hereafter provided by the laws of the United States, and one reasonable at- 
tornor's fee, for the professional services actually rendered, irrespective of 
the number of attorneys employed, to the petitioning creditors In involuntary 
cases, to the bankrupt in involuntary cases while performing the duties here- 
in prescribed, and to the bankrupt in voluntary cases, as the court may allow ; 
(4) wages due to "workmen, clerks, or servants which have been earned within 
three months before the date of the commencement of proceedings, not to 
exceed |300 to each claimant ; and (5) debts owing to any person who by the 
laws ot the states or the United States is entitled to priority." 

And on section 1, c, 229, Laws Kan. 1901, which provides: 

'That whenever a receiver shaU be appointed of the estate of any corpora- 
tion, copartnership or individual, under the laws of this state, or whenever 
any corporation, copartnership or individual shall make a general assign- 
ment for the benefit of the creditors of such corporation, copartnership or in- 
dividual, the wages due to all laborers or employes other than officers of such 
corporation, accruing within six months immediately preceding such appoint- 
ment of a receiver or such assignment, shall be preferred to every other debt 
or claim against such corporation, copartnership or Individual, and shall be 
paid by the receiver or assignee of such corporation, copartnership or in- 
dividual, from the money thereof which shall first come luto the hands of 
such receiver or assignee.** 

The rights of the lienors are based on the provisions of section 67d 
of the bankruptcy act, which provides : 

''(d) Liens given or accepted in good faith and not in contemplation of or 
In fraud upon this act, and for a present consideration, which have been re- 
corded according to law, if record thereof was necessary In order to Impart 
notice^ shall not be affected by this act" 

The question is : Does the phrase "debts which are ehtitred to prior- 
ity of payment," as employed in section 64b, refer to simple contract 
debts unsecured, or does it apply to and include all debts, those se- 
cured by fixed liens as well as those unsecured by lien? 

In so far as the statute law of this state quoted is concerned, it 
has not received consideration by the Supreme Court of this state; 
hence whether that act shall be construed to give the wage-earner 
priority of payment over fixed liens on the property in the hands of 
the receiver or assignee remains to be determined. However, as it 
obviously must be classed among the insolvency laws of the state, its 
operation remains suspended as to any matter over which a court of 
bankruptcy has jurisdiction except in so far as the bankruptcy act 
preserves and enforces such act. It is therefore clear,, in so far as 
the right of unsecured contract creditors is concerned, clause 4 of sec- 
tion 64b of the bankruptcy act gives a preferential right of payment 
to those having claims for wages due to workmen, clerks, traveling 
, salesmen, and servants, and that this preferential right of payment 
must by the very terms of the act be made before any payments can 
be made on claims falling in the subsequent classification, and that 
this preferential right of payment attaches to the claim itself and is 
not personal to the holder. Shropshire, Woodliff & Co. v. Bush, 204 
U. S. 186, 27 Sup. Ct. 178, 61 L. Ed. 436. 

The right of wage-earners and employes except officers of a corpora- 
tion to priority of payment created by the statute of the state above 
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quoted is preserved and enforced by clause 5 of section 64b of the 
bankruptcy act. Hence it is clear after payment of the priorities pro- 
vided for in clause 4 of section 64b of the act, in so far as simple 
contract creditors are concerned, those priorities provided for in 
clause 5 must be paid before distribution of any portion of the estate 
to general unsecured creditors may be made. 

The question presented for decision is this : • Are petitioners entitled 
to be paid out of the money now in the hands of the trustee in bank- 
ruptcy awaiting distribution which arose from a sale of the property 
under the order of court, freed from liens thereon, in preference to 
the demands of those having fixed and valid liens on the property at 
the date of the adjudication? 

In so far as the statute of the state above quoted is concerned, it 
may be said : Conceding for the purpose of argument, as contended 
by petitioners, the broad and comprehensive language of the statute 
should be held to grant to the laborers and employes therein enu- 
merated a prior right of payment to those having fixed liens on the 
property of an insolvent in the hands of a receiver or assignee for the 
benefit of creditors, if that question were presented in other than a 
bankruptcy proceeding, and further conceding this proceeding in bank- 
ruptcy is the legal equivalent for the receivership or assignment for 
the benefit of creditors employed in the statutes, as I think must be 
done (see In re Laird, 109 Fed. 550, 48 C. C. A. 538), yet the question 
remains : Does it follow therefrom petitioners are entitled to be paid 
out of the fund now in the hands of the trustee in this case, in prefer- 
ence to the rights of the mortgagee and mechanic's lien claimants here 
opposing such payment ? 

I think not, and for the following reasons : The liens here asserted 
are admittedly valid and within the protection afforded by section 67d 
of the bankruptcy act. Therefore the mandate of the act is: Such 
liens shall not be affected by the provisions of the act; that is to say, 
neither the priority nor the validity nor any other subsisting right in 
the property acquired and held by virtue of such liens shall be affected 
by any provision of the act. The statute of the state on which peti- 
tioners rely, above quoted,, is an insolvency law of this state. While 
its repeal was not affected by the passage of the bankruptcy act, yet 
its operation was suspended during the period the bankruptcy act 
shall remain in force. Butler v. Goreley, 146 U. S. 303, 13 Sup. Ct. 
84, 36 L. Ed. 981. And were it not for the fact that clause 6 of section 
64b of the bankruptcy act preserves such statute in effect as a law of 
the state touching the subject of priorities, it would remain entirely 
inoperative and of no force in the settlement of estates of bankrupts 
under the provisions of the bankruptcy act. 

It therefore follows, I think, as the night follows the day, it must' 
be given effect under the provisions of clause 5 of section 64b of the 
bankruptcy act, as a law of the state in determining who, as claim- 
ants of an estate in bankruptcy, are entitled to the right of priority 
of payment ; but its operation must be so circumscribed as to not affect 
the rights of such lienholders as are comprehended within and pro- 
tected by the provisions of section 67d of the act 
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When viewed in this hght, it readily appears if the only prior right 
of payment provided for in section 64b of the bankruptcy act had 
been debts owing to any person who by the laws of the state are en- 
titled to priority of payment, and the state statute should receive the 
construction above conceded, such provision in the act would not have 
affected the rights of a lienholder who received his lien after the state 
statute had become a law of the state. But such are not the terms 
of the bankruptcy act. Instead of claimants here demanding priority 
of payment of their claims under the state law in question, receiving 
their demands, as commanded by the terms of the statute, "from the 
money thereof which shall first come into the hands of such receiver 
or assignee" (in this case, trustee), the provisions of the bankruptcy 
act are such that four classes of claimants must be first paid in full 
before one claiming priority of payment of his demand under the 
state law may be paid anything, and of the four classes of demands 
entitled to be so paid in preference to one claiming priority of payment 
under the state law are such demands as filing fees, and certain costs 
of administration not going to the preservation of the estate, and 
which do not protect or further the interest of the lienholder, and 
which for this reason, as against his rights, cannot be ordered paid out 
of the estate on which his Hen holds against his consent. It there- 
fore follows, of necessity, if such demands must be paid before one 
demanding priority of payment under the laws of the state can be 
paid, and as such prior demands, which by the very terms of the act 
itself must be first paid, cannot be enforced against the rights of a 
valid lienholder, to enforce the rights of petitioners in accordance 
with the statute of the state, as it is contended by them should be 
done, would operate to affect the fixed liens thereon, and thus contra- 
vene the pxpress provision of section 67d of the bankruptcy act. 

In my judgment clauses 4 and 6 of section 64b of the bankruptcy 
act relate exclusively and alone to the subject of the right to priority 
of payment arising among those whose claims would, in the absence 
of such clauses, stand on terms of equality before the law as general 
unsecured claims, and that said clauses have no reference whatever 
to the subject of liens. It was in contemplation of the lawmaking 
power that estates passing, as of the date of the adjudication, to the 
trustees in bankruptcy, would be covered and affected by fixed and 
valid liens resting thereon. Hence, for the protection of those hold- 
ing such valid liens, and lest the rights of such Henholders should 
become confounded with the rights of those holding general unse- 
cured demands against the estate which had been accorded priority 
in payment by the provisions of section 64b of the act, it was provided 
in section 67d of the act, in effect, that nothing appearing elsewhere 
in the act itself, no matter how general and comprehensive the lan- 
guage employed might be, should affect the vaUdity, extent, or opera- 
tion of such liens. However, anything inhering in the general prin- 
ciples of equity or the law, such, for example, as the duty of the prop- 
erty to contribute its just proportion of the expense of government, 
or to pay its pro rata share of the expenses incurred in the preserva- 
tion of the estate, and such like matters, remain still enforceable 
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against the estate, although covered by fixed Hens and against ttie 
consent of the holder of such liens, for such expenses are incurred 
for the protection of the lienholder and are enforceable for that reason 
and not because embodied in the act. This is the conclusion reached in 
Re Cramond (D. C.) 145 Fed. 966, and, notwithstanding decisions ap- 
parently to the contrary, I am convinced is the true construction of 
the act. 
The decision of the referee is therefore approved and confirmed. 



Ex parte HOETSTOT, 
(arcolt Court, S. D. New York. May 12, 1910.) 

L CoNSPiBAOT (I 23*) — ^Place of Crimb— Presence of Defbndaict. 

One may be guilty of conspiracy to bribe municipal officers of a city, 
without ever having been personally present within the state where such 
city is located. 

[Ed. Note. — For other cases^ see G<Hispiracy, Cent Dig. | S2; Dea Dig. 
i 23.«] 

2. SZTBADITION (t 21*) — INDICTMENT. 

A man may be indicted in a case in which he cannot be extradited. 
[Ed. Note. — For other cases, see Ea^tradltion, Dec. Dig. t 21.*] 

S. EXTBADinON (§ 80*) — E^TGITIVB FROM JUSTICE. 

Petitioner, a resident of New York, indicted in Pennsylvania for con- 
spiracy to bribe members of the Pittsburg city council, could not be extra- 
dited, in the absence of some proof that he had been physically present 
in Pennsylvania when the offense was committed, as otherwise he could 
not be a fugitive from justice of that state. 

[Ed. Note. — For other cases, see Extradition, Cent Dig. | 32 ; Dec. Dig. 
S SO.*] 

4. Extradition (§ SO*) — Fugitive from Justice— Leaving State— Purposes. 

Where accused has committed a crime in one state, and afterwards 
leaves it, the right of extradition exists, without reference to his purpose 
in going. 

[Ed. Note. — ^For other cases, see Extradition, Cent Dig. 8 82 ; Dea Dig. 
ISO.* 

Fugitives from justice under extradition laws, see note to In re StrausSi 
63 C. a A. 104.] 

Si Extradition (§ 39*) — Presence in State— Evidence. 

Where there was specific evidence that petitioner, a resident of New 
York, participated there in a conspiracy to bribe members of the city 
council of Pittsburg to select certain banks in Pittsburg, of one of which 
petitioner was president, as dty depositories, and there was substantial 
evidence from which a jury would be justified in drawing an inference 
that petitioner was in Pittsburg on a day when some act or acts in fur- 
therance of the conspiracy were performed, there was sufficient proof 
that he was a fugitive from justice to justify liis extradition to Pennsyl- 
vania. 
[E)d. Note. — For other cases, see Extaradition, Cent Dig. 8 45 ; Dec. Dig. 
139.*] 

Application of Frank N. Hoffstot for a writ of habeas corpus to 
obtain his release from a Governor's extradition warrant. I>enied. 

•For other CAiea sm aame topic A I znncBBB In Dec. ft Am. Digs. 1907 to date» ft Rep'r Indexes 
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Joline, Larkin & Rathbone (Adrian H. Joline, John D. Lindsay, 
Adrian H. Larkin, and Harold Russell Griffith, of counsel), for peti- 
tioner. 

William A. Blakely and Warren I. Se3rraour (George Gordon Bat- 
tle, of counsel), for the State of Pennsylvania. 

Charles S. Whitman (Charles A. Perkins, Robert S. Johnstone, and 
Stanley L. Richter^ of counsel), for the State of New York. 

HOLT, District Judge. This is a writ of habeas corpus to test 
the legality of the detention of the petitioner, Frank N. Hoffstot, 
who is held under a warrant issued by the Governor of the state of 
New York directing the surrender of Hoffstot to the authorities of 
Pennsylvania as a fugitive from justice. On April 6, 1910, an indict- 
ment was found against Hoffstot by the grand jury of the county of 
Allegheny, Pa. This indictment contains five counts, charging, in 
substance, in different forms, that Hoffstot conspired with James W. 
Friend and Charles Stewart to bribe members of the council of the 
city of Pittsburg to pass an ordinance designating certain banks of 
the city of Pittsburg as depositories for the public funds of that city. 
•Hoffstot is a citizen of the state of New York, residing and doing 
business in the city of New York. He is also president of the German 
National Bank of Pittsburg, and has other business interests there. 
He is in the habit of going to Pittsburg on business once a month 
and staying there for a day or two. ^ch count in the indictment 
alleges that the crime was commited on the 3d day of June, 1908. 
It was proved at the hearing before the Governor of New York, and 
is admitted, that Hoffstot was in New York, and not within the state 
of Pennsylvania, on the 3d day of June 1908 ; that he was in Pitts- 
burg in the latter part of April, on the 28th of May, and on the 29th 
of June, 1908; and that he was absent from Pennsylvania the rest 
of those months. 

The counsel for the petitioner claims that the Governor of New 
York had no jurisdiction to issue a warrant of surrender, because 
it was admitted that Hoffstot was not within the state of Pennsylvania 
on June 3d, the date stated in the indictment as the time at which the 
crime was committed, and it did not appear that he was within that 
state at any other time when the crime was committed. It is conceded 
that the date of a crime stated in an indictment is not necessarily es- 
sential, and that if a defendant is not prejudiced in his defense by an 
error in the date he may be convicted upon proof of the commission 
of the crime charged upon a different date from that stated in the 
indictments- But it is claimed that the^Governor was without juris- 
diction to issue the warrant unless it was shown either that there was 
proof before the grand jury or that proof has been furnished to the 
Governor of New York that Hoffstot was in Pennsylvania at the time 
of the commission of the crime, and it is denied that there is any 
such proof in this case. 

The crime of conspiracy, with which the defendant is charged in 
the indictment, is one of which he may be guilty without ever having 
engaged in the conspiracy or done anything in pursuance of it while 
180 F.— 16 



Digitized by 



Google 



242 180 FEDERAL REPORTER. 

physically in the state of Pennsylvania. The charge is, in substance, 
that he took part in a conspiracy to bribe members of the Pittsburg 
council to designate certain banks, and among others the one of which 
he was president, to be depositories of the city money. He may have 
engaged in such a conspiracy by letters, or telephone conversations, or 
through agents by whom he, while in New York, communicated with 
others. He may therefore have been subject to indictment in Penn- 
sylvania without ever having been physically present in that state. 
There are various cases in which a person may do something in one 
state which will result in a crime committed in another state, as when 
a shot is fired in one state which kills a man in another, or property 
is obtained from one state by false pretenses uttered in another, or a 
libel is written in one state and published in another. In such cases 
usually the criminal may be indicted and tried either in the state in 
which he did the act which caused the crime or in which it was ulti- 
mately completed. 

But a man may be indicted in a case in which he cannot be extra- 
dited. Under the constitutional provision, and the statute passed in 
conformity with it, providing for the extradition of fugitives from 
justice from one state to another, it is necessary that the defendant 
should have been physically present in the state in which it is alleged 
that the crime was committed, at the time when it was committed, in 
order to make him, on his subsequent departure from the state, a fugi- 
tive from justice. Hyatt v. Corkran, 188 U. S'. 691, 23 Sup. Ct. 456, 
47 L. Ed. 657. 

The question in this case, therefore, is whether there was any proof 
before the Governor that HofFstot was in the state of Pennsylvania 
when the crime, or any material part of the crime, with which he is 
charged was committed. On that question the evidence is very mea- 
ger and unsatisfactory, and I have felt great difficulty in reaching 
a conclusion. The grand jury handed down a presentment, upon 
which the indictment was authorized by the court, stating the facts 
concerning the alleged bribery which had been ascertained by its in- 
vestigation. In this presentment it is nowhere asserted that Hoffstot 
did any act in Pennsylvania in connection with said conspiracy, and 
various acts of Hoffstot are so stated in it as to show, or tend to show, 
that they were done in New York. For instance, it asserts that the 
original arrangement for the payment of the bribe was made between 
Stewart, a member of the Pittsburg council, and Friend, "represent- 
ing Frank N. HofFstot"; that Stewart and Friend first asked Blake- 
ley to act as stakeholder, who refused ; that subsequently an arrange- 
ment was made "whereby said Frank N. HofFstot would pay, or cause 
to be paid, to said Charles Stewart the amount of money agreed upon 
in the city of New York, in order, if possible, to avoid all criminal 
liability in the county of Allegheny"; that "pursuant to said agree- 
ment" HofFstot "did pay, or cause to be paid," to Stewart $52,500; 
that between June 22, 1908, and July 9, 1908, HoflFstot "did call up 
by telephone" James M. Young, cashier of the Second National Bank 
of Pittsburg, and request him to forward to a person "at a certain 
address in New York" said sum of money as a bribe. 
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Evidence, however, was taken before the Governor of New York 
upon the question whether Hoffstot did anything in furtherance of 
the conspiracy in Pennsylvania. Mr. Seymour, the assistant district 
attorney of Allegheny county, was examined, and he testified that 
there was evidence before the grand jury, upon which this indictment 
of conspiracy was found, as to transactions tending to prove the con- 
spiracy which extended over a period from about the 1st of May to 
about the 1st of July, 1908. The Governor declined to go into the 
details of these* transactions. Upon cross-examination Mr. Seymour 
was asked whether there was any evidence before the grand jury 
tending to show any act on the part of Mr. Hoffstot committed in 
the state of Pennsylvania when he was physically present there at any 
time during* the period mentioned to which he at first replied that he 
did not think there was. He subsequently, however, testified upon 
further examination that there was circumstantial evidence as to acts 
by Mr. Hoffstot in the state of Pennsylvania while he was within that 
state during that period ; that there was no direct, positive testimony 
by any one who saw him there, but there was circumstantial testimony 
that he was there. 

This evidence is undoubtedly vague ; but I think that the substantial 
effect of it is that; while there was no specific evidence by an eye- 
witness that HoflFstot was in Pennsylvania on any particular day on 
which any act in furtherance of this conspiracy was done, there was 
circumstantial evidence from which a jury would be justified in draw- 
ing the inference that he was there on such a day. Now, if it shall 
be proved that a conspiracy was entered into by Mr. Hoffstot, and 
circtmistantiai evidence shall be offered sufficient to authorize a jury 
to draw the inference that he was present in Pennsylvania when any 
act material in carrying out the objects of the conspiracy was done, 
I think that he would be properly held to have been within the state 
of Pennsylvania at the time that the crime charged in the indictment 
was committed, and thigit his subsequent return from that state to New 
York would render him a fugitive from justice within the meaning 
of the United States Constitution and statute upon that subject. 

It is well settled that the purpose with which a man who has com- 
mitted a crime in a state leaves it is immaterial. It is not necessary 
to prove that he fled from fear of arrest. If he has committed a crime 
in a state, and afterwards leaves it, the right of extradition exists. 
Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. Ed. 644. The 
provision for the extradition of criminals is essential to the efficient 
administration of criminal justice. When an indictment and the requi- 
sition papers issued by the Governor of the demanding state are reg- 
ular and sufficient upon their face, and when there is some evidence 
which, although not of a very satisfactory kind, is sufficient to sat- 
isfy the Governor of the surrendering state, and he has issued his 
warrant for extradition, it is well settled that the judiciary should 
not interfere on habeas corpus and discharge the prisoner upon tech- 
nical grounds, unless it is clear that the Governor's action in issuing 
the warrant plainly contravenes the law. Compton v. Alabama> 214 
U. S. 1, 29 Sup. Ct. 605, 63 L. Ed. 885; In re Strauss, 126 Fed. 
327, 63 C. C. A. 99. 
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The petitioner's counsel have submitted to me a very recent opin- 
ion of Gov. Fort of New Jersey upon an application for a requisition 
upon the Governor of Illinois for the extradition of J. Ogden Armour. 
Armour was indicted in New Jersey, with others, for a conspiracy 
to produce an artificid scarcity in the supply of meats and to in- 
crease the price thereof. The proof upon which it was claimed that 
he was a fugitive from the justice of New Jersey is contained in an 
affidavit of the chief steward of the steamship Kaiser Wilhelm II, 
that on April 28, 1908, Armour left the city of Hoboken upon said 
ship on a voyage to Bremen, and that on June 15, 1909, he arrived 
in Hoboken, on his return from Bremen, on the same vessel. Gov. 
Fort held that there was nothing in these facts to indicate that Ar- 
mour was a fugitive from justice from New Jersey. Obviously all 
that occurred was that Armour, in going from Chicago, where he 
' resided, to Europe, took passage on the steamer at Hoboken, and on 
returning from Europe to Chicago landed at Hoboken. In tihis case, 
if the only evidence of HoflFstot's presence in Pennsylvania during the 
time in which it is alleged that he engaged in the conspiracy had been 
that he passed through the state as an incident of a journey, as, for 
instance, that he went from Chicago to New York over the Penn- 
sylvania Railroad, I should have no doubt that the proof of his com- 
mission of the crime, or any material part of it, in the state of Penn- 
sylvania, was insufficient. 

But the facts in this case are much stronger. It is alleged in the 
second count of the indictment that Hoff stot, with the other conspira- 
tors, received* from each of three banks, one of which was the Ger- 
man National Bank of Allegheny, of which he was president, $17,- 
600, making $52,600 in the aggregate, and it is alleged in the present- 
ment that HoflFstot paid to Stewart $52,600 pursuant to the agreement 
to make such payment for the purpose of securing the selection of 
the said three banks as city depositories of the city of Pittsburg. It 
may well have happened that HofFstot, at some of his visits to the 
city of Pittsburg, engaged in the conspiracy to pay this money, or did 
some act in connection with its collection and payment. The case 
as presented in the indictment, the presentment, and tlie evidence 
stands on an entirely different footing from that of a man whose 
extradition is sought as a fugitive from justice on the bare fact that 
he has passed through the state upon a continuous journey. 

My conclusion is that the writ should be dismissed ; but as, in my 
opinion, the question involved in this case is doubtful, a stay will be 
granted if the petitioner desires to appeal. 
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PEPEK AUTOMOBILE 00. ▼. AMEItlOAN MOTOR CAR SALES CO. 

(Circuit Court, E. D. Missouri, E. D. Juno 14, 1910.) 

No. 5,811. 

1. CouBTs (II 280» 347*)— Fedisal Coubts-^ubisdiction— RAisnro Objec- 

tion. 

Where an objection goes to the Jurisdiction of the court over the sub- 
ject-matter, the defense, in Code states, may be put in on the general Is- 
sue; and, where such practice is followed in the federal Circuit Courts 
sitting in sudi states, no presumption of Jurisdiction attends their Judg- 
ments or decrees, but facts showing Jurisdiction must appear of record. 

^d. Note. — ^For other cases, see Courts, Oeot, Dig. II S16, 817, 921; 
Dec. Dig. U 280, 347.*] 

2. Ck>UBTO (H 24, 37*) — JuBisDionoN— Waiveb. 

Jurisdiction of the court over the subject-matter of the controversy can- 
not be waived by the parties, nor can it be conferred by consent 

[Ed. Note. — ^For other cases, see Courts, CSent Dig. H 76-78, 147-151; 
Dea Dig. || 24, 87.*] 

8. CouBTS (I 280*) — Fedebal CJoubts— Jubisdictiow of Pebsow— Objection— 
Detebmination. 

Jurisdiction of the person of the defendant rests on the actual facts, 
and not on the accuracy of the decision of the marshal of the question 
whether defendant corporation, at the date of the service, was doing 
business within the state and district, and, if so, whether the person on 
whom the writ was served was the defendant's representative in doing 
sudi business. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. i 816; Dec. Dig. 
1280.* 

Jurisdiction of federal courts over corporations, see note to St Louis, 
I. M. & S, Ry. Co. V. Newcom, 6 C. 0. A. 174.] 

4. CouBTB (I 324*) — ^F&debal Coubts— Jubisdiction Oveb Pebson— Fobm op 
Objection. 

(^aJlenge to the court's Jurisdiction over the person of the defendant 
cannot be made by answer to the merits or coupled with such answer, 
but must be by motion to quash the return and set aside the service. 

[E2d. Note.— For other cases, see Courts, Cent Dig. i 882; Dec. Dig. I 
324.*] 

6u JuBT d 16*)— Tbial bt Jubt— Skbvicv. 

Const Amend. 7, preserves the right to trial by Jury in suits at com- 
mon law according to the rules thereof. Rev. St I 648 (C. S. Oomp. St 
1901, p 525), provides that the trial of Issues of fact in Circuit Courts 
shall be by Jury, except in cases of equity, admiralty, and maritime Juris- 
diction, and except as otherwise provided in proceedings in buikruptcy ; 
and section 649 declares that issues of fact in civil cases in any Cir- 
cuit Court may be determined by a court without the intervention of a 
Jury whenever the parties, or their attorneys, file a stipulation waiving 
a Jury, etc. Held that on a motion to quash the service on a foreign 
corporation defendant it was not entitled to a Jury trial of the issues 
whether it was doing business within the state, and whether the person 
on whom service was made was its representative. 
[Ed. Note. — For other cases, see Jury, Dea Dig. | 16.*] 

At Law. Action by the Peper Automobile Company against the 
American Motor Car Sales Company. On motion to quash the return 
and set aside the service. Sustained. 

•For oUier cuet see Bame topic A § nvmbbb In Dec. ft Am. Digs. 1B07 to date, it Rep'r Indexes 
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Jones, Jones, Hocker & Davis, for plaintiff. 
Watts, Williams & Dines, for defendant. 

POLLOCK, District Judge. This action to recover damages for 
breach of contract was commenced March 4, 1910. It is alleged in 
the petition that plaintiff is a citizen airti resident of the city of St. 
Louis, and the defendant a citizen and resident of the city of New 
York, having an agent and office in the city of St. Louis. On praecipe 
duly filed for that purpose, a writ of summons was issued which by di- 
rection of counsel for plaintiff was served by the marshal on one J. 
H. Cody as agent for defendant company ; the return of the marshal 
being as follows, to wit: 

••I do hereby certify that by direction of the attorneys of record of the 
within-named plaintiff I served the within writ on the 5th day of March, A. 
D. 1910, in the Eastern district of Missouri on the within-named defendant, 
American Motor Car Sales Ck>mpany, a corporation, said corporation then 
having an office and doing business in the city of St. Louis and state of Mis- 
souri, by delivering to J. H. CJody, agent of said defendant corporation, at 
said office and place of business, a true copy of said writ, together with a 
true copy of the petition in this cause, annexed, as famished by the clerk, 
the said J. H. Cody being then and there in charge of said office and place 
of business." 

On March 31st thereafter, defendant entered its special appearance 
and filed its motion to quash this return of the marshal and set asid^ 
the service so obtained on defendant. The grounds of this motion 
are that the defendant was not, as stated in such return, doing business 
in the state of Missouri and within the jurisdiction of the court at the 
date of the pretended service upon it, and that the person on whom 
the writ was served was not the agent or representative of defendant 
This motion is supported by the affidavit of John H. Cody, the party 
on whom the service was actually made, John H. Willys^, president of 
the defendant company, William H. Atkinson, manager of the defend- 
ant company in the city of Toledo in the state of Ohio, and Frederick 
A. Barker, general sales agent of the defendant company, resident of 
the same place. On March 24th the plaintiff filed its motion to strike 
from the files the motion of defendant to quash service. On March 
25th this motion was by the consideration of the court overruled. 
Thereafter and on April 7th, the plaintiff filed what it styles its "re- 
ply" to the plea in abatement of defendant The matter was presented 
to the court and stands now for decision. 

It is the contention of counsel for plaintiff the matter so presented 
is one for the consideration of a jury, and a trial by jury is demanded. 
Is the plaintiff entitled to such trial by jury on the matters presented? 
If so, it is clear the court has neither the power to deny it such ri^ht, 
nor to receive in evidence the affidavits filed by defendant in support 
of its motion to quash, to which plaintiff has replied, because such affi- 
davits are not competent evidence in the trial of an issue of fact be- 
fore a jury. 

The seventh article of amendment to the Constitution provides: 

"In suits at common law, where the value In controversy shall exceed twen- 
ty dollars, the right of trial by jury shall be preserved, and no fact tried by 
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a Jury shall be otherwise re-examined In any court of the United States, than 
according to the rules of the common law." 

Section 648, Rev. St. (U. S. Comp. St. 1901, p. 525), provides: 

*'The trial of Issues of fact in the Circuit Courts shall be by jury, except In 
cases of equity and of admiralty and maritime jurisdiction, and except as 
otherwise provided in proceedings in bankruptcy, and by the next section." 

Section 649 (U. S. Comp. St. 1901, p. 525) provides 

"Issues of fact in dvil cases in any Circuit Court may be tried and deter- 
mined by the court, without the intefrvention of a jury, whenever the imrties, 
or their attorneys of record, file with the clerk a stipulation in writing waiv- 
ing a jury, etc." 

It has been held repeatedly, where the objection goes not to the 
jurisdiction of the court over the person of a party litigant, but to the 
subject-matter in litigation, such defense may, in Code states, such as 
this, be put in on the general issue, and, where so put in issue, as the 
Circuit Courts of the United States are courts of special and limited 
jurisdiction, no presumption of jurisdiction attends on their judgments 
or decrees ; but facts showing the lawful right of the court to exercise 
the power thus denied must appear from the record. Roberts v. Lewis, 
144 U. S. 653, 12 Sup. Q. 781, 36 L. Ed. 579 ; Yocum v. Parker, 130 
Fed. 770, 66 C. C. A. 80; Cole v. Carson, 153 Fed. 278, 82 C. C. A. 408 ; 
Roberts v. Langenbach, 119 Fed. 349, 56 C. C. A. 253. If in such 
cases the answer be true in point of fact, the want of jurisdiction 
pleaded cannot be waived by the parties or conferred on their consent, 
and the judgment of the court in assuming to act without proof of the 
facts on which its special jurisdiction rests is void and of no effect. 

However, the question here presented is not one which arises as to 
the jurisdiction of the court over the subject-matter of the litigation. 
Jurisdiction over the subject-matter is conceded. The question here 
presented touches only this one matter: Did the court by the service 
of the summons, as shown by the return of the marshal, acquire juris- 
diction over the person of the defendant? The determination of this 
question must rest on the actual facts, and not .upon the accuracy of 
the decision of the marshal of the question as to whether the defendant 
was at the date of the service doing business in the state and district, 
and, if so, whether the person on whom the writ was served was the^ 
representative of the defendant in the doing of such business, for as 
defendant, by the declaration of plaintiff made for the purpose of 
showing the jurisdiction of the court over the subject-matter of the 
litigation, is alleged to^ be a corporate citizen of the state of New 
York, it must of necessity have been engaged in doing business in this 
jurisdiction, else it was not amenable to the process of this court with- 
out its consent. Mechanical Appliance Co. v. Castleman, 215 U- S. 

437, 30 Sup. Ct.'l25, 54 L. Ed. ; Peterson v. Chicago, Rock Island 

& Pac. Ry., 205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841; Green v. 
Chicago, Burlington & Quincy Ry., 205 U. S. 530, 27 Sup. Ct. 595, 
51 L. Ed. 916 ; Conley v. Mathieson Mkali Works, 190 U. S. 406, 23 
Sup. Ct. 728, 47 L. Ed. 1113 ; Wabash Western Railway v. Brow, 164 
U. S. 271, 17 Sup. Ct. 126, 41 1^ Ed. 431. 
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The jurisdiction of this court over the subject-matter of the action 
made by the declaration of plaintiff being undoubted, the plaintiff by 
the filing of its declaration herein having submitted itself to the juris- 
diction of the court, and having procured the issuance and service of 
process for defendant, regular in form, and having caused service of 
such process to be made by the marshal in such form as shown by the 
return thereon as to confer jurisdiction on the court over the person 
of defendant in the event it failed to appear, or in event of appearing 
it failed to first challenge the jurisdiction of the court over its person, 
it is clear such challenge cannot be made by way of answer to the 
merits or coupled with such answer to the merits as may be done in 
case the objection goes to the want of jurisdiction over the subject- 
matter, as was done in cases of that character above cited. 

The only contention therefore raised for decision being one going 
to the correctness of the conclusion drawn by the marshal from appear- 
ance as set forth in his return that defendant was at the time of the 
service doing business in this state of such character and in such man- 
ner as to subject it to the jurisdiction of the court at the suit of plain- 
tiff, and that Cody was its agent and representative in the transaction 
of such business, and the question thus decided and the result deter- 
mined by the return of the marshal being one for the determination 
of this court as to its jurisdiction when questioned by the defendant 
in limine, prior to any general appearance in response to the command 
of the writ, there is, to my mind, no valid reason appearing why the 
court, without the intervention of a jury, may not and should not 
proceed to an investigation a^nd decision of such question touching its 
jurisdiction so acquired over the person of defendant. The question 
presented is not such an issue of fact as entitles the plaintiff to a jury 
trial thereof as a matter of right under the Constitution and the stat- 
ute. This has been the manner in which the precise question here 
presented has been determined by the courts under the accustomed 
practice, as evidenced by many adjudicated cases. Mechanical: Appli- 
ance Company v. Castleman, 216 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 

; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct 

728, 47 L. Ed. 1113; Peterson v. Chicago, Rock Island & Pac. Ry., 
205 U. S. 364, 27 Sup. Ct. 513, 61 L. Ed. 841 ; Goldey v. Morning 
News^ 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517 ; Green v. Chi- 
cago, Burlington & Quincy Railway Co., 205 U. S. 630, 27 Sup. Ct. 
595, 51 L. Ed. 916 ; Wabash Western Railway Co. v. Brow, 164 U. S. 
271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Boardman v. S. S. McClure Co. 
(C. C.) 123 Fed. 614; Forrest v. Pittsburg Bridge Co., 116 Fed. 357, 
53 C. C. A. 577; Wall v. Chesapeake & O. R. Co., 95 Fed. 398, 37 
C. C. A. 129 ; Feder v. A. B. Fiedler & Sons et al. (C. C.) 116 Fed. 
378; American Cereal Co. v. EH Pettijohn Cereal Co.(C. C.) 70 Fed. 
276. 

In Mechanical Appliance Company v. Castleman, supra, which case 
was determined in the Circuit Court on a plea to the jurisdiction over 
the person of the defendant, and in which case affidavits were filed in 
support of the plea, Mr. Justice Day, delivering the opinion, said: 
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"The Circuit 0>urt should have considered the question upon the issues of 
fact raised, as to the presence of the corporation in Missouri and the author- 
ity of the agent upon whom service had been attempted. It is true, as sug- 
gested by the defendant in error, that the affidavits appearing in the bill of 
exceptions are stated to have been filed, and there Is no definite statement 
that they were ofTered to be read in evidence ; but we think it is apparant 
that they were filed for that purpose. No objection appears in the record 
to the filing of the affidavits; on the other hand, it appears that plaintlflT 
below also filed an affidavit These affidavits are made a part of the record 
by a bill of exceptions, and we tiiink they should have been considered upon 
the question of jurisdiction." 

From a consideration of that case, it must be assumed the court was 
not of the opinion the question presented was such an issue of fact as 
is contemplated by the constitutional and statutory provisions above 
quoted on which a trial by jury- was demandable of right, else the ex 
parte affidavits would not have constituted competent evidence as to 
the facts presented to the court for decision. 

I am therefore of the opinion the question presented is one touching 
the jurisdiction of the court over the person of the defendant; that the 
question presented is one for the determination of the court, and not 
such an issue of fact as entitles the plaintiff to demand a trial thereof 
by jury as a matter of right under the Constitution and laws. 

Recurring to the affidavits filed in support of the motion to quash, 
it is entirely clear from a consideration of the same that the defendant 
company was not so doing business within the jurisdiction of the court 
through J. H. Cody, the person on whom the summons was served, 
as its agent and representative, that valid service of process sufficient 
to bring the defendant before the court to answer to its judgment 
might be made. 

The motion to quash must be sustained, and it is so ordered. 



In re CONECUH PINE LUMBER & MFG. 00. 
(District Court, M. D. Alabama, N. D. June 23, 1910.) 

1. OOBPOBATIONS (§ 657*) — ^FOBEION COBFOBATIONS— DOINO BUSINESS IN SXATl 

—What IjAW Govebns. 

Where a foreign corporation contracted for the manufacture and de- 
livery to it for resale of 3,000,000 feet of lumber in Alabama, the con- 
tract being executed and the intention being that it should be per- 
formed there, It was governed by the Alabama law. 

[EA, Note. — ^For other cases, see Corporations, Cent. Dig. | 2553 ; Dec. 
Dig. § 657.*] 

2. Corporations (§ 043*) — Foreign CoBPORAxiONa-OoMPLiANCB with State 

Law— Retroactive Opebation. 

Compliance with the laws of Alabama relating to foreign corpora- 
tions authorized to do business within that state is not retroactive, 
so as to validate a prior contract otherwise void under section 232 of 
the Alabama Constitution, forbidding corporations not having so com- 
plied with its laws from doing business in that state. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 2545; Dec. 
Dig. f 643.*] 

•For other casei see same topic A S numbxb in Dec. A Am. Digi. 1907 to date, A Rep'r Indexes 



Digitized by 



Google 



250 180 FBDBRAL BBPOBTBB. 

8. COBPOBATIONS (§ 667*) — ^FOBBION OOBPOBATIONS— DOINO BuSINESd IN 

State— Void Oontbact. 

Under section 232 of the Alabama CJonstltution, forbidding any for- 
eign corporation to do any business in the state without having at least 
one known place of business and an authorized agent or agents there- 
in, and statutes passed in conformity therewith, making the doing of 
any business in the state witSiout compliance with the Constitution 
and statutes illegal, and forbidding it under a penalty, a contract be- . 
tween a resident and a foreign corporation, executed and intended to 
be performed in Alabama, was not only contrary to the public policy 
of the state, but illegal, and would not be enforced, under the rule that, 
where a contract is iUegal, the courts will leave the parties where they 
find them. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. 2540; Dec. 
Dig. { 657.*] 

4. COMMBBCE (§ 40*) — ^INTBBSTATE COIOCSBCS. 

A contract made in Alabama for the purchase and* sale there of 
3,000,000 feet of lumber to a foreign corporation, the buyer to Inspect 
and accept a delivery there, did not constitute interstate commerce, 
though the buyer intended thereafter to ship the -lumber outside the state. 

[Ed. Note. — ^For other cases, see Commerce, Cent Dig. | 29; Dea Dig. 
§40.»] 

In the matter of the Conecuh Pine Lumber and Manufacturing 
Company. On petition to review a referee's decision disallowing 
the claim of the Parsons- Willis Lumber Company. Affirmed. 

Gates & Dates, for claimant. 

Steiner, Crum & Weil, and Ball & Samford, opposed. 

JONES, District Judge. The Constitution (Const Ala. § 232) 
forbids any foreign corporation to do "any business in this state, 
without having at least one known place of business, and an au- 
thorized agent or agents therein," and statutes passed to give effect 
to the constitutional provision make the doing of any business in 
this state, without compliance with ,the Constitution and statutes, 
illegal, and forbid it under a penalty. 

The Parsons- Willis Lumber Company, hereafter called the *Xum- 
ber Company," is a Kentucky corporation, and the bankrupt, the 
Conecuh Pine Lumber & Manufacturing Company, is an Alabama 
corporation. On the 21st day of June, 1905, the two corporations 
made a contract in Kentucky, to be executed in Alabama, whereby 
the bankrupt agreed to cut 3,000,000 feet of timber from lands con- 
trolled by the bankrupt in this state, and manufacture it into lumber, 
and deliver it at stated times, at an agreed price per thousand, at a 
point near Elmore Station, in this state, where it wag to be received 
and inspected by the Lumber Company, and stacked by the bank- 
rupt, which also bound itself to load the lumber on cars whenever 
required by the Lumber Company for shipment elsewhere. The 
Alabama corporation received $10,000 cash advance, and the prom- 
issory note of the Lumber Company for $5,000, on the making of 
the contract, in accordance with its terms, and agreed to begin the 
delivery of the lumber by the 26th of June, 1905, at the rate of three 
or more car loads per week, at the option of the Lumber Company, 

*For other casei see same topic ft 9 number in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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until the 3,000,000 feet were delivered. The parties commenced the 
execution of the contract in Alabama at the stated time. At that 
date the Lumber Company had not complied with the laws of this 
state regarding the doing of business by foreign corporations, but 
did so on the 14th of October, 1905, by the filing of the proper papers 
with the Secretary of State. The Conecuh Pine Lumber & Manu- 
facturing Company was adjudicated a bankrupt on the 14th of 
June, 1907. At that time it had delivered only 1,673,877 feet of the 
3,000,000 contracted to be delivered, and the Lumber Company there- 
upon filed its claim against the bankrupt estate for the failure to 
deliver the quantity of lumber contracted for, and also for certain 
special damages alleged to grow out of the breach of the contract. 

The intention of the parties was that the contract was to be exe- 
cuted^ in Alabama, and there was performance here, and the law 
of this state must govern. Diamond Glue Co. v. United States Glue 
Co., 187 U. S. 613, 23 Sup. Ct. 206, 47 L. Ed. 328. The doing of 
business by a foreign corporation, without compliance with the laws 
of the state in that regard, was not only contrary to its policy, but 
was made illegal, and forbidden under a penalty. The courts will 
not enforce such a contract, directly or indirectly, but leave the 
parties in the situation in which they have placed themselves, and 
refuse to aid either. Very clearly, the Lumber Company did business 
in this state, when it contracted to have timber manufactured into 
lumber here, and then received, inspected, and stored it in Alabama, 
where it held it for sale, and sold it from time to time, and shipped 
it to customers as they directed. It was incorporated to buy and sell 
lumber, and it exercised its corporate franchises in that regard to 
the fullest extent in this state. The contract was made, and money 
advanced under it, and its execution commenced, in Alabama, some 
months before the Lumber Company complied with the laws of 
Alabama. Its subsequent compliance with these laws on the 14th of 
October, 1905, cannot relate back, so as to give validity to that which 
the law made void at the time it was done. Woods & Co. v. Arm- 
strong, 54 Ala. 150, 25 Am. Rep. 671. 

It is earnestly and ably insisted that the contract between the two 
corporations and the deliveries of lumber under it were so connected 
with interstate commerce that the provisions of our Constitution and 
statutes cannot operate upon them. This is easier said than main- 
tained. Wherein were the purchase and sale of the lumber here so 
connected with interstate commerce as to prevent the operation of 
the police power of the state, or deprive the state of ^he authority 
to prescribe the terms upon which foreign corporations may do busi- 
ness in this state, and the eflfect upon their contracts, if they do not 
comply with its laws? How can the fact, if it be a fact, that the 
Lumber Company, when it entered into this contract, had the inten- 
tion to sell the lumber so purchased here only to persons in other 
states, convert what was done at Elmore Station where the lumber 
was inspected, received and stored for future shipment, into a trans- 
action of interstate commerce? Coe v. Errol, 116 U. S. 517-525, 
6 Sup. Ct 475, 29 L. Ed. 715 ; Hopkins v. United States, 171 U. S. 



Digitized by 



Google 



252 180 FEDERAL REPORTER. 

592-594, 19 Sup. Ct 40, 43 L. Ed. 290. The lumber at that time 
, had not started on an interstate journey in consummation of any in- 
terstate sale. It was not stopped temporarily at Elmore Station, in 
any stage of necessary interruption of transportation, while on its 
way to its ultimate destination. Its destination, when the contract 
was made and acts done under it, was Elmore Station. When it 
was delivered, it was in compliance with the contract, and the legal 
title and full ownership in the lumber vested and remained in the 
Lumber Company until divested by a resale of the lumber. No other 
person had the legal title to any part of the lumber so delivered, or 
any equitable right in consequence of any interstate sale of it, which 
could be enforced against the lumber at Elmore, or against the Lum- 
ber Company. 

Having reached its destination, and been received in this state, 
and held here for subsequent resale, the lumber became intermingled 
with the general mass of property in Alabama, was under the protec- 
tion of its laws, and subject to local taxation. Its situs and status 
are in no way changed because the Lumber Company, when it bought, 
had the intent to resell and ship the lumber to any one who might 
buy it for shipment out of the state. The intent of the foreign cor- 
poration to sell what it bought and received here to parties outside 
of the state could not alter the fact that the corporate acts, by which 
it purchased, received, and stored the lumber in this state and held it 
for a resale, were the exercise of its corporate functions in this 
state, and constitute the doing of business in this state. Regulations, 
such as we have here, in respect to the exercise by foreign corpora- 
tions of their corporate functions in this state, have only ^n indirect 
and Vemote effect upon interstate transactions, and have never been 
held to amount to forbidden regulations of interstate commerce. As 
said in Diamond Glue Co. v. United States Glue Co., 187 U. S. 611, 
23 Sup. Ct. 206, 47 L. Ed. 328 : 

'The foundation of commerce outside of the state was the doing of busi- 
ness within it, and superintendence and manufacture bad to come before sale." 

Again, as said in Diamond Match Co. v. Ontonagon, 188 U. S. 
82-95, 23 Sup. Ct. 266, 271, 47 L. Ed. 394: 

''Whenever a commodity has begun to move as an article of commerce from 
one state to another, commerce in that commodity between the states has com- 
menced ; but this movement does not begin until the article has been shipped 
or started for transportation from one state to the other. The carrying of them 
on cars or vehicles, or even floating them to the depot where the journey is 
to commence, is no part of the journey." 

Here the selling of the lumber after It was deposited near Elmore 
Station, or whether it would go outside of the state, depended on 
chance or extrinsic business considerations. It is impossible to dis- 
f tinguish this case from Chattanooga Building & Loan Association v. 
Denson, 189 U. S. 410, 23 Sup. Ct. 630, 47 L. Ed. 870, Diamond Glue 
Co. V. United States Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 47 L. 
Ed. 328, and General Oil Co. v. Grain, 209 U. S. 211, 28 Sup. Ct. 
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475, 52 L. Ed. 764. The order of the referee disallowing this claim 
must be affirmed. 

The retaking of testimony on one point, and the misplacing of 
the record for a long time, by some of the numerous counsel in the 
case, prevented earlier- decision as to this claim. 



OREGON B. A NAVIGATION CO. v. CAMPBELL et al. (SMALLWOOD, 

Interyener). 

(Circuit Court, D. Oregon. July 11, 1010.) 

No. 8,808. 

ComCEBCB (§ 41«) — IlfTKBSTATB ComCXBCE—TBANSPOBTATION— ORIGINAL PAOK- 

AGB8— ''Intrastate ComnsBCE." 

Where merchandise was transported in interstate commerce to its des- 
tination in Oregon, where it was received by the consignee, placed in a 
warehouse, and freight paid, the interstate character of the shipment 
thereupon terminated, and the subsequent transportation of the goods in 
the original packages to other points in Oregon by the consignee consti- 
tuted intrastate traffic, for which the carrier was only entitled to charge 
state rates provided by the State Board of Railroad Oommlserioners. 

f Ed. Note. — ^For other cases, see Commerce, Dec. Dig. f 41.*] 

Action by the Oregon Railroad & Navigation Company against 
Thomas K. Campbell and others, and W. S. Smallwood, intervener. 
Judgment for intervener. 

See, also, 177 Fed. 318. 

W. W. Cotton, for complainant. 
Teal, Minor & Winf ree, for intervener. 

WOLVERTON, District Judge. The purpose of this proceeding 
is to recover from the complainant above named, through interven- 
tion of W. S. Smallwood, overcharges on freight shipped out of 
Portland to Pendleton and Baker City, being the difference between 
the tariff adopted by the State Board of Railroad Commissioners 
for the transportation of freight intrastate in character and the tariff 
fixed by the railroad companies upon interstate traffic, under what 
is known and designated as "tariff L525." Three shipments are in- 
volved, each under slightly different conditions. The first relates to a 
shipment of groceries in general, and the other two to the article of 
sugar. As to these it is specified as follows : 

(1) "Said goods, wares and merchandise were purchased by said Allen A 
Lewis in states other than Oregon to become a part of its common stock in 
trade at Portland, Oregon, and were billed and transported to their said point 
of destination, to wit, Portland, Oregon, by varions means of carriage, both 
water and rail, and on arrival at said city said Allen & Lewis surrendered the 
bills of lading therefor, paid the freight thereon, took possession of the same, 
and the same were taken in original packages by the said Allen & Lewis to 
its storerooms and became a part of the common stock in trade carried by it 
for sale in said city of Portland, Oregon, and there held an indefinite period 
for sale, and were thereafter sold from the said stock in said city in the orig- 

*For oUier casea tee same topic A 9 miMBBB In Dec. ft Am. Diga. 1907 to date, ft Rep'r Indexea 
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inal packages as received by said Allen & Lewis and transported to La 
Grande. Oregon, In said packages by the complainant" 

(2) "Said sugar so shipped was a portion of a lot of sugar purchased In Cal- 
ifornia by said Allen & Lewis to become a part of Its common stock in. trade 
at Portland, Oregon, and was billed and transported to its said point of des- 
tination, to wit, Portland, Oregon, by water by tlje Richardson Steamship 
Line, an Independent water carrier not under common control or management 
by or with the complainant and having no joint tariffs, through rates, ar- 
rangements or connections with the complainant for contlnuoue carriage or 
shipment or otherwise. On arrival at said dty said Allen & Lewis surren- 
dered the bills of lading therefor, paid the freight thereon, took possession of 
the same, and the same was taken in original packages by said Allen & Lewis 
to its store and warehouse and became a part of Its common stock In trade 
carried by it for sale, and there held Nan indefinite period for sale, and was 
thereafter shipped from its said stock in Portland, Oregon, in the original 
packages as received by said Allen & Lewis, and transported to La Grande, 
Oregon, in said packages by the complainant and delivered to said Oliver, 
who held the same for the account of and subject to the order of said Allen & 
Lewis." 

(3) "Said sugar was purchased In the state of California by said Lang & 
Co. for future sale by It "at Portland, Oregon, with the intention of shipping 
it from Portland to some point within the state of Oregon. Said sugar was 
sold and billed to Lang & Go. and transported to Portland, Oregon, its point 
of destination, by the Richardson Steamship Line, an independent water car- 
rier not under common control or management by or with the complainant 
and having no joint tariffs, through rates, arrangements or connections with 
the complainant for continuous carriage or shipment or otherwise. On arrival 
of the sugar at said dty of Portland, said Lang & Co. surrendered its bill of 
lading therefor, paid the freight charges thereon and took possession of the 
same in the original packages as shipped from San Francisco. Thereupon 
said sugar was Insured against loss by fire by said Lang & Co. in its own 
name and as owner thereof whUe in warehouse at Portland, Oregon, and was 
held by said Lang & Co. In warehouse until sold and cars sui^lled for load- 
ing, and the same was sold after its arrival at Portland, Oregon, to said Ba- 
ker City Grocery Company by Lang & Co. at Portland, Oregon, reshipped 
from said city by Lang & Co. to said Baker City Grocery Company at Baker 
City, Oregon, over the lines of the complainant under a bill of lading Issued 
to said Lang & Co. therefor, and was transported by complainant under said 
bill of lading in the original packages to Baker City, Oregon, and there deliv- 
ered by complainant to said Baker City Grocery Company, the consignee 
named in said bill of lading, and the charges collected thereon from said Ba- 
ker City Grocery Company for transporting the same from Portland to Baker 
City." 

The especial contention of the railroad company is that the goods 
included in these shipments partake of the character of interstate 
commerce, and hence that they should take the rate under tariff 
L525, notwithstanding the transportation thereof was wholly within 
the state. It is so contended from the fact that the goods were 
shipped into the state in original packages, and that they were shipped 
from the point of their arrival within the state to other points within 
the state in the same original packages. In other words, it is main- 
tained that goods do not lose Iheir character as interstate commerce 
while handled in the original packages in which they enter the state. 
This would lead, of course, to the doctrine that "once interstate com- 
merce in the original package always interstate commerce," in its 
most comprehensive sense, until the packages are broken. I am 
not impressed with the soundness of the position. The idea is based 
on what are known as the Original Package Cases of the Supreme 
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Court, the leading one being Leisy v. Hardin, 135 U. S. 100, 10 
Sup. Ct. 681, 34 L. Ed. 128. A different principle is involved here, 
however, from that applied there. It was maintained there, and so 
determined by the court, that it was an interference with interstate 
commerce for one state to inhibit the sale of beer in original packages 
or kegs, unbroken and unopened, by the. importer from another state. 
It is said in that case, at page 124, of 135 U. S., at page 689, of 10 
Sup. Ct. (34L. Ed. 128): 

"Under our decision in Bowman v. Chicago, etc., Railway CJo., supra (125 
U. S. 465 [8 Sup. Gt. 689, 1062, 31 L. Ed. 700]), they (the importers) had the 
right to import this beer into that state, and in the Yiew which we have ex- 
pressed they had the right to sell it, by which act alone it would become 
mingled in the common mass of property within the state." 

It would seem that the act of sale alone within the state to which 
it was imported, whether such sale was in original or broken pack- 
ages, would liberate the article from the character of interstate com- 
merce, and henceforth "it would become mingled in the common 
mass of property within the state." And \vhile it is true, as is said 
in another place in the same opinion (136 U. S. 112, 10 Sup. Ct. 
685, 34 L. Ed. 128), that "the transportation of freight or of the 
subjects of commerce, for the purpose of exchange or sale, is be- 
yond all question a constituent of commerce itself," yet it must be 
that a different principle applies to the carrier of freight from that 
which appertains to the importer of goods. An importer may insist 
that he has a right to sell goods that he has brought into a state 
from another state, while in the original packages, but it would not 
follow that a carrier has the right to treat those goods as interstate 
commerce so long as they remain in that condition, or unsold by the 
importer. The carrier depends rather upon his contract of carriage, 
and interstate traffic as to him depends upon whether he is called 
upon to transport from one state to another, or to serve his patrons 
by transportation wholly within the limits of a state. 

Nor does it seem to me that the principle applied in the Tax Cases 
is wholly applicable here. That principle rests, not upon the fact that 
the property taxed has ceased to be interstate commerce, but upon 
the condition that it has, in the course of its transportation, arrived 
at its destination, is at rest and enjoying the protection which the 
laws of the state afford, and is taxed without discrimination like all 
other property. Such is the doctrine of American Steel & Wire Co. 
v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 L. Ed. 538. The court 
in this case adheres to the rule announced in Leisy v. Hardin, supra, 
that the fact of sale at point of destination was essential to relieve 
the property from the character of interstate commerce, but holds 
that, notwithstanding the property continues to be interstate com- 
merce, it may yet be taxed by the state in which it has come to rest, 
under the conditions just narrated. The doctrine has been reaffirmed 
in General Oil Company v. Crain, 209 U. S. 211, 28 Sup. Ct. 475, 
52 L. Ed. 754. Transportation from a point in one state to a point 
in another is undoubtedly interstate commerce. But, says the court 
in Gulf, Colorado & Santa Fe Ry. Co. v. Texas, 204 U. S. 403, 409, 
27 Sup. Ct 360, 51 L. Ed. 640: 
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"When the commodity transported has reached the termination of its Jour- 
ney and has been delivered to the consignee, It ceases to be a subject of in- 
terstate commerce, and the subsequent shipment from the point at which it 
has been delivered to another point in the state, is an intrastate shipment," 

The case turns upon the contract of shipment between the shipper 
and carrier, and when that is^ at an end, the shipper can claim nothing 
further as it respects the property carried. It is then at the com- 
mand of the owner, and if he chooses to ship it again from one point 
to another in the state, it becomes an intrastate shipment, notwith- 
standing the owner may be dealing with an article of interstate com- 
merce. For illustration, take the case of Leisy v. Hardin, supra; 
where beer was shipped into Iowa in original packages, the owner 
could not be deprived of the right to sell the beer while it remained 
in original packages because it was an article of interstate commerce. 
The shipment of the beer to him from another state was an inter- 
state shipment When that shipment was at an end, another carrier, 
who might transport the beer to another point in the state of Iowa, 
could not claim that the. shipment was interstate because the article 
might be characterized interstate commerce in the hands of the owner. 
There must be, and is, a distinction between interstate commerce 
as it pertains to the article and interstate commerce as it pertains to 
transportation and carriage. The former depends upon the fact that 
it is an article of commerce — that is, of barter and sale — ^between 
the states or with foreign countries, and the latter upon the fact that 
it is being transported from one state into another. When the trans- 
portation ceases or comes to an end, the shipment has lost its charac- 
ter as an interstate shipment, and if the commodity is again moved 
it becomes an intrastate or interstate shipment according as it is 
moved to a point wholly within the state or a point without. 

I am constrained to the view that the case of Gulf, Colorado & 
Santa Fe Ry. Co. v. Texas, supra, is controllirrT^ in this, and I there- 
fore hold that the intervener is entitled to the rebate demanded in 
each of the three shipments specified. Let the decree be' entered ac- 
cordingly. 



WHITE-SMITH MUSIC PUB. CO. v. GOFF et aU 

(Circuit Court, D. Rhode Island. August 5, 1910.) 

No. 2,741. 

OoPTBiOHTS (8 33*) — ^RJCNEWALS— Rights of Pbopbietor. 

Act Cong. March 4, 1909, c. 320, § 8, 35 Stat 1077 (U. S. Comp. St 
Snpp. 1909, p. 1292), provides that the author or proprietor of any work 
made the subject of copyright by the act, or his executors, administra- 
tors, or assigns, shall have copyright for such work under the conditions ' 
and for the terms specified in the act. Section 24 provides that the 
copyright subsisting in any work when the act goes into effect may at 
the expiration of the term provided for under existing law be renewed by 
the author, if still living, or the widow, widower, or children of the au- 
thor, if the author be not living, or if such author, widow, widower, or 
children be not living, then by the author's executors, or in the absence 

•For other cases see same topic 6 9 nxtmbbb in Dec. A Am. Digs. 1907 to date^ ft Rep*r Ind«zM 
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Of a will his next of kin. Eeld, that the proprietor and assignee of the 
author of a copyrighted musical composition Is not entitled to renewal 
of the original term of his copyrls^t by force of section 8. 
[Bd. Note.— For other cases, see Copyrights, Dec. Dig. { 33.*] 

In Equity. Bill by the White-Smith Music Publishing Company 
against Ira N. GofF and others. On demurrer to bill. 
Sustained. 

Browne & Woodworth and Alex. P. Browne, for complainant 

Horatio E. Bellows, for respondents. 

BROWN, District Judge. The complainant charges that the de- 
fendants have violated its copyright in a musical composition enti- 
tled: "Sparkling Waves, Original Theme with Variations, by E. H. 
Bailey.** 

For the purposes of demurrer it may be assumed that the com- 
plainant corporation as proprietor became the owner of a valid 
copyright in this musical composition for the original term of 28 
years, expiring July 21, 1909. Just prior to the expiration of the 
original term, upon July 14, 1909, the complainant, as assignee of 
the author, sought to extend the copyright for a further or renewal 
term of 28 years. The register of copyrights refused registration for 
a renewal or extension of copyright, under section 24 of the •new 
copyright law (Act March 4, 1909, c. 320, 35 Stat. 1080 [U. S. Comp. 
St. 1909, p. 1296]), on the ground that it could be made only in the 
name of one of the designated beneficiaries, and not in the name of 
an assignee. 

To support the proposition that as proprietor the complainant has 
a right of renewal the complainant cites the following portions of 
"an act to amend and consolidate the acts respecting copyright," 
passed March 4, 1909 : 

''Sec. 8. That the author or proprietor of any work made the subject of 
copyris^t by this act, or his executors, administrators, or assigns, shall have 
copyright for such work, under the conditions an4 for the terms q;>ecified in 
this act •• ♦ 

"Sec. 24. That the copyright subsisting in any work at the time when this 
act goes into effect may, at the expiration of the term provided for under ex- 
isting law, be renewed and extended by the author of such work if still living, 
or the widow,, widower, or children of the author, if the author be not living, 
or if such author, widow, widower, or children be not living, then by the 
author's executors, or in the absence of a will, his next of kin, for a further 
period such that tbe entire term shall be equal to that secured by this act, 
including the renewal period: Provided, however, that if the work be a 
composite work upon which copyright was originally secured by the pro- 
prietor thereof, then such proprietor shall be entitled to the privilege of 
renewal and extension granted under this section: Provided, that application 
for such renewal and extension shaU be made to the copyright office and duly 
restored therein within one year prior to the expiration of the existing 
term." 

The complainant contends that, in order to carry out the provi- 
sions of section 8, a general power of renewal by a proprietor must 
necessarily be read into section 24; also that the use, in section 8, 
of the expression "for the terms," indicates that both author and 

*For other casei see same topic A S znrMBXB In Dec. ft Am. Digi. 1907 to date, ft Rep'r Indexef 
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proprietor are to be entitled to an extended term, as well as an orig- 
inal term. Such a. construction of the act is by no means necessary, 
since author or proprietor are to have copyright under the conditions 
specified in the act. The intent of Congress to distinguish between 
the renewal right of a proprietor and of an author is evident, both 
from section 23 and from section 24. 

The right of an assignee to a renewal can hardly be greater than 
the right of an author. The right of renewal secured to an author, 
both under section 23 and under section 24, is conditional upon his 
survival. Upon his decease the right of renewal does not follow 
the author's estate, but is given to ttie widow, widower, or children 
of the author, or if they be not living then to his executors, or in the 
absence of a will to his next of kin. The statute is peculiar, in that 
it does not provide that in case of the decease of the author the re- 
newal right shall follow the ordinary rules of law in case of testacy 
or intestacy, but designates beneficiaries who take the right directly 
from the statute. It is to be noticed that both in section 23 and sec- 
tion 24 the author's administrators are excluded. 

According to the complainant's contention the assignee of an au- 
thor would have a right of renewal, even if the author had deceased, 
although the author's right of renewal was conditional upon his sur- 
vival, and did not pass to his estate, but directly to widow or chil- 
dren by operation of the statute. The bill does not allege whether or 
not the author survived, so as to have a right of renewal under the 
statute. If the complainant relies upon rights coming to him through 
assignment, it seems essential that the bill should state that at some 
time a vested fight of renewal was in the assignor. 

Upon a consideration of the entire act due effect can be given to 
section 8 as applicable primarily to original copyrights, wherein the 
author and proprietor stand upon equal footing, and secondarily to 
renewals under the conditions subsequently set forth, wherein author 
and proprietor do not stand on similar footing. As the statute both 
in sections 23 and 24 deals specifically with tfie question of renewal 
by a proprietor, and grants the right of renewal to a proprietor only 
in connection with specific kinds of works, an attempt to read into 
section 24 an implication that the proprietor shall also harve a general 
right of renewal, additional to that specifically provided, would throw 
the act into inconsistency and confusion. The provisos of both sec- 
tions 23 and 24 would be hard to explain upon the complainant's the- 
ory that it was intended that a proprietor should have a general right 
of renewal in all classes of works after the expiration of the original 
term. 

It is unnecessary for the purposes of this case to decide whether 
under section 24 an author if living, or if not living any of the other 
designated persons, can be entitled to an extended term, during which 
they may prevent a proprietor who has enjoyed an original term in 
his own name from continuing publication. 

Ordinarily, when an author sells his manuscript outright for a 
fixed sum, it would be understood that the purchaser had a right to 
publish, and either to secure a copyright or not, as he saw fit. By 
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electing not to secure a copyright, and by publishing without notice 
of copyright, he would deprive the author of no property right. It 
is difficult to say upon what principle the exercise of his rights as a 
proprietor to secure copyright for himself for the original period of 
28 years should give to the author or his widow or children the right 
to exclude the proprietor after the 28th year from the right to pub- 
lish which he acquired by the purchase of the manuscript. 

By section 2 the rights of the author or proprietor of an unpub- 
lished work are preserved. If the purchaser of an unpublished work 
has the right of publication, with or without copyright, it is' difficult 
to see upon what principle that right can be lessened or reduced to a 
limited term by his registration of a copyright as proprietor for his 
own exclusive .benefit. In Paige v. Banks, 13 Wall. 608-615, 20 L. 
Ed. 709, it was said : 

"As between the parties to the agreement the absolute interest was conveyed 
by the stipulation of Paige that he would furnish the manuscript for publica- 
tion. Paige could no longer do any act after such delivery for publication in- 
consistent with the absolute ownership of the publishers." 

A construction of the copyright law which gives to an author or to 
members of his family or others a right to an independent term of 
copyright succeeding, and inconsistent with, a proprietor's right to 
continue publication, is full of difficulty. It may be well to remember 
that the copyright law does not grant the original right of publica- 
tion, but only serves to make exclusive rights which previously ex- 
isted. In this respect it is similar to the patent right. Paper Bag 
Patents Case, 210 U. S, 424, 425, 28 Sup. Ct. 748, 52 L. Ed. 1122 ; 
U. S. v. Bell Telephone Co., 167 U. S. 224-249, 17 Sup. Ct. 809, 42 
L. Ed. 144; Bloomer v. McQuewan, 14 How. 539-549, 14 L. Ed. 532; 
Blount Mfg. Co. V. Yale & Towne Mfg. Co. (C. C.) 166 Fed. 555. 
Although a patent contains terms, which imply a grant to make, use, 
and vend, the right of an inventor to make, use, and vend his inven- 
tion is not granted, but only made exclusive, by the patent. 

The author of an unpublished book or musical composition, by 
virtue of his proprietary right, may assign his property and confer 
his rights upon another. If he has done so, then a statute, subse- 
quently passed, which should create in the author, the assignor, or in 
any third person, a right which would destroy the previously con- 
veyed right of publication, would be open to serious doubts of con- 
stitutionality. The copyright statute is concerned, not with the crea- 
tion of original rights of publication, but with making exclusive rights 
originating in the familiar principles of private property. 

Section 24 provides that the "copyright subsisting in any work may 
be renewed and extended." If the proprietor's term expires in 28 
years, and a new term of 28 years is granted to a third person, to 
the exclusion of the proprietor, it is an unusual use of language to 
call this the renewal or extension of the copyright subsisting. A 
copyright implies a person in whom the right resides, and the act ap- 
parently contemplates continued protection of an existing right, rather 
than the creation of a new and inconsistent right, springing into effect 
28 years after the original registration. 
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But, even should we assume that, upon a proper construction of 
the statute, such right to a new and inconsistent term exists, this 
would not extend the right of the proprietor, since, whatever may 
be the renewal rights of others, the statute grants only limited rights 
of renewal to a proprietor. Whether, upon the expiration of the 
proprietor's original term, the work becomes free to the public, so 
that the proprietor has no longer an exclusive right under the statute, 
but still a right in common with the public, or whether, at the con- 
clusion of the proprietor's original term, a new term may arise which 
is inconsistent with the further right of a proprietor, is immaterial 
to a decision upon this demurrer. 

Whatever view may be taken of the statute, I am of the opinion 
that it fails to support the complainant's main proposition that upon 
the expiration of his original term a proprietor merely by force of 
section 8 is entitled to a renewal thereof for a further period of 28 
years. 

As the bill fails to allege any copyright in the complainant at the 
time of the defendants' acts, the demurrer must be sustained. 



UNITED STATES v. CERTAIN liANDS IN TOWN OF NARRAGANSETT. 

(Circuit Court, D. Rhode Island. July 8, 1910 

No. 2,807. 

Eminent Douain (§ 124*) — ^Damages— Time of Assessment— Enhanceicbnt 
OF Value by Impbovement. 

Where the government, before instituting condemnation proceedings by 
the flUng of a petition, had practically completed th^ end of a breakwater 
adjoining claimant's property, thus creating, under the shelter of the 
breakwater, a wharf site, which was taken away by the subsequent con- 
demning of part of the upland adjac^it to the alleged wharf site, the 
rule that damages are to be assessed as of the date of condemnation did 
not apply, so as to entitle the owner of the upland to damages as of the 
date of condemnation, and as enhanced by the wharf site created by the 
work ; It being certain from the beginning of the work that the upland 
would be condemned, and the alleged wharf site not being available as 
such without the approval of the Secretary of War, which could not 
reasonably be expected In view of the location of the government improve- 
ments. 

[Ed. Note.— For other cases, see Eminent Domain, Cent Dig. §| 832- 
844; Dec. Dig. § 124.*] 

Condemnation proceedings by the United States against certain 
lands in the Town of Narragansett. On motion to confirm the com- 
missioners' report for assessment of damages. Motion granted. 

Chas, A. Wilson, for United States. 
Tillinghast & Collins, for defendant. 

BROWN, District Judge. After a consideration of the commis- 
sioners' report, of the claimant's exceptions thereto, and of the argu- 
ments thereon, I am of the opinion that the award to the claimant is 

•For other casea see same topic ft 8 numbeb in Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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liberal, and that no substantial reason appejirs to justify a modification 
of the commissioners' findings. 

Before instituting condemnation proceedings by the filing of a pe- 
tition in court, the government had practically completed the end of the 
breakwater adjoining claimant's property. The claimant contends that 
there was thus created under the immediate shelter of the breakwater 
a very valuable wharf site, arid that by subsequently condemning a 
part of the upland immediately adjacent to the breakwater the govern- 
ment has taken away the wharf site which it had previously created, 
in enhancement of the value of claimant's lands. In other words, that 
the United States should pay the claimant for taking away from her 
the wharf site which was created by extending the breakwater to the 
land. ' 

It is true that according to the general rule damages are to be as- 
sessed as of the date of condemnation. This rule has been so applied 
as to compel the state, in the exercise of the power of eminent do- 
main, to pay for values created by the public improvement itself. This 
was illustrated in the building of the Rhode Island! Statehouse. After 
purchasing a portion of the land, the state proceeded to condemn the 
adjacent lands, and was compelled to pay a price for these adjacent 
lands enhanced by the fact that it had, by embarking upon the build- 
ing of a State Capitol and purchasing lands therefor, increased the 
value of all lands in the vicinity. In re State House Commission, 19 
R. I. 390, 35 Atl. 212 ; Staflford v. City of Providence, 10 R. I. 667, 
14 Am. Rep. 710. 

While such a rule is probably sound where the condemnation of 
adjacent lands is for the purpose of enlarging an old" and fixed loca- 
tion, the rule seems of more doubtful justice in cases where, from the 
nature of the work, it is evident, from the moment of the passage of 
the legislation authorizing it, that the land in question will necessarily 
be required for the public improvement. Where, from the inception 
of the public improvement, it is known with practical certainty that the 
land will be- required for the public project, this in itself negatives any 
supposed advantages which might accrue to the land held in private 
ownership by reason of its adjacency to the grounds of a public Cap- 
itol, park, or like improvement. If from the outset it is known that 
the lands must be taken for the public purpose, it is unsound to base 
their valuation upon any supposed advantages arising from their con- 
tinuance in private hands as lands adjacent to public grounds. 

The application of the rule that the date for the valuation is the 
date of legal condemnation, rather than the date upon which by legis- 
' lative act or by practical and necessary inference from such act it be- 
came known that the lands would be required for public purposes, is 
a matter that seems to me to require some further and careful con- 
sideration. 

The enhancement of price due to the public improvement, if based 
upon the reasonable expectation that the lands may be held by the pri- 
vate owner with the added advantages of adjacency to the lands im- 
proved by the public, is legitimate; but when this expectation is de- 
stroyed by the practical certainty, as distinguished from legal certainty, 
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that the lands are not to continue in private ownership adjacent to 
improved public lands, then the reason fails. It is unsound to look 
merely at the date of filing a petition for condemnation in considering 
how far the value has been enhanced by the public project. 

In view of the fact that by the application of this rule the public 
has been compelled to pay private owners of lands an advanced value 
due to the very improvement which the public has imdertaken, it 
would be wise, upon the institution of public works requiring the ex- 
ercise of eminent domain, that officers of government, national, state, 
or municipal, should have some of the prevision shown by Jeremy 
Bentham, when, among other interesting occupations, he framed a 
project for a canal across the Isthmus of Panama, and in pursuance of 
his habit of foresight made provision that, in awarding compensation 
for lands taken, no compensation should be awarded for values created 
by the improvement itself. 

Assuming, however, that it is proper to apply in the present case 
the rule that damages must be assessed as of the date of condemna- 
tion, the present case is quite different from the cases which we have 
cited. The right to wharf out in front of the claimant's land was not 
absolute, but was conditional upon the recommendation of plans by the 
Chief of Engineers and their authorization by the Secretary of War. 
See Act March 3, 1899, c. 425, § 10, 30 Stat. 1161 (U. S. Comp. St. 
1901, p. 3541). 

The opinion of this court in the present case on deniurrer to the 
claimant's answer considers the legislation relative to this condemna- 
tion proceeding. 145 Fed. 654. 

The purpose of Congress in extending the breakwater to the shore 
was to provide a shelter and a landing place for the passengers, crews, 
and cargoes of vessels in distress, and other vessels, and for the life- 
boats of the Point Judith Life-Saving Service. The general improve- 
ment at Point Judith was for the creation of a harbor of refuge. See 
Act March 3, 1905, c. 1482, 33 Stat. pt. 1, p. 1119. 

The amended petition for condemnation in the present case was 
filed on Miarch 8, 1906. After the passage of an act so clearly de- 
fining the purpose of Congress, no owner or purchaser of the upland 
in this vicinity could reasonably expect the approval of the Secretary 
of War for the erection of a wharf by private parties in the most 
sheltered location immediately adjacent to the breakwater. A value 
based upon such expectation is entirely too conjectural, under the cir- 
cumstances. 

The purpose of Congress in its large expenditures upon this break- 
water, the creation of a harbor of refuge for small craft and live-sav- 
ing boats, as well as for larger vessels, seems inconsistent with any 
reasonable expectation that an owner of the upland was to be per- 
mitted to appropriate for himself the choicest location in a harbor of 
refuge created at the expense of the people. It is true that under 
other circumstances the condition precedent, that the approval of the 
engineers and the authorization of the Secretary of War must be pro- 
cured, might not prevent a valuation based upon a reasonable expec- 
tation that such authority might be procured and that a wharf might be 
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erected. In such a case a wharf site might have special value, even 
though governmental authority were necessary before the wharf could 
be erected; but that, in the present case, any one should expect that 
the Secretary of War would grant to private owners what the claim- 
ant says is the best protected part of the harbor of refuge, and which 
obviously is a suitable anchorage ground for small craft, for the erec- 
tion of a private wharf, is an expectation of such unsubstantial char- 
acter that it could not fairly be taken into consideration as a basis for 
holding that this claimant has suffered substantial damages by being 
deprived of a wharf site beside the breakwater. 

The legislation which accompanied the building of this important 
national work was sufficient to apprise any owner or intending pur- 
chaser of the upland that it was primarily undertaken in the interests . 
of the people of the United States, and not for the enhancement of 
the values of private property. 

While the petition for condemnation was filed after the work was 
substantially completed, the proceedings from the passage of the act 
to the decree of condemnation were so continuous as to render it prac- 
tically certain that the Secretary of War would not have granted 
permission to build a private wharf in front of lands which the gov- 
ernment would need for carrying out its project. That intelligent 
officials, for the sole advantage of a private owner, would voluntarily 
grant him a valuable privilege, knowing that subsequently they must 
condemn and compensate him for it at the expense of the public, is 
not to be supposed. 

For the above reasons, as well as for the reasons set forth therein, 
the commissioners' report should be confirmed. A draft decree con- 
firming the commissioners' report may be presented accordingly. 



In re MISSION FIXTURE & MANTBIi CO. 

(District Court, W. D. Washington, N. D. May 19, 1910.) 

No. 4,041. 

L CHATTEli MOBTGAOES (§ 196*) — ^FAILURE TO FiLB— EFFECT. 

Under Act Wash. March 18, 1899 (Laws 1899, c. 98) §f 2, 8, 6. reqnlring 
chattel mortgages to be filed within 10 days after their execution, and 
making filed mortgages notice to the world, until filing a mortgage not 
filed within that time, does not affect creditors, whether antecedent or 
subsequent 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent Dig. i 429; 
Dec. Dig. i 196.*] 

2. Bankruptcy (§ 161*) — ^Pbefebence&— Chattel Mobtoaoes. 

Since a chattet mortgage not filed within 10 days as required by Act 
March 13, 1899 (Laws Wash. 1899, c. 98) §§ 2, 3, 6, first became a lien when 
filed, it constituted a preference when filed within four months next pre- 
ceding the mortgagor's bankruptcy. 

[E5d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 261; Dec. 
Dig. § 161.*] 

*For other casea aee same topic A 9 number in Dec. & Am. Digs. 1907 to date, A Rep'r Indexes 
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In the matter of the Mission Fixture & Mantel Company, bank- 
rupt. Order of the referee, allowing a claim of Northwest Trust & 
Safe Deposit Company as an unsecured claim, affirmed. 

Leander T. Turner and Sandford C. Rose, for claimant. 
McClure & McClure, for trustee. 
Carkeek & McDonald, amici curiae. 

DONWORTH, District Judge. On February 17, 1909, the Mis- 
sion Fixture & Mantel Company made and delivered to Thomas S. 
Lippy its promissory note for $6,000, with interest at the rate of 8 
per cent, per annum, and a chattel mortgage bearing the same date, 
covering its stock in trade. The consideration for the note and mort- 
gage was the loan of $6,000 by Mr.Xippy to the company. While the 
record is not clear on the subject, it is assumed in the briefs on file 
that the loan was made contemporaneously with the delivery of the 
note and mortgage, and I shall make the same assumption. ~ The mort- 
gage was not recorded or filed in the county auditor's office until Au- 
gust 3, 1909. On the day following the filing of the mortgage these 
proceedings in bankruptcy were begun, and the mortgagor corporation 
adjudged bankrupt on its written admission and consent. The note 
and mortgage having been assigned to the Northwest Trust & Safe 
Deposit Company, that company has presented its verified proof, pray- 
ing for their allowance as a secured claim. The referee, on the ob- 
jection of the trustee, held the mortgage invalid, and allowed the claim 
as an unsecured claim only. On the petition of the trust company, the 
order of the referee is before the court for review. 

In the objections of the trustee it is alleged : 

"That during the period between the execution and delivery of said mort- 
gage (on or about February 17, 1009) and the date of the filing and recording 
of the same, the entire property covered by said mortgage was in the sole 
possession of the banlimpt, and was in part sold by the bankrupt without 
the appUcation of any of the proceeds thereof to the reduction of the mort- 
gage debt; that a portion of the Indebtedness proved in behalf of the cred- 
itors, as shown by proofs of debt on file herein, was incurred subsequent to 
the said February 17, 1909; that said mortgage was withheld from record 
for the purpose of maintaining the credit of said corporation." 

These allegations are not denied by the trust company. 

The legislation of the state of Washington concerning the recording 
or filing of chattel mortgages was, for many years^ emfaK>died in a sec- 
tion of the Code reading as follows: 

VA mortgage of i>ersonal property is void as against creditors of the mort- 
gagor or subsequent purchasers and incumbrancers of the property for value 
and In good faith, unless it is accompanied by the affidavit of the mortgagor 
that it is made in good faith, and without any design to hinder, delay or de- 
fraud creditors, and it is acknowledged and recorded in the same manner as 
is required by law in conveyance of real property." Ballinger's Ann. Codes & 
St. $ 4558 (Pierce's Code, § 6531). 

In 1899 the Legislature passed "An act relating to chattel mortgages 
and the filing thereof, and repealing all laws in conflict therewith/* ap- 
proved March 13, 1899 (Laws 1899, p. 167). 

Section 2 of this act provides that: 



Digitized by 



Google 



IN RE HISSION FIXTURE A MANTEL CO. 265 

^Every such Instrnment within ten days from the time of the execntlon 
thereof shall he filed in the office of the county auditor of the county in which 
the mortgaged property 1b situated." 

And further provides that: 

**Such Instrument shall remain on file for the Inspection of the public.** 

The only other sections of the act pertinent to the present subject 
are as follows : 

•*Sec. 3. Every mortgage filed and indexed in pursuance of this act shall be 
held and considered to be full and sufficient notice to all the world, of the 
existence and conditions thereof, but shall cease to be notice, as against cred- 
itors of the mortgagors and subsequent purchasers and mortgagees in good 
faith, after the expiration of the time such mortgage becomes du& unless 
before the expiration of two years after the thne such mortgage becomes due, 
the mortgagee, his agent or attorney, shall make and file as aforesaid an affi- 
davit setting forth the amount due upon the mortgage, which affidavit shaU 
be annexed to the instrument to which it relates and the auditor shall endorse 
on said affidavit the time it was filed." 

'*Sec. 6. That a mortgage given to secure the sum of $300 or more exclusive 
of interest, costs and attorneys or counsel fees may be recorded and indexed 
with like force and effect as if this act had not been passed, but such mort- 
gage or a copy thereof must be filed and indexed also as required by this act" 

In the case of Mills, Trustee, v. Smith, 177 Fed. 662, the Circuit 
Court of Appeals of this circuit decided that the act of 1899 did not 
repeal the section of the Code above quoted and superseded it only to 
the extent that the provisions of the two enactments are in conflict. 

It is urged by counsel for the trust company that the word "cred- 
itors," both in the Code and in the later act, must be construed as 
meaning only persons who become creditors during the- period inter- 
vening between the execution of the mortgage and its filing in the re- 
cording office. The courts of Michigan and Kentucky have given this 
construction to statutes of similar import, holding that an unrecorded 
chattel mortgage is good as against prior creditors. Brown v. Brabb, 
67 Mich. 17, 34 N. W. 403, 11 Am, St. Rep, 549 ; First National Bank 
v. Gunterman, 94 Mich. 125, 63 N, W, 919; Heenan v. Forest City 
Paint Co,, 138 Mich. 648, 101 N. W. 806; Swafford's Administrator v. 
Asher (Ky.) 105 S. W. 164; Wicks v. McConnell, 102 Ky. 434, 43 S. 
W. 205. 

The United States District Courts sitting in those states have fol- 
lowed the construction of the statutes adopted by the state courts. In 
re Adams (D. C.) 97 Fed. 188 ; In re Ducker (D. C.) 133 Fed. 771. 

Ill Willamette Casket Company v. Cross, 12 Wash. 190, 40 Pac 
729, the Supreme Court of Washington declined to decide whether 
withholding a mortgage from record would affect its validity as 
against prior creditors, for the reason that the question was not in- 
volved in the case. 

In Blumauer v. Clock, 24 Wash. 596, 64 Pac. 844, 85 Am. St. Rep, 
966, reference was made to the Michigan statute as being "a statute 
like ours" ; but it was again unnecessary for the court to say whether 
or not it would follow the Michigan decisions on the point now under 
consideration. The court, however, did say: 

•It is generally held that, where the statute does not restrict the word 
'creditor/ the courts wiU not limit its application. A creditor and an in- 
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cumbrancer may stand in a dual capacity; for an ii^cumbrancer mast, at 
leasts be a creditor, although a creditor need not necessarily be an incum- 
brancer. It seems to us that the more reasonable and Just construction of 
the law would be to construe the term 'creditor* with reference to the incep- 
tion of the obligation of the debtor, rather than to conditions which might 
afterwards arise." 

This language, I think, means that a person is to be deemed a cred- 
itor within the contemplation of the statute from the time when the 
debtor becomes obligated to him, and, if that is its meaning, an un- 
recorded mortgage is void as to one who holds an obligation against 
the mortgagor, though the inception of the obligation antedated the 
making of the mortgage. 

The Court of Appeals of New York, in construing a similar stat- 
ute, has reached a conclusion essentially diflferent from that adopted by 
the courts of Michigan and Kentucky. 

In Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073, the New York 
court says: 

'*It is claimed in behalf of the defendants that the word 'creditors,' in the 
act of 1833, only applies to a person whose debt originated after the execu- 
tion of the mortgage, and during the default in filing, and that by the true 
construction of the act a mortgage of chattels is not void for an omission to 
file the same, as against a creditor whose debt antedated the execution of the 
mortgage, or, at least, that it is valid as against an antecedent creditor, pro- 
Tided it is filed before he acquired a lien upon the mortgaged property. It is 
to be observed that the limited meaning of the word 'creditors' in the act of 
1833* insisted upon in behalf of the defendant, has no support in the literal 
reading of the act The first section declares that a mortgage of chattels 
which shall not be accompanied by an immediate delivery, and an actual and 
continued change of possession, of the things mortgaged, 'shall be absolutely 
void as against the creditors of the mortgagor, and as against subsequent pur- 
chasers and mortgagees in good faith, unless the mortgage, or p true copy 
thereof* shall be filed as directed in the succeeding section of the act' There 
is nothing in the language of the section confining the meaning of the word 
'creditors,' or restricting its natural sense, or which indicates an intention to 
distinguish between a creditor who became such before, and one who became 
a creditor after, the execution of the mortgage. The section speaks of 'sub- 
sequent purchasers and mortgagees.' There was a very good reason for this, 
since a prior purchaser or mortgagee would stand on his paramount right, 
and needed no protection, or would have the means of protection, against a 
subsequent mortgagee. The use of the word 'subsequent,' as applied to pur- 
chasers or mortgagees, may not be of great importance in ascertaining the 
meaning of the word 'creditors* ; but it indicates that the Legislature had In 
mind, and expressed, in respect to one class of persons to be protected by the 
statute, the time when their rights accrued with reference to the execution of 
the mortgage. ♦ ♦ ♦ It is impossible to say that only creditors who became 
such during the existence of a mortgage may be injured by keeping the mort- 
gage secret. It certainly is not improbable that in many cases antecedent 
creditors may be lulled into security and forbear the collection of their debts 
at maturity by the apparent unincumbered possession and ownership by the 
debtor of property covered by an undisclosed mortgage. The statute pre- 
scribes a general rule which must be observed in order to entitle a mortgagee 
to assert his lien as against creditors; and, although a creditor may have 
notice of an unfiled mortgage at the time the credit is given, yet it is held 
that as to a creditor with notice such a mortgage will be postponed to the lien 
of Judgment and execution in his favor upon the debt so contracted." 

This construction of the statute appears to me more reasonable, 
more in accordance with the views expressed by the Washington Su- 
preme Court, and more likely to prevent frauds and evasions than the 
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construction adopted Ky the courts of Michigan and 'Kentucky. It 
naturally follows from the proposition, approved by the Washington 
Supreme Court, that, where the statute does not restrict the word 
"creditors," the courts will not limit its application. 

The New York statute, like the Code section of this state, did not 
prescribe the time within which the recording must take place, and 
the court held that a reasonable time consistent with due diligence 
would be allowed. The Washington statute of 1899, however, ex- 
pressly provides that : 

"Every such Instrument, within 10 days from the time of the execution 
thereof, shall be filed in the office of the county auditor.*' 

This language must be given effect. It is contended by counsel for 
the trustee, as I understand them, that a mortgage not filed within the 
10 days, though it may be filed subsequently, is- absolutely null and 
void as to all creditors of every class, even as to persons who become 
creditors after the filing. Whether such construction is correct, it is 
not necessary now to decide. Whatever may be the effect of filing 
such a mortgage after the time limited, it seems clear that in order to 
make the mortgage binding on creditors of any class from the time of 
its execution it must be filed within the 10 days. Section 6 of the 
act, which provides that a mortgage for $300 or more may be recorded 
and indexed with like force and effect as if the act had not been 
passed, cannot aid the trust company's contention, because the same 
section further provides that such mortgage, or a copy thereof, must 
be filed and indexed as required by this act. It follows, therefore, 
that as the mortgage was not filed within the 10 days it could have no 
force or effect as to any creditor, whether prior or subsequent, until it 
was actually filed on August 3, 1909, the day before the filing of the 
petition in bankruptcy and the adjudication. 

Here the bankruptcy law of the United States, the paramount leg- 
islation on the subject, comes into play. Assuming that the mortgage 
first took effect as to creditors on August 3d, it then took effect as a 
nwtgage given to secure a pre-existing indebtedness. If the state 
statute correctly construed did not make it invalid as to all creditors at 
that time, the bankruptcy law avoids it as a preference. The giving of 
the mortgage originally was for a present consideration, and therefore 
did not constitute a preference. In my opinion, however, by the pro- 
visions of the state statute the mortgage had no validity as to creditors 
prior to its filing on the day before the bankruptcy adjudication, and, if 
under that statute it first became a lien as against creditors on that 
date, it constituted a preference just as if it was first written at that 
time. By section 60 of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 662 [U. S. Comp. St. 1901, p. 3445]), where the preference 
consists in a transfer, the period of four months for avoiding the pref- 
erence does not expire until four months after the date of the record- 
ing or registering of the transfer, if by law such recording or reg- 
istering is required. 

The mortgage is, therefore, invalid as against the trustee and cred- 
itors generally, and the order of the referee is, accordingly, affirmed. 
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LARSEN ▼. UNITED GAS IMPROVEMENT CO. 

(Circuit Court, E. D. Pennsylyania. July 21, 1910.) 

No, 8ia 

1. Master and Sebtant (J 278*) — Neqligbncb (g 134*) — Safe Plaob— Dah- 

GEBOUB Building. 

In an action for death of the serrant of a subcontractor by the coI« 
lapse of a buildinsr in process of alteration, evidence held to sustain 
a finding of negligence on the part of both the contractor and the sub- 
contractor in the manner of their tearing out the old part of the build* 
ing and putting in shoring. 

[Ed. Note. — For other cases, see Master and Servant, Dea Dig. I 
278 ;♦ Negligence, Dec. Dig. i 134.*] 

2. Master and Servant (| 332*)— Death of Servant—Independent Cow- 

tractor. 

In an action against the lessee of a building in process of reconstruc- 
tion for the death of the servant of a subcontractor by the collapse 
of the building, owing to the negligent manner in which Hie work was 
accomplished, whether one of the lessee's architects, who the contract 
provided should superintend the work, in fact directed the manner 
And method of doing the work, so as to charge the lessee with the conse- 
quences of the contractor's negligence in performing It, held for the Jury. 

[Ed. Note. — For other cases, se^ Mastei and Servant, Cent Dig. | 
1276; Dec Dig. i 332.*1 

At Law. Action by Elizabeth Larsen against the United Gas Im- 
provement Company. Verdict for plaintiff. On defendant's motions 
for judgment non obstante veredicto and for a new trial. Denied. 

W. W. Mentzinger, Jr., and John McClintock, Jr., for plaintiff. 
R, Stuart Smith and Morgan, I^ewis & Bockins, for defendant 

HOLLAND, District Judge. This action was instituted by the 
plaintiff to recover damages for the death of her husband, who was 
killed in the falling of a building at the northeast comer of Eleventh 
and Market streets, Philadelphia, on the 15th day of July, 1909. Addi- 
tions, alterations, and improvements were being made to this building, 
which required the tearing out of the two lower stories and almost the 
entire interior. During the progress of the work the upper stories 
were shored up, which made the work especially dangerous. 

The defendant had entered into a contract with the Sax & Abbott 
Construction Company to do this work, in accordance with certain 
plans and specifications, which had been prepared by Rush & Lacey, 
architects. Sax & Abbott Company entered into a written contract 
with H. Sheeler & Co. for the furnishing of all labor, materials, tools, 
rigging, scaffolding, and appliances necessary to completely finish the 
work of shoring the walls, including the cutting of the walls and 
floors, and other cutting* necessary to erect shores and needles, for 
which it was to receive a certain compensation. This work was the 
most important to be done, requiring knowledge and judgment in 
order that the place might be safe and secure against accident. The 
contractor and subcontractor started the work about the same time, 

*For other cases tee same topic A 8 mtjmbbb in Dec. it Am. Diga. 1907 to date, ft Rep'r Indexes 
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and continued from about the middle of May to the 16th day of July, 
when the building collapsed. There was evidence of negligence and 
imperfect work, and the falling of the building was no doubt the re- 
sult of divided authority, bad management, and n^ligence. The hus- 
band of the plaintiff, who was employed by H. Sheeler & Co., the sub- 
contractor, was killed by the falling of the building, and she alleges 
in her statement of claim that the defendant "by its duly authorized 
agents, servants, and employes was engaged in making certain im- 
provements, alterations, additions and repairs," and 5iat it "neg- 
ligently directed the work in such a manner that the entire structure 
became weakened and dangerous to workmen engaged in and about 
the making of said improvements, alterations, additions, and. repairs, 
and failed to provide a reasonably safe place for the workmen to per- 
form their duties, and failed to use due and proper care in the selec- 
tion and retenticm of competent agents to conduct and direct the 
operation of said building." So that, as tersely stated by the defend- 
ant, the plaintiff, in order to recover in this action, must show that 
the negligence resulting in the accident was the negligence of an em- 
ploy6 or agent of the defendant who was doing the work for the de- 
fendant 

There was sufiicient evidence submitted to carry the case to the jury 
on the question of negligence on the part of the contractor and sub- 
contractor in their manner of tearing out the old part of the building 
and in putting in the shoring, which tc^ether resulted in making the 
place so obviously dangerous that William R. Hall, an experienced 
contractor and builder, three or four days before the collapse, ob- 
served that the work of shoring was done in a way to coake it very 
dangerous, and the holes were cut in the partition wall irom the foun- 
dation up in a very irregular manner. The building was then re- 
garded by him in such a dangerous condition that he would not risk 
going to the fojurth floor, but got out as quickly as he could. This 
contractor was doing some work on Market street, but for several days 
prior to the accident warned every one he laiew not to stand near the 
building as it was liable to fall. 

This evidence, together with that of the other witnesses, was, we 
think, sufficient on the question of the negligent performance of the 
work. The only other question then is as to whether or not the de- 
fendant was responsible for this negligence. There is no doubt that 
upon the contract alone made between the defendant and the Sax & 
Abbott Company the latter is an independent contractor, for whose 
negligence the defendant would not be liable. * 

The Sax & Abbott Company agreed to "provide all material and 
perform all work for the alterations and additions to these properties," 
in accordance with the plans and specifications prepared by Rush & 
Lacey, architects, and it is further agreed that the work "is to be done 
under the direction of said architects acting as counsel for the lessee, 
* * * and that the decision of the architects as to the true intent 
of the drawings and specifications shall be final." This supervision 
or direction reserved in the contracts, however, evidently is intended 
only to give the architects power to enable them to see to it that the 
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contractors and workmen were performing the work in accordance 
with plans and specifications, and authorizes them to pass upon the 
question as to whether or not they were complying with the require- 
ments in these plans and specifications, and, of course, under the cir- 
cumstances, if there had been nothing more in this case than the agree- 
ment showing the relation of the parties, the defendant would not be 
responsible for any negligence which might -have occurred. But the 
plaintiff contends that notwithstanding the existence of this contract of 
employment made and entered into between the defendant and the Sax 
& Abbott Company, that the defendant company had Lacey, one of 
its architects, who was also an engineer, in the building daily, and 
that the evidence shows that he was in direct charge of the manner 
and method of performing the work. There was evidence that Lacey 
had a desk in the building ; was there daily ; settled disputes among the 
bricklayers ; directed how certain bolts should be used ; and at one time 
in the progress of the work, when a crack on the Eleventh street side 
of the building appeared, that work was stopped by the foreman of the 
Sax & Abbott Company to submit the question of its danger to Lacey, 
and that after an examination of the crack by Lacey and the fore- 
man of the contractor the work was continued. The evidence as to 
the control by Lacey is found in the testimony of Anderson and Fickes, 
skilled workmen, and Coleman, who was a "labor boss," and it was the 
contention of the plaintiff that this was sufficient to carry the case to 
the jury upon the question as to whether or not the defendant was di- 
recting the manner and method of performing the work as well as 
seeing to it that the work generally was done in accordance with the 
plans and specifications. 

The defendant offered no evidence, and submitted a request that the 
court charge the jury that under all the evidence the verdict should 
be for the defendant. This request was refused. The case was sub- 
mitted to a jury on the question as to whether or not,the supervision 
of the defendant was such as to make the contractor his agent, for 
whose negligent acts the defendant would be liable, and there was a 
verdict in favor of the plaintiff. 

The defendant practically abandoned its motion and reasons for a 
new trial at the argument, and insisted upon the motion for judg- 
ment non obstante veredicto upon the ground that the Sax & Abbott 
Company was an independent contractor, for whose negligent acts, if 
any, the defendant was not liable, and insists that the case at bar is 
controlled by the principle followed in a long line of casas, and aptly 
stated recently by the Supreme Court of Pennsylvania in Miller v. 
Merritt, 211 Pa. 127, 60 Atl. 608. The language used there is di- 
rectly applicable to the provision in the agreement in this case : 

"It is apparent • • • that the clause of the agreement • ♦ • con- 
ferred on the owner's superintendent of construction only such supervisory 
powers as would enable him to see that the defendants were performing the 
work In accordance with the provisions of the contract and specifications, 
and gave him no authority to direct the workmen as to the methods of ex- 
ecuting the details of the work." 

The same principle was applied in Morning v. Cramp & Company 
(C. C.) 170 Fed. 364, a case recently tried in this district before Judge 
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McPherson. The question of independent contractor is considered 
in a very complete note to the case of Richmond v. Sitterding, 101 Va. 
354, 43 S. E. 562, 65 L. R. A. 445, 99 Am. St. Rep. 879. There is no 
doubt at all but that, this line of decisions establishes the proposition 
that where the supervision of the owner does not extend to the man- 
ner and method of doing the work, but only empowers the superin- 
tendent to see-to it that the work is done by the contractor in accord- 
ance with plans and specifications, the latter alone is liable for his 
own negligence, and it cannot be visited upon the owner of the prop- 
erty. But, in this case, the plaintiff contended there was evidence to 
show that the supervision of Lacey extended not only as to results, but 
that the manner and method of doing the work was passed upon and 
controlled by him, and that the evidence of Anderson, Fickes and 
Coleman, together with other facts and circumstances, was sufficient to 
go to the jury upon the question as to whether or not Lacey was not 
in such control. There is no dispute as to the testimony of these wit- 
nesses and other facts and circumstances with regard to what Lacey 
actually did about the building; but while the plaintiff insists that the 
proper inference to be drawn from his acts is that he was in control of 
the manner and method of doing the work, the defendant urges that 
this evidence shows that Lacey did no more than was required of him 
under the contract with the Sax & Abbott Company; that his acts 
were entirely consistent with his authority to direct as to results ; and 
that the court should enter a judgment in favor of the defendant. But 
we cannot agree that it is the duty of the court to decide whether or 
not the facts and circumstances submitted as to Lacey's authority war- 
rant the inference that he controlled the manner and method of doing 
the work, or that he directed as to results only. This was a question 
for the jury. 

In the case of Bain v. Works Company, 223 Pa.. 96, 72 Atl. 279, 
there was a recovery allowed for personal injuries against th^ de- 
fendant who had employed the contractor to do the work, but. had 
paid the wages of the men employed by the. contractor as they came 
due. Justice Stewart, in rendering the decision of the Supreme 
Court, said, inter alia: 

"The evidence on the part of the plalntiCf would have wholly failed to 
associate the defendant with any responsibility in connection with the erec- 
tion of the tanks except for one fact which was undisputed. Though not 
a single one of the workmen who were engaged says that he was originally 
employed by any one known at the time to represent the defendant, yet, 
all say that the wages they received were paid them, in whole or in part, 
by the defendant company, and not by Robinson. This circumstance, ^un^ 
explained, would warrant the inference that the contract between defend- 
ant and Robinson had been ignored or superseded. The defendant advanced 
an explanation, wholly consistent with Its position, that the work was be- 
ing done by Robinson under contract when the accident happened. It was 
this: That Robinson reported to the company that he was without funds 
to pay the men he had employed, and asked that the company do so and 
charge him with the advancement; that rather than have the work fail, 
or run the risk of liens, the company acceded to his request, and paid the 
men directly. This raised a question of fad which necessarily drew the 
question to the jury. The explanation rested wh'olly upon oral testimony, 
which, if believed by the jury, would leave the contract between the de- 
fendant and Robinson wholly unalfeded by theMroutnstanoe that the d^ 
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fendant had paid the wages. If the explanation was a tme statement of 
facts, it was more than sufficient to oyercome the inference of abandonment 
of the contract from the payment of wages. Whether it u>a% trtLe wob a 
question for the jury.** 

The inference, to be drawn as to the extent of the management and 
authority exercised by Lacey, from the acts he did and orders given in 
connection with the work, was for the jury. It was properly submit- 
ted, and a verdict rendered in favor of the plaintiff. This being a 
question of fact, it was decided by the proper tribunal, upon competent 
evidence, and we therefore are compelled to refuse the motion for 
judgment non obstante veredicto, and overrule the motion for a new 
trial. 



THE JOSEPH VACOARO. 

(District Court, E. D. Louisiana. June 25, 1910J 

No. 14,015. 

1. 00LLISI0I7 (§ 125*) — EviDENCB— Cause of Coixisiow— Overtaking Vessei.. 

Evidence on Ifbel against an overtaking steamship for colliding with 
a steam tug held to show that the direct cause of the accident was an 
unforeseen shifting of the river current. 

[Ed. Note. — For other cases, see Collision, Cent Dig. {§ 275, 277; Dec. 
Dig. f 125.* 

Overtaking vessels, see note to The Rebecca, 60 C. O. A* 254.] 

2. Collision (§ 51*) — Ovebtaking Vessels— Duties. 

An overtaking vessel must keep out of the overtaken vessel's way. 
[Ed. Note.— Fop other cases, see Collision, Cent Dig. | 57; Dec. Dig. 
§51.*] 

3. Collision (§ 102*) — Nabbow Channel— Vessels Abreast^-Joint Negli- 

gence. 

A steam tug and a steamship to which the tug had taken a pilot were 
equally negligent in attempting to enter a pass less than 700 feet wide, 
abreast and without exchanging signals, at a point where the current 
was treacherous and frequently shifted. 

[Ed. Note. — For other cases, see Collision, Cent Dig. IS 182, 190, 196; 
Dec. Dig. i 102.*] 

4. Shipping (§ 81*) — ^Negligence of Pilot— LtIAbilitt. 

In admiralty a vessel may be held in rem for the n^igence of a com- 
pulsory pilot, though the owner would not be liable in an action at coni- 
mon law. 

[Ed. Note. — ^For other cases, see Shipping, Cent Dig. i 347; Dec Dig. 
§ 81.*] 
6i» Pilots (§ 2%*) — Pilots' Association— Natube—**Pabtnebship.'* 

The Associated Branch Pilots of the Port of New Orleans, an associa- 
tion created to pilot and assist in the salvage of vess^s, the members 
sharing In the expenses and the profits equally, the association collect- 
ing the fees and being governed by a president and board of directors, Is 
an ordinary partnership under the law of Louisiana and may select, con- 
trol, and discharge any of its members. 

[Ed. Note.— For other cases, see Pilots, Cent Dig. | 17; Dec. Dig. § 
2%.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5191-5202; 
vol. 8, pp. 7746-7747.] 

•For other cases 4iee same topic A f huumsh In Dec. A Am. Diga. 1907 to date, A Rep'r Indexes 
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6l P11.OT8 (J 2%*) — Pilots' Associatioh — Right to Sub — Nbqligbwob of 
Membeb. 

The Associated Branch Pilots of the Port of New Orleans, being a part* 
nership, cannot maintain libel against a steamship for collision with the 
association's tug, based on negligence of the steamship's pilot, where he 
is a member of the association. 

[£)d. Note.— For other cases, see Pilots^ Cent Dig. i 17; Dec. Dig. | 
2%.*] 

Libel by Bernard Michel against the steamship Joseph Vaccaro. 
Libel dismissed. 

J. R. Beckwith and Rice & Montgomery, for libelant 
Howe, Fenner, Spencer & Cocke, for defendant. 

FOSTER, District Judge. This is a case of collision. The libel- 
ant, as president of the Associated Branch Pilots of the Port of New 
Orleans, La., brings his libel in rem against the steamship Joseph 
Vaccaro on behalf of the said association for damages occasioned the 
steam tug Underwriter, belonging to the said association, arising from 
a collision of the Vaccaro with said tug. 

There is, as usual, some conflict of testimony as to just how the 
accident happened. Resolving this as best I can in order to have all 
the witnesses speak the truth if possible, I find the facts to be as fol- 
lows: 

On the night of the collision, February 23, 1907, about 11 :30 p. m., 
the Vaccaro a'ppeared off the mouth of the South Pass of the Mis- 
sissippi river, and the Underwriter went out to her for the purpose of 
putting a pilot on board. The Vaccaro was lying about half a mile 
outside of the end of the letties, and the Underwriter approached on 
her port side, went around her stem, came up on her starboard side, 
stopped a little forward of her beam, and a pilot put off in a small boat 
to board the Vaccaro. The Underwriter then dropped astern of the 
Vaccaro, and after picking up the returning small boat went about on 
the Vaccaro's quarter and came up on her port side. Both vessels 
got under way at about the same time, the Underwriter being a little 
astern of the Vaccaro when the latter started; but the Underwriter 
went ahead faster and was in advance with the Vaccaro overlapping 
her stem, and about 100 feet in width separating the two vessels, when 
they attempted to enter the South Pass jetties. 

When fully in the current of the river, the Vaccaro took a sudden 
sheer to the left and ran into the Underwriter, striking her about 20 
feet from her stem andl cutting her plates down below the water's 
edge; the collision occurring about eight minutes after the Vaccaro 
started. The vessels exchanged no signals whatever. When the Vac- 
caro sheered, the accident seems to have been inevitable, and there- 
after neither vessel was guilty of any fault. 

It is true the master of the Underwriter testified that he went ahead 
full speed before the Vaccaro got under way, and opened up a gap 
between the vessels ; but it is not probable that he was paying any at- 
tention at all to their relative positions. He was not looking, and 
did not know where the Vaccaro was, until after he had given a signal 

*For other caiei see lame topic A 8 mumbeb in Dec. A Am. Digs. 1907 to date, ft Rep'r Indtxea 
180 F.— 18 
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to slow down the Underwriter, and only then did he see the dangerous 
proximity of thje Vaccaro. Besides he is contradicted by others of 
libelant's witnesses. The engineer of the Underwriter testifies that they 
were running at about six knots an hour, half speed, when he received 
the signal to slow down. He did not obey it, as it was immediately 
followed by a signal for full speed ahead, and then he had to open 
the valves to let the steam into the low pressure cylinders to comply 
with the order. The pilot of the Vaccaro, libelant's witness, testifies 
that the Underwriter went about under the stem of the Vaccaro and 
then passed her on the port side while they were under way. This is 
corroborated by the master of the Vaccaro. The engineer of the Vac- 
caro also testified that her engines were stopped when he got the signal 
to go ahead full speed, and that it would take about a quarter of an 
hour to develop the Vaccaro's maximum speed of 12 knots. 

The first inquiry is, naturally, as to the proximate cause of the ac- 
cident. It is contended by libelants that the steering gear of the Vac- 
caro did not work; but I do not find this borne out by the evidence. 
There is some testimony to show that at previous times the steering 
gear of the Vaccaro had worked stiffly ; but the same may also be said 
of the Underwriter. Both vessels have steam steering gear. Several 
witnesses testify without contradiction that the Vaccaro's steering 
gear was in perfect order, and the testimony of her pilot, who was in 
the best position to observe the handling of the boats, shows that his 
orders were responded to and she answered her helm .up to the mo- 
ment she took the sheer. I have no doubt the steering gears of both 
vessels were in good order at the time of the collision. Both vessels 
were properly manned and lighted. 

The South Pass jetties are very narrow, about 700 feet in extreme 
width, and frequent wing dams tend to further constrict the channel. 
On this particular night there was a high stage of river, and the cur- 
rent going out of the mouth of the jetties was very strong, probably 
running at least five miles an hour. The evidence also shows that at 
this particular point the current is very treacherous, frequently shift- 
ing, and sometimes indulging in unaccountable whirls and eddies. 
The Vaccaro was on her proper course, running steady and obeying 
her helm, but suddenly sheered when the current struck her, so I must 
conclude that the direct cause of the accident was one of those unfore- 
seen shif tings of the current, and to that extent the collision was un- 
avoidable. 

Nevertheless, had the vessels not been in such dangerous and close 
proximity, no serious accident would have occurred, at least not to the 
Underwriter. The Underwriter and the Vaccaro were in charge of 
skillful and experienced pilots who daily perform their relative duties 
in sight of each other. Necessarily the pilot of the Vaccaro was in 
absolute control as to the speed and course of the vessel, and he oug^ht 
to have known the probable maneuvers of the Underwriter. The same 
may be said of the master of the Underwriter. He ought to have 
known approximately what the course and speed of the Vaccaro would 
be. Both men ought to have known the dangers of the current in this 
narrow pass. Both of these men were fully aware of the danger but 
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apparently, perhaps because of constant association and familiarity 
with it, each seems to have been obHvious to the possible result of 
these two vessels entering the pass practically abreast. 

It is urged that the Vaccaro was an overtaking vessel, and the bur- 
den is on her, therefore, to establish want of negligence in herself to 
defeat a recovery by the Underwriter; but the present case is unique 
and cannot be governed by hard and fast rules as to overtaking or 
crossing. It may be that at the time of the collision the Vaccaro was 
the overtaking vessel, as her speed was being gradually accelerated; 
but it is also true that the Underwriter was first the overtaking ves- 
sel, and, therefore, when she passed the Vaccaro it was incumbent on 
her to keep out of the latter's way. So, too, the pilot in charge of the 
Vaccaro ought to have known better than to enter the pass practically 
abreast of another ship. To this extent he was equally at fault with 
the master of the Underwriter. In common prudence one of these 
boats should have stopped and allowed the other to go ahead. Per- 
haps the duty was greater on the Underwriter, as her sole object in 
going out was to insure the safe entrance of the Vaccaro. Yet these 
two experienced pilots, starting like entrants in a race, exchanging no 
signals, made the extremely hazardous navigation of the pass more 
difficult by attempting to negotiate it together. I consider they were 
equally negligent. 

But the question of negligence is not the only one to be determined 
in this case. 

It is contended by the claimant that libelant is a partnership and 
cannot recover because the Vaccaro's pilot is a member and she was 
compelled by law to take him. Libelant denies the partnership and re- 
lies mainly on the case of Guy v. Donald, 203 U. S. 399, 27 Sup. Ct. 
63, 51 L. Ed. 245, to recover in any event. 

In The Merrimac, 14 Wall. 199, 20 L. Ed. 873, the Supreme Court 
held that the Louisiana law did not enforce compulsory pilotage, but 
since then the statute of 1877 (Act No. 63 of 1877, p. 103) has made a 
material change. It is certain the Vaccaro was in charge of a com- 
pulsory pilot, a member of the association libelant herein, not the 
choice nor the voluntary agent of her master or owner, and her fault 
for the collision was solely his. However, it is settled in American ju- 
risprudence in admiralty a vessel may be held in rem for the negli- 
gence of a compulsory pilot, though the owner would not be in an ac- 
tion at common law. The China, 7 Wall. 53, 19 L. Ed. 67; Homer 
Ramsdell Trans. Co. v. La Compag^ie Generale Transatlantique, 182 
U. S. 406, -21 Sup. Ct. 831, 45 L. Ed. 1155. 

It may be that a voluntary association of pilots and its members are 
not liable at the suit of the owner of a vessel which has been held for 
damages by reason of the fault of one of its members ; but what is the 
situation here. 

In the case of Guy v. Donald, 203 U. S. 399, 27 Sup. Ct. 63, 51 L. 
Ed. 245, the Supreme Court held that the members of the Virginia 
Pilots' Association were not partners, and that they were not liable to 
owners of piloted vessels for the negligence of each other. The court 
based its decision mainly on the grounds that substantially the whole 
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government of the association was in the hands of a board of commis- 
sioners instituted by the law of Virginia, and it existed solely by per- 
mission of said board, on the. implied condition that all the pilots be- 
long to it, and therefore the association, could not select, control, or 
discharge one of its members. 

The Louisiana in many respects is identical with the Virginia as- 
sociation ; but there are some radical differences. It is not a commer- 
cial partnership under the law of Louisiana, but does it not possess 
every element to make it an ordinary partnership? Its organization 
is authorized by law, and no restrictions are placed upon the form it 
majr take ; it could be either a corporation or a partnership. By a 
written agreement it adqpts a common name and declares its objects 
and purposes to be to carry on the business of piloting vessels and to 
assist in the salvage of vessels. It owns tangible property of great 
value, and the share of each member in the association pr(q)erty is 
fixed by the articles of agreement. No person can become a member 
without the consent of the majority of the members, and once in he 
cannot withdraw except by the same consent; but he ceases to be a 
member on surrendenng his branch. A new member must pay to 
the association an amount sufficient to make him an equal owner in 
the association assets. He must bind himself to devote his entire 
time to the association and to not engage in any business at variance 
with its interests, nor in competition with it. It is provided that the 
members shall share the expenses and the profits equally, and a reserve 
fund of $10,000 is provided for. No member has any interest in the 
fees he earns, as his services are for the exclusive benefit and profit 
of the association. The association issues the bills for pilotage, and, 
when necessary, sues to recover them, in its own name, without regard 
to the individual member. The management of tiie association is by 
a president and board of directors. They are given full power to 
prescribe and enforce all regulations that may ht necessary, or ex- 
pedient for the management of the business, the assignment of pilots 
to duty on outgoing or incoming vessels or the pilot boats of the as- 
sociation, and for the discipline of the association. 

It seems that all the branch pilots licensed to pilot vessels into the 
mouth of the Mississippi river belong to this association, and perhaps 
it would be impossible for any one to obtain, or retain, a branch who 
did not belong. Branches are issued by the Governor of the state on 
recommendation Of a board of examiners composed of three branch 
pilots, and this same board has the power to report any pilot to the 
Governor for cancellation of his license, practically at its <liscretion. 
As a matter of fact this board is composed of the president and two 
members of the association ; but in contemplation of law there might be 
a dozen associations, or each pilot might do business on his own ac- 
count provided he had the necessary equipment. 

The Supreme Court, in passing upon the character of libelant's pred- 
ecessor, practically the same association, held it to be a partnership, 
and thus tersely stated the proposition: 

*'WhU8t every association of persons does not imply a partnership, it la 
certain that every partnership implies an association. In this instance^ 
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as in many others, we find nothing in the name." Levlne r. Michel, 35 La. 
Ann. 1126. 

In view of the foregoing, I am constrained to hold that libelant is 
an ordinary partnership under the law of Louisiana, and also that it 
had the right to select, control, and discharge any of its members, and 
therefore the decision in Guy v. Donald, 203 U. S. 399, 27 Sup.Ct. 
63, 61 L. Ed. 246, is not controlling. 

So here we have a novel case. A partnership is suing to recover for 
damages to the partnership property occasioned by the fault of one 
of its members. When his wrongful act was committed, he was the 
specially selected agent of the association acting strictly within the 
scope of its business. He certainly could not recover in an individual 
suit, yet he will recover if the association is successful. 

I cannot imagine upon what theory of law or justice the association 
can stand in any better position than does the individual member, and 
I do not think the admiralty doctrine, as laid down in The China, 7 
Wall. 53, 19 L. Ed. 67, should be stretched to coyer this case. 

The libel will be dismissed. 



PENNSYLVANIA R. CO. V. MAGBB. 
(District Court, BJ. D. New York. May 17, 1910.) 

1. CoiXTSioN (f 90*) — ^Ruij»— Nabbow Channel Rule. 

The narrow channel rule (article 25 of the Inland Rules ; chapter 4, 30 
Stat 101 [U. S. Comp. St 1901, p. 2883]), requiring steam vessels navigat- 
ing narrow channels when safe an,d practicable to keep to that side of the 
fairway which lies on their starboard side, is not strictly applicable to 
the passage around the Battery from the E3ast to the North River, but 
still should be respected by boats passing around the Battery, especially 
from the North River, when they would otherwise .interfere with vessels 
coming down the East River rightfully on t^e west side of the channel. 

[Ed. Note. — ^For other cases, see Collision, Dea Dig. S 00.*] 

2. Collision (| 95*) — Steak Vessels— Fattlt. 

The ferryboat l>ong Beach was passing around the Battery from the 
North River and stopped to permit a lighter to. pass on her starboard 
side. At the time the tug Powhatan with a tow on her side was coming 
down East River and to pass around the Battery, being outside of three 
other tugs with tows which were as close to the New York piers as they 
could safely go. While so stopped, the ferryboat gave the Powhatan a 
signal of one whistle, which was answered, and she then started ahead; 
but, instead of keeping across toward the Brooklyn side so as to pass 
under the bows of all the tugs, she attempted to go to port to pass between 
the Powhatan and a tow which was in mid-river and came into collision 
with the Powhatan, which had stopped when the danger became appar- 
ent Held, that neither the narrow channel rule nor the starboard hand 
rule for crossing vessels fully governed the situation, but that the ferry- 
boat was solely in fault for not keeping to starboard, which it appeared 
she could have done, while the tug did not have room to go further to^ 
starboard. 

[Ed. Note.— For other cases, see Collision, Cent Dig. f f 200-202 ; Dec. 
Dig. S 95.*] 

*For other casei fee same topic A f mvmbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



278 180 FEDERAL BEPORTBB. 

In Admiralty. Suit by the Pennsylvania Railroad Company against 
John Magee, Jr. Decree for respondent. 

Robinson, Biddle & Benedict (E. G. Benedict, of counsel), for li- 
belant. 

William J. Youngs, U. S. Atty. (Selah B. Strong, of counsel), for 
respondent. 

CHATFIELD, District Judge. On the afternoon of June 11, 1908, 
the United States tug Powhatan left the New York Navy Yard, a 
short distance above the Brooklyn Bridge, and proceeded down the 
East River, with a barge called the "Canister" in tow on her port 
side. After passing the Brooklyn Bridge, the Powhatan crossed over 
to the starboard side of the channel, and assumed a position outside 
of three other boats with tows headed in the same direction and 
proceeding at substantially the same speed, thus passing what is 
known as "Pier 6" in the East River about halfway between the Wall 
street ferry and the Battery, with these four craft abreast and so 
close together that none of them could proceed further to the star- 
board without collision. The inside boat was just off from the pier- 
heads, and the positions which they maintained were necessitated by 
the presence of a tow of canalboats and also by the ferryboat of 
libelant, operated on a course from Jersey City to Brooklyn. This 
ferrj'boat was rounding the Battery, at a distance estimated by her own 
captain as 600 or 600 feet from the pierheads. At the time she was 
sighted by the boats above referred to, she was stopped on a course 
substantially parallel to a tangent to the pierhead line oflf the Battery, 
and nearly opposite the slip used by the Staten Island ferry. She had 
previously brought her engines to a stop upon receiving a signal 
from a steamlighter which had come down the East River on the 
Brooklyn side, but was then rounding the Battery towardi the North 
River at a considerable rate of speed against the tide, and^n such 
a position as to pass the ferryboat to starboard ; a two-whistle signal 
having been exchanged with the ferryboat. 

Another factor in the situation was what is called the "Albany 
tow" ; that is, a string of canalboats being made up opposite the Wall 
street ferry, in the East River, and headed toward Governor's Island, 
but under just speed enough to counteract the flood tide which there 
runs up the East River. 

The captain of the ferryboat testifies that the Albany tow was con- 
siderably below the Wall street ferry and was moving down the river. 
But in view of the object which this tow had in mind in maneuvering 
in that part of the river, and the testimony of the various witnesses 
upon other boats who are extremely positive in their statements, 
it would appear that the ferryboat could have safely crossed the bow 
of the tow and passed it to port after the lighter had gone on into the 
'Hudson river. The captain of the ferryboat testified that after lying 
still during the passage of the lighter, he gave the signal to the en- 
gines of the ferryboat ior full speed ahead, and proceeded in a direc- 
tion substantially across the East River toward the Brooklyn slip 
of the Wall street ferry and across the bow of the Albany tow, but 
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diat he was compelled immediately to starboard his helm and pass 
to starboard of the Albany tow ; that is, on the New York side of the 
river. 

In this he is contradicted by the captains of the boats coming down 
along the shore, who all agree, so far as they saw the ferryboat's 
course, that the ferryboat should! have proceeded straight ahead and 
to port of this tow. This tow, therefore, should have had no effect 
upon the movements of the ferryboat relative to that of the four 
craft coming down the river. 

It appears from the evidence that the ferryboat in question was not 
the one usually used for this service, but was a much heavier and 
IcHiger boat, and it can be assumed that it neither responded to the 
helm as quickly nor got under way as rapidly as the smaller boat, 
and it is very probable that this difference may have prevented the 
ferryboat from turning and passing safely through a space which 
would have been stifScient for the usual boat. 

The ferryboat claims to have blown one whistle to the Powhatan. 
The Powhatan blew one whistle which the ferryboat understood, 
and all the vjirious craft inside the Albany tow were in clear view 
of the ferryboat at the time of this exchange of signals. It further 
appears that neither the Powhatan nor any of the three boats be- 
tween her and the pierhead was then able to move to starboard, and 
a reversal of the Powhatan's engines, when it was seen that the 
' ferryboat was not likely to get under way with sufficient quickness to 
avoid being carried by the tide to port and into the path of the Pow- \ 
hatan, was too late to prevent a collision between the forward port ^ 
comer of the Canister, which was a square-nosed barge, and the 
paddle wheel g^ard upon the port side of the ferryboat. An abrupt 
turn on the ferryboat's part under a starboard helm swung the ferry- 
boat alongside of the Canister and caused the carrying away of the 
guard to the paddle-wheel house and certain injuries to the wheel 
and shaft; but by this movement further penetration into the ferry- 
boat and more serious consequences were probably avoided. 

The respondent was the pilot of the Powhatan, and has been suedl 
in personam for his own actions, inasmuch as he is shown by the 
testimony to have been entirely responsible for tier movements. 

It is contended on his behalf that the Powhatan at this time was 
entitled to at least one-half of the channel, under what is known as 
the "narrow channel rule" (chapter 4, art. 25, 30 Stat. 101 [U. S. 
Comp. St. 1901, p. 2883]), which has been many times held appli- 
cable to general navigation in the actual narrow channels in the Bay 
of New York (The Sea King, 114 Fed. 535, 52 C. C. A. 349), but not 
to the North River or the Upper Bay (The Islander, 162 Fed. 385, 
81 C. C. A. 611; The Bee, 138 Fed. 303, 70 C. C. A. 693). 

If we are to consider the passage from the East River around the 
Battery into the l^orth River as but one continuous strait or channel, 
strict enforcement of this rule would require a boat coming from the 
North River and turning around the Battery into the East River to 
keep some 1,200 or more feet from the New York shore; that is, 
to make the turn upon the Governor's Island side of the channel. In 
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the same way it would be necessary for any boat passing through 
these waters to cross the other lines of traffic and go far out of the 
way, with no gain from the standpoint of safety. The chart shows 
that the distance between the Battery and Governor's Island is some 
2,400 feet, with a minimum depth from shore to shore of 21 feet. The 
Battery shore is lined with ferry slips and piers, and the ferryboats 
coming in and out of these slips render navigation close to the pier- 
heads extremely dangerous, and at the same time cause great con- 
gestion when craft, attempting to pass in either direction, follow con- 
verging paths and are stopped by the crossing of so many ferryboats. 

It is evident that an exact application of the narrow channel rule 
cannot be made. The place in question, while narrow, is but a cross- 
ing or connection between four channels of extremely different widths 
and forms. 

But even if the narrow channel rule be not wholly applicable, it 
may still be respected by a boat passing directly around the Battery; 
that is, from the North River to the East River, or from the East 
River to the North River. ' In this regard, the Bay and Buttermilk 
Channel side of the passage can be eliminated, and) it is evident that 
a boat rounding the Battery within dangerous proximity of the pier- 
heads would not only be violating the rules laid down by the courts 
in such cases as have been referred to, but would be in an entirely 
indefensible position if hy its course it offered an obstruction to craft 
coming down the East River upon the proper or starboard side of that 
/ channel, which passes around tiie Battery upon the New York side. 

Hence, assuming that the space for craft rounding the Battery, 
which could be made subject to the narrow channel rule, be the por- 
tion of the waters occupied by craft pursuing their rightful courses 
in the East River, and giving room to craft which they might meet 
headed up or down, it would be apparent that the Long Beach, if 350 
feet from the Battery, or even if 500 feet away, when turning from 
the North River into the East River, would be so dHrectly in the path 
of boats coming down the starboard side of the East River as to re- 
quire her to give way and to take precautions for their safety, es- 
pecially in view of the fact that their room for maneuvering to star- 
board was substantially interfered with by the various slips and the 
shape of the shore line, until a point more than halfway around the 
Battery had been passed. 

On the other hand, a boat coming down the East River, in the 
position in which the P6whatan found herself, would certainly be 
compelled to follow a course which would cross that of any vessel 
coming east around the Battery, until the turn hadi been made suffi- 
ciently to make these courses parallel, or for the Powhatan to turn 
up the North River. 

Under ordinary circumstances, a course at any given point is pre- 
sumed to mean a straight line, and hence as the Powhatan came down 
the East River her course intersected that of the Long Beach at the 
time of the interchange of signals. The Long Beach must have been 
on the Powhatan's starboard bow, and the burden was upon the Pow- 
hatan to keep out of the way. 
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''Ride 8. When two steamers are approaching each other at right angles or 
obliquely so as to involve risk of collision, other than when one steamer is 
overtaking another, the steamer which has the other on her port side shall 
hold her course and speed ; and the steamer which has the other on her own 
starhoard side shall keep out of the way of the other by directing her coarse 
to starboard so as to cross the stem of the other steamer, or, if necessary to 
do so, slacken her speed or stop or reverse." 

Should a diflferent rule apply to govern the movements of steamers 
which may be following what could be plotted as substantially paral- 
lel courses upon parallel curves? It would seem that even if the 
Powhatan had the right to rely upon the fact that her course was one 
rounding the Battery, and that the ferryboat's course was also around 
the Battery in the opposite direction, she could not insist on her own 
course, but must keep out of the way in the situation shown. 

If no whistles had been blown, and if it were merely a question of 
what the vessels were bound to understand as to each other's move- 
ments and as to the way their paths should avoid each other, the 
narrow channel rule might be of some effect, and the ferryboat could 
not avoid any negligence on its part by which it put itself in the 
water belonging to the other boat, or by which it attempted to usurp 
the expected and in fact only possible course of the Powhatan. If the 
ferryboat had been proceeding steadily and had insisted upon a right 
of way around the Battery, solely upon the theory that she could call 
any vessel ccHning down the East River a crossing vessel, without 
reference to the whereabouts of the ferryboat herself or of the burden 
upon her to respect the needs of the down-coming craft upon the 
starboard side of the available water, the court would have no hesita- 
tion in holding the ferryboat responsible for an undue insistence upon 
a technical rule which common sense would indicate was not appli- 
cable to the precise locality. To this extent the position of the respondk 
ent must be vindicated, and his attempt to invoke the narrow channel 
rule is in that respect not far fetched But in the actual circum- 
stances shown in this case the ferryboat was not attempting to dis- 
pute with the Powhatan the right to any particular course, but was 
navigating with respect to the steam lighter which had the right of 
way around the Battery ahead of the Powhatan. The ferryboat actu- 
ally exchanged signals with the Powhatan while she was lying still 
in such a position that the course of the two vessels could not but be 
considered as a crossing course, with the Long Beach on the starboard 
hand of the Powhatan at the moment in question. 

But even under these circumstances, special conditions governed 
the situation. 

The ferryboat did not respond! and did not maneuver as quickly 
as the captain, who had been used to a lighter boat, evidently-desired 
and anticipated that she would. But even this was something which 
the Powhatan was bound to take into account. To the pilot of the 
Powhatan the ferryboat Long Beach was in plain sight, and his duty 
was to so navigate as to g^ve her an opportunity to pass across the 
bow of the Powhatan and to her port side. To this extent the star- 
board hand rule is applicable and the ferryboat had the right of way. 
But, again, special circumstances in this particular case come into the 
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.situation. The captain of the ferryboat testifies (page 8) that he 
answered the two whistles of the lighter, while slowed down ; that he 
then hooked his boat up and stopped until he cleared the lighter; 
that he then blew one whistle to the Powhatan, hooked his boat up 
again, and proceeded between the Powhatan and the Albany tow ; that 
he was making straight for the opening between the two vessels. And 
again (page lOj that he was off the Staten Island ferry slip at the 
time of giving tne signal to the Powhatan, that he was headed straight 
toward the Montague street slip in Bro6kl)m, and that before his 
boat had gained a position beyond the course of the Powhatan, the 
tide brought the ferryboat so far to the north that even with a violent 
sheer under a starboard helm, the comer of the Canister ripped along 
the port side of the ferryboat. The captain testifies that the steam 
lighter was passing the Albany tow whqn the ferryboat answered 
the lighter's two whistles, and that he had to alter his "course and 
haul up on the other side of the Albany tow and the New York docks, 
because I would have either had to cross his whistles or run into 
this tow, as there wouldn't be room for me to answer his whistles 
and pass between him and the Albany tow" (page 7). 

The captains of the boats inside of the Powhatan, as well as the 
respondent, testify that the lighter passed the Long Beach off the 
Staten Island ferry, having blown a signal of two whistles to the 
ferryboat when abreast of the South Ferry. 

There is no apparent reason why the captain of the Long Beach 
(unless he mistodc the character of the Albany tow and assumed that 
it was moving down the river) was compelled to turn to port and to 
come up on the New York sidle of that tow. His testimony indicates 
that this was surely the course whidi he had in mind, and that he did 
not attempt to keep to the southward of the Albany tow and cross 
its bow to get up upon the Brooklyn side of the river. He stopped 
in order to let the lighter go by, at the very time that he was sig- 
naling to the Powhatan, and says (page 10) that "on blowing the 
whistle he immediately started ahead." 

The pilot of the Long Beach says (page 29) that the Long Beach, 
after passing the lighter, straightened for Brooklyn before giving the 
one whistle signal to the Powhatan, and that a space of 200 feet 
separated the Powhatan from the Albany tow. 

The engineer of the Long Beach says (page 32) that at 6 :28 p. m. 
he received one bell to slow, under which the boat continued for 
half a minute, then came a bell for full speed ahead, continuing about 
one minute, then a bell to slow and one to stop ; that they ran slow 
for about half a minute, when he received a bell for full speed ahead, 
and after about three turns a signal to stop and reverse, when the 
collision came, at about 6:30 p. m. 

A strict construction of the starboard hand rule, so far as the Pow- 
hatan was concerned, might have required the ferryboat to remain 
still and not change her speed and distance, so that the Powhatan 
might pass to port if the Powhatan accepted the one-whistle signal. 
But in view of the evident situation, and it being apparent that the 
ferryboat could then proceed to port of the Albany tow, and as the 
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Powhatan accepted the one-whistle signal and assumed the burden 
of passing under the stern of the ferryboat and keeping out of her 
way, it would seem that the captain of the ferryboat should not have 
waited for an opportunity, or attempted to so maneuver his boat as 
to pass between the Powhatan and the Albany tow. If necessary, 
he should have assumed that the one-whistle signal would include 
even the Albany tow, and should have held a course and endleavored 
to assume a speed with his vessel which would carry him clear, in 
order that he might pass all of the vessels coming down the river 
on their port hand. If he had done this, there would have been no 
accident, and, inasmuch as neither the narro>y channel nor the star- 
board hand rule is complete in its control of the precise situation, 
it must be held that the libelant has not sustained the burden of 
proof in showing that the respondent was guilty of any negligence in 
not anticipating that the ferryboat would attempt to pass between 
the Powhatan and the Albany tow ; it being evident that the Powhatan 
could not maneuver further to starboard, an'd that she did attempt to 
stop and to reverse as soon as the actions of the ferryboat indicated 
what the ferryboat was trying to do. 
The libel should be dismissed. 



STEVENS et al. v. EMPIRE CASUALTY CO. 
(Circuit Court, N. D. West Virginia. July 22, 1910.) 

1. Equity (S 361*)-r-Bii.i>— Motion to Dismiss— Dischaboe of Rsoeiveb. 

Where a bill sought to dissolve a corporation and distribute its as* 
sets by means of a receiver, motions to discharge the receiver and dis- 
miss the bill would be considered as equivalent to a demurrer to the 
bill for want of equity. 

[Ed. Note. — For other cases, see Equity, Cent Dig. | 757; Dec. Dig. 
S 361.*] 

2. C<)BPOBATiONS (J 614*) — Dissolution— Suit by STOCKHOLDERa— Equrry 

Rules. 

A bill by the holders of $40,725 of a total $106,000 of the capital 
stock of a corporation to dissolve the same and distribute its assets, 
because of a cessation of business and mismanagement, was not with- 
in equity rule 94, requiring that a bill by stockholders allege that the 
suit is not collusive and show particularly the efforts put forth to se- 
cure action by the corporation's directors, but was rather a suit under 
Code W. Va. 1906, § 2285, authorizing the dissolution of a corporation 
at the instance of not less than one-third in interest of the stockholders 
on sufficient cause shown. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. { 2439; 
Dec. Dig. § 614.*] 

8. COBPOBATIONS (§ 614*) — ^DISSOLUTION— StOCKHOLDEBS— STATUTES. 

Under Code W. Va. 1906, § 2285, providing for a suit to wind up the 
affairs of a corporation at the instance of not less than one-third in 
interest of the stockholders, power is vested in courts of equity at 
the instance of stockholders holding one-third of the stock to wholly 
dissolve the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. { 2435; 
Dec. Dig. I 614.*] 

*For other cases see same topic & jB nttmbeb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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4. CORPOBATIONS (§ 621*) — ^DlSSOLtlTION— RECEIVERS. ' 

Under Ck)de W. Va. 1906, S 2286, declaring that, when a corporation 
expires or Is dissolved or before Its expiration or dissolution on suffi- 
cient cause shown, on application of a creditor or a stockholder, the 
court may appoint a receiver to take charge of and administer its as- 
sets, etc., and, whether a receiver be appointed or not, to make such orders 
and decrees and award such Injunctions in the cause as Justice and equity 
may require, a court of equity has power at the instance of a single credit- 
or or stockholder, before or after dissolution of a corporation, on suffi- 
cient cause shown, to appoint receivers to take charge of and administer 
its assets, and make such orders and decrees and award such injunctions 
as Justice and equity may require. 

[Ed. Note. — For other cases, see Ck)rporations, Cent Dig. | 2461; 
Dec. Dig. S ^1.*] 

6. CtoBPOBATioKS (I 621*) — ^Disboi;ution~Rbceiver8. 

Defendant corporation was organized under Laws W. Va. Dec. 17, 
1904, to do a general casualty, accident, and industrial insurance busi- 
ness with an authorized capital of $150,000 subsequently increased to 
$250,00. Plaintiffs were the owners of full-paid stock aggregating 
$40,725, total stock subscribed and issued being $106,000. It was al- 
leged that the corporation had suspended its business for more than 
two years continuously, and that it had not sufficient assets to meet 
the requirements of West Virginia laws permitting it to do business; 
that it had practically abandoned as hopeless the effort to sell sufficient 
stock to enable it to do so, and in consequence it was sought to pro- 
cure its stockholders to turn over their stock to another company in 
exchange for its stock; and that the corporation had invested a con- 
siderable portion of its funds in securities of doubtful value, and was 
spending for office rents, stationery, furniture, fixtures, etc., $7,000 an- 
nually with no business done and no hope of doing business from which 
an income could be derived. Held sufficient to Justify the appointment 
of a receiver in stockholders' dissolution proceedings and the Issuance . 
of an injunction restraining transfer of property. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. { 2461; 
Dec. Dig. § 621.*] 

In Equity. Bill by R. N. Stevens and others against the Empire 
Casualty Company for dissolution thereof. Plaintiffs' motion for a 
temporary injunction granted, and defendant's motion to discharge 
receiver and dismiss bill denied. 

On May 25, 1910, Stevens and 52 others presented their bill agjilnst the 
Empire Casualty Company, In which they allege themselves to be citizens 
of Maryland. Virginia, Illinois, Minnesota, and Massachusetts, and the de- 
fendant to be a corporation organized under the laws of West Virginia 
under charter of date December 17, 1904, with an authorized capital of $150- 
000 subsequently, on September 9, 1908, increased to $250,000, to be divided in- 
to 25,000 shares of par value of $10 each, and empowered to transact a gen- 
eral casualty, accident, and industrial insurance business; that plaintiffs 
were the owners of full -paid stock in defendant in the aggregate sum of 
$40,725, having paid $15 per share therefor; that the total of defendant's 
stock subscribed for and issued was $106,000; that prior to March, 1906, 
defendant attempted to carry on business in West Virginia and issued a 
small number of casualty policies under the laws then existing in that 
state permitting a corporation with a capital of $30,000 to do such business, 
but that on February 25, 1907, the L^slature of the state forbade any 
corporation from writing casualty policies without a cash capital of $100,- 
000 invested in securities with market value at par, but permitted health 
and accident insurance companies with a capital of $10,000 to write certain 
small policies; that defendant continued under its license to carry on busi- 

*For other cas^s see same topic & 8 mumbbb In Dec. A Am. Digs. 19C7 to date, A Rep'r Indexes 
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ne^s nntil 1908, when, being unable to comply with the new statute as to cas- 
ualty companies, It received then a license to write the small policies pro- 
vided for companies with $10,000 capital good until March, 1909; that it 
was found impracticable to carry on a successful business on this restricted 
basis and renewal of this license was not secured, and since that time de- 
fendant has written no Insurance of any kind in West Virginia or else- 
where and for more than two years past has suspended its proper corpo- 
rate business, ceased to maintain any place of business in the state, re- 
moved all of its assets of every kind to the city of Philadelphia, Pa., where 
expensive offices are maintained, but without doing any Insurance busi- 
ness there or being in condition to comply with the laws of Pennsylvania 
permitting it to do business there; that its officers foe more than two years 
have been seeking to sell sufficient capital stock to enable it to resume its 
corporate business, but all such efforts made at large expense have failed 
and have been abandoned as hopeless; that on March 17, 1910, a proposi- 
tion was submitted to defendant's stockholders by the Columbus SecuritieB 
Ck)mpany for the exchange of all defendant's outstanding full-paid stock for 
an equal amount of the paid-up stock of the securities company, the latter to 
deposit- in defendant's treasury a sum sufficient to enable it to do business; 
that this securities company was purely a holding company, having no sub- 
stantial assets, interested in two other small casualty companies, and its 
purpose is alleged to be to effect a consolidation of the three; that plain- 
tiffs as stockholders were unwilling to exchange their stock for that of 
the securities company or to be parties to the scheme, and the officers 
and directors of defendant are charged with violating their trust obliga- 
tions to plaintiffs and other stockholders by seeking to consummate it. It 
is then charged that the officers and directors of defendant have no other 
feasible plan for financing It, that they have grossly mismanaged Its af- 
fairs, have expended large sums in expensive offices, for salaries, supplies, 
printing, stationery, furniture, fixtures, since the suspension of business, 
amounting to nearly $7,000, without benefit to the company and to the de- 
pletion of its assets, and, further, have invested considerable sums received 
from stock subscribers in securities with an admitted market value less 
than par in express violation of the laws of West Virginia In that be- 
half made and provided, have refused to pay valid claims reduced to Judg- 
ment until threatened with the appointment of a receiver by the insurance 
commissioner of West Virginia, and have refused owners of nearly 35 per 
cent, of defendant's stock to examine and audit its books and accounts. 
The prayer of the bill was for a winding up of the affairs of defendant, 
its dissolution, a distribution of Its assets, an injunction against it, Its 
officers and agents, from making further depletion and disposition of the 
assets, and for Inunediate appointment of a receiver to take possession of 
and preserve the same. 

Upon presentation of this bill, an order was entered by this court set- 
ting the cause down for hearing upon the motion for injunction on June 
14, 1910, the first day of the next term at Parkersburg, requiring five days' 
notice to be given of such hearing, and, deeming necessity existing there- 
for, appointing a receiver to take immediate charge of and to preserve the 
proper^ and assets of defendant, but reserving the right to It to move for 
the discharge of such receiver at said hearing on June 14, 1910, with- 
out further notice to plaintiffs, if it could show cause therefor. On June 
14, 1910, the day set for such hearing, the defendant tendered its answer, 
the affidavits of J. D. Hendrlckson and Lee J. Fristoe, moved the discharge 
of the receiver, and the dismissal of the bill. Two days after, the plain- 
tiffs tendered the affidavit of R. Nelson Stevens to the filing of which ob- 
jection was made by defendant, and also filed a general replication to de- 
fendant's answer. The several motions for injunction, for the discharge 
of the receiver, and for dismissal of the bill were fully argued and submit- 
ted. 

By its answer the defendant admits its incorporation as charged, the 
change in the law requiring an increased capital of $100,000 in order to 
do casualty business, its determination to increase its capital to $250,000; 
denies that certain named ones of plaintiffs are stockholders; sets forth 
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that Others of the plaintiffs daim more stock than they are entitled to, 
and what is alleged to be the true holdings of those plaintiffs, who are 
stockholders, aggregating 2,265 shares of the par value of $22,650 of a total 
of 12268 shares of par value of $122,268 issued and outstanding; charges 
it carried on a profitable business until the law was amended in 1907 ; ad- 
mits that itB business thereafter was limited, and that as a matter of wise 
business policy no license was taken out after March, 1909, but effort was 
made at once to secure by subscriptions the Increased capital required by 
the new law, that sufficient subscriptions were obtained practically, were 
called to be paid in, which payments were, by many stockholders, includ- 
ing a number of the plaintiffs, delayed in payment, whereby the company 
was hampered in Ita effort to meet the requirements of the law; deni^ 
that it has suspended business for more than two years; denies that it 
has ceased doing business in West Virginia and removed all its assets to 
' Philadelphia, but alleges it has for some months maintained offices there; 
admits it has not applied for the right to do business in Pennsylvania un- 
der her laws, but charges.it has done business in West Virginia down to 
March, 1909; alleges that in March, 1910, by reason of the default of the 
stockholders in paying subscriptions, at a stockholders' meeting it was de- 
termined by a vote of 8,848 shares, more than 60 per cent, of the whole, 
to accept the preposition of the securities company to exchange st«ck, the 
latter's agreement to deposit in defendant's treasury a sum sufficient to 
enable it to do business; denies the securities company's puri)ose to be to 
consolidate it with the other two companies in which such securities com- 
pany was interested; denies all charges of mismanagement and excessive 
expenses, and also denies the investment of its funds "knowingly or pur- 
posely" in securities at less than par contrary to the laws of West Vir- 
ginia; denies the refusal to pay valid claims; admits the auditor and in- 
surance commissioner of West Virginia threatened through mistake to have 
a receiver appointed, but afterwards declared himself mistaken and de- 
plored it, and generally denies all charges of having abandoned business 
and of misconduct or abuse of power charged In the bill. This court by 
reason of stress of court work being unable to pass immediately upon the 
questions involved, an appeal within 30 days from the appointment of the 
receiver to its action in making such appointment has been granted and 
perfected, but with understanding with counsel that, if this court should 
determine that the motion to discharge the receiver should be sustained, 
such appeal would be dismissed. 

John Marshall and Luther E. Mackall, for plaintiffs. 
H. F. Stockwell and W. W. Van Winkle, for defendant 

DAYTON, District Judge (after stating the facts as above). The 
motions to discharge the receiver and dismiss the bill must be con- 
sidered as equivalent to a demurrer alleging in effect that no equity 
appears on the face of the bill. The affidavits and answer can prop- 
erly be considered the answer in the nature of an affidavit upon plain- 
tiffs' motion for preliminary injunction. 

The defendant insists that the receiver be discharged and the bill 
dismissed: First. Because not complying with equity rule 94 in 
failing to allege "that the suit is not a collusive one to confer juris- 
diction," and omitting to allege with particularity the efforts of plain- 
tiffs to secure such action as they desire on the part of managing 
directors, or "if necessary of the shareholders and the cause of fail- 
ure to obtain such action." Second. Because by equity rule 94 the 
bill is required to be verified by oath, which must be positive, and 
not upon information and belief. Third. Fraud, mismanagement, 
and misappropriation is stated upon information and belief with no 
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positive statement of any act or circumstance positively and specific- 
ally sworn to. 

It does not seem to me that this case is one coming within the scope 
of equity rule 94, which is restricted to suits "founded on rights which 
may properly be asserted by the corporation." On the contrary, it 
seems to me the case is founded upon section 57 of chapter 53 of 
the Code of West Virginia (section 2285) 1906, providing that, at the 
instance of not less than one-third in interest of the stockholders of a 
corporation desiring to wind up its affairs, appeal may be made to a 
court of equity for the purpose, and, "if sufficient cause therefor be 
shown," such court may decree such dissolution, make such orders 
and decrees and award such injunctions as justice and equity may re- 
quire, and upon sectbn 58, c. 53 (Code 1906, § 2286), which provides : 

''When a corporation expires, or Is dissolved or before its expiration or 
dissolution, upon sufficient cause being shown therefor, such court • • * 
may on application of a creditor or stockholder, appoint one or more per- 
sons to be retrelvers to take charge of and administer its assets ; and whether 
such receiver be appointed or not, may make such orders and decrees and 
award such injunctions In the cause as Justice and equity may require." 

Under the first section cited, it would seem that the power is vested 
in courts of equity at the instance of stockholders holding one-third 
of the stock "if sufficient cause therefor be shown" to wholly dissolve 
the corporation. Under the second section quoted, it would seem 
that such court of equity is vested with power at the instance of a 
single creditor or stockholder, before or after dissolution "upon suf- 
ficient cause being shown therefor," to appoint "receivers to take 
charge of and administer its assets," and "make such orders and de- 
crees and award such injunctions as justice and equity may require." 
Looking to the allegations of the bill alone and taking them to be 
true, as I must do upon the determination of these motions to dismiss 
it for want of equity apparent on its face and to discharge the re- 
ceiver, I am constrained to hold its allegations to be sufficient to bring 
it within the scope of both of these statutory provisions. 

Construing the latter section, the Supreme Court of Appeals of 
West Virginia in Crumlish, Adm'r, v. Shen. Val, Railroad Co., 28 W. 
Va. 623, held: 

"It Is ordinarily necessary, before a court of equity can Interfere with 
the management of a corporation at the suit of a stockholder, to show 
that the directors or managing officers having control of it have refused to 
act in Its behalf. But, If It be made to appear in any manner that the cor- 
poration cannot safely be left to obtain relief through the action of its 
officers, equity will interfere at the suit of a stockholder without proof of 
a demand upon the managing agents and their wrongful refusal or neglect 
to proceed on its behalf. 

'*When It Is shown that the corporation has ceased to exist either in 
law or in tact, or that It has abandoned Its corporate existence by the 
election of directors and the appointment of officers to manage Its affairs, 
a stockholder may without showing more bring suit on behalf of himself 
and the other stockholders against the corporation or others haying assets 
belonging to it for the protection of his rights." 

In this bill it is alleged that plaintiffs in the aggregate hold $40,725 
of the total of $106,000 capital stock actually subscribed for and 
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issued ; that the corporation has suspended its corporate business for 
more than two years continuously, which, if true, would warrant its 
dissolution at the instance of the state; that it has not sufficient assets 
to meet the requirements of the laws of the state permitting it to do 
business; that it has practically abandoned, as hopeless, the effort to 
sell sufficient stock to enable it to do so; that in consequence it has 
sought to secure the turning over to another company by its stock- 
holders of their stock in exchange for that of this other company; 
that it has invested a considerable portion of the money secured from 
stock subscriptions in securities with a market value admitted to be 
less than par and of doubtful value, contrary to the express law of 
the state, governing insurance companies ; that the capital of the com- 
pany subscribed for investment in what was presumed would be a 
going, dividend paying company is being dissipated in payment of 
large salaries and excessive expenditures for office rents, stationery, 
printing, furniture, and fixtures, aggregating approximately $7,000 
annually, with no business done and no hope of doing business in the 
future wheref rom income would be derivable. 

All these facts may be wholly refuted by evidence hereafter taken 
in the cause, but so long as they are admitted to be true, as they must 
be upon this motion to discharge the receiver .and dismiss the bill, 
I think they fully disclose the necessity for the intervention of this 
court of equity. These motions must therefore be overruled. The 
temporary m junction prayed for will be granted, restraining defend- 
ant, its officers and agents, from making any further disposition of 
the assets of the company until the further order of this court, upon 
execution of bond in the penalty of $20,000. 



THE P. P. MILLER et aL 
(District Court, W. D. New York. May 9, 1910.) 

1. Seamew (I 29*) — Pebsonal Injubies— Safe Pipage to Wobk. 

Where libelant had had an extended experience of eight or nine years 
as fireman on ocean steamers, and had been an employ^ of vessels in 
various capacities since boyhood, though probably not as a deck hand, 
when he took employment on a vessel as deck hand, and was an intelli- 
gent workman, and knew enough about the handling of tow lines to under- 
stand the obvious dangers of such employment, there was no duty on the 
vessel to warn or Instruct him against obvious dangers in respect there- 
of ; she not having insured his safety, and her obligation to him beings 
fulfilled when a reasonably safe place was provided for him to work in, 
and the vessel was not liable for injuries to him from becoming entangledl 
in a tow line drawn through the chock by a tug. 

[Ed. Note. — For other cases, see Seamen, Dec Dig. | 29.*] 

2. Negligence (| 6*) — ^Acts Constituting — Custom:. 

One committing apparently negligent acts is not relieved ftom liability 
therefor, though such acts constituted a custom or practice. 

[Ed. Note. — For other cases, see Negligence, Cent Dig. S 7 ; Dec. Dig. 
J 5.*] 

•For other cases see same topic A { numbbb In Dec. ft Am. Diss. 1907 to date, ft Rep*r IndozMi 
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8L &IA6TEB AH O SXBVANT ({ 150*)— NSOLIOENT ACTS OF EKFLOTAS— DUTT OF 

Master. 

Where a custom or practice is adopted by employes from which It Is 
likely that injnries may result, It becomes the employer's duty to exercise 
reasonable precaution to prevent the continuance of such practice. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. { 150.*] 

4. Seamen (f 2^) — ^Iitjusiss to BiiFLOTt— Neouoencb. 

A custom of emplo^te of a tug, which was not a general custom, of 
suddenly and forcibly moving the tug ahead which had Just taken the 
tow line of a tow and without notice to the tow, or the seamen on board . 
thereof having charge of the line as it runs out through the opening, 
where such employ^ were stationed where they could not see the tug, 
was an act ai^parently fraught with danger ; and it was an omission of 
duty of the tug not to warn the tow and the servant having charge of 
the line thereof of her* intention to pull on the tow line rendering the tug 
liable for injuries to such an employ^ of the tow proximately resulting 
therefrom, in the absence of his contributory negligence^ 
[Ed. Note.— For other cases, see Seamen, Dec. Dig. { 29.*] 

6. Seahen (I 29*) — ^Persohal Injubies^-Contbibutobt Neolioengb. 

Where a steamer which was to be towed was not at the time ready to 
leave the dock, she not having released the dock lines, or signaled the tug 
to proceed ahead as was customary, and an employ^ on the tow had no 
reason to suppose that the tug would suddenly start immediately after 
enough of the tow line had been passed out and wound around the post 
of the tug, whi(^ the tug did, injuring such employ^, his failure to stand 
away from the tow line while it was passing out did not constitute con- 
tributory negligience. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. { 29.*] 

In Admiralty. Libel by Thomas McQueen against the steamer P. P. 
Miller, her engines, etc., and another. Libel dismissed as to the men- 
tioned respondent, and a decree for libelant as to the other. 

Gorman & Harwood and George Clinton, Jr., for libelant. 
Goulder, Holding & Masten, for steamer P. P. Miller. 
Hoyt & Spratt and Alfred L. Becker, for tug Yale. 

HAZEL, District Judge. This is a libel in rem against the steamer 
P. P. Miller and the steamtug Yale to recover damages for injuries 
sustained in November, 1908, by the libelant, who was employed as a 
deck hand on board the steamer through the asserted negligence of 
both the steamer and the tug. The steamer was tied fast to the Lack- 
awanna coal dock at Buffalo preparatory to departing on a trip up the 
lakes, and just before the accident the libelant and two other seamen 
were directed by the mate of the steamer to pass the harbor line to 
the tugboat Yale, which had been engaged to tow the steamer out to 
the open lake. One of the seamen sent forward to handle the lines 
lifted the tow line from the breast hook, and thrust the end through 
the forward chock on the right-hand side of the vessel, and about 40 
or 50 feet of the line had been passed out. Meanwhile the libelant 
was directed by the mate to unhook the chain bridle, which was at the 
inboard end of the tow line, when suddenly, and while thus engaged, 
the tow line without warning forcibly and rapidly ran out through the 
starboard chock. The libelant in an endeavor to escape the entangle- 
ment had his left leg severed from his body in the bight of the line, 

•For oCh«r eutm m« mum topic A { numbbb In Dec. ft Am. Dlfs. 1007 to date, ft Rep'r IndtxM 
180 F.— 10 



Digitized by 



Google 



290 180 FEDERAL REPORTEB. 

and it was carried with the line through the chock. It is conceded 
that the sudden running out of the tow line was due to the movement 
ahead of the tug and consequent strain on the line. The asserted neg- 
ligence of the steamer is principally predicated upon her failure to in- 
struct the libelant as to his duties and for omitting to properly ac- 
quaint him with the dangers and risks attending work of this char- 
acter. The negligence of the tug Yale is charged owing to her quick 
movement ahead, causing the tow line to strain and run out through 
the chock of the steamer without giving notice of her movement to the 
libelant and those handling the line. 

As to the responsibility of the steamer : The testimony of the libel- 
ant that he informed the mate of the P. P. Miller who employed him 
that he was inexperienced, and not familiar with the duties of deck 
hand, or with handling the lines, is contradicted by the mate. Libel- 
ant admits that he expressed a wish to ship as a common seaman, arid 
also that he had an extended experience of eight or nine years as fire- 
man on ocean steamers. Indeed, his testimony shows that he had been 
an employe of vessels in different capacities since boyhood, though 
probably not as deck hand, having sailed to India, South America, 
around the Horn and generally around the world. It is not conceiv- 
able that his ignorance of the duties of deck hand extended to his utter 
inability to properly handle a tow line so as to entitle him to invoke the 
rule of negligence of the vessel for failure to properly instruct him in 
the dangers of the employment. He is an intelligent workman, and 
knew enough about the handling of lines to understand the obvious 
dangers from employment of this description. Hence there was no 
duty on the steamer to warn or instruct him against any obvious 
dangers. She did not insure his safety, and her obligation to him was 
fulfilled when a reasonably safe place was provided for him to work 
in. True, the vessel under certain circumstances is obliged to care for 
a seaman injured in its service while sick, to cure him, and furnish 
maintenance so long as the voyage continues (The Osceola, 189 U. S. 
158, 23 Sup. Ct. 483, 47 L. Ed. 760); but no recovery is sought on that 
ground, and, in view of what follows regarding the sole liability of the 
tugboat, this rule has no application. In my judgment there was no 
negligence on the part of the steamer contributing to libelant's un- 
fortunate injury, and as to her the libel must be dismissed. 

The case, however, as to the Yale stands differently. It is clearly 
shown that the master of the tug should have known that there were 
seamen handling the line in the windlass room of the steamer at the 
time the tug took a quick pull on the line. He could not see the libel- 
ant or his associate, and they were unable from where they stood to 
see the tug without first looking through the port light. The wit- 
nesses for the respondent, Hazen and O'Neil, testified that the line be- 
came jammed in the chock of the steamer, but the master of the tug 
testified that he was not so informed. His version is that, as soon as 
the line was made fast on the timber head of the tug, he started ahead 
a short distance without giving notice to the steamer because it was his 
custom to take the tow line of the steamer in that way; that cus- 
tomarily a slack was taken on the line by working the engine ahead; 
that whenever the line became jammed in the chodc it was his custom 
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to warn the men on board the vessel to clear the line. Five expert 
witnesses for the Yale substantially testified that it was customary to 
propel the tug ahead a short distance without giving notice to the ! 

steamer or the linesmen directly after taking the line, and making it | 

fast to the tow post so as to straighten out kinks or keep the line from 
trailing in the water, and then remain inactive, but in readiness to tow 
out the vessel on the instant the "all right" signal is given. This testi- 
mony, however, was contradicted by witnesses sworn in behalf of the 
libelant and of the steamer Miller, which indicates a different and safer 
^ practice. The weight of the evidence supports the claim that there 
was no such general custom as claimed by the tug Yale. The master 
of the Miller had never heard of it, and did not know that such was 
the custom of the Yale. The law is well settled that a course of con- 
duct which is apparently negligent cannot relieve the wrongdoer from 
the consequences of his act. Fletcher v. Baltimore & P. R. Co., 168 
U. S. 136, 18 Sup. Ct. 35, 42 L. Ed. 411 ; Wright v. Boiler, 42 Hun, 
77. Where a custom or practice is adopted by employes from which 
it is likely that injuries may result, it becomes the duty of the employer 
to exercise reasonable precaution to prevent the continuance of such 
practice; hence the custom of suddenly and forcibly moving the tug 
ahead which had just taken the tow line of the steamer and without 
notice to her or the seamen on board the steamer having charge of the 
tow line as it runs out through the opening and who are stationed 
where they cannot see the tug was an act apparently fraught with 
danger, and it was an omission of duty not to warn the steamer and 
the libelant of her intention to pull on the tow line. The witness 
Hazen testified that, after taking the tow line and tying it around the 
tow post on the tug, some one engaged in handling the line on the 
steamer called out to "go ahead" and that he repeated the call to Capt. 
Green of the tiig or to the engineer, but as neither Capt. Green nor the 
engineer nor any other witness gives corroborative testimony, and as 
the libelant denies hearing it and disclaims hearing Davidson, his as- 
sociate (who was not interrogated on this point), do so, I cannot give 
such testimony full credence. Considering all the evidence, it is not 
thought improbable that, as claimed by the witnesses Hazen Sind 
O'Neil, the line was jammed in the chock and did not rim out freely, 
and that an admonition was given by Hazen to the engineer, who was 
not called as a witness, to go ahead, which he did with alacrity, and 
before the master of the tug knew of the jamming and before warning 
was given to the steamer. I am satisfied that the quick starting ahead 
of the tug without warning libelant of her intention was the approxi- 
mate cause of the accident, and the tugboat was negligent as a re- 
sult of which libelant without fault on his part sustained the injuries 
complained of. The steamer was not at this time ready to leave the 
dock. She had not released the dock lines nor signaled the tug as was 
customary to proceed ahead, and libelant had no reason to suppose that 
the tug would suddenly and forcibly start immediately after enough of 
the tow line had been passed out to wind around the post of the tug. 
Under the circumstances, the claim of contributory negligence based 
upon libelant's failure to stand away from the tow line is not proven, 
and I think he was wjthout fault. - 
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As to the damages : Libelant lost his left leg Just above tfie knee, 
and, as may well be supposed, suffered great pain. He was 42 years 
old, unmarried, strong, athletic, and robust, and has now become crip- 
pled and manifestly will be hampered in the performance of his voca- 
tion as a fireman of engines and also in the ordinary work of a laborer. 
He will probably always have some difficulty in securing remunerative 
employment. 

Under the circumstances I think an award of $5,500 for the injuries 
he has sustained, the pain and suffering, the expense of his cure, the 
loss of time, and his inability to earn his usual wage would not be un- 
reasonable. 

A decree may be entered accordingly. 



COMMONWEAI/TH OP PENNSYLVANIA, to Use of HUIDEKOPEB, fk 
FIDELITY. & DEPOSIT CO. OF MARYLAND. 

(Circuit Court, W. D. Pennsylvania. AprU 29, 1909.) 

No. 125. 

L CouBTS (5 856*>— Fedebai* Courts— Pbocbdurb. 

A suit in a federal court on a supersedeas bond given under the Pennsyl- 
vania statute of May, 1897, regulating practice on appeals to the supreme 
and superior courts, Is governed by the laws and decisions of that state. 

[Ed. Note. — ^For other cases, see Courts, C^nt Dig. { 937; ^ec. Dig. | 
856.* 

State laws as rules of decision in federal courts, see notes to Wilson ▼• 
Perrin, 11 a C. A. 71 ; HUl v. Hite, 29 C. O. A. 553.] 
Z Appeai, and Ebbob (§ 1106*) — Disposition— Intbblocutobt Judgment. 

Under Act Pa. May 20, 1891 (P. L. 101), empowering the Supreme Court 
to enter such Judgment as may be deemed proper, on appeal in a suit for 
an accounting the Supreme Court could make an interlocutory order r©» 
mitting the record for a finding by the referee on a particular point. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. U 4892* 
4393 ; Dec. Dig. § 1106.*] 
8. Appeal and Ebbob (f 1232*)— Disposition— Inteblocutobt Judgment. 

An order of the Supreme Court of Pennsylvania, on appeal in a suit 
for accounting, remitting the record for a finding by the referee respect- 
ing a credit claimed by defendant, was an interlocutory and not a final 
Judgment, as affecting the liability of the surety on a supersedeas bond. 

[Ed. Note.— For other cases, see Appeal and Error, Dec Dig. | 1282.*] 
4. Pbincipal and Subety (§ 145*)— Supebsedeas Bond— Liabilitt. 

The surety on a supersedeas bond is concluded by decisions and orders 
of the appellate court 

[Ed. Note.— For other cases, see Principal and Surety, Cent Dig. H 
897^01 ; Dec. Dig. { 145.*] 

Action by the Commonwealth of Pennsylvania, to the use of Arthur 
C. Huidekoper, against the Fidelity & Deposit Company of Maryland. 
Judgment for plaintiff. 

S. S. Mehard and John O. McClintock, for plaintiff. 

Charles F. Patterson (Edgar H. Cans and Thomas A. Whelan, of 
counsel), for def endant 

•For otber caaei lee iam« topic A I nxtmbxb in Doc. ft Am. Dlgi. 1907 to dat^ ft Rop*! Xndoztta 
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YOUNG, District Judge. In pursuance of a stipulation in writing 
waiving a jury this cause was tried by the court without the inter- 
vention of a jury on the 9th day of February, 1909. And now, April 
29, 1909, upon due consideration the court finds the facts to be as 
follows : 

First. The bond sued on in this case was given by Samuel B. Dick 
upon taking an appeal to the Supreme Court of Pemisylvania in 
the case of Samuel B. Dick v. Arthur C. Huidekoper from the final 
decree of the court of common pleas of Crawford county, at No. 1, 
November term, 1900, in equity. By that bond the defendant, the 
Fidelity & Deposit Company of Maryland, a corporation, undertook 
"that if the said appellant will prosecute this appeal with effect, and 
will pay all costs and damages awarded by the appellate court, or le- 
gally chargeable against him, then this obligation to be void ; other- 
wise to remain in full force and virtue." Thereupon the record was 
sent to the Supreme Court of Pennsylvania and docketed at No. 283, 
January term, 1905, and on April 24, 1906, the cause was argued 
upon the appeal in the appellate court and thereafter, a question hav- 
ing arisen as to certain shares of stock which it was alleged might be 
a credit to the appellant, the appellate coyrt ordered briefs to be filed 
by counsel for the parties and upon the filing of briefs the court or- 
dered a reargument. 

Second. In the meantime Samuel B. Dick, the plaintiff, having died, 
Harriet D. Speer, executrix of his last will and testament, was sub- 
stituted as plaintiff. 

Third. The appellate court on May 27, 1907, filed the following 
opinion : 

"In this case we have not discovered error In connection with any ques- 
tion of fact or of law that was raised and passed upon below. On the mate- 
rial question of fact as to whether Dick advanced for Huidekoper, In the na- 
ture of a loan, three thousand shares of the capital stock of the Pittsburgh, 
Sheuango & Lake Erie Railroad Company, In what Is known as the Cftmegie 
deal, there is no distinct finding, and the record is remitted with direction 
that the court recommit the case to the referee, that he may pass upon, sub- 
ject to Its review, this one question, on the evidence already taken before him ; 
and. if there should be a finding that such stock was advanced for Huidekoper. 
in the nature of a loan, Dick is to be credited with the same, at its market 
value at the time of the trial before the referee, December 9, 1901, together 
with interest" 

Fourth. Thereupon the record was remitted to the court of common 
pleas of Crawford county, and that court upon June 8, 1907, made the 
following order : 

"June 8, 1907. Pursuant to the foregoing It Is hereby ordered that the 
record in this case be and is hereby recommitted to the referee for the 
purpose of carrying out the directions contained in the foregoing order." 

Fifth. Pursuant to that order the referee passed upon the question 
set out in the order of the Supreme Court which had been referred 
to him' and made the following conclusion : 

"My conclusion is that there never was any agreement by Huidekoper to 
deliver 3,000 shares of ,the stock of the Pittsburgh, Shenango & Lake Erie 
Railroad Company, for the one-half of the stock delivered by Dick of his own 
shares to make up the amount of stock going to the Carnegie Steel Company ; 
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but that Huidekoper was liable only to account to Dick for tbe value of the 
stock held by him in excess of that held by Dick in the final settlement, at 
the value of fifteen dollars per share, as the account between them has already 
been stated by me." 

Sixth. Thereupon the court of common pleas of Crawford coimty 
reviewed the report and finding of the referee upon the exceptions 
filed thereto by the respective parties, and on March 27, 1908, affirmed 
and confirmed the report of the referee. 

Seventh. Upon April 9, 1908, Arthur C. Huidekoper, the defendant, 
filed his petition in the Supreme Court, at No. 283, January term, 
1905, reciting that the appeals in the above case were argued on April 
24, 1906; that the question of credit for certain stock had arisen; 
that the court had ordered the record to be remitted to the referee of 
the lower court upon that question, the proceedings before the referee 
and the review thereof by the lower court, and the confirmation of the 
report of the referee; and, further, that the proceedings directed by 
the appellate court in its order of May 27, 1907, had been completed, 
and that the record was now ready for final action by the appellate 
court, and praying that the record be returned and a time fixed for 
argument. 

Eighth. To this petition, on April 9, 1908, Harriet D. Speer, execu- 
trix of Samuel B. Dick, the plaintiff, filed an answer reciting that 
the case, by writ of remittitur on the 27th day of May, 1907, had 
been sent to the court of common pleas of Crawford county, directing 
that court to pass upon a question which in the previous hearing had 
been overlooked; that the case was duly heard by the referee, and 
his report thereon confirmed absolutely by the lower court; and that 
the same now remained of record in that court. The answer con- 
cludes as follows: 

*'That no appeal has been taken from the decree entered in said court, and 
your respondent respectfully suggests that this court has no jurisdiction of 
the said cause at this time nor power to make the order prayed for in the 
said petition of the said Huidekoper, and will not have any power or control 
of the said record until and unless an appeal be taken to this court from the 
decree of the court below." 

Ninth. Thereupon the Supreme Court on April 21, 1908, made the 
following order: 

"Petition granted, and it is ordered that* the record be returned to this 
court and the case placed on argument list for week commencing April 27, 
1908, that counsel for estate of S. B. Dick, deceased, may be heai-d, if they 
desire, on the question passed upon by the court below In pursuance of order 
of May 27, 1907." 

Tenth. Thereupon, on May 18, 1908, the appellate court filed the 
following opinion at No. 283, January term, 1905, of said court: 

**The appeal In this case was from an order confirming the report of a 
referee appointed to state an account between partners. Upon the argument 
of the appeal in this court, it appears that there was a material matter as to 
which there was no distinct finding, and the case was recommitted to the 
referee. On all other questions the opinion of the court was expressed In 
the order filed, in which it was said: 'In this case we have not discovered 
error in connection with any question of fact or of law that was raised and 
passed upon below. On the material question of fact, as to whether Dick 
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advanced for Huldekoper in the nature of a loan 3,000 shares of the capital 
stock of the Pittsburgh, Shenango & Lake Erie Railroad Company, in what is 
known as the '*Oarnegie deal,'' there is no distinct finding, and the record is 
remitted with direction that the court recommit the case to the referee, 
that he may jmss ui>on, subject to its review, this one question, on the evi- 
dence already taken before him/ The referee, after a careful consideration 
of this question, reported that Dick had not advanced stock for Huldekoper, 
and his report was confirmed by the court of common pleas. The only open 
question in the case is one of fact as to the correctness of the referee's find- 
ing. We see nothing in the evidence that would warrant a reversal of the 
decree. The decree is affirmed." 

Eleventh. From the order or decree of the court of common pleas 
of Crawford county confirming the report of the referee an appeal 
was taken by Harriet D. Speer, executrix of Samuel B. Dick, de- 
ceased, against Arthur C. Huidekoper, and the record was returned 
to the Supreme Court of Pennsylvania, where the case was docketed 
at No. 159, January term, 1908, which was disposed of on May 18; 
1908, by the court making the following order: 

••The decree is affirmed. Per curiam." 

Twelfth. Thereupon, upon the 1st day of June, 1908, the Supreme 
Court of Pennsylvania, by its writ of remittitur, directed the record 
at No. 283, January term, 1905, and the record at No. 159, January 
term, 1908, to be remitted to the court of common pleas of Crawford 
county for execution or otherwise. 

Thirteenth. Neither the said Samuel B. Dick nor Harriet D. Speer, 
executrix, has paid the costs or damages awarded by the decree 
of the court of common pleas of Crawford county and affirmed by the 
appellate court. 

Fourteenth. That the true and correct amount of costs as duly 
taxed and entered of record in said case at No. 1, November term, 
1900, in the court of common pleas of Crawford county, in equity, is 
the sum of $6,463, one-half of which amount being the sum of $3,- 
231.50. 

Fifteenth. That the claim and demand made in this case on behalf 
of Arthur C. Huidekoper, the use plaintiff, is therefore the sum of 
$184,839.69, .together with interest thereon from the 11th day of 
September, A. D. 1905, being the debt and interest, and the further 
sum of $3,231.50, being one-half of said costs, and together being 
the amount of the decree and judgment in favor of said Arthur C. 
Huidekoper and against said Samuel B. Dick and one-half of the 
costs of said case, so as aforesaid recovered at No. 1, November 
term, 1900, in the court of common pleas of Crawford county, in 
equity, and affirmed by the Supreme Court of the state of Pennsyl- 
vania, as aforesaid. 

Sixteenth. That the said Fidelity & Deposit Company of Maryland, 
surety on said supersedeas bond as aforesaid, having likewise neg- 
lected and refused to pay to the use plaintiff, Arthur C. Huidekoper, 
the said debt and interest and said one-half of said costs, this suit was 
brought upon said supersedeas bond in the name of the common- 
wealth of Pennsylvania, for the use of Arthur C. Huidekoper, plaintiff, 
against the Fidelity & Deposit Company of Maryland, the defendant. 
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in the court of common pleas of Crawford county, Pa., at No. 129, 
September term, 1908, and after service of process in said suit upon 
said defendant the said cause, upon the petition of said defendant, 
was removed from said court of common pleas of Crawford county. 
Pa., into this the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Opinion. 

This case turns upon the question of law whether the order of the 
Supreme Court of Pennsylvania, made on May 27, 1907, by which the 
record in the case then pending at No. 283, January term, 1905, of 
said court, wherein Samuel B. Dick was plaintiff and Arthur C. 
Huidekoper was defendant, was a final disposition of that case, and 
that thereby the condition of the bond given by the appellant upon 
which the Fidelity & Deposit Company of Maryland was surety, that 
the appellant should prosecute his appeal with effect, had been per- 
formed and the surety no longer bound. This being a suit upon a 
supersedeas bond given under the Pennsylvania statute of May, 1897, 
regulating the practice, bail, costs, and fees on appeals to the Su- 
preme and superior courts of the state is to be determined by the 
laws and decisions of that state. This position is supported by a 
long line of cases decided by the Supreme Court of the United States 
It is sufficient to refer to the case of Elmendorf v. Taylor, 10 Wheat 
169, 6 L. Ed. 289, where Chief Justice Marshall said: 

**The Judicial department of every government, where such department 
exists, is the appropriate organ for construing the legislative acts of that 
government Thus, no court in the universe which professes to be governed 
by principle, would, we presume, undertalse to say that the courts of Great 
Britain or of France or of any other nation had misunderstood their own 
statutes, and therefore erect itself into a tribunal which should correct such 
misunderstanding. We receive the construction given by the courts of the 
nation, as the true sense of the law, and feel ourselves no more at liberty to 
depart from that construction, than to depart from the words of the statute. 
On this principle, the construction given by this court to the Constitution 
and laws of the United States is received by all as the true construction ; and, 
on the same principle, the construction given by the courts of the several 
states to the legislative acts of those states, is received as true, unless they 
come in conflict with the Constitution, laws, or treaties of the ynited States." 

In this case the bond was executed and delivered and to be per- 
formed in the state of Pennsylvania, pursuant to the requirements of 
the act of Assembly of 1897 of that state, regulating practice upon 
appeals, and entered as a supersedeas bond upon an appeal from a 
decree of a lower coUrt to the Supreme Court of that state. 

The Supreme Court of Pennsylvania has considered and dlecided 
that its order of May 27, 1907, was not a final order, but only inter- 
locutory. It has done this as appears by the words of the order itself. 
These words are: 

*'And the record is remitted with direction that the court recommit the 
case to the referee, that he may pass upon, subject to its review, this one 
question, on the evidence already taken before him ; and. If there should be 
a finding that such stock was advanced for Huidekoper, in the nature of a 
loan, Dick is to be credited with the same, at its market value at the time of 
the trial before the referee, December 9, 1901, together with interest" 
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That court had power to make such an interlocutory order under 
the act of Assembly of May 20, 1891 (P. L. 101), which provides) 

"The Supreme Court shall have power In all cases to aflSrin, reverse, modi- 
fy, or amend, a Judgment, order or decree appealed from, and to enter such 
judgment, order or decree in the case as tiie Supreme Court may deem proper 
and just without return of record for amendment or modification to the court 
below." 

It was not a return of the record, but simply a recommitment of the 
record to the lower court so that the appellate court might be advised 
by a distinct finding of the fact which, while it has been passed upon 
as we view it, had not been separately and distinctly found. After 
argument of the appeal, it having been brought to the attention of the 
appellate court that there was a question concerning certain stock 
which the appellant claimed should be credited to him by the appellee, 
the court ordered briefs to be filed and afterwards that the case be re- 
argued and reargument was made in the appellate court on January 
21, 1907. After that argument the court made the order of May 27, 
1907, recommitting the case to determine that question alone, still re- 
taining the case and refraining from making a final decree until its 
order was complied with. It having then been brought to the attention 
of ,the appellate court by the petition of the appellee that its order had 
been complied with and praying that the record might be sent up for 
final disposition of the appeal, to which appellant filed an answer deny- 
ing the jurisdiction of the court to consider and pass upon the appeal 
unless an appeal was taken from the decree of the lower court confirm- 
ing the report of the referee upon the question committed by the order 
of the appellate court on May 27, 1907, such appeal not yet having 
been takeo, the appellate court, upon April 21, 1908, granted the peti- 
tion, ordered that the record be returned, ordered a reargument, which 
was had on April 28, 1908, and thereafter,, on May 18, 1908, not only 
filed an opinion and affirmed the decree at No. 283, January term, 
1905, which was the original appeal, but also disposed of the record 
at No. 159, January term, 1908, by marking the decree again affirmed, 
and caused its writ of remittitur to be issued and the record sent down 
for execution or otherwise, in both the case at No. 283, January term, 
1905, and No. 169, January term, 1908. All these proceedings subse- 
quent to the raising of the question after the argument in the appel- 
late court upon April 24, 1906, until the final order of affirmance on 
May 18, 1908, show that the court had presented to it, considered and 
decided that the order of May 27, 1907, was only an interlocutory 
order, and one which it had power to make under the act of 1891. 

Were we required to pass upon the question presented by this record 
we should unquestionably reach the same conclusion. From an inspec- 
tion of the whole record, viewed in the light of the statutes of Penn- 
sylvania regulating appeals to the Supreme Court, we would un- 
hesitatingly conclude that the order of May 27, 1907, was only an in- 
terlocutory order and made for the purpose of advising the court hav- 
ing the appeal upon a single question so that it might, as provided by 
the act of 1891, either affirm, reverse, modify, or amend the decree of 
the court below. 
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The Supreme Court of Pennsylvania having finally disposed of the 
case by its order of affirmance of May 18, 1908, that case was at an 
end, and the appellant had failed to prosecute his appeal with effect 
and was therefore bound to pay the costs and damages awarded by the 
appellate court. Neither the appellant nor his executrix having paid the 
costs and damages awarded, the defendant in this suit is bound as 
surety to do so. The defendant in this case having been the surety 
upon the supersedeas bond was not a stranger to the proceedings 
thereafter conducted by the appellant in the Supreme Court of Penn- 
sylvania, but is concluded by the decisions and orders of that court 
This has been decided not only in Pennsylvania and many other of the 
states of the Union, but by the Supreme Court of the United States, 
notably in the case of Stovall v. Banks, 77 U. S. 583, 19 L. Ed. 1036, 
where Mr. Justice Strong said: 

"It has been argued on behalf of the defendants In error that the decree of 
the superior court, H admitted, would have been only prima facie evidence 
against the sureties Ih the bond. Were that conceded it would not Justify 
the exclusion of the evidence. But the concession cannot be made. The de- 
cree settled that the administrator of the estate, Alfred Eubanks, held in his 
hands sums of money belonging to the equitable plaintiffs in this suit, as 
distributees of the intestate*s estate, which he had been ordered to pay over 
by a court of competent Jurisdiction, and the record established his failure to 
obey the order. Thereby a breach of his administration bond was conclusively 
shown. Certainly the administrator was concluded. And the sureties in the 
bond are bound to the full extent to which their principal is bound. A 
principal in a bond may be liable beyond the stipulations of the instrument, 
independently of them, but so far as his liability is in consequence of the bond, 
and by force of its terms, his surety is bound with him. There may be special 
defenses for a surety arising out of circumstances not existing In this case, 
but in their absence, whatever concludes his principal as an obligor concludes 
him. He cannot attack collaterally a decree made against an administrator 
for ^hose fidelity to his trust he has bound himself.*' Moore v. Huntington, 
84 U. S. 417, 21 L. Ed. 642, and many others. 

Upon the facts and law of the case as above stated the court finds 
that judgment should be rendered in this case, first for the common- 
wealth of Pennsylvania in the amount of the obligation of said bond, 
to wit, in the sum of $380,000; and, second, for Arthur C. Huide- 
koper, the use plaintiff, and against the Fidelity & Deposit Company 
of Maryland, defendant, for the amount shown by the said decree of 
the 18th day of September, A. D. 1905, in the court of common pleas 
of Crawford county, Pa., in equity, at No. 1, November term, 1900, 
as affirmed by the Supreme Court of Pennsylvania at No. 283 of 
January term, 1905, Eastern district, to wit, for the sum of $184,- 
839.69, with interest thereon from the 11th day of September, A. D. 
1905, being the debt and interest, and for the further sum of $3,231.50, 
being one-half of the costs of said case in the lower court 
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THE OREGON. 
(District Court, E. D. New York. July 27, 1910.) 

1. COI.LISION (§ 37*) — ^Vessels Meeting. 

A boat, having accepted the two-whistle signal of a ferryboat approach- 
ing on the port side, and knowing that the ferryboat Intended to pass 
down the river, and was compelled to turn to starboard on account of 
projecting pierheads, was bound to maintain her own course, so as to 
allow the ferryboat room to proceed. 

[E)d. Note. — ^For other cases, see Collision, Cent Dig. SS 84-36; Dec. 
Dig. I 37.* 

Sisals of meeting vessels, see note to The New Y6rk, 80 C. C. A. 030.] 

2, Collision (f 108*) — ^Vessels Meeting— Maneuvers In Extremis. 

Where collision was Imminent, a ferryboat was not negligent in making 
an Incorrect maneuver, where It did what seemed to be best. 

[Ed. Note. — For other cases, see Collision, Cent Dig. {§ 225-231 ; Dec. 
Dig. § 108.*] 

S. Collision (§ 123*) — Negligence— Bubden of Proof. 

On libel against a ferryboat for a collision, the burden was on libelant 
to show negligence on the ferryboat's part 
[Ed. Note.— For other cases, see Collision, Dec. Dig. { 123.*] 

4. Collision (| 125*) — Negligence— Evidence— Sufficienct. 

Evidence in libel against a ferryboat for a collision held insufficient to 
lEAiow that the captain of the ferryboat was n^ligent 

[Ed. Note. — ^For other cases, see Collision, Cent Dig. §{ 266-279; Dec. 
Dig. § 125.*] 

In Admiralty. Libel by United States against the fcriyboat Ore- 
gon. Libel dismissed. 

William J. Youngs, U. S. Atty, 
Herbert Green, for claimant 

CHATFIELD, District Judge. The United States boat Traffic, 
while proceeding up the East River to the Brooklyn Navy Yard, 
passed about midway under the Brooklyn Bridge, and shaped her 
course somewhat toward the eastern side of the river, so as to round 
in to the Navy Yard at a reasonable distance from the pierhead upon 
the down-river side of the yard. Some distance up the river from the 
point where the Traffic would turn in to the Navy Yard was the 
ferryboat Oregon, proceeding down the river at a distance of 300 or 
400 feet from shore, and following the general line of the pierheads, 
while an Erie Railroad tu^ was between the Oregon and the shore. 
According to the captain of the Traffic, another boat coming down the 
river, not far astern and to the starboard of the Oregon, passed to 
port of the Traffic as she reached the neighborhood of the collision, 
which was just below the Navy Yard and some 400 feet from shore. 

The Traffic was going at about 9 knots speed, which with the 
flood tide would give her ia total speed over the ground of probably 
11 knots, and the Oregon proceeded at about an equal rate against 
the tide. But the speed of the vessels does not seem to have entered in- 
to the situation. The Oregon blew two whistles when the Traffic was 
some half a mile away, which were answered by the Traffic when 

*For other cases see same topic A | numbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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repeated by the Oregon, and the Traffic, in so far as she changed fier 
course, ported her helm and turned to starboard. 

It is evident from the testimony that the intention of the captain 
of the Traffic was to pass close to the starboard of the Oregon, unless 
the Oregon should first turn across toward midstream, when it would 
become proper for the Traffic to change to a one-whistle signal and 
pass to port. The distance between the boats was sufficient to make 
such a maneuver safe if properly carried out. The captain of the 
ferryboat, however, as he neared the southern side of the Navy Yard, 
was compelled to turn to starboard because of the projection of the 
pierheads, and his course, under the two-whistle signal, necessarily 
approached that of the Traffic. This was seen by the captain of the 
Traffic, who also noted the Erie Railroad tug coming down inshore 
of the Oregon, thus making it all the more necessary for the Traffic 
to keep to starboard and away from the Oregon. 

Under these circumstances, and having accepted the signal of the 
Oregon, the Traffic, knowing the configuration of the shore, and that 
the Oregon was intending to pass down the river, was bound to 
maintain her own course in such a way as to allow the Oregon room 
to proceed. The testimony of the captain of the Traffic was that 
just before the collision the Oregon sheered sharply to starboard and 
came out into the river sufficiently to strike the Traffic upon her 
starboard bow, causing some injury to the Traffic, which, however, 
did not interfere with her progress into the Navy Yard, but did put 
her in danger of sinking. 

The testimony of the captain of the ferryboat and its officers shows 
that the Traffic, coming up the river with the flood tide and continually 
bearing in, gave them reason to think that she was not going to fol- 
low the two-whistle signal which had been exchanged. The captain of 
the Oregon, under these circumstances, seeing that the distance be- 
tween the boats was so small that danger was likely to result, blew an 
alarm and reversed his engines. He could not proceed further to 
port because of the presence of the Erie tugboat. He properly re- 
versed his engines. And, even if this were an incorrect maneuver, 
things were at that time in extremis, and the ferryboat cannot be 
blamed for doing what seemed to be best at such a moment. As a 
mfiatter of fact, if the ferryboat had held her course, the boats might 
have cleared by a distance, as estimated by the captain of the Traffic, 
of 15 to 25 feet. The effect of the reversed engine and the flood tide 
threw tfie bow of the ferryboat enough over to starboard so that the 
colKsion resulted. 

The libel has been brought by the United States against the ferry- 
boat for injuries to the Traffic. No fault can be found against the 
ferryboat for being in that particular locality, or on the port side of 
the river, as the lines of traffic are recognized by all navigators, and 
even the captain of the Traffic testified that he expected the ferryboat 
to come down on that side of the river against the flood tide, and she 
would have been out of her usual place if she had been coming down 
on the starboard side of the channel. See The Lowell M. Palmer, 
142 Fed. 937, 74 C. C. A. 107. The narrow channel rule, therefore, 
does not apply, as has been held in the case of The Islander,152 Fed. 
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385, 81 C. C. A. 511, and The C. W. Morse, 161 Fed. 847, 88 C. C A. 
665, and the only fault which could be imputed to the Oregon was that 
she did not expect the Traffic to take the risk of passing so close as 
15 feet, and that, when her captain perceived the proximity of the 
Traffic, he undertook to keep out of danger by reversing. The boats 
were not meeting head on at the first exchange of signals, but would 
have passed starboard to starboard, and the signal recognized the fact. 

The burden is on the libelant, that is the United States, to show that 
there was negligence on the part of the Oregon. It is evident from 
the testimony that the pilot of the Traffic estimated his distances 
with great accuracy, and that the Traffic would have passed the Ore- 
gon by a very narrow margin, if each boat had continued its exact 
course; the Traffic being under a helm which would have carried it 
sufficiently to port to have passed the Oregon witho\it collision. But 
to hold that the captain of the Traffic was not at ifault to the extent 
of getting his boat in collision does not mean that the captain of the 
Oregon can be held at fault for misunderstanding the movements of 
the Traffic at the time. If the ferryboat were attempting to prove 
liability upon the part of the Traffic, the situation would be different. 
But it does not seem to the court that the government has sustained 
the burden of proof to the extent of showing that under all the circiun- 
stances the captain of the Oregon was negligent in attempting to 
sound an alarm and get out of the way ; and there is no other ground 
presented from which any argument of negligence on the part of the 
Oregon has been shown. 

The libel should be dismissed. 



KBTSTONB TTPB FOUNDRY ▼. PORTLAND PUB. CO. 
(Circuit Court* D. Maine. July 16, IdlO, and August U, 1910.]f 

No. 62a 

1. TBADB-BfABXS AND TbADE-NaICBB (| 67*) — ^UNULWFUI. COMPKTITIOir. 

The manufacturers of a peculiar style of type, unpatented, which 1i 
marketable only on account of Its utility, cannot restrain another from 
producing type of the same character. 

[Ed. Note. — ^For other cases, see Trade-MarlLS and Trade-Names, Dec. 
Dig. f 67.* 

Unfair competition, see notes to Scheuer t. Muller, 20 C CL A. 165; 
Lare v. Harper & Bros., 30 0. C. A. 876*3 

2L Tbadb-Mabks and Tbadb-Names (| 71*) — Use of Naioes— Infriivoembitt. 

Where complainant produced a peculiar style of type, which it sold un* 
der the name of '^Caslon Bold," devised by the complainant, to indicate its 
own goods, another manufacturer may be restrained from making nse of 
that name. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. I 81 ; Dec. Dig. % 71.*] 

8. Tbadb-Mabks and Trade-Names (f 90*) — Reuef. 

Where, on a bUl in equity asking restraint of the unlawful use of a 
trade-mark, there was in neither the record nor the presentation of the 
case any suggestion of any damages which would justify the. expense of 

•V^r othw cases s«e same topic A 8 numbbs In Dec. ft Am. Diss. 1907 to dats^ ft Rep'r Indexi* 
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an accoimting, a master will not be ordered. Ladlngton Co. v. Leonard, 
127 Fed. 155, 157, 62 C. G. A. 269, and other like cases, applied. 

[Ed. Note. — For other cases, see Trade-Marks and 7?rade-Names, Dec. 
Dig. f 99.*] 

Bill by the Keystone Type Foundry against the Portland Publish- 
ing Company. Decree for complainant. 

E. W. Bradford and Wilford G. Chapman, for complainant. 
N. & H. B. Cleaves, S. C Perry, and Venable, Baetjer & Howard, 
for respondent. 

PUTNAM, Circuit Judge. This is a bill in equity, resting entirely 
upon alleged common-law rights, and claiming jurisdiction in this 
court simply on account of the variance of citizenship between the 
complainant and respondent. The complainant is a well-known type 
founder, and the respondent is alleged to be, to a certain extent, en- 
gaged in the same business, either as a founder or as a seller of type. 
At this point we will say that, while for certain purposes there may be 
a difference between type as type and the faces of tjrpe, we use the 
word "type" to cover the entire thing to which this proceeding relates. 
The complainant devised a style of printing, using peculiar type there- 
for, of which the following is an example : 

ABCDEFGHIJKLMNOP 
ORSTUVWXYZ^CE 

abcdefghijklmnopqrstuvwx 
yzaeoedl^.^-'!?&£$ 

For the purpose of doing printing according to the foregoing de- 
sign, the complainant devised and manufactured type adapted thereto. 
The whole topic, including the invention of the style of printing 
shown, and of producing the type to accomplish the printing, involved 
a very considerable expense, and, undoubtedly, a large degree of in- 
genuity and care. The type as manufactured by the complainant was 
known in the market as "Caslon Bold." The respondent put on the 
market type corresponding to that made by the complainant, and for 
the same purpose for which the complainant made their type. In 
some instances, at least, the respondent in its correspondence, and 
perhaps otherwise, spoke of its type as "Caslon Bold." This may 
have been without any special intention in reference thereto ; but such 
is the fact which we are bound to consider. The complainant further 
maintains that the type manufactured by the respondent is of inferior 
quality, which is immaterial as this case is presented. 

There is no claim on the part of the complainant to be protected 

•For other caioi AM same topic A 8 kctmbbb in Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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with reference to the style of typography produced by the type. 
Whether it has a right to maintain a claim of that sort we do not 
consider. So far as that is concerned, the present case is purely nega- 
tive. In the same line, the plaintiff does not seek to restrain printing 
by the respondent, although it is apparent that the printing which we 
exhibit could not be produced except by type as manufactured and de- 
vised by the plaintiff, or something substantially the same. Neither 
does it claim any trade-mark whatever, except so far as contained in 
the words "Caslon Bold"; neither does it prove any "dressing up" 
by the respondent for the purpose of passing off inferior type, or any 
type, as the t)rpe of the plaintiff. The fact is that, as the case stands, 
the style of t)rpography shown having been devised, the matter of 
producing the type to accomplish it was a mechanical detail, which 
could in no way involve anything colorable, or an)rthing indicating 
especially an attempt to imitate in any direction. 

Under the circumstances, the case seems very simple. The type in 
question has no characteristics in particular, except that of utility; 
and, if the bill could be sustained, the plaintiff would obtain a perpet- 
ual patent for a useful article, running indefinitely, without any assist- 
ance from the Patent Office of the United States. On putting the 
proposition in this form, it is so clearly met by the law that it needs no 
discussion. 

Among all the cases cited by the complainant the one which it ap- 
parently urges on us with the most confidence, and the one which at 
first sight comes the nearest to its propositions, is Estes v. Frost Com- 
pany, decided by the Circuit Court of Appeals for this Circuit on 
February 8, 1910, reported in 176 Fed. 338. Estes v. Frost Company, 
however, belongs to an ordinary class of cases involving a purpose to 
deceive, and is broadly distinguished from the case at bar by the 
closing sentence, as follows : 

"It is understood that the decree of the Clrenit Court directed Itself against 
making and selling, for use in hose supporters, wooden buttons made in imi- 
tation of ruhber." 

Hesseltine's Law of Trade-Marks and Unfair Trade (1906) 198, in 
so far as it distinguishes between the imitation of structural features 
and ornamental features, points out what is ordinarily the true rule. 
In whatever manner a case may be "dressed up," if a close analysis 
brings the alleged offense down to a mere reproducing of a useful 
manufacture which has not been patented, a bill of this character can- 
not be sustained.. On the plain facts, however, in that the respondent 
has gone beyond this and used the words "Caslon Bold," it has so far 
violated the law, and the plaintiff is entitled to relief. 

Let the complainant file a draft decree in accordance with the 
opinion passed down the 16th day of July, 1910, within 10 days, and 
the respondent file corrections thereof within the next ensuing 10 
days, all in accordance with rule 21. 

August 11, 1910. 
In accordance with the opinion passed down in this case on July 
16, 1910, the court has received a draft decree, and also proposed 
corrections thereof by the respondent. The court finds nothing in 
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the latter which requires it to modify the decree as submitted by 
the complainant. The decree as submitted provides that the com- 
plainant shall recover "such damages as it may prove it has suf- 
fered because of the use by respondent of the name 'Caslon Bold' 
to designate its type products." This is not a proper method of di- 
recting an accounting, and for that reason the court might strike it 
out; but the court prefers not to leave it in such an unsatisfactory 
manner. It is true that the bill claimed damages, and that the com- 
plainant in its opening brief may have referred to the fact of the use 
by the respondent of the words "Caslon Bold" as pointed out in the 
closing paragraph of the opinion referred to. Nevertheless, quite the 
entire discussion of the case by the complainant related to alleged un- 
lawful manufacturing and selling type of the peculiar style which the 
complainant described* In no manner was the court enlightened on 
any question of damages, and in no place was the claim of damages 
formally made; and far less was there any exposition of such claim 
which the court could understand. Moreover, in the conclusion of 
the complainant's brief in rebuttal, the relief that it asked was an 
injunction against manufacturing and selling type of the class re- 
ferred to, and from using the form of type referred to ; and no other 
expected remedy was suggested. 

On an examination of the record out of which arose the opinion of 
July 16, 1910, the court found a letter from the respondent to one 
of its customers in which the term "Caslon Bold" was used ; and what 
the court said in the closing paragraph of its opinion was based en- 
tirely on what it thus incidentally discovered. 

Under the circumstances, nothing has been brought to the atten- 
tion of the court to enable it to apprehend that there could any ad- 
vantage come from the appointing of a master which would oflFset 
the delay and expense involved in an accounting. Therefore the court 
follows the practice approved in American Box Co. v. Crosman (C 
C.) 57 Fed. 1021, 1029 ; Bradford v. Belknap Co. (C. C.) 105 Fed. 63, 
66 ; Ludington Co. v. Leonard, 127 Fed, 155, 157, 62 C. C A. 269 ; 
Merriam Co. v. Ogilvie, 170 Fed. 167, 169, 170, 95 C. C. A. 423, and 
Kessler v. Goldstrom (C. C. A.) 177 Fed. 392, 394; and in a general 
way in Saxlehner v. Siegel-Cooper Co., 179 U. S. 42, 43, 21 Sup. Ct 
16, 45 L. Ed. 77, Therefore there will be no decree for an accoimt 



In re CHAMBEBLAIN. 

(Dlfltrlct Court, N. D. New York. July 25, 1910.) 

L Bankbuptot (§ 414*) — Discharge— Specifications of Ob^ction— Fala 
Oath. 

Evidence in aid of specifications of objection to a bankrupt's discharge 
on the ground that he had made a false oath in and in relation to his 
proceedings in bankruptcy held insufficient to establish the making of 
certain of the. false statements alleged. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 414.*] 
•For otber cajies see same topic it { NUiifiSB In Dec. ft Am. Dig*. 1M7 to date, ft R^'r Indexee 
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2. Bankbuptct (I 408*) — ^Dischabob— Objectiows— Falsk Oatbb. 

Where certain creditors of a bankrupt claimed that they had been in- 
duced to extend credit by reason of the bankrupt's false representations 
as to his property, but they waived the tort and filed their claims against 
the bankrupt's estate, which were allowed, the bankrupt's denial under 
oath during his examination in the course of the bankruptcy proceedings 
that he had made such statements, even if false, was immaterial to any 
issue or question in the bankruptcy proceeding, and was therefore no 
ground for denying his discharge on the ground that he had made a false 
oath in and in relation to the proceeding in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent IMg. H 732-734; 
Dec. Dig. § 408.*] 

In the matter of Walter W. Chamberlain, bankrupt. On motion 
to confirm the report of a special master overruling specifications of 
objections to the bankrupt's discharge, and recommending that a dis- 
charge be granted. Motion allowed. 

A. F. Saunders and Geo. W. Reeves, for bankrupt 
A. L. Chapman, for objecting creditor. 

RAY, District Judge. Section 14 of the bankruptcy act provides 
that: 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by parties In interest • • • and 
Inyestigate the merits of the application and discharge the applicant unless 
he has (1) committed an offense punishable by Imprisonment as herein provid- 
ed. •♦♦" Act July 1, 1898, c. 541, 30 Stat. 550 (U. S. Oomp. St 1901, 
p. 3^27). 

The objections here are that the bankrupt has committed such an 
oflFense, viz., that such bankrupt "knowingly and fraudulently," when 
under examination at a meeting of his creditors held in the bankruptcy 
proceedings, made a false oath in and in relation to such proceeding 
in bankruptcv ; that is, that he had committed the offense specified in 
subdivision b" (2) of section 29 of the bankruptcy law. The specifi- 
cations are that when examined at a meeting of creditors in his bank- 
ruptcy proceedings the bankrupt knowingly and fraudulently testified 
under oath that he did not make certain oral representations as to his 
financial condition and property and ownership of property for the 
purpose of obtaining credit which certain creditors now testify he 
did make. It is alleged that on six or seven different occasions, not 
long prior to his bankruptcy. Chamberlain orally stated to the person 
of whom he desired to obtain credit and of whom he did obtain credit 
(there being seven such persons) for property sold or by indbrsement 
that he owned or had an interest in property which he did not own. 
The statements alleged to have been made differed substantially in each 
of the cases. If made, they tended to show that Chamberlain was go- 
ing about and obtaining credit for property sold him or obtaining the 
indbrsement of his paper by making false statements orally as to his 
financial condition. At the time Chamberlain was examined, these 
creditors had proved their claims in bankruptcy, respectively, as fo* ^ 
ordinary debt, waiving the tort if any. He was asked if he made_ 

and sudi statements and denied making them. There was no p:^^* 

3 or as 

•For other cases lee same topic it 5 mumbbb In Dec. & Am.«Dlss. 1907 to date, ft Remedy tO 
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or claim he then had the property or was concealing it, etc. Having 
denied making the statements, and having applied for a discharge, 
specifications of objections were filed charging that he had knowingly 
and fraudulently made a false oath in or in relation to the proceeding 
in bankruptcy. It was entirely immaterial to the bankruptcy pro- 
ceedings, or any issue or question therein, whether or not Chamberlain 

• made the representations except as it bore on his methods of doing 
business and general character. If the questions were asked as a 
basis for impeachment, they were on collateral matters and his an- 
swers were conclusive. There was no pretense the statements were 
made in writing. 

In all but two instances, as the special master finds and as the rec- 
ord discloses, it was oath against oath as to each alleged transaction, 
and the special master says that the commission of the offense was 
not proved. In two of the cases the special master finds that Cham- 
berlain did make the representations alleged, but also says that he is 
not willing to find that Chamberlain made a false oath in relation to 
any proceeding in bankruptcy. One of these statements relied on 
was made, it is alleged, to one Mrs. Maxwell, January 28, 1909, and 
she says Chamberlain told her he would like a couple of cows for his 
dairy, and could pay the note (which he gave for the cows) with money 
that was coming from the dairy. He got the cows. In the bank- 
ruptcy proceedings (Mrs. Maxwell having proved her claim and pro- 
cured its allowance) how was it material whether Chamberlain did 
or did not make the statement alleged ? How could it aflFect the pro- 
ceeding or any question arising therein? No question, so far as ap- 
pears, did arise in that proceeding in which his making or not making 
that statement to Mrs. Maxwell had the slightest materiality or on 
which it had the slightest bearing. True, it related to his prior deal- 
ings with one of his creditors and the transaction with her in which 
he became her debtor. 

Clause 9 of section 7 of tlie bankruptcy act requires the bankrupt 
to submit to an examination concerning the conducting of his busi- 
ness, the cause of his bankruptcy, his dealings with his creditors and 
other persons, the amount, kind, and whereabouts of his property, and, 
in addition, all matters which may affect the administration and settle- 
ment of his estate. It is asserted that the questions and answers re- 
ferred to in answer to which it is claimed the false statements were 
made related to and constituted a specific matter in regard to which 
the creditors had a right to inquire fully, and in regard to which the 
bankrupt was required to answer fully and truthfully, inasmuch as the 
questions and answers involved directly his "dealings with his cred- 
itors." The contention is that this makes all his dealings with his 
creditors not only a proper, but a material, subject of inquiry, and 
that, being a material subject of inquiry, false statements as to what 
occurred are presumed to have been fraudulently made, made with a 
proose to deceive, mislead, and defraud the creditors or some of them 
certioji- rights. There is force in this contention. However, this ob- 
[Ed. to the discharge of the bankrupt charges a crime, and, while 

♦For other cwF^^^ ^^ ^^* bound to prove his allegation beyond a reasonable 
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doubt, he is bound to prove the same by "clear and convincing testi- 
mony." In Re Howden (D. C.) 7 Am. Bankr. Rep. 194, 111 Fed. 
723, 725, Judge Coxe, now of the Circuit Court of Appeals, said : 

*'The authorities are unanimous In holding that the burden is on the op- 
posing creditor to prove his objection, not necessarily beyond a reasonable 
doubt, but by clear and convincing testimony." 

This is quoted and approved by the Circuit Court of Appeals, First 
Circuit, in Re Troeder, 17 Am. Bankr. Rep. 723. 150 Fed. 710, 80 C 
C. A. 376, where it was also held : 

"A creditor, apposing a bankrupt's discharge, because of the alleged com- 
mission of offenses punishable under section 29b, need only establish his alle- 
gations by evidence that is clear and satisfactory. On such hearing, the ques- 
tion is not as to 'the general truthfulness of the bankrupt, but as to some spe- 
cific matter which can be framed into an issue material to his bankruptcy." 

Now, I do not see how the matter of the purchase of these cows of 
Mrs. Maxwell and the representations made to her could have been 
framed into an issue material to the bankruptcy of Chamberlain. It 
was conceded that he got the property, and did not pay therefor. The 
claim was proved by Mrs. Maxwell and allowed by the referee. She 
did not assert fraud, and Chamberlain's fraudulent representations in 
incurring the debt were not in issue or question in the bankruptcy 
proceeding. As said by the Circuit Court of Appeals in Re Troeder, 
supra : "On such hearing the question is not as to the general truth- 
fulness of the bankrupt." So far as the bankruptcy proceedings were 
concerned, it was utterly immaterial what representations the bankrupt 
made as to how he could pay the note given M'axwell or from what 
fund. I do not see how I can hold on this record, in face of the find- 
ings of the special master who saw and heard the witnesses and noted 
their manner, etc., and of the authorities cited, that Chamberlain 
"knowingly and fraudulently" made a false oath in or in relation to 
any proceeding in bankruptcy within the meaning of the bankruptcy 
act. The special master has declined to find that he did. 

Now as to the transaction with Kennedy. On his examination in 
the bankruptcy proceedings Chamberlain was asked: "On the occa- 
sion when Edwin Kennedy indorsed the note for you did he ask you 
if you owned one-third of the farm or that in substance ?" The bank- 
rupt answered, "He did not." He was asked, "Did you say you owned 
one-third of the farm, or that in substance?" He answered, "No, sir." 
He was also asked, "Did you make any reference to what property you 
owned?" He answered, "No, sir." Also: "Q. He did not ask you 
anjrthing of that kind in any way, shape, or manner?" The answer 
was, "No, sir." It is alleged in the specifications of objections that in 
so testifying Chamberlain was guilty of knowingly and fraudulently 
making a false oath in or in relation to a proceeding in bankruptcy. 
There was no claim or pretense that the bankrupt did own a third in- 
terest or any interest in the farm, the one he was on. The questions 
were not directed to an attempt to prove the bankrupt did own an 
interest in the farm at the time of the transaction with Kennedy, or 
that he had transferred any interest therein in fraud of creditors or as 
a preference. The object was to show he had procured Kennedy to 
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indorse his note by the oral, false representations that he did own such 
an interest in the farm when he did not. 

On the hearing before the special master on the objections to a dis- 
charge, Kennedy was called as a witness, and testified that February 
6, 1909, he indorsed a note for Chamberlain at his request in Balch's 
blacksmith shop, and that Fred Balch was present, and that, before the 
note was indorsed, "I asked him if he owned a third of the farm, and 
he said he did and two horses and twelve cows. He said it wouldn't 
make me any trouble, and that, when this note was due the 6th of May, 
he would pay it. He said he was good for the amount and had a 
chance to buy cows at reasonable prices and had plenty of hay." • Ken- 
nedy was compelled to pay the note, and in the bankruptcy proceed- 
ings proved his claim on the note and had it allowed. Kennedy was 
71 years of age, is and h^d been hard of hearing since he came out of 
the Civil War, and is drawing a pension of $22 per month for deafness. 
On cross-examination he was asked, "Suppose you drop it now," re- 
ferring to his ear trumpet. "I can speak louder. Is your hearing any 
better than it was last February ?" His answer was, "I do not under- 
stand ; yes, he is a farmer." He did not have his hearing apparatus 
at the time of the conversation about the note and property in the 
shop. He also testified on his cross-examination as to this transac- 
tion, "Q. You indorsed his note? A. Yes. Q. Did you know he 
owned the farm? A. He told me his mother owned it." Fred Balch, 
the blacksmith, was called to corroborate Kennedy, and his testimony 
was as follows : 

"What, if anything, did yon hear on that occasion with reference to 
Chamberlain's financial condition? A. He said that — "Q. Who said? A. 
Mr. Chamberlain, that he owned one-third of the farm, or something. 1 
was pounding on the anviL I did not understand the last end of what It 
was." 

On cross-examination he said that he could not hear Kennedy talk 
or what he said, but heard Chamberlain say "he owned one-third of the 
farm," and that there was more said which he could not hear. Now, 
Kennedy said he asked Chamberlain if he owned a third of the farm 
and Chamberlain said he did. Kennedy and Balch put different words 
in Chamberlain's mouth, an^ Balch was pounding on the anvil so he 
could not hear Kennedy at all, and Kennedy was very deaf. I do not 
think the charge of knowingly and fraudulently making a false oath is 
sustained by this evidence. The evidence is not clear, convincing", 
and satisfactory. First. Kennedy was an old man and quite deaf, and 
did not have his hearing apparatus. Second. Balch was pounding on 
his anvil and could not hear Kennedy at all, and only heard one sen- 
tence used by Chamberlain. Third. Kennedy says Chamberlain told 
him his mother owned the farm. The contradictions between Ken- 
nedy and Balch, both contradicted by Chamberlain, together with the 
deafness, the absence of the hearing apparatus, the pounding on the 
anvil, and the interest of Kennedy and his admission that Chamber- 
lain told him his mother owned the farm, leaves the mind in grave doubt 
as to what was actually said. It cannot be fairly said the evidence 
clearly preponderates in favor of Kennedy. However, seven wit- 
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nesses testify that Chamberlain ' made untrue statements as to his 
financial condition for the purpose of obtaining credit at about this 
time, but this does not prove that he stated to Kennedy that he owned 
a third interest in the farm, and knowingly and fraudulently made a 
false oath when at a later time he testified he did not so state. It is 
not claimed he made any such statement or similar statement to any 
other person. In regard to this alleged statement, I do not see how 
any issue material to the bankruptcy proceedings could have been 
made or raised. If the object was to obtain an admission from Cham- 
berlain to use against him in a civil suit for obtaining property of these 
various persons or one or more of them by false and fraudulent rep- 
resentations, it was clearly immaterial to the proceedings in bank- 
ruptcy. The examination of the bankrupt is not properly used for 
such a purpose. These inquiries threw no light on the amount of his 
property or its value, or the proper mode of administering his estate, 
or the disposition he had made of his property, and no one was seek- 
ing to reclaim the property from the estate on the ground of fraud. 
They threw no light on the question whether or not he would be en- 
titled to a discharge, as section 14 of the act provides that to bar a dis- 
charge the bankrupt must have (3) "obtained property on credit from 
any person upon a materially false statement in writing made to such 
person for the purpose of obtaining such property on credit." How- 
ever, inasmuch as the special master has refused to find that Chamber- 
lain knowingly and fraudulently made a false oath when under ex- 
amination in the bankruptcy proceeding in denying that he made the 
statements which the special master finds he did make to Kennedy and 
Mrs. Maxwell, and I am not satisfied that he did, I think the report 
and findings of the special master should be confirmed, and it follows 
that a discharge will be granted. I am far from satisfied that Cham- 
berlain was or is a strictly honest man, or that he had dealt squarely 
and fairly with these creditors, but the grounds of refusing a discharge 
in bankruptcy are statutory and limited, and do not cover general dis- 
honesty or unfair and sharp dealing with creditors, or oral misrepre- 
sentations made in obtaining property on credit, or even false oaths 
unless they relate to matters material to the bankruptcy proceedings. 
See cases cited and Bauman v. Feist, 6 Am. Bankr. Rep. 703, 107 Fed. 
83, 46 C. C A. 157. 

The report of the special master is confirmed and a discharge 
granted. 



UNITED STATES V. WATBRS-PIEROE OIL CO. 

(Circuit Court, B. D. Missouri, B. D. AprU 27, IWO.) 

No. 5,758. 

1« PuBUo liAZVDs <§ 8*)— Trespasses— RjECOVEBT fob PBOPEBxif Unlawfullt 

BSMOVED—InNOCENT PUBCHAflEBS. 

The United States cannot recover In conversion the value of property 
unlawfully taken from public land from the second innocent purchaser of 
snch property after its sale by the trespasser. 

[Ed. Note.--For other cases, see Public lAnds, Dec. Dig. { 8.*1 
•Por otber caseB tee same topic ft | NtrMBSR in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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2, Public Lands (5 8*) — ^Boxing Trees' fob Tcjbpentinib— Recovery FOii Guic 
Removed— Innocent Purchasers of Product. 

Where gum taken from trees on public land under homestead entry, 
In violation of law,* was sold to distillers, and by them manufactured 
with gum obtained from others into turpentine and resin, and such 
products were sold to a purchaser, who had no knowledge of the source 
from which the gum was obtained, the United States has no title to such 
turpentine or resin which will support an action of conversion against 
the purchaser. 

[E5d. Note. — ^For other cases, see Public Lands, Dec. Dig. § 8.*] 

Actions by the United States against the Waters-Pierce Oil Com- 
pany. On motions to direct verdicts for defendant. Motions sus- 
tained. 

Charles A. Houts, U. S. Atty., and T. P. Young, Asst. U. S. Atty. 
J. D. Johnson and Loomis C. Johnson, for defendant. 

PER CURIAM. This has been a most interesting trial to the; 
court. The cases here are not particularly important from the 
amounts involved, either to the government, with its great wealth, or 
to the defendant, with its supposed great wjealth. The principles, per- 
haps, are. 

Now, in disposing of this matter, I wish to commence at the end, 
instead of at the beginning. In the case last tried, in the year 1906, a 
woman had made an entry on this quarter section of land ; that is, the 
government had segregated it through its appropriate officials from the 
great body of the public* domain, and had agreed, -on the performance 
of certain conditions, to convey the title to this woman. During that 
time she, as she states, to improve the homestead, tapped or boxed cer- 
tain of these. trees, and took therefrom some of the crude gum, and 
sold it to a distillery. The distillery had no knowledge of her what- 
ever. After distilling it, the distillery sold the rectified spirits of tur- 
pentine and resin to defendant. At that time, of course, the act of 
1906 had not been passed. It was not in violation of law. Whether, 
prior to Act June 4, 1906, c. 2571, 34 Stat. 208, one having a mere 
entry of a portion of the public domain had the right to box the trees 
for crude gum, need hardly be settled. At least, in that case there is 
no question but that the company distilling it distilled it along with 
other gum purchased, and sold it to the defendant, Waters-Pierce Oil 
Company ; both of them being altogether ignorant of the source from 
which it came, or any other wrong. In such case, that the govern- 
ment may not prosecute successfully its action for conversion of its 
property is apparent, and the motion for an instructed verdict in that 
case will be sustained. 

The other case is, to the mind of the court, a much closer propo- 
sition. In that case a man by the name of Denmark had, on his apH 
plication to the government, segregated from the public domain and 
acquired an interest in 160 acres of the land. So long as the public 
domain remains untouched, the government is the full, legal, and 
equitable owner of the property. Whenever under any grant, or un- 
der any contract to grant, the government passes the possession of a 

*For other cases see same topic A 5 nxtmbbb in Dec. A Am. Digs. 1907 to date, ft Rep'r Indexes 
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certain tract or tracts of property to a citizen, with the promise that 
under the law it Will convey the full title to the applicant on his ful- 
filling certain conditions, the grantee immecfiately becomes interested 
in such property. Of course, the government retains the legal title; 
but the party entering upon such property obtains certain rights there- 
in, as did Denmark in this case. He appears to have erected im- 
provements on this property of the value of some $800 or more and, 
under some kind of an arrangement with Painter he released his 
homestead right, and Painter paid his filing on the property, and by 
some kind of a deal Painter succeeds to whatever rights Denmark 
had in the property. Now, at the time this property was segregated 
from the great mass of the public domain by this filing, at the time 
when Painter was rightfully in possession of the property under his 
entry, and* by the performance of certain conditions required by law 
would succeed to all of the title, both legal and equitable, fully, and 
all of the appurtenances, timber, and everything that goes to make 
up the property, at this time the government, perhaps to remedy the 
very evil here complained of, passed an act making it a misdemeanor 
for any one in possession of a homestead under this kind of a right, 
or any one else when in possession of this kind of government land, 
to box this timber and take away and sell crude gum. However, 
Painter, in violation of this law, after having been notified by the 
agent of the government to the contraiy, and afte^: repeated notifica- 
tions, did box this timber, and did, contrary to the law, remove from 
this homestead this crude gum. Berea knew this, and Berea assisted. 
The property was regarded as Painter's proper^; but Berea knew 
the* circumstances, and there is no question whatever but the g^overn- 
ment could have recovered from Berea what this property, this gum, 
was worth as it left Berea's hands, no matter what improvements he 
put into it. They were the government's trees, and it had a title to 
the gum taken from its trees; and the evidence also shows that an 
agent of the government there notified Berea of the fact. 

This action is for conversion. The government says in this case 
it is entitled to recover as for a willful trespass, because the defend- 
ant in this case converted its property. The distilling company, by 
the process of distillation, whatever that may be, reduced this prop- 
erty from the state in which it was taken from the homestead into ar- 
ticles of general commerce in the markets of the world and in general 
use. Defendant in this case, Waters-Pierce Oil Company, had a con- 
tract to purchase the property from this still. This concern, as was 
said of the one distilling the gum in the other case, it is clearly shown, 
distilled more than the product from this homestead. Now the act 
of conversion is a wrong, a tort. The Waters-Pierce Company, on 
being appealed to in this matter, the government saying to it, "You 
have secured my property," under the law would have a right to say 
to the government, "What property do you claim?" in order that, if 
the government could distinguish its property, it might return it back 
to the government^ and relieve itself if it believed itself guilty of the 
wrong, or that it held property that belonged to the government. That 
could not have been done in this case. The Waters-Pierce Oil Com- 
pany never could, on any demand being made, have returned what it 
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got. The government never had any title to what the Waters-Pierce 
Oil Company purchased., True, it had title to this gum. It might 
have recovered it from the trespasser or the distillery; but it never 
had title to the turpentine and resin. It never could have recovered 
the property after it went into Waters-Pierce Company's hands, ex- 
cept in bulk, as a man would his grain going into an elevator. It 
never could distinguish it after having been mingled. 

Taking that into consideration, tsJcing further into consideration 
the fact that the Waters-Pierce Oil Company entered into a contract 
in this matter, long before these matters occurred, and could have been 
forced to take the products from the distillery, because it was under 
contract so to do, and, further, while we do not believe that it devolved 
upon the government, knowing this violation of the law, to bring an 
injunction suit, still I do not believe that the government may, know- 
ing that its criminal statutes are being violated, as in this case by 
Painter and the distilling company, sit still and not prosecute these 
parties in any way, and allow the property in a changed condition to 
come into the hands of a wholly innocent third party, and then, these 
things happening with the knowledge of the government's agent, be 
allowed to recover. ' 

So far as the remainder of the defense is concerned, I cannot con- 
sider that. Simply on the entire evidence in the case, conceding, as 
must be done, that there was no fraud or wrongdoing by the defendant 
in this case, and that the government, knowing that wrong was being 
committed, stood by and allowed it, and considering the nature of the 
action, I shall have to sustain this motion. 



In re RUI>D. 
(District Court, B. D. New York. July 6, 1910.) 

1. Pawnbrokers (S 7*) — ^Redemption of Puedob— Pawnbrokers* Lien8. 

A pledge, redeemed from a pawnbroker by a third person, is no longer 
subject to the pawnbroker's lien ; the redemptioner not being qualified to 
act as a pawnbroker. 

[Ed. Kote. — ^For other cases, see Pawnbrokers, Cent Dig. i 6; Dec 
Dig. S 7.*] 

2. Liens (8 8*) — Statutory Liens. 

The laws of New York do not give a statutory Hen to a person who 
pays something for the account of another, though personal property may 
pass as security for the account 

[Ed. Note. — ^For other cases, see Liens, Cent. Dig. | 2 ; Dec. Dig. § &*] 

8. Subrogation (S 23*) — ^Paticents for Beneut or Another— Disgharob or 
Incumbrance. 

Where a third person pays a debt, and takes into his possession per- 
sonal property of the debtor held by the creditor as security, the payor 
thereby obtains a counterclaim, which he may use as a set-off in any pro- 
ceeding or action brought by the debtor to recover the property held as 
security. 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. { G2; Dec Dig. 
8 23.*] 

*For other cai m tee same topic St % numbu in Dee. Ik Am. Dige. 1907 to date^ it Rep'r Indexes 
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4. Bankbuptot {§ 308*) — ^Pledges— Rkdbmptiow— Claims. 

Where a bankrupt's assignee for the benefit of creditors with his own 
funds redeemed a diamond, which the bankrupt had pawned, and there- 
after surrendered the diamond to the bankrupt's trustee, such assignee 
thereby acquired a clai^ against the bankrupt's estate for the amount so 
advanced. 
[Ed. Note.— For other cases, see Bankruptcy, Dec Dig. | 30a*] 

& Bankruftct (S 323*) — Sboubed Claims. 

Where a bankrupt had pledged a diamond belonging to his estate, a 
creditor was authorized by Bankr. Act, July 1, 18QS, c. 541, S 57, subda. 
••a," "h," 30 Stat. 560 (U. S. Comp. St 1901. p. 3443), to present a claim 
against the bankrupt's estate for the balance of his debt, if it ex- 
ceeded the amount applicable to its payment received from a sale of the 
diamond, or, in case the amount realized exceeded the debt, he was au- 
thorized by section 68 to deduct the amount of the debt therefrom and 
account to the bankrupt's trustee for the balance. 

[Ed. Note. — For other cases^ see Bankruptcy, Cent Dig. S 506; Dec. 
Dig. f S23.»] 

QL Bankbuptot (§ 323*) — Claims— Redemption of Propbbtt. 

Where a bankrupt's assignee for the benefit of creditors redeemed a 
pawned diamond with his own funds, and later under compulsion deliv- 
ered the diamond to the bankrupt's trustee, who sold the same as a part 
of the bankrupt's estate for more than the amount advanced to redeem it, 
the assignee was entitled to receive the amount so advanced from the 
trustee. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. | 823.*] 

In the matter of William W. Rudd, bankrupt. Application by the 
bankrupt's assignee for the benefit of creditors as an individual for 
payment of the, amount advanced by him to redeem a pledged dia- 
mond, which belonged to the bankrupt and was surrendered by peti- 
tioner to the bankrupt's trustee. Granted. 

Benjamin F. Norris, for petitioner. 

Mitchell May, for trustee. 

CHATFIELD, District Judge. According to the facts shown by the 
record, the bankrupt was the owner of a large diamond, which some 
time previous to the bankruptcy proceedings had been pawned for a 
considerable amount. Just prior to the filing of the petition in bank- 
ruptcy an assignment for the benefit of creditors, under the state stat^ 
utes, was made by the bankrupt, and during the time between that as- 
signment and the filing of the petition the assignee redeemed the dia- 
mond in question from the pawnbroker, but used his own funds there- 
for, instead of the moneys of the insolvent estate. The trustee in 
bankruptcy applied to this court and obtained the diamond in ques- 
tion from the assignee, who still had it in his possession. After ap- 
praisal, the diamond was duly sold as a part of the assets of the 
bankrupt estate, and the trustee has the proceeds. The assignee now 
comes forward as an individual and asks that the amount advanced 
by him to redeem the diamond from the pawnbroker be repaid, inas- 
much as whatever rights he had" were preserved at the time the dia- 
mond was taken from Him by the order of this court. The trustee 
in bankruptcy opposes, on the ground that no statutory lien and no 
pawnbroker's lien could be claimed by the assignee, who merely is 

•Per other casM lee iam« topic ft S mviibbb In Deo. it Am. DigB. 1907 to date^ ft Rep'r IndexM 
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alleged to have made a loan to the bankrupt for the purpose of re- 
deeming the diamond. 

It would seem that on this point the trustee is correct. A pledge 
redeemed from a pawnbroker by a third party is no longer the sub- 
ject of the pawnbroker's lien, as the person redeeming is not quali- 
fied to act as pawnbroker. Nor do the state laws give a statutory 
Hen to any person who may pay something for the account of an- 
other, even if personal property may pass as security for the ac- 
count. But the doctrine of subrogation is well established, and a 
court of equity, or even a court of law, would accept the proposi- 
tion that if a third party pays a debt, and takes into his own posses- 
sion personal property which has been held as security, he has a 
counterclaim which can be used as a set-off, and which is perfectly 
good in any proceeding or action brought by the debtor to recover 
the property held as security. That is the exact situation in the 
present case. The bankrupt estate is entitled to the personal property 
involved, namely, the diamond, which was originally held as secur- 
ity for the debt. The individual who redeemed it has a claim against 
the bankrupt estate for the amount advanced by him, and under 
section 67, subds. "a" and "h," of the bankruptcy act (Act July 1, 
1898, c. 641, 30 Stat. 660 [U. S. Comp. St 1901, p. 3443]), the cred- 
itor may present a claim for the balance of his debt, if it exceed the 
amount applicable to its payment; or, if the matter be considered 
solely from the standpoint of set-off, under section 68, the creditor 
would have been entitled to deduct the amount of his debt from the 
fund in his hands (which in this instance is the sum realized from the 
sale of the diamond) accounting for the balance to the estate. 

Under such circumstances, it must be held that, the property having 
been sold by direction of the court, for the purpose of creating a fund 
as to which the rights of the parties might be determined, and this 
fimd exceeding the sum advanced to redeem the diamond, the assignee 
is entitled to be paid by the trustee in bankruptcy the amount ad- 
vanced by him, namely, $260. 






LEGGBTT v. GREAT NORTHERN RT. CO. et aL 

(Circuit Court, D. Minnesota, Third Division. June 10, 1910.) 

1« Removal of Causes (fS 18, 19**) — Cases Arising Undeb CoNSTiTurioif ob 
Laws of the United States. 

A cause cannot be removed from a state to a federal court simply be- 
cause in the progress of the litigation it may become necessary to con- 
strue the Constitution or laws of the United States, but the decision of 
the case must depend upon such construction. 

[Ed. Note. — ^For other cases, see Removal of Causes, Cent Dig. || 3ft- 
46» 48, 52. 63 ; Dec. Wg. §§ 18, 19.*] 

2L Rbmovai. of Causes (S 25*) — Pboceedinos— Allegations of Petition. 

A case cannot be removed from a state court into the Circuit Court of 
the United States on the sole ground that it is one arising under the Con- 
stitution, laws, or treaties of the United States, unless such appears by 

fFor other cmw Me ume topic ft I mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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plaintiff's statement of his own claim ; and, if it does not so appear, the 
want of it cannot be supplied by any statement of the petition for re- 
moval, or in the subsequent pleading. 

[E)d. Note. — For other cases, see Removal of Causes, Gent Dig. K 58^ 
69; Dea Dig. 8 25.*] 

& Removai* or Oausbs (§ 25*) — Gases Abibino Under Gonstitution ob Laws 
or THE United States— Allegations of Complaint. 

Where the complaint alleged facts which brought the suit within the em- 
ployer's liability act (Act June 11, 1906, c 3078, 34 Stat 232 [U. S. Oompi 
St Supp. 1909, p. 11481) and the safety appliance act (Act March 2, 1893, 
c. 19^ 27 Stat 531 [U. S. Comp. St 1901, p. 3174]), but there was no al- 
legation therein that there was any dispute between the parties as to the 
construction of such acts, or that there was any controversy over the law 
applicable to the case, the action was not upon the complaint one arising 
under a law of the United States* so as to be removable to the United 
Sta'tes Circuit Court 

[Ed, Note. — For other cases, see Removal of Causes, Cent Dig. K % 
69; Dec. Dig. 8 25.»] 

At Law. Action by Charles E. Leggett against the Great Northern 
Railway Company and another. On motion to remand. Motion 
granted. 

S. A. Anderson, for plaintiff. 

M. L. Countryman, for defendants. 

WILLARD, District Judge. This case stands now upon a motion 
to remand. It was removed into this court on the ground that it was 
a case arising under the Constitution and laws of the United States. 
In the case of Gold-Washing & Water Co. v. Keyes, 96 U. S. 199, 
203, 24 L. Ed. 656, it was said: 

*'A cause cannot be removed from a state court simply because, in the 
progress of the litigation, it may become necessary to give a construction to 
the Constitution or laws of the United States. The decision of the case must 
depend upon that construction. The suit must, in part at least arise out of 
a controversy between the parties in regard to the operation and effect of the 
Ctonstitution or laws upon the facts involved." 

This case was cited and quoted from in the case of Blackburn v. 
Portland Mining Company, 175 U. S. 571-680, 20 Sup. Ct. 222, 44 
L. Ed. 276. 

In the case of Devine v. Los Angeles, 202 U. S. 313, 332, 26 Sup. 
Ct. 652, 657, 50 L. Ed. 1046, the court said : 

**There being no diversity of citizenship, the Jurisdiction of the Circuit Court 
could only be maintained upon the ground that the suit arose under the Con- 
stitution or laws or treaties of the United States, and a suit does not so arise 
unless It really and substantially involves a dispute or controversy as to the 
effect or construction of the Constitution or some law or treaty of the United 
States, upon the determination of which the result depends. And this must 
appear from the plaintifiTs statement of his own claim, and cannot be aided 
by allegations as to the defenses which might be interposed." 

In the case of Macon Grocery Co. v. Atlantic Coast Line, 215 U. S. 

501, 30 Sup. Ct. 184, 54 L. Ed. , the court quoted the following 

statement from the opinion of Taft, Circuit Judge, in Toledo, A. A. 
& N. M. Ry. Co. V. Pennsylvania Co. et al. (C. C.) 64 Fed. 730, 19 L. 
R. A. 387: 

^For oUer cm«b sm lame topic ft 8 numbsb in Dec. it Am. Digs. uu7 to date, it Rep'r Indexes 
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"And any case involving the enforcement of those rights is a case arising 
under the laws of the United States." 

The court, however, said : 

"The object of the bill was to enjoin alleged unreasonable rates, threatr 
ened to be exacted by carriers subject to the act to regulate commerce. The 
right to be exempt from such unlawful exactions is one protected by the act 
in question, and the purpose to avail of the benefit of that act, as well as of 
the anti-trust act, is plainly Indicated by tbe averments of the bill. Of ne- 
cessity, in determining the right to the relief prayed for, a construction of the 
act to regulate commerce was essentially involved." 

The complaint in the case at bar alleged facts which brought the 
suit within the employer's liability act (Act June 11, 1906, c. 3073, 34 
Stat 232 [U. S. Comp. St. Supp. 1909, p. 1148] ) and the safety ap- 
pliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 
1901, p. 3174]); but there was no allegation in the complaint that 
there was any disjpute between thie plaintiff and the defendant as to 
the construction of those acts, or that there was any controversy over 
the law applicable to the case. The action, therefore, upon the plain- 
tiff's complaint, was not one arising under a law of the United States 
simply because it alleged certain facts which showed that the plain- 
tiff was entitled to relief under an act of Congress. 

It IS said, however, by the defendant, that the petition for removal 
does state that the action not only was brought under the employer's 
liability act, and the safety appliance act, but that it involved a con- 
troversy between the parties as to the proper construction of these 
acts. The petition does set forth the facts which show how such con- 
troversy arises. That the facts stated in the petition in a case of this 
kind cannot be relied upon, to secure a removal is well settled. In 
the case of Arkansas v. Kansas & Texas Coal Co., 183 U. S. 186, 188, 
22 Sup. Ct. 47, 48, 46 L. Ed. 144, the court said: 

"Hence it has been settled that a case cannot be removed from a state 
court into the Circuit Court of the United States on the sole ground that it 
is one arising under the Constitution, laws, or treaties of the United States, 
unless that appears by plalntllTs statement of his own claim ; and, if it does 
not so appear, the want of it cannot be supplied by any statement of the pe- 
tition for removal, or in the subsequent pleadings." 

That such an action as this cannot be removed on the ground that 
it arises under a law of the United States has been heretofore decided. 
Nelson v. Southern Ry. Co. (C. C.) 172 Fed. 478; Hubbard v. Chicago, 
Milwaukee & St. Paul Ry. Co. (C. C.) 176 Fed. 994. 

The motion to remand is granted. 
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THE HELEN W. MARTIN. 

(District Court, D. Rhode Island. July 25, 1910.) 

No. 1,226. 

1. Seamen (J 29*) — ^Injubies— Negligence— Evidence. 

In a libel for injuries to a seaman through being carried aloft wbile 
endeavoring to hold the forepeak halyard with a stopper* which libelant 
alleged broke because It was defective, evidence Tield Insufficient to show 
either that the stopper broke or that it was Insecure. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

2. Witnesses ({ 317*) — Discredited Testimont— **Fal8us In Uno, Falsus 

In Omnibus." 

Where the evidence of witnesses was in Irreconcilable conflict, and the 
difference was unexplalnable on the theory of mistake, libelant's testi- 
mony in Important particulars being completely discredited, the maxim 
''falsus in uno, falsus in omnibus'* would be applied. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. t§ 108(^1083; 
Dec. Dig. i 817.*] 

In Admiralty. Libel by Charles A, Buncamper against the Helen 
W. Martin. Dismissed, 

A. B. Crafts, for libelant. 

Gardner, Pi roe & Thomley, for claimant. 

BROWN, District Judge. The libelant, Buncamper, suffered per- 
sonal injuries on September 1, 1905, while on a vojrage from Lam- 
bert's Point, Va., to Providence, R. L, through being carried aloft 
while endeavoring to hold the forepeak halyard with a stopper. 

The libelant alleges that the stopper broke, and the vessel is charged 
with fault in not providing a sound and secure stopper for the fore- 
peak halyard. 

The principal question in this case is one of fact. Has the libelant 
established his allegation that his injuries were due to the parting of 
one of the standing stoppers ? The master, mate, and engineer of the 
Helen W. Martin testify specifically that the stopper did not part, 
but was subsequently used for a considerable time. Buncamper him- 
self, and members of the crew, Brito, Lima, Santos, Lopes, Pereira, 
and Gonsalves, testify that the stopper parted, and Gomez testifies 
that on the next trip fiiere was a new stopper at this place. 

The testimony is in direct conflict and is irreconcilable. The dif- 
ference is unexplainable on the theory of mistake. On one side or 
the other there is deliberate perjury. 

Buncamper's testimony in important particulars, is completely dis- 
credited by the master and mate of the Stephen H. Hart, upon which 
he subsequently made a voyage. These were entirely disinterested and 
well-appearing witnesses. 

The maxim "falsus in uno, falsus in omnibus" must be applied to 
Buncamper. The Santissima Trinidad, 7 Wheat. 283, 338, 339, 5 L. 
Ed. 464. 

The staleness of Buncamper's claim, first made more than four 
years after the accident, and after he had acquired experience in 

*For oUier cases see laxne topic * 6 mncBSB in Dec. ft Am. Digs. 1907 to date, it Rep'r Indexes 
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the courts by acting as an interpreter, his appearance as a witness on 
the stand, together with the artificial aspect of the entire case made 
by his testimony and that of his witnesses, the various inconsistencies 
with established fact and the blunder of one of his witnesses in at- 
tempting to corroborate Buncamper by palpably false testimony, ren- 
der it much more probable that his case is of that fictitious class now 
becoming too common in our courts, whereupon the mere fact that an 
injury was received is built up false testimony as to its cause and as 
to its extent, than that the former master, mate, and engineer of the 
Helen W. Martin were guilty of deliberate perjury. The mate and 
engineer had long since .ceased to have any connection with the Mar- 
tin, and were entirely disinterested witnesses. On the other hand, all 
the other witnesses supporting Buncamper were friends of long stand- 
ing. 

Applying the rule that witnesses are to be weighed, and not counted, 
the preponderance of the case on the question of fact whether the 
accident was due to the parting of the standing stopper is decidedly 
for the claimant. 

Libel dismissed, with costs to the claimant 



BLACK ▼. PEOPLE'S COAL 00. 

(District Court, W. D. Pennsylvania. May 31, 1910.) 

No. 11 

Shipping ("8 69*) — Employment— Disohabge>— Right to Wages. 

Where libelant shipped as master of a vessel at a monthly salary, and 
on March 5th at about 2 p. m., without the owner's permission, left the 
boat and did not return until about 11 a. m., on March 8th, giving na ex- 
cuse for his conduct, the owner could discharge him upon his return, and 
libelant could not recover salary for March and April ; his faithful serv- 
ices being a condition precedent to his right to wages. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 299-807; Dec. 
Dig. § 69.*] 

In Admiralty. Libel by Harry Black against the People's Coal 
Company. Libel dismissed. 

L. C. Barton, for libelant. 

Reed, Smith, Shaw & Beal, for respondent 

ORR, District Judge. This is a libel in personam for wages. The 
libelant, Harry Black, shipped as master of a steamboat belonging to 
the People's C5oal Company, on or about January 6, 1909, at the wages 
of $150 per month. There is some dispute as to whether the time of 
the employment was definite or indefinite. In our view of the case 
this is immaterial. It may be assumed that the period of employ- 
ment contemplated extended beyond the time of filing the libel, to 
wit, May 4, 1909. The libelant was paid his wages for January and 
February. On March 5th, at about 2 p. m., he left the boat and did 
not return until about 10 a. m. or 11 a. m. on the 8th of March fol- 

*For oUior cases seo same topic ft S mombeb In Dec. it Am. Digs. 1807 to date, it R^'r IndesDSS 



Digitized by 



Google 



PITT8BUBGH LAUNCH CLUB V. ALMONO CANOE CLUB. 319 

lowing. His absence was without permission from, his presence was 
greatly desired and he was diligently sought by, and his whereabouts 
were unknown to, the owner. When he returned to the boat, he was 
discharged, and properly too. He did not then nor on the witness 
stand offer excuse for his conduct. He attempted to prove a custom 
on the rivers for masters to leave their boats for two or three days 
at a time without the knowledge or permission of the owners. He 
failed completely. Had he succeeded with the proof, we would hold 
the custom to be bad. He seeks to recover his salary for March and 
April. This he cannot do. His faithful services was a condition 
precedent to his right to wages. 
The libel must be dismissed, at the cost of libelant. 



PITTSBURGH LAUNCH CLUB ▼. ALMONO CANOB CLUB. 

(District Court, W. D. Pennsylyanla. June 16, 1910.) 

No. 3. 

W^OABvss (S 18*) — ^Whabfaoh— Vessels Subject to. 

A floating club houseboat, 40 or 50 feet long, about 14 feet wide, with 
decks forward and aft, and a cabin containing a kitchen and living room, 
is not subject to Act Pft. 1858 (P. Lu 363), giving a lien for wharfage and 
anchorage against vessels navigating particular rivers. 

[Ed. Note.— For other cases, see Wharves, Dec. Dig. S 18.*] 

In Admiralty. Libel by the Pittsburgh Launch Club against the Al- 
mono Canoe Club for wharfage. Libel dismissed. 

Ralph Strawbridge, for libelant. 
L. C. Barton, for respondent 

ORR, District Judge. This is a claim for wharfage. If libelant 
has a lien, it must rest upon that Pennsylvania act of 1858 (P. L. 363) 
which provides : 

••That all ships, steamboats or vessels navigating the rivers Allegheny, 
Monongahela or Ohio, in this state, shall be liable and subject to a lien in 
the following cases: •••!¥. For all sums due for wharfage or anchor- 
age of any such ship, steam or other boat, boats or vessels of whatsoever kind, 
character or description, as hereinbefore specified.'* 

The vessel is a floating houseboat from 40 to 60 feet long and about 
14 feet wide, with decks forward and aft and a cabin erected thereon 
containing two rooms — a kitchen, equipped with range and cooking 
facilities, and a living room, used for the purposes of the club and the 
keeping of canoes by the members of the club. 

W.e are bound by the construction of that Pennsylvania act as de- 
termined by the United States Circuit Court of Appeals for the Third 
Circuit in Fredericks v. Rees, 135 Fed. 730, 68 C. C. A. 368, where it 
was said : 

'The statute applies only to vessels engaged in the business or employment 
of trade or commerce on the rivers named therein.*' 

•For oUier casei m« lame topic A 8 mumbbb in Dec. & Am. Digs. 1907 to date, it Rep'r Indexei 
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It is dear that the vessel of the Almono Canoe Club is not engaged 
in the business or employment of trade or commerce. That it may be 
navigated is not sufficient under the decision above referred to. 

The libel must be dismissed, at the cost of the libelant. 



McCSLINTOCK v. CITY OF PAWTUCKET. 

(Circuit Court, D. Rhode Island. July 20, 1910.) 

Appeal and BIbbob (S 1202*) — Remand— Pboceedings in IjOweb Coubt— Bnx 
OF Review— Leave to File. 

Where, after dismissal of an original bill in accordance With the man- 
date of the Circuit Court of Appeals, complainant's petition to that court 
for leave to apply to the Circuit Court for leave to reopen the case was 
denied, complainant's petition for leave to file a bill of review, not pre- 
ceded by an application to the Circuit Court of Appeals for permission to 
apply to the Circuit Court to file the same, would also be denied. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig^ J 4669; 
Dec. Dig. S 1202.*] 

Action by John N. McClintock against the City of Pawtucket. On 
motion for leave to file a bill of review. Denied. 
John N. McClintock, pro se. 
Wm. R. Tillinghast, for defendant. 

BROWN, District Judge. This is a motion for leave to file a bill in 
the nature of a bill of review. The original bill was dismissed in ac- 
cordance with the mandate of the Circuit Court of Appeals for the 
First Circuit. 

The case relates to the Glover patent, No. 559,622, for sewage ap- 
paratus. The prior decisions upon this patent are American Sewage 
Disposal Co. V. City of Pawtucket (C. C.) 132 Fed. 35, 138 Fed. 811, 
71 C. C, A. 177, and 146 Fed. 753, 77 C. C. A. 243. The latter opin- 
ion shows that the appellant applied to the Circuit Court of Appeals 
for permission to apply to the Circuit Court for leave to reopen the 
case, and that that petition was denied. The present motion was not 
preceded by an application to the Circuit Court of Appeals for per- 
mission to apply to this court. Under the circumstances this court is 
without power to grant the complainant's motion. Southard et al. v. 
Russell, 16 How. 547, 570, 14 L. Ed. 1052 ; Kingsbury v. Buckner, 134 
U. S. 650, 670, 672, 10 Sup. Ct. 638, 33 L. Ed. 1047; In re Potts, 166 
U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994. 

Motion denied. 

•For oUier ca«ei see lame topic A 9 numbbb in D«o. ft Am. Digi. 19(r to date, ft Rep'r Indexes 
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BRAY et al. v. STAPLES. 

GUARPIAN TRUST & DEPOSIT CO. V. GREENSBORO WATER 

SUPPLY CO. 

(Circuit Oaurt of Appeals, Fourth Circuit July 13, 1910.) 

No. 952. 

!• Receivebs (§ 60*) — ^Termination op Receivebship--Jubisdiction— Judg- 

2CENT. 

Where a decree provided that in the event the receiver made a report, 
and no exceptions were filed thereto, the receiver should be discharged, 
but no report was ever filed, the decree was ineffectual to oust a -court of 
jurisdiction. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 60.*1 
2. Attobnet and Client (S 155*) — ^Attobnet*s Fees— Detebmination— Jubis- 

DICTION. 

Where, by contract between attorney and client, the attorney was only 
entitled to compensation out of any amount he might recover In the suit, 
and it was by his skill and ability that a Judgment for his client was 
recovered, which was directed to be paid by a receiver of the corpora- 
tion defendant in such suit, the court having custody and control of the 
fund had Jurisdiction to determine when it should be disbursed and to 
whom It properly belonged, and hence had authority to fix the attorney's 
compensation and direct payment thereof out of the fund. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. I S16; 
Dec. Dig. i 155.*1 

Dayton, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Suit by the Guardian Trust & Deposit Company of Maryland against 
the Greensboro Water Supply Company, in which B. J. Fisher inter- 
vened to establish a judgment recovered in the state courts as a prior 
claim against the assets af the Water Supply Company, to bonds se- 
cured by mortgage on the company's plant, etc. A judgment having 
been rendered sustaining such claim, the amount of the judgment after 
the death of Fisher was, under order of the Circuit Court, paid to C. 
A. Bray, trustee of Isabella Fisher and others. On application of John 
N. Staples to compel payment of his fees out of the fund. From an 
order granting such relief, Bray, as trustee, and others, appeal. Af- 
firmed. 

• 

Originally this was a suit in equity, begun September 29, 1900, in the 
United States Circuit Court for the Western District of North Carolina, at 
Greensboro, by the Guardian Trust & Deposit Company of Maryland, versus 
the Greensboro Water Supply Company. 

The t>urpose of the original suit was to foreclose a deed of trust executed 
by the Greensboro Water Supply Company on July 1, 1896, to secure 110 
mortgage bonds for $1,000 each; default in the payment of interest and in 
other respects being alleged. 

An amended bill of complaint was filed In said suit on August 8, 1901, 
netting forth that the city of Greensboro had offered $75,000 for the property 
of the Greensboro Water Supply Company, and that there were persons 
claiming prior liens, and the prayer of the bill was that such persons so 
claiming liens be brought into court by subpoena and their rights adjudicated. 

Prior to the filing of the said original bill of complaint and the amended 

*For otber caaca *«6 same topic 6 8 numbbb In Dec. & Am. Digs. If'O? to date, ft Rep'r Indexes 
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bin, there had been brought In the superior court of Guilford county, N. C, 
by B. J. Fisher, a civil action against the Greensboro Water Supply Com- 
pany, to recover damages alleged to have been suffered by the plaintiff In 
that action by reason of the alleged wrongful failure of the Greensboro Wa- 
ter Supply Company to supply sufficient water to protect the property of 
B. J. Fisher from injury by fire. This said action of B. J. Fisher against 
the Greensboro Water Supply Company to recover damages was tried In 
the state court, and a judgment for $25,000 in favor of B. J. Fisher was ob- 
tained in January, 1901. That judgment was for breach of contract, and 
the superior court refused to render judgment for tort. The case was taken 
by appeal of the plaintiff to the Supreme Court of North Carolina because 
of the refusal of the superior court to render judgment ex delicto. The Su- 
preme Court of North Carolina reversed this ruling of the superior court, 
and directed that judgment be rendered ex delicto for the amount found by 
the verdict to be due the plaintiff. 

At the June term, 1901, of the superior court of Guilford county, a Judgment 
ex delicto was rendered in conformity with the opinion of the Supreme Court 
of North Carolina in favor of B. J. Fisher against the Greensboro Water 
Supply Company. 

On the 29th day of September, 1900, a receiver for the Greensboro Water 
Supply Company was appointed by the United States Circuit Court In the 
case of Guardian Trust & Deposit Company against the Greensboro Water 
Supply Company, and the receiver was directed to operate the property of 
the Greensboro Water Supply Company, and collect all the rents, profits, and 
revenues of the said company, and all moneys due or to become due It 

On the 29th day of July, 1901, It was ordered by the United States Olrcait 
Judge, in said suit, that notice issue to B. J. Fisher and others to show cause 
why the property of the Greensboro Water Supply Company should not be 
sold to the city of Greensboro for the sum of $75,000. 

On the 29th day of July, 1901, a decree was passed by the United States 
Circuit Court confirming a sale of said property to the city of Greensboro 
for $75,000, and It was further provided In said decree that B. J. Fisher 
and others^ have 30 days in which to file pleadings setting up their claims 
to the funds coming into the hands of the receivers as the proceeds of said 
sale. 

On the 27th day of September, 1901, B. J. Fisher filed an answer to the 
rule to show cause, in which he reserved to himself all his rights and inter- 
ests which had theretofore or did then exist or attach by reason of his said 
judgment obtained in the said court, and by virtue of the laws of North 
Carolina. In that answer he set out that in June, 1899, his property was 
destroyed by reason of the failure of the Greensboro Water Supply Company 
to furnish sufficient water to extinguish the fire, and that this conduct on the 
part of said water supply company was tortious, negligent, and careless. He 
alleged further that on the 20th day of July, 1899, he, the said B. J. Fisher, 
began a civil action in the superior court of North Carolina for damages re- 
sulting to him on account of said tort, and that the corporation entered an 
appearance and filed answer to the complaint of the plaintiff, and that the 
case was regularly tried at the January term, 1901, of the superior court of 
Guilford county, and a verdict was obtained for $25,000. It was further 
alleged that from this judgment the plaintiff in that case, B. J. Fisher, ap- 
pealed to the Supreme Court of North Carolina, upon the ground that the 
court had refused to give him a Judgment ex delicto against the Greensboro 
Water Supply Company, and that the contention of B. J. Fisher that he was 
entitled to such judgment was sustained by the Supreme Court of North 
Carolina at the February term, 1901. 

It is further alleged in that answer tiiat on the 19th day of September, 
1900, a receiver was appointed for the Greensboro Water Supply Company, 
and that prior to the appointment of the receiver he had been the attorney 
for the defendant, the Greensboro Water Supply Company, in the said suit 
brought by B. J. Fisher. It was further alleged in said complaint that under 
section 1255 of the Code of North Carolina mortgages made by Incorporated 
companies upon their property and earnings have no power to exempt the 
property or earnings thus mortgaged from execution for satisfaction of any 
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Judgment obtained in the courts of this state against such corporation in 
the courts of the state of North Carolina, for torts committed by such cor- 
poration, and that the judgment of B. J. Fisher obtained in the state court 
was for tort. It was further alleged that the mortgages under which the 
bondholders claimed, and for foreclosure of which the bill of complaint was 
filed in the suit brought by the Guardian Trust & Deposit Company against 
the Greensboro Water Supply Company In the United States Circuit Court, 
were made and executed by the Greensboro Water Supply Company, subse- 
quent to the legislative enactment referred to, and that the same were by 
operation of law void as to the said Judgment of B. J. Fisher. It was further 
alleged in said complaint that the Judgment of B. J. Fisher was duly dock- 
eted, and that the rights of B. J. Fisher were prior to those. of the said bond- 
holders. 

On the 24th day of March, 1902, a decree was passed by the Circuit Court 
of the United States for the Western District of North Carolina, at Greens- 
boro, in the suit of the Guardian Trust & Deposit Company giving priority 
to the judgment of B. J. Fisher against the Greensboro Water Supply Com- * 
pany for $25,000, as claimed by said Fisher. It was ordered by that decree 
that the receiver appointed in the suit in the United States court pay out 
of the $75,000 which he held "the sum of $25,000, with interest thereon from 
the 14th day of January, 1901, the date of the docketing thereof in the 
superior court of the county of Guilford, N. C. ;" and it was further ordered 
that the costs in the state court and in the United States court incident to 
and on the said judgment be likewise paid by the receiver out of said funds. 
It was provided in the said decree that the cause of the Guardian Trust & 
Deposit Company against the Greensboro Water Supply Company be retained 
In the Circuit Court of the United States for orders and directionsw 

On January 9, 1907, another decree was passed in the case of the Guardian 
Trust & Deposit Company against the Greensboro Water Supply Company 
in which the following recitals are found: 

"It appearing to the court that by the last decree made in this cause di- 
recting R. R, King, the receiver of the Greensboro Water Supply Company, 
to pay out of the funds in his hands as such receiver the judgments of the 
defendants, B. J. Fisher and others above named in this cause, and to dis- 
tribute the remainder of the funds in his hands to the bondholders in a 
manner and form prescribed in the said decree, reserving and holding in his 
hands the sum of $5,500 for the purpose of meeting the claim of the Southern 
Stock Mutual Insurance Company, which had intervened in this cause, claim- 
ing to be subrogated to the right of the defendant Helen G. Brown and Char- 
lotte J. Gorrell, to the extent of $5,000, money paid by it to those parties 
under its contract of insurance with them on the property claimed to have been 
lost by fire on account of the negligence of the Greensboro Water Supply Com- 
pany ; the said insurance company having theretofore instituted an action in 
the superior court of Guilford county in the name of itself against the Greens- 
boro Water Supply Company for the purpose of establishing its right to the 
said sum of $5,000 by virtue of its subrogation to the rights of the said Helen 
G. Brown and Charlotte J. Gorrell, and it now appearing to the court that 
the said action of the Southern Stock Mutual Insurance Company against the 
Greensboro Water Supply Company, pending in the superior court of Guil- 
ford county, has been compromised and adjusted by the agreement of the 
said insurance company to accept and receive from the said receiver the sum 
of $3,000 in full of settlement of all of its right and claim against the Greens- 
boro Water Supply Company, its receiver or bondholders, or the owner or 
holders of the said Gorrell judgment 

"It is now, by consent of the parties hereto and of the said bondholders, 
ordered and decreed that the said receiver, R. R. King, pay to the Southern 
Stock Mutual Insurance Company out of the money or funds In his hands as 
such receiver the sum of $3,000, in full settlement and payment of all right, 
recourse, or claim which the said insurance company may or might have 
against the owner or holders of the judgment of Charlotte J. Gorrell, against 
the said water supply company ; and the said receiver is further directed to 
pay the cost of the action pending In the superior court of Guilford county of 
the said insurance company against the Greensboro Water Supply Company.'* 
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On March 15, 1907» the receiver in the said suit of the Guardian Trust & 
Deposit Company against the Greensboro Water Supply Company, pending 
in the United States Circuit Court, made a report to the court wliich was as 
follows: 

'*That he has paid out under the Orders of this court all claims against the 
Greensboro Water Supply Company, of which he has any knowledge, includ- 
ing the cost of litigation, except a small balance due the clerk of this court 
amounting to $3.95. 

'That in addition to this he has paid out to bondholders under order of this 
court a dividend of 38 per cent, and that he has on hand now a balance of 
$2,391.33, which so far as he knows should be applied on the bonds mentioned 
in the pleadings in this case, less the $3.93 cost above stated. 

"Wherefore the receiver respectfully prays that an order be passed by this 
honorable court directing the application of this money, and that he be dis- 
charged from all further liabilities." 

On March 15, 1907, a decree of the United States Circuit Court was 
passed in said suit as follows: 

"This cause coming for final order upon the report of the receiver, which 
shows that after paying out money in accordance with all the orders pre- 
viously made by this court in this case and the costs, there is a balance of 
$2,387.31 for distribution to and among the stockholders to whom a previous 
dividend has been made under the orders of this court: Now on motion 
it is ordered, adjudged, and decreed by the court that the receiver, R. R. 
King, be, and he Is hereby, directed to distribute among and pay over to the 
said bondholders the sum of $2,387.31 now in his hands as provided hereto- 
fore. It is further ordered by the court that, unless exceptions are filed to the 
action of the receiver within 30 days next hereafter, he be discharged." 

On the 16th day of February, 1909, John N. Staples filed in the said suit 
of the Guardian Trust & Deposit Company against the Greensboro Water 
Supply Company a petition in which he alleged that the above suit still 
remained on the docket of the Circuit Court of the United States for the 
Western District of North Carolina, at Greensboro, and that he, together with 

A. L. Brooks, were solicitors of record for B. J. Fisher, whose judgment 
against the Greensboro Water Supply Company was $25,000 and interest. 
It is also alleged in that petition that John N. Staples, the petitioner, brought 
the action of B. J. Fisher against the Greensboro Water Supply Company for 
damages in the superior court of Guilford county, and that an appeal was 
taken to the Supreme Court of North Carolina. 

The history of the civil action of B. J. Fisher against the Greensboro Water 
Supply Company and of the suit in equity of the Guardian Trust & Deposit 
Company against the Greensboro Water Supply Company Is set out in that 
petition. 

It is also stated in that petition that "In all of the said proceedings your 
petitioner was one of the solicitors of the said B. J Fisher and rendered him 
faithful and efficient service as such, and that in conjunction with Brooks 
the full amount of said judgment, was collected on the 14th day of April, 
1906, amounting as your petitioner is informed and believes, in all, to about 
$33,053.15. That on the day, namely, the 14th day of April, 1906, by 
consent of the administratrix of the said Fisher and of Mr. Brooks and your 
petitioner (the said Fisher himself having heretofore died, and his wife, Isa- 
bella Fisher, having qualified as administratrix), the amount of the said re- 
covery above named was paid to Mr. A. L. Brooks as a solicitor of this court, 
and was received by him as such, he being one of the solicitors in the case 
together with your petitioner, and by him deposited in the City National 
Bank to his account, ui>on the agreement aforesaid, and upon further agree- 
ment that he should retain a sufficient sum thereof to satisfy whatever amount 
should thereafter be determined to be due your petitioner as the other solic- 
itor in the case." 

It was recited that an elfort was made by arbitration and award to deter- 
mine the amount John N. Staples was entitled to receive as the attorney for 

B. J. Fisher for his services in collecting said judgment, but that the award 
had been set aside. It was further recited by John N. Staples in said petition 
that A. L. Brooks then held as solicitor $3,500 of the sum which was paid ou 
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account of the judgment of B. J. Fisher against the Greensboro Water Supply 
€k»mpany, in the said action as one of the solicitors for B. J. Fisher; the 
said Brooks having theretofore paid to the said John N. Staples $3,500, and 
the said Fisher during his lifetime having paid to the said John N. Staples the 
sum of $900. 

The petition of John N. Staples also recites that said A. L. Brooks is ready 
and willing to pay the said sum claimed by John N. Staples, hut that the 
representatives of the estate of B. J. Fisher object, and asks that notice 
issue to the representatives of the estate of B. J. Fisher to show cause why 
an order should not be passed by the United States Circuit Court for the 
Western District of North Carolina, at Greensboro, directing the payment to 
the said John N. Staples of the sum claimed by him. 

On February 16th an order was passed by the United States Circuit Court, 
at Greensboro, directing A. L. Brooks to retain in his hands the money then 
remaining in his hands, which was received by him in satisfaction of the Judg- 
ment of B. J. Fisher on April 14, 1906, to await the determination of the 
amount that John N. Staples, attorney for said Fisher, should receive for 
his services ; the same to be determined by the United States court. It was 
further provided In said order that notice issue to the representatives of the 
estate Of B. J. Fisher and to A. L. Brooks, to the end that they might appear 
and show cause why an order should not be passed fixing the compensation of 
John N. Staples, and directing Its payment out of the funds held by said 
Brooks. 

A. Jm Brooks filed his answer to this notice to appear on April 14, 1909, in 
which he admitted that all of the money received by him on account of the 
judgment of B. J. Fisher against the Greensboro Water Supply Company had 
been deposited by him in tiie bank, and had been checked out, but, that he 
held to his credit as receiver and commissioner of the Fisher estate, by virtue 
of his appointment as such by the state court. In a different proceeding, the 
sum of $3,500 "which he retained in the bank out of the account of receiver 
and commissioner $8,500 in lieu of the other to await the outcome and settle- 
ment of the matter of the fee of Col. John N. Staples and the estate." - 

On March 6, 1909, Isabella Fisher, administratrix of B. J. Fisher, In re- 
sponse to the notice Issued to her to show cause why an order should not be 
passed by the Circuit Court of the United States allowing a fee to John N. 
Staples out of the moneys held by A. L. Brooks, entered a special appearance 
and moved' that the petition of John N. Staples be dismissed upon the follow- 
ing grounds: 

First Because the suit of the Guardian Trust & Deposit Company against 
the Greensboro Water Supply Company was at an end, and the court had no 
further Jurisdiction or power to make the order asked for by John N. Staples. 

Second. Because the funds received by A. L. Brooks were turned over to 
him as the agent of the estate of B. J. Fisher, and not as an officer of the 
court 

Third. Because A. L. Brooks had disbursed and paid out all of the funds 
so received by him, amounting to $33,000. 

Fourth. Because John N. Staples had already sought to enforce his claim 
for a fee outside of the United States court, thereby recognizing that if he 
had any claim It was a personal one, with respect to which the United States 
Circuit Court had no power or Jurisdiction. 

Fifth. Because the United States Circuit Court had no Jurisdiction or 
authority. In any event, to grant the relief or make the order prayed by John 
N. Staples, in his petition. 

A like answer was made by C. A. Bray, trustee of the estate of B. J. 
Fisher, who was also brought into court 

The demurrers, being heard on special appearance, were overruled, as will 
appear by finding of fact of the United States Circuit Court 

Thereafter on April 14, 1909, an answer was filed by the representatives of 
the estate of B. J. Fisher in which they protested against the court*s making 
any order with respect to the matters set out In the petition of John N. 
Staples. It was also alleged in that answer that an Inspection of the account 
of A. L. Brooks as solicitor with the C^ity National Bank of Greensboro 
would disclose that the amount of the Judgment of B. J. Fisher against the 
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Greensboro Water Supply Company was collected by him for the estate and 
deposited In his name as solicitor, and that all of said amount had been paid 
out It was further set oiit in said answer that there was no agreement by 
the administratrix of the estate of B. J. Fisher, deceased, by which A. L. 
Brooks was authorized to hold any money for John N. Staples, and that If 
any such agreement had been made It In no way gave to the United States 
Circuit Court Jurisdiction to enforce It The prayer of the answer was that 
the petition of John N. Staples be dismissed. 

The facts pertinent to this case were set out In a paper writing headed 
"Findings of Fact by the United States Judge," appearing In the record. 

On the 27th day of May, 1909. a decree was passed In the suit of the 
Guardian Trust & Deposit Company against the Greensboro Water Supply 
Company as follows: 

"Upon considering the facts found in the above-entitled case, the court 
being of the opinion that It has jurisdiction to determine the matter of the 
fee of the said John N. Staples, and to order Its payment out of the fund now 
in the hands of the said A. L. BrQoks, and that the said fund Is within the 
control of the court, and that the said Staples is entitled to be paid therefrom 
a just and reasonable sum as compensation for his services to the said Fisher 
In this case, and that the said sum of $33,053.15 was recovered by means of 
the services of the said John N. Staples, and that he has the right to have 
his compensation paid therefrom, and to that end the same has l^een held by 
the said A. Ij. Brooks, and that the services rendered by John N. Staples in 
recovering this fund are reasonably worth $7,500: It is therefore ordered, ad- 
judged, and decreed that the said John N. Staples be allowed the further sum 
of $3,100 In full payment for his services rendered the said Fisher in this 
case ; and the payment of $3,500 heretofore made by A. Ia Brooks be, and the 
same Is hereby, approved; and that the said A. Lr. Brooks pay Into the 
registry of this court said sum of $3,100 for the use and benefit of said John 
N. Staples." 

Charles M. Stedman and E. J. Justice (Stedman & Cooke and Jus- 
tice & Broadhurst, on the brief), for appellants. 
William P.'Bynum, for appellee. 

Before PRITCHARD, Circuit Judge, apd WADDILL and DAY- 
TON, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
As appears from the statement of facts, on the 30th day of September. 
1901, B. J. Fisher filed his pleadings in the United States Circuit Court 
in the action in which a receiver had been appointed, setting up a judg- 
ment of $85,000 which he had obtained in the state court, claiming 
enough of the fund in the custody of the court to satisfy such judg- 
ment before the trustees of the deeds of trust and the bondholders were 
entitled to receive anything ; and this, by virtue of section 1255 of the 
Code of North Carolina, as will appear by the pleadings in that pro- 
ceeding. His right to the fund claimed, or any part of it, was denied 
by the Guardian Trust & Deposit Company, the trustee in the first deed 
of trust. This suit was in effect a test case to determine this matter, 
both as to Fisher and the other judgment creditors, and the decision 
of that case governed the cases of the other judgment creditors ; and 
the conduct of that case devolved entirely upon his attorneys of rec- 
ord, Messrs. Staples and Brooks. 

An examination of the record will show that appellee and Mr. 
Brooks appeared as counsel for Mr. Fisher before Judges Simonton 
and Boyd, who heard the case. From the judgment rendered therein, 
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an appeal was taken to this court, and, when the question was argued 
here, appellee and Mr. Brooks appeared as counsel for Mr. Fisher and 
argued the different questions involved in the controversy. After ar- 
gument was had before this court, the case was certified to the Su- 
preme Court of the United States. There the appellee and Mr. Brooks 
again appeared as counsel for Mr. Fisher and succeeded in establish- 
ing the priority of the judgment which had been obtained in the state 
court. 

From the time the Circuit Court of the United States assumed juris- 
diction, the proceeding was purely of an equitable nature and was con- 
tested as such by appellee and Mr. Brooks as attorneys for Mr. Fisher ; 
and, as a result of their services, it was finally decreed that Mr. Fisher 
. was entitled to priority in that suit, and a decree was entered in his 
favor, by virtue of which the sum of $33,000 was adjudged to be due 
Mr. Fisher, and this amount was paid over to Mr. Brooks, who was, 
as we have said, associated as counsel with Mr. Staples. 

The learned judge who heard this case below found as a fact that 
it was agreed between Messrs. Fisher and Staples that Mr. Staples 
was only to be paid a fee for his services in the event he should recover, 
and that his fee was to be paid out of any amount that might be re- 
covered. It also appears, as is shown by the findings of fact, that the 
sum of $3,100 was to be held by Mr. Brooks to await the determination 
bf the controversy between Mr. Staples and Mrs. Fisher (executrix 
of Fisher, who had died in the meantime), as to the amount of appel- 
lee's fee, and that out of said sum appellee was to be paid such amount 
as might be found to be due him for services rendered in that suit. 
Counsel for appellants insist that there was a final decree entered prior 
to the institution of this suit by which that case was taken from the 
docket. That decree, however, provided that a final report should be 
made, and in the event no exceptions thereto were filed, that the re- 
ceiver should be discharged ; but an examination of the record shows 
that no report has ever been filed by the receiver, and, therefore, the 
judgment has not become effective owing to the conditions coiitained 
therein. The court below found as a fact that the case is still pend- 
ing on the docket at Greensboro, and this finding of fact, in our opin- 
ion, disposes of the question as to whether this court has jurisdiction. 

It is also insisted that, inasmuch as the original amount of the judg- 
ment was paid over to Mrs. Fisher, the court thereby lost control over 
the fund and has, therefore, no power to make any order respecting 
the same. The court below found as a fact, based upon the petition 
and the answer filed by Mr. Brooks, together with his testimony, that, 
during his absence, his law partner, while acting under a misappre- 
hension of the facts, did pay to Mrs. Fisher $20,000 of the fund which 
had been directed to be held by him subject to the determination of the 
controversy between the appellee and Mrs. Fisher. It is also shown 
and found as a fact that, as soon as Mr. Brooks returned, he repudiated 
the entire transaction, and, out of other funds in his possession as agent 
for the Fisher estate, placed the sum of $3,100 in the bank to his credit 
as solicitor to await the determination of the controversy between ap- 
pellee and Mrs. Fisher ; and this is the fund which is now being held 
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by Mr. Bropks subject to the orders of the court to await the deter- 
mination of the question as to the amount that Mrs. Fisher, as execu- 
trix, is due to appellee, as attorney. 

That the court had the custody and control of the fund acquired in 
this suit is admitted. Having thus acquired the custody of the same, 
it necessarily follows that it had jurisdiction to determine when it 
should be disbursed and to whpm it properly belonged. 

Under the terms of the contract between petitioner and his client, 
the petitioner was only entitled to compensation out of any amount 
that he might recover in that suit, and it was by his skill and ability 
that the judgment in question was recovered. We think that the court 
below very properly held that the appellee was entitled to be paid for 
his services out of the funds thus recovered. 

Under the circumstances of this case, and in view of the findings of 
fact by the court below, we are of opinion that there is no error, and 
that the judgment complained of should be affirmed. 

DAYTON, District Judge (dissenting). I very reluctantly dissent. 
I cannot reconcile myself to the conclusion that the court below had 
jurisdiction in the premises. 

As I view this record, it is beyond all question that, by decree of 
July 18, 1901, the receiver's sale of the waterworks company's plant 
was confirmed, and all persons claiming "any right, title, or interest in 
or lien upon the property sold" were required to present their claims or 
demands within 60 days or be barred thereof ; that by decree of Sep- 
tember 3, 1901, this sale was again confirmed, and the $75,000 purchase 
money was directed to be substituted for the property, and all rights 
in, and claims upon, the property were to be transferred and held 
against such proceeds of sale ; that on September 30, 1901, B. J. Fisher, 
by petitioner Staples and A. L. Brooks, his attorneys, filed his answer 
claiming his judgment to be a lien upon such fund prior to that of 
the bondholders by reason of its origin in tort and not in contract ; that 
on March 24, 1902, decree was entered declaring the Fisher judgment 
and three others for this reason, in accord with a North Carolina stat- 
ute, to be prior to the mortgage liens, and directing "that the recdver 
in this suit pay to B. J. Fisher or his attorneys of record'* his judgment 
with its accrued interest ; that by this decree and a stibsequent one of 
January 9, 1907, the whole fund was directed to be disbursed by the re- 
ceiver ; that on March 16, 1907, the receiver filed, his report showing 
all debts to have been paid and that a balance of $2,391.33 in his hands 
was due bondholders ; that by decree of that day, declaring itself upon 
its face to be a final one, the receiver was directed to distribute this 
balance to the bondholders, and providing "that, unless exceptions are 
filed to the action of the receiver within 30 days next hereafter, he be 
discharged" ; that no exceptions were filed within 30 days, and no rea- 
son whatever existed for retaining this cause, after the lapse of such 
30 days, as all matters had been absolutely and finally disposed of, and 
the cause could have been so retained only by reason of the clerk's in- 
advertence and failure to strike it from the docket ; that on February 
16, 1909, nearly two years after the entry of this decree finally ending 
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the cause, Staples filed his petition seeking to assert an attorney's lien 
against the Fisher judgment that had been paid in full and without 
objection on his part to Brooks, his associate counsel, under decree 
entered nearly seven years before, and which, so far as Fisher was 
concerned, settled all his riglns in the cause apd in legal effect dis- 
missed him therefrom. This petition sets up a private contract 
(wholly^ independent and impertinent to any issue involved in the orig- 
inal controversy) between Staples, Fisher's administratrix, and Brooks, 
whereby, it is alleged, it was agreed that Brooks, who received the 
Fisher money from the court's receiver under the decree of March 24, 
1902, should hold a sufficient sum thereout as stakeholder until the 
amount due Staples for his services to Fisher might be ascertained and 
determined, and it is alleged that, to accomplish this, an arbitration 
was provided for between Staples and Fisher's administratrix and 
actually had, the award having been made and, for defects, set aside 
by the state courts and further action under the agreement declined by 
Fisher's administratrix. 

The basis of the majority opinion seems to be that the learned judge 
below filed a statement of "finding of fact" from which it appears 
that he ascertained as facts, among other things, that an agreement 
existed between Fisher in his lifetime and Staples that the latter should 
be paid for his services only out of the amount of recovery, that the 
cause was still pending and the fund still under the jurisdiction of the 
court, which "findings of fact" are deemed conclusive of Staples' righi 
to recover. 

With the utmost deference for the opinion of my Associates, it 
seems to me that this position is unsound for two reasons : First, be- 
cause this "finding of fact," setting forth as it does many things 
aliunde the record, is not warranted in practice in an equity case as 
determined by this court in Hyams v. Federal Coal & Coke Co., 82 C. 
C. A. 324, 152 Fed. 970, where it is held that evidence cannot be ad- 
duced orally in open court upon hearing unless the parties consent to 
do so, but must be taken and filed in form of depositions, and this, 
too, notwithstanding Equity Rule 67, May 16, 1893 (149 U. S. 793). 
In this case it is clearly shown that the defendant administratrix of 
Fisher was objecting to any such firtdfing of facts by the court; she 
having filed plea denying in toto the court's jurisdiction, and also hav- 
ing excepted on record to such finding. If, therefore, this rule of 
practice is to stand as fixed by this Hyams Case (the soundness of 
which I frankly say I have always doubted), the finding of facts from 
other sources than from the depositions filed is no longer warranted 
in equity as administered in this circuit. 

But, second, aside from all this, it cannot be questioned that the 
orders and decrees in an equity cause must speak for themselves, and 
the interpretation of their scope and effect involves, not a question of 
fact, but is matter purely legal. The mere findings of the court below 
to the effect that the fund was still under its jurisdiction and the orig- 
inal cause was still pending can be held as nothing less and nothing 
more than its judicial construction of the decrees and orders entered 
in the cause, and we cannot avoid a review of this judicial act by call- 
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ing It a "finding of fact" on its part. The true question is: What 
was the legal effect of the decrees of March 24, 1902, declaring the 
Fisher judgment to be prior to the mortgage liens and directing its 
payment in full by the receiver to Fisher or his attorneys of record, and 
of March 16, 1907, ascertaining that the receiver had paid all the debts 
decreed,' including, of course, this Fisher one, dlisbursing the balance 
in his hands to the stockholders, and directing his discharge unless 
exceptions be filed in thirty days? If these decrees or either of them 
were final ones, they could only be set aside, modified, or corrected, 
after the lapse of the terms when rendered', by bill of review or by 
appeal. Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797; Klever v. 
Seawall, 12 C. C. A. 653, 65 Fed. 373. 

What constitutes a final decree? In the determination of this ques- 
tion it is to be remembered that thf test of the finality of a decree is 
not whether the cause remains in fieri, in some respects, in the court 
of chancery, awaiting further proceedings necessary to entitle the par-* 
tie^ to the full measure of the rights it has been declared they have, 
but whether the decree which has been rendered ascertains and declares 
these rights. If these are ascertained and adijudged, the decree is 
final. Ex parte Norton, 108 U. S. 237, 2 Sup. Ct. 490, 27 L. Ed. 709 ; 
St. Louis, etc., R. R. Co. v. Southern Express Co., 108 U. S. 24, 2 
Sup. Ct. 6, 27 L. Ed. 638 ; Grant v. Life Ins. Co., 106 U. S. 429, 1 
Sup. Ct. 414, 27 L. Ed. 237 ; Forgay v. Conrad, 6 How. 201, 12 L. Ed. 
404; Winthrop Iron Co. v. Meeker, 109 U. S. 180, 3 Sup. Ct. Ill, 27 
L. Ed. 898; Dainese v. Kendall, 119 U. S. 53, 7 Sup. Ct. 65, 30 L. Ed. 
305 ; Lodge v. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. Ed. 163. 

And where a decree is made as to one of several defendants whose 
interests are not at all connected! with that of the other defendants, 
such decree is final as to him, although the cause may be still pending 
in the court as to the rest. Royall's Adm'x v. Johnson, 1 Rand. ( Va.) 
421, 427; Bunnell v. Berlin Bridge Co., 66 Conn. 24, 33 Atl. 533, 536; 
Klever v. Seawall, 12 C. C. A. 653, 65 Fed 373 ; Hill v. Chicago & E. 
R. Co., 140 U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331 ; Forgay v. Con- 
rad, 6 How. 201, 12 L. Ed. 404. 

Under these authorities, and many others that could be cited, how 
is it possible upon mere inspection of the decree of March 24, 1902, 
for us to hold otherwise than that it was final as to Fisher and his in- 
terests in the cause? It distinctly d^etermines the question in contro- 
versy, to wit, his alleged right of priority over the bondholders, in his 
favor, and decrees that the receiver "pay to B. J. Fisher, or his attor- 
neys of record, the sum of $25,000 with interest thereon from the 14th 
day of January, 1901," thereby fixing the amount of his debt and di- 
recting immediate payment thereof without qualification or limitation. 
Nothing remained for the court to do thereafter. The execution of 
the decree only required the ministerial act of the receiver of paying 
over the money. Will it be contended for a moment that the bond- 
holders could have waited seven years and then appealed from this 
adjudication in Fisher's favor because the cause was still on the docket 
and the receiver had not reported his payment over of the money or 
a portion of it finally to them? 
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But we must not forget that still another decree was entered based 
upon the receiver's payment' of this debt and others as directed which' 
ascertained the balance in his hands, directed its distribution to stock- 
holders and his final discharge if exceptions were not filed. And 
this decree was entered one year and eleven months before Staples filed 
his petition. How can this decree, unappealed from, be held under 
the law as other than final as to all parties and all matters involved in 
the cause? Are we to hold that the mere default of the receiver to 
report his ministerial acts of disbursement of the small balance due to 
stockholders is sufficient for us to assert control over the Fisher fund, 
decreed near seven years before to be paid, and which Staples charges 
in his petition was actually paid on April 14, 1906, near three years 
before we are asked by this petition to do so? I cannot think so. If 
Staples had dlesired, it seems to me, to assert his attorney's lien against 
the fund, he would have realized the necessity of doing so before the 
decree of March 24, 1902, at which time the court below could have 
ascertained its amount and directed its payment. He did not do this ; 
but, on the contrary, his petition expressly shows that he entered into 
and relied upon a new contract constituting a new and different tribu- 
nal than this court — that is to say, an arbitration board — to ascertain 
and determine his rights. 

Strictly speaking, no attorney's lien attaches to any fund which is 
within the custody or control of the court ; but it is the court's right to 
award attorney's fees out of the fund. But this power to award fees 
is impersonal, acting on the res alone, so, where the res is beyond the 
control of the court, the attorney must seek some other remedy. 
Fowler v. Lewis, 36 W. Va. 112, 14 S. E. 447; Dubois' Appeal, 38 Pa. 
231, 80 Am. Dec. 478; Mordecai v. Devereux, 74 N. C. 673; U. S. v. 
Boyd (C. C.) 79 Fed. 858; Penn'a Finance Co. v. Charleston, etc., R. 
Co. (C. C.) 46 Fed. 426; Weigand v. Alliance Supply Co., 44 W. Va. 
133, 28 S. E. 803; Tuttle v. Claflin (C. C.) 86 Fed. 964; Rumsey v. 
People's R. Co., 84 Mo. App. 608 ; Rawlings v. New Memphis Gaslight 
Co., 105 Tenn. 268, 60 S. W. 206, 80 Am. St. Rep. 880; 4 Cyc. 1013, 
and notes. 

Here it seems to me that both the res is beyond the control of the 
court, with the full knowledge and assent of Staples (he having filed as 
attorney his client's petition and having secured thereon the decree dis- 
bursing it), and that he has already sought another remedy, to wit, an 
independent contract between himself, his associate attorney Brooks, 
and his client's personal representative. That the latter refuses to 
comply with this contract may be his misfortune and may disclose 
moral turpitude on her part, yet his right to enforce its performance 
would seem to be clear, provided he attempts to do so in a court of 
competent jurisdiction. That the court below was not such court is 
clear because the parties to such contract are all citizens of the same 
state. My conclusions therefore are: 

First. That the court below had no jurisdiction to entertain this 
petition of Staples, as being filed in and as a part of the record in the 
original cause, because by the decree of March 24, 1902, all the rights 
of his client Fisher were finally determined and decreed, and by the 
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decree of March 15, 1907, the cause was finally ended, and the fact 
that it was^ allowed to remain on the docket was due solply to the min- 
isterial omission of the clerk in not striking it therefrom. 

Second. That if this were not so the power of the court below to as- 
certain, fix, and decree any attorney's fee claimed by Staples against 
the Fisher fund was limited and existed only so long as the fund re- 
mained under its control. Therefore when Staples suffered the decree 
of March 24, 1902, to be entered, directing payment in full to Fisher 
or to his attorneys without setting up his demand, subsequently entered 
into the independent agreement with Fisher's administratrix and 
Brooks his associate counsel as to the manner in which his fee should 
be ascertained and paid, and, in accord with this agreement, allowed 
Brooks to collect the fund, he waived all right to assert his claim in 
the original cause, and must be held to have elected to. look to the en- 
forcement of his rights to compensation to this new and independent 
contract. For the law touching such waiver, see 4 Cyc. 1011 and 
1012, and notes 76, 76, and 77, and authorities therein cited. 

Third. That the court below had no jurisdiction to entertain Sta- 
ple's petition as an independent and original proceeding to enforce 
the contract between himself. Brooks, and Fisher's administratrix, 
based upon the allegation that Fisher's administratrix had violated it 
because the sole parties in such a controversy would be the three 
named, all of whom are citizens of North Carolina. 

Fourth. That the right of Staples to appeal to a local court of com- 
petent jurisdiction to enforce this agreement, if he can, is clear and 
undeniable. 

The decree of the court below, therefore, in my judgment, ought to 
be reversed, and the petition dismissed solely for want of jurisdiction 
and without prejudice to any action Staples may see fit to institute in 
any court of competent jurisdiction to enforce such contract 



A^TLANTIC TERRA CXTTTA CO. v MASONS* SUPPLY CO. 

(Clrciiit Court of Appeals, Sixth Circuit. July 13, 1910.) 

No. 2,026. 

1, Tbiai. (I 141*) — Question op Law ob Fact— Directed Vebdict. 

Where defendant admitted that plaintiff was entitled to a certain 
amount with interest and alleged a tender thereof, the court erred In 
directing a verdict for defendant ; plaintiff at least b^ng entitied to recov- 
er the amount admitted to be due. 

[£}d. Note.— For other cases, see Trial, Cent. Dig. | 336; Dec. Dig. { 
141.*] 

2. Contracts (5 176*) — ^Elements— Meeting of Minds. 

Where plaintiff made a proposal to furnish the terra cotta for a build- 
• ing and entered into a contract, and it was a matter of dispute whether 
the drawings furnished disclosed side lintels and sills subsequentiy re- 
quired by specifications, It was a question for the jury whether, on the 

*For otber casei see same topic A 8 numbsb in Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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papers furnished plaintiff, it was required to furnish such lintels and 
sills. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 767-770, 1097 ; 
Dec. Dig. § 176.* 

Mutuality In, see note to American Cotton OH Co. t. Elrk, 15 C. C. 
A. 543.] 

8. BviDEWCB (8 441*)— Writtkw Contract— Sbcondabt Evidence. 

A proposal and its acceptance will ordinarily be treated as i!nerged In 
the written contract, the terms of which may not be altered or varied 
by secondary evidence. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2030-2047; 
Dec. Dig. § 441.*] 

4. Evidence (§ 417*) — ^Pabol E5vidbnce— Contract Terms— Specifications. 

Where a contract to furnish the terra cotta for a building required 
plaintiff to furnish terra cotta "shown on drawings and described in 
speclflcations," and it was claimed that certain terra cotta required by the 
specifications and not shown on the drawings was not within the contract, 
evidence that the ordinary function of specifications is to show how ma- 
terials called for by plans are to be treated, and not to show materials 
not shown on the plans, was admissible. 

[Ed. Note. — For other cases, see E)vidence, Dec. Dig. § 417.*] 

5. Contracts (§ 28*) — Speoitications— Evidence. 

Where a contract to furnish the terra cotta for a building required 
plaintiff to furnish terra cotta "shown on drawings and described in 
specifications." and plaintiff claimed that the plans and drawings on 
which its bid was made did not disclose side lintels and sills, for which 
it sought to recover as extra, evidence that the papers submitted to plain- 
tiff and on which its proposal was based did not include the specifications 
and did not call for the terra cotta lintels and sOls in dispute was admis- 
sible. 

[Ed- Note. — For other cases, see Contracts, Dec. Dig. § 28.*] 
a Contracts (§S 159, 176*)— Oonstbuotion— "And." 

A contract required plaintiff to furnish terra cotta for a building 
''shown on drawings and described in specifications." Plaintiff claimed 
that the specifications were not furnished at the time it submitted its 
bid. and that the plans submitted did not include the certain terra cotta 
lintels and sills subsequently required, and for which plaintiff sought 
to charge as extra. Held, that the word "and," in the clause "shown on 
the drawings and described in the specifications," was not necessarily to 
be construed in its disjunctive sense as "or," so as to require plaintiff to 
furnish terra cotta shown on either the drawings or described in the 
specifications, and that plaintiff was not required as a matter of law to 
furnish terra cotta for such lintels and sills under its contract for the 
contract price. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. §§ 159, 176.* 
For other definitions, see Words and Phrases, vol. 1, pp. 385-394: vol. 
8, p. 7575.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by the Atlantic Terra Cotta Company against the Masons' 
Supply Company. Judgment for defendant, and plaintiff brings er- 
ror. Reversed. 

This action was brought in the court below by plaintiff in error against 
defendant in error (and the parties will be referred to here as "plaintiff" and 
"defendant"); the former being a New York corporation and the latter an 
Ohio corporation. The action was one at law and was brought to issue upon 

•For other cases see same topic & S ntjmbbb in Dec. & Am. Digs. 1807 to date, ft Rep'r Indexes 
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amended petition, an answer, and a reply. The recovery sons^ht was for a 
balance of $5,513.45 for supply of terra cotta used in the construction of the Hip- 
podrome building, fronting on Euclid and Prospect avenues, Cleveland, Ohio. 
It appears that the principal contractor was the Reaugh Construction Com- 
pany ; that Mr. Reaugh of that company was a stockholder of the Hippodrome 
Company and also president of the defendant; and that at his request the 
written contract now in dispute to furnish terra cotta was made between 
plaintiff and defendant 

The amended petition comprises two causes of action. The first one is 
based on the contract before mentioned, which was entered into on July 26, 
1906. It is in substance alleged that plaiutifiF agreed to provide the material 
and perform the work for delivery of the "terra cotta f. o. b. on cars at desti- 
nation, shown on drawings and described in specifications prepared by Knox 
& Elliot, architects for the Hippodrome building'' for $12,600 ; that the value 
of extra terra cotta work was to be fixed by the architects, and in case of dis- 
sent by either party the valuation should be referred to arbitrators ; that the 
defendant subsequently gave written orders to plaintiff to furnish certain 
extra side lintels and sills of terra cotta, and also to make certain terra cotta 
replacements ; that it furnished the same ; but that defendant refused to sub- 
mit to the decision either of architects or arbitrators any question concerning 
such side lintels and sills and also refused to pay therefor, claiming they were 
included in the original contract ; that the value of the extra material under 
the first order is $4,200, and under the second order $60, making plaintifTs 
entire claim $16,860; but that defendant has paid only $11,346.55, leaving the 
balance due as before stated. The second cause of action differs only in form 
from the first one ; it is to recover upon quantum valebat By its answer de- 
fendant stated an account showing a balance due to plaintiff on the original 
contract of $304.03, with interest from October 9, 1907, and a further sum of 
$60 for replacements of terra cotta with interest from the same date, which 
sums with interest "defendant hereby tenders plaintiff and brings into court 
with its answer herein." In the reply admission is made of some of the items 
of the account in the answer, and denial is made of others. 

At the close of all the evidence, the court, on motion of defendant, directed 
a verdict in its favor, and the case is pending here on error. 

M. B. & H. H. Johnson, for plaintiff in error. 
Smith, Taft & After, for defendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The main question is whether plaintiff obligated itself to deliver for 
the sum of $12,600 all or only a part of the terra cotta which was 
used in the construction of the Hippodrome building. The solution 
of the question must depend upon whether the contract of July 26, 
1906, was intended to include certain lintels and sills of terra cotta on 
the sides of the building. It is claimed on behalf of the plaintiff that 
this is a question of fact, and on behalf of defendant that it is a ques- 
tion of law. Although no opinion was rendered either upon the mo- 
tion to direct or upon the motion for a new trial, we gather from an in- 
terlocutory statement made during the progress of the trial that the 
learned judge was "inclined to the opinion that the contract covers all 
of the terra cotta work to be furnished as gathered from the plans and 
specifications" ; or, as otherwise stated, plaintiff was "bound to furnish 
terra cotta work described in the specifications but which was not 
shown on the plans:" 

The issue thus presented arose upon a dispute relative to certain 
papers upon which plaintiff claims to have submitted its bid and en- 
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tered into the contract. Plaintiff claims that only two drawings were 
received by it, to wit, the Euclid and Prospect avfenue elevations, and 
that no side elevations, floor plans, or specifications were received; 
but defendant claims the contrary. There is conflict upon the issue so 
made, both in the testimony and correspondence offered. It is insisted 
by defendant, however, that this conflict is not material, because the 
contract in terms requires plaintiff "to provide all the material and 
perform all the work for the delivery of terra cotta f. o. b. cars at 
destination, shown on drawings and described in specifications pre- 
pared" by the architects. 

Shortly after the contract was signed (August 3, 1906), the defend- 
ant notified plaintiff by letter that it was sending to it by express 
"plans and specifications, together with three-quarter scale drawings 
for the Cleveland Hippodrome building," and requesting plaintiff to 
get "full sized working drawings out and return to us for architects 
O. K. at once." Plaintiff replied to this by letter of August 9th, stat- 
ing: 

"In looking over the drawings recently sent for this order, we find among 
them additional drawings showing side lintels of terra cotta. These drawings 
were never sent to us before, consequently were not figured by us in our esti- 
mate to you. • • ♦ We received the specifications after we had signed 
the contract We trust that there will be no misunderstanding as to our part 
in this matter,. as everything seems to us clear. Undoubtedly the original in- 
tention was to have these lintels and siUs in some other material except terra 
cotta." 

Plaintiff stated further that it was inclosing its estimate for side 
lintels and sills in terra cotta. 

This resulted in much correspondence; defendant claiming and 
plaintiff denying that it (plaintiff) had received a copy of the specifica- 
tions. Plaintiff expressed its willingness to perform the contract, but 
declared it would "not include material that is not included in same" ; 
and again that it would "not make sills and lintels without extra 
order." In this correspondence it appears that terra cotta companies 
other than plaintiff had declined to bid on certain papers submitted by 
defendant, and defendant claimed that it had in consequence sent ad- 
ditional papers not only to other terra cotta companies, but to plain- 
tiff. While neither company seems to have receded from iis original 
claim, their correspondence by mail and telegrams culminated in a 
settlement of the dispute by a proposition of plaintiff in a letter of 
September 11th, and accepted by defendant, as follows: 

"Will proceed to fulfill our contract leaving all disputes to arbitration in 
accordance with article three of our agreement • ♦ •»» 

The arbitration clause so referred to is stated in a letter of plaintiff 
thus: 

"All disputes or disagreements of any nature whatsoever arising under this 
agreement shaU also be referred to and settled by the arbitrators. * * • *' 

Defendant's letter of September 13th, accepting plaintiff's proposi- 
tion of September 11th, contains also this statement: 

"The settlement of any question in difference, to be arbitrated as per ar- 
ticle 3 of your contract. In reference to the color of terra cotta, you will 
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please disregard the sample of granite recently sent yon, as the Hippodrome 
board have made a change to a pinkish granite. * * * As there has been 
considerable delay in the progress of this work, it will be necessary to revise 
the time limit for the delivery of same. * • * The sills and lintels for 
the theater portion of the building, you will please bear in mind, will be want- 
ed first • • ♦ " 

Plaintiff thereupon supplied the terra cotta in dispute and also made 
the replacements mentioned in the pleadings; and, while defendant 
admitted the reasonableness of the charge for the replacements, the 
parties failed to agree upon a submission either to the architects or to 
arbitrators of the question relating to the terra cotta used for lintels 
and sills upon the sides of the building. The provision for arbitra- 
tion contained in the contract provided that "the decision of any two 
of whom (arbitrators) shall be final and binding." Efforts were made 
to formulate new articles of arbitration, but failed because of defend- 
ant's refusal "to sign papers in said matter which provide that a de- 
cision of a majority of the arbitrators is final," stating further that 
"we will treat this as a closed instance," 

It will be recalled that the first cause of action of the petition is 
formulated upon the t^heory that plaintiff had not by its contract 
agreed to deliver, for $12,600, terra cotta for the side lintels and sills 
or to make the replacements mentioned; that it was sought to re- 
cover the reasonable value of those items as extras ; and that in the 
second cause of action recovery is sought as upon a quantum valebat. 
It is further to be borne in mind that in the answer the defendant ad- 
mitted that there was due to the plaintiff under the contract as defend- 
ant interpreted it a balance of $304.03, and as an extra the sum of 
$60 for replacements, with interest on both sums from October 9, 
1907. It is averred also in the answer that defendant "tenders" these 
sums and brings them "into court with its answer herein" ; but we do 
not discover any evidence offered in support of this averment; nor 
do we understand that the matter was disposed of when the condition 
of the pleadings in respect to the sums mentioned in the answer was 
under consideration by the court and counsel during the progress of 
the trial. 

Now, was defendant entitled to a directed verdict upon this record? 
Can it be rightfully maintained that plaintiff was not entitled to a 
recovery of any sum whatever? It might be sufficient to say that it 
was entitled to recover at least the sums admitted to be due. But, 
aside from this, we shall consider the more important question whether 
as matter of law plaintiff was bound to supply terra cotta for the side 
lintels and sills. Plainly there were two sets of different instruments 
submitted to some manufacturers of terra cotta, who were prepared to 
make proposals. Some of them would not bid on one set of these 
papers. The defendant would seem prima facie to be responsible 
for the mistake if there were any in the submission of papers to bid- 
ders. If it be true that plaintiff made its proposal and entered into 
the contract upon drawings which did not disclose side lintels and sills, 
it is clear that there was no actual meeting of minds upon that sub- 
ject. Turner v. Webster, 24 Kan. 38, 40, 36 Am. Rep. 251, per Jus- 
tice Brewer. To be sure a proposal and its acceptance would ordi- 
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narily be treated as merged in the contract, and the terms of the writ- 
iner could not be altered or varied by secondary evidence. 

But in the present instance the dispute arose before performance 
of the work was begun. Progress could not be made until it was 
further agreed in writing that the differences respecting side lintels 
and sills should be settled by arbitration. Moreover, the contract in 
terms required plaintiff to furnish terra cotta "shown on drawings 
and described in specifications." Testimony was received to the ef- 
fect that the ordinary function of specifications is to show how ma- 
terials called for by plans are to be treated, and not to describe ma- 
terials which are not shown on the plans. It is evident that the court 
below was thus seeking to place itself in the situation of the parties 
to the contract both at the time of its execution and at the date of the 
settlement of the dispute, with a view of ascertaining what terra cotta 
was under the circumstances really intended to be furnished for $12,- 
600. This is permissible. 

As observed in Nash v. Towne, 6 Wall. 689, 699 (18 L. Ed. 527) : 

''Courts, in tbe construction of contracts, look to the language employed, 
the subject-matter, and the surrounding circumstances. They are never shut 
out from the same light which the parties enjoyed when the contract was ex- 
ecuted, and. In that view, they are entitled to place themselves In the same 
situation as the parties who made the contract, so as to view the circumstan- 
ces as they viewed them, and so to judge of the meaning of the words and of 
the correct application of the language to the things described.*' 

See, also, Merriam v. United States, 107 U. S. 437, 441, 2 Sup. Ct. 
536, 27 L. Ed. 631 ; Hull Coal & Coke Co. v. Empire Coal & Coke 
Co. (Fourth Circuit) 113 Fed. 266, 260, 61 C. C. A. 213. 

Why then, in view of the peculiar circumstances of this case, and 
also of the written instruments (one dated July 26th, and tfie other 
concluded by correspondence later), is not plaintiff entitled to show, if 
it can show, that the papers actually submitted to it and upon which 
its proposal was based did not include the specifications and did not 
call for the terra cotta lintels and sills in dispute? When all the in- 
struments constituting the ultimate contract are construed, the inten^ 
tion of the parties becomes reasonably clear that this question was not 
to be concluded by the instrument alone of July 26, 1906 

In Sexton v. City of Chicago, 107 111. 323, it appears that the city 
of Chicago had caused a general plan of a city hall to be prepared, 
consisting of numerous drawings and specifications, and to be placed 
on file in its department of puUic works. Sexton, desiring to bid on 
the iron work, applied at the proper office and was furnished with a 
duplicate plan of the iron work for the purpose of enabling him to 
make his estimate and a formal proposal. He offered to "furnish the 
materials and do the iron work according to plans and specifications" 
for a sum named. This was accepted, and afterward a formal con- 
tract to that effect was executed, and Sexton commenced performance 
of the work; but later he refused to furnish certain "T" iron rafters 
for the, roof, and also materials and work for a skylight, on the ground 
that his contract did not require him to do so, and for this refusal his 
contract was in terms forfeited in accordance with a provision in that 
behalf. Among the papers upon which he made his estimate was a 
180F.-^22 
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tracing which at the time was an exact copy of the original plan. Sub- 
sequently the city changed the weight of tiie "T" iron for the rafters, 
but through inadvertence this change was not noted on the tracing 
submitted to bidders. Say the court (at page 332, of 107 111.) : 

"Thus It will be perceived the city is wholly responsible for the mistake 
out of which this entire controversy has arisen — a mistake which makes a 
difference in the cost of the building of some $8,000 or $10,00O-^nd yet the 
city seeks to fasten this whole loss upon the appellant, who was in no sense 
to blame for it, but on the contrary, It is the direct result of the city's own negli- 
gence. 

**We do not understand the expression 'plans and specifications,* and other 
terms of like import, as used in the contract, have exclusive reference to the 
general plan from which the duplicate plans or *tracings' are made out The 
latter, although for convenience are generally called 'tracings,' are neverthe- 
less as clearly plans, within the meaning of the contract, to the extent of the 
work represented by them, as the originals from which they are taken, and 
we think justice, honesty and fair dealing demand they should be so treated 
in giving a construction to the contract As already seen, they were given 
by the city to appellant to make his estimates and do the work by, and he 
had a right to assume these were the plans referred to In the contract And 
if, through the city's negligence, a mistake occurred in making them out, the 
city must suffer the consequences. ♦ ♦ ♦ »» 

And again (at page 333 of 107 111.) : 

"Whether the city, under the circumstances, was estopped from denying 
the correctness of the plans thus furnished appellant, and for that reason had 
no right to declare a forfeiture of the contract, or whether, by reason of a 
mutual mistake, caused by the negligence of the city, as to the subject-matter 
of the contract, no contract was created between them, It is not important 
to inquire, as in either case the law is with the appellant, and he therefore 
had the right to acquiesce in the forfeiture of the contract, and proceed, as 
he did, upon a quantum meruit for the materials and his services. Bishop 
on Contracts, ii 186, 228, et seq. ; Continental Bank ▼. Bank of Common- 
wealth, 50 N. Y. 675." 

See, also, Turner v. Webster, supra. 

It is further contended, and with considerable show of reason, that 
the true meaning of the words of the contract of July 26, 1906, which 
required plaintiff to furnish the terra cotta "shown on the drawings 
and described in specifications," is that it should furnish such terra 
cotta and such only as was both shown on the drawings and described 
in the specifications. This of course is construing the phrase as it is 
written, and the word "and" conjunctively. It is true that "and" is 
frequently read as "or"; but this does not seem necessary in order 
to effectuate the apparent intent of the parties in the present instance. 
Rice V. United States (Eighth Circuit) 63 Fed. 910, 911, 912, 4 C. 
C. A. 104 ; Fredenburg v. Turner, 37 Mich. 402, 405 ; Mayer v. Cook, 
26 Misc. Rep. 774, 57 N. Y. Supp. 94, 95. 

Admittedly the terra cotta lintels and sills in dispute were not 
shown on the drawings, and if in truth the drawings alone were sub- 
mitted to plaintiff, it is hard to see how either of the parties can be 
said to have contemplated a supply of terra cotta for the side lintels 
and sills. 

It follows that it was error to hold as matter of law that plaintiff 
was required for the sum specified in the contract of July 26, 1906, 
to include terra cotta for these lintels and sills. It is scarcely neces- 
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sary to say that it was not open to the learned trial judge, and we do 
not understand that he attempted to weigh the evidence offered in 
support and in denial of the issue touching submission of the specifica- 
tions prior to the execution of the contract. That was a matter to be 
presented to the jury under appropriate instructions. Since a new 
trial must be granted, we do not consider it either necessary or proper 
to pass upon the other questions discussed in the briefs. 
The decision below will be reversed, with costs. 



GARST T. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit July 12, 1910.) 

No. 961. 

1. CbOCINAL liAW (I 778*) — ^TBIAIi— Instbuctiqns. 

Where the court charged the jury In a criminal case that "every per- 
son is presumed by the law to be innocent, and the burden is on the 
government to prove beyond a reasonable doubt that the defendants are 
guilty as charged in the indictment," it was not error to refuse to charge 
further that "such presumption of innocence is not a mere form which 
the jury may disregard at its pleasure, but a substantial part of the 
law of the land and binding upon the jury in this case.'* 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. i 1847; 
Dea Dig. I 778.*] 

2. Cbiminal liAW (I 562*) — iNSTBUcrriops— Sufficiknot of Oibcumstantial 

Evidence. 

In order to*cx>nvict on circumstantial evidence, not only must all the 
circumstances concur to show that the defendant committed the crime, 
but they must be inconsistent with any other rational or reasonable con- 
clusion, and an instruction that the jury should acquit if the facts are 
''equally consistent" with innocence or guilt is erroneous. 

[Ed. Note.~For other cases, see Criminal Law, Cent Dig. §§ 1257-1262; 
Dec. Dig. § 552.*] 
& Criminal Law (S 829*) — Instructions— Burden and Measure of Proof. 

The refusal of a requested instruction In a criminal ease that "no 
amount of suspicion, however grave or serious, will justify you in finding 
the defendant guilty," was not error where the jury had been correctly 
Instructed that the burden rested on the government to prove every fact 
necessary to establish the guilt of the accused beyond a reasonable doubt 

[Ed. Nota— For other cases, see Criminal Law, Cent Dig. i 2011 ; Dec. 
Dig. f 829.*] 

4. Criminal Law (iS 829, 1172*) — Instructions— Previous Good Character. 
Where the court in a criminal case instructed the jury that "the pre- 
vious good character of defendants ought to be considered together with 
all the other facts in eV^idence^*' it was not error to refuse to charge fur- 
ther that **the law presumes that a man whose character is good is less 
likely to commit a crime than one whose character is not good/' and, 
while the instruction was erroneous in assuming that previous good char- 
acter was proven, the error was not prejudicial to defendant 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. ( 3160; Dec. 
Dig. f§ 829, U72.*] 
& Criminal Law (i 858*) — ^Trial— Taking Copt of Instructions to Jury 
Room. 

Where the court in a criminal case charged orally and also gave cer- 
tain written instructions requested by defendant it was not error to 

•For other cmm mo same topic A 9 mumbxb in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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overrule a motion to permit the Jury to take fluch written Instructions 
to their room. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. U 2056-2059, 
2062; Dec Dig. § 858*] 

6. Gbiminal Iiaw (S 1093*) — ^Apfbai« and Ebbob-— Sufticienot or Bnx of 

Exceptions. 

A bill of exceptions setting out that the judge at a time when the 
Jury had been recalled into court "told the Jury that In his opinion the 
eyidence. showed the defendants to be guilty and stated the ' reasons 
therefor," but which does not set forth what the Judge said In stating 
his reasons, is insufficient to sustain an assignment of error, except to 
the fact of giving such an opinion at the time it was given. 

[Ed Note. — ^For other cases, see Criminal Law, Cent Dig. S( 2828-2833, 
2919, 2920; Dec Dig. i 1093.*] 

7. Cbiicinal Law (§ 762*) — Instbuctions— EIxfbession of Opinion as to 

Guilt ob Innocence of Defendant. 

While it Is not error in the federal courts for the trial Judge to state 
his opinion as to the guilt or Innocence of the defendant in a criminal 
case if given to the Jury with the proper explanation that It has no bind- 
ing »force, yet, when such opinion is given, it should be In connection 
with the instructions ; and withholding it until It appears likely that the 
Jury will not agree Is a practice not to be commended. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. (( 1731, 1750^ 
1754, 1758, 1759, 1769; Dec. Dig. ( 762.*3 

Waddlll, District Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke. 

G. W. Garst was convicted of a criminal offense, and brings error. 
Reversed. 

R. H. Willis, for plaintiff in error. 

Barnes Gillespie, U. S. Atty (Samuel H. Hoge, Asst. U. S. Atty., 
on the brief). 

Before PRITCHARD, Circuit Judge, and WADDILL and KELr 
LER, District Judges. 

KELLER, District Judge. This is a writ of error to a judgment 
pronounced against the plaintiff in error by the District Court of the 
United States for the Western District of Virginia on the 29th day of 
June, 1909, upon an indictment for removing and concealing spirits 
in violation of the revenue laws of the United States. 

The indictment under which this conviction was had consisted of 
four counts, and the verdict of the jury found the defendant not guilty 
of the charges contained in the second, third, and fourth counts of the 
indictment, but guilty of the charge contained in the first count of the 
indictment to the effect that the said defendant, G. W. Garst, "did un- 
lawfully remove and aid and abet persons, to the grand jury unknown, 
in tlie removal of certain distilled spirits, to wit: seventy-six gallons 
of com whisky upon which the tax imposed by law had not been paid, 
from a distillery, to wit: G. W. Garst's distillery, to a place other 
than the distillery warehouse provided by law, to wit : Patrick county, 
contrary to the form of the statute in such case made and provided 
and against the peace and dignity of the United States." A number 

•For otber casei see same topic 6 9 mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r IndexiOB 
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of biDs of exception were taken in the progress of the trial, and after 
its close an assignment of errors, consisting of nine paragraphs, was 
prepared by counsel for the plaintiff in error. 

Before discussing the assignments of error which seem to be prop- 
erly taken and are therefore necessary to be considered in the deter- 
mination of this case, it seems proper to once more call attention to the 
requirements of the rules of this court in relation to assignments of 
error. Rule 11 * provides that, when the error assigned is to the ad- 
mission or rejection of evidence, "the assignment of errors shall quote 
the full substance of the evidence admitted or rejected. When the 
error alleged is to the charge of the court, the assignment of errors 
shall set out the part referred to totidem verbis, whether it be in in- 
structions given or in instructions refused. * * * When this is 
not done counsel will not be heard except at the request of the court, 
and errors not assigned according to this rule will be disregarded, bat 
the court, at its option, may notice a plain error not assigned." 
, Many of the assignments of error presented in this record were not 
prepared in conformity with the rule from which the above quotation 
was taken, and one of them (the fifth assignment) is remarkable in that 
there is no bill of exceptions to support it. This assignment reads : 

''Ftfth: The court erred, as set forth In the defendant's bill of ezoeptlone 
No. 8, in Instnictlng the jury that the records of the G. W. Garst distillery 
were not offered in evidence to show how much whisky had been made 
and how much tax paid, but for the purpose of showing the cost of manu- 
facture of said spirits.*' 

As stated above, no bill of exceptions No. 8 appears in the record, 
and we cannot too earnestly remind counsel that this court cannot 
supply omissions nor rectify errors in the preparation of these mat- 
ters, and ought not to be asked to puzzle over such conditions as are 
disclosed by this assignment. 

Some assignments of error, not the subject of objections herein- 
above mentioned, were not urged in argument, and may be considered 
as abandoned; others, relating to the admission of evidence, chal- 
lenged as irrelevant, are clearly without merit, and we do not find it 
necessary to consider any except the third, fourth, and sixth assigur 
ments of error. 

The third assignment of error relates to alleged errors concerning 
several written instructions and changes made therein by the court, as 
to which exceptions were saved by appropriate bills of exception, and 
is in the following language : 

*<Third. The court erred in refusing to give instruction offered by the 
defendant, Nos. 1, 2, 3, and 7, and in altering the said Instruction in the 
following particulars ; that Is to say In the defendant's instruction No. 1, as set 
forth in the defendant's bill of exceptions No. 2, the ^ourt struck out the 
following words, that such presumption of innocence is not a mere form 
which the Jury may disregard at its pleasure but a substantial part of the 
law of the land and binding upon the jury in this case.* And as appearing 
from the said bill of exceptions the court likewise struck out from the said 
Instructions the ^following words: 'If such facts might also be true and the 
defendant be Innocent, then it makes no difference how much stronger the 
probability of his guilt than his innocence, you must acquit' — and, as shown by 
the said bill of exceptions, the court added to the said instructions the fol- 
lowing words: *Yet if the facts are equally consistent with innocence yoo 
» 7» G. a A. xrriU 150 Fed. xxvlL 
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should acquit* And in the defendant's instruction No. 2, as set forth In 
the defendant's bill of exceptions No. S, the court struck out the following 
words: *No amount of suspicion, however grave or serious/ and Inserted the 
words 'suspicion of guilt' And the court likewise added to the said Instruc- 
tion the words, *you must be satisfied of guilt beyond all reasonable doubt' 
And in the defendant's instruction No. 3 the court struck out the words 'for 
the law presumes that a man whose character Is good Is less likely to commit 
a crime than one whose character Is not good.' And in the defendant's In- 
struction No. 7, as set forth in the defendant's bill of exceptions No. 4, the 
court struck out the words* *as appears by the official record.' " 

We are satisfied that the action of the trial court, as disclosed by 
bills of exception Nos. 3 and 5, touching instructions Nos. 2 and 7, 
was without error and fully justified by the weight of authority. 

Bill of exceptions No. 2 is in the following words : 

"Be it remembered that upon the trial of this cause, after the evidence had 
been concluded, the defendants* by counsel, moved the court to Instruct the 
jury alB follows: 

" '(1) The court instructs the jury that the mere fact that the defendants 
are accused of a crime or that the grand jury has Indicted them does not raise 
any presumption against them whatever, but that every i)er8on is presumed 
by the law to be innocent, and the burden is on the government to prove be- 
yond a reas(H)able doubt Uiat the defendants are guilty as charged In the in- 
dictment; that such presumption of Innocence is not a mere form which the 
jury may disregard at Its pleasure, but a substantial part of the law of the 
land and binding upon the jury In this case. If, therefore, the government 
fails to prove to you every fact necessary to establish the guilt of the accused 
beyond a reasonable doubt, you must acquit them. And In this connection 
you are Instructed that circumstantial evidence should be weighed with ex- 
treme caution and a doubt as to any one fact or circumstance necessary to 
establish the guilt of the accused lis conclusive and you must acquit, and that, 
even though every fact be proven and such a state of affairs be shown to 
you as if true would be entirely consistent with the guilt of the accused if 
such facts might also be true and the defendants be Innocent, then it makes 
no difference how much stronger the probability of his guilt than his inno- 
cence, you must acquit' 

"Which instruction the court then and there refused, but, Instead, gave the 
following instruction: 

" '(1) The court instructs the jury that the mere fact that the defendants 
are accused of a crime or that the grand jury has Indicted them does not raise 
any presumption against them whatever, but that every person is presumed 
by the law to be Innocent, and the burden is on the government to prove be- 
yond a reasonable doubt that the defendants are guilty as charged In the 
indictment If, therefore, the government falls to prove to you every fact 
necessary to establish the guilt of the accused beyond a reasonable doubt, 
you must acquit them. And in this connection you are instructed that circum- 
stantial evidence should be weighed with great caution, and a reasonable 
doubt as to any one fact or circumstance necessary to establish the guilt 
of the accused is conclusive, and you must acquit, and that, even though every 
fact be proven and such a state of facts be shown to you as If true would be 
entirely consistent with the guilt of the accused, yet, if the facts are equally 
consistent with innocence, you should acquit' " 

The first change which the court made in this requested instruction 
was in striking out the words, "That such presumption of innocence 
is not a mere form which the jury may disregard at its pleasure, but 
a substantial part of the law of the land and binding upon the jury, in 
this case." As to this portion of the instruction, while in some cases 
its equivalent has been given and approved, we are of opinion that the 
defendant was not prejudiced by the failure of the court to give those 
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words, inasmucH as the court had already stated to the Jury that 
"every person is presumed by the law to be innocent, and the burden 
is on the government to prove beyond a reasonable doubt that the 
defendants are guilty as charged in the indictment." There is no 
warrant for the idea that the jury might infer that those words were 
a mere form, and therefore no necessity to particularly emphasize this 
phase of the law. Cochran & Sayre v. United States, 157 U. S. 286, 
15 Sup. Ct. 628, 39 L. Ed. 704. Further along in the instruction the 
court modified the word "doubt" by inserting before it the word "rea- 
sonable," a change which was not only free from error, but was nec- 
essary to correct the instruction which, without it, would have been 
clearly erroneous. Still further along in the first instruction, the court 
was asked to charge upon the effect of circumstantial evidence as fol- 
lows : 

"That even though every fact be proven, and such a state of facts be 
shown to you as, If true, would be entirely consistent with the guilt of the 
accused ijT such facts might also be true and the defendants he innocent, then 
it tnakes no difference how much stronger tfie prohaJMity of his guilt than his 
innocence, you must acquit** 

The court declined to give the words above italicized, but gave in 
lieu thereof the following words: 

'^Yet, if the facts are equally consistent with innocence, yon should acquit*' 

This substitution is assigned as error, and it is urged that it was 
misleading to the jury as only directing an acquittal in the event the 
circumstantial evidence was equally as consistent with innocence as 
with guilt. 

While we are convinced that the court used the word "equally" 
in the sense of "also," we think nevertheless that there is substantial 
merit in this assignment of error. The rule in regard to circumstantial 
evidence is that all the essential facts and circumstances shown in 
evidence must be consistent with the defendant's guilt and inconsistent 
with every other reasonable hypothesis. Unquestionably the instruc- 
tion as presented to the court was faulty, in that the language used did 
not limit the direction to acquit to a reasonable or rational hypothesis 
of innocence, but instructed the jury that, if the facts proven "might 
also be true and the defendants be innocent, the jury must acquit"; 
but, when the court undertook to reframe the instruction, we think the 
instruction as given should have gone as far as the weight of authority 
authorized, and should not have made it possible for the jury to infer 
that th^ were only authorized to acquit in the event that the proved 
essential facts and circumstances were "equally as consistent" with the 
innocence as with the guilt of the defendants, for the practically un- 
broken line of decisions is to the effect that, in order to convict on cir- 
cumstantial evidence, not only must all the circumstances concur to 
show that the defendant committed the crime, but they must be in- 
consistent with any other rational or reasonable conclusion, and that 
the refusal to give such an instruction is error. See Hughes' Instruc- 
tions to Juries, §§ 311-314, and the cases there cited. In the same 
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assignment of error the plamtiflF in error complains that the court 
erred in refusing instruction No. 2, offered in the following words : 

"The court instructs the jury that no amount of suspicion, however graye 
or serious, will Justify you In finding the defendant guilty." 

And in giving in place thereof the following: 

**The court Instructs the jury that suspicion of guilt will not justify you 
In finding the defendant guilty. You must be satisfied of guilt beyond all rea- 
sonable doubt" 

Clearly there was no error in refusing the instruction asked for, 
especially in view of the fact that the court had already instructed the 
jury in instruction No. 1 that "the burden is on the government -to 
prove beyond a reasonable doubt that the defendants are guilty as 
charged in the indictment. If, therefore, the government fails to prove 
to you every fact necessary to establish the guilt of the accused beyond 
a reasonable doubt, you must acquit them." We think the court would 
have been justified under the circumstances in refusing this instruc- 
tion without giving anything in lieu thereof, and are quite clear that 
this specification of error is without merit. Hughes on Instructions to 
Juries, §§ 20-22, and cases cited. 

The same may be said of the specification in relation to instruction 
No. 7, which appears in bill of exceptions No. 6, instead of No. 4, as 
stated in the assignment of errors. This specification was not men- 
tioned in the argument and was apparently waived, but it is certainly 
without merit, as it made the court say to the jury that a certain fact 
"appears by the official record," whereas it was for the jury to deter- 
mine what facts were shown by such record. 

This assignment of error further complains of the action of the 
court in relation to the third instruction oflEered by the defendant be- 
low, which was oflfered as follows : 

•*The court instructs the jury that the previous good character of the 
defendants ought to be considered together with all the other facts in evi- 
dence, in passing upon the question of their guilt or innocence of the charge, 
-for the law presumes that a man whose charctcter is good, is less likely to 
commit a crime than one whose character is not good." 

The court struck out the words above italicized in the instruction, 
and gave the remainder of it and this is assigned as error. We think 
there is no merit in this assignment of error for several reasons : The 
clause stricken out institutes a comparison between a man whose 
character has been proved good and one whose character is not good. 
There is no warrant for an instruction based upon such comparison, 
because the law presumes that every defendant's character is good, 
and the sole effect of evidence introduced by him tending to affirm- 
atively show such good character is to strengthen the presumption of 
innocence which already exists in his favor by virtue of this presump- 
tion of law. The government is not allowed to show as a part of its 
case that any defendant's character is not good ; and therefore in our 
judgment there is no warrant whatever for instituting in an instruc- 
tion a comparison between the character of a man who has presented 
evidence tending to show that his character is good and a man whose 
character is not good. 
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It would undoubtedly have been correct to ask the court to instruct 
the jury that evidence of good character is proper to be considered by 
the jury as strengthening the presumption of innocence which exists 
in his favor, but we are clear that the court can never be required to 
institute a comparison. We further think that the court erred in 
giving the instruction as amended in that the instruction assumes 
that the evidence given in relation to the previous good character of 
the defendant amounted to proof of that fact. In other words, the 
instruction should have read : "The court instructs the jury that evi- 
dence of the previous good character of the defendants ought to be 
considered," etc. — instead of saying to the jury that "the previous 
good character of the defendants ought to be considered," because the 
latter phrase practically told the jury that such previous good char- 
acter had been proven, whereas the question of the weight to be given to 
the evidence tending to prove such character was exclusively a matter 
for the jury. However, such error was certainly not prejudicial to the 
defendant below, and, therefore he could not complain of it. 

The fourth assignment of error was to the action of the court in 
overruling the motion of the defendant below to permit the jury to take 
the written instructions given by the court to their room with them. 
This matter was in our judgment a question within the discretion of 
the court, and therefore not reviewable upon writ of error except for 
such obvious abuse of discretion as might exist in permitting a jury to 
take instructions framed upon one assumption of facts proved, and 
refusing to permit them to take those framed on the converse assump- 
tion. No such case existed here, but the court had instructed the jury 
orally and could well assume that if the jury was given permission 
to take the written instructions framed by defendant's counsel to 
their room, being unable to have before them the oral charge of the 
court, they might give undue prominence ita their deliberations to those 
instructions, framed by counsel for the defendant, and of course favor- 
able to him, and the action of the court in this matter was not error. 

In view of what we have already stated in relation to bill of excep- 
tions No. 2, it is perhaps unnecessary to refer to any of the other as- 
signments of error, and yet we cannot forbear to call attention to one 
of them, as well to convey our view of the insufficiency of the bill 
of exceptions taken thereon as to deprecate, except in special cases, 
any departure from the usual and established order of proceedings in 
criminal cases. 

The eleventh bill of exceptions, referred to in the sixth assignment 
of errors, sets forth: 

"That after the court had Instructed the jury on Saturday, the 26th day 
of June, 1909, and the ease had been fully argued by counsel, the same was 
submitted to the jury, who thereupon retired to their room for deliberation, 
and at the hour for adjournment the court ordered the marshal to call the 
jury into the courtroom, and asked them if they had agreed upon a verdict, 
whereupon the jury stated that they had not agreed upon a verdict, and they 
were adjourned over until Monday, June 28th, at 10:00 a. m., and, the jury 
having at that time assembled in the courtroom, the court then stated to 
them that he had not intended to express to them his opinion on the facts, 
but after having reflected upon the case since the adjournment Saturday 
afternoon, he would express to them his opinion on the facts. The court then 
told the jury that they were not bound by his opinion, and that it was offered 
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for what they might think It worth. He then told the Jury that in his opin- 
ion the evidence showed the defendants to be guilty, and stated the reasons 
therefor, and concluded by again instructing the jury that they were not 
bound by his opinion on the facts, to which action," etc. 

This bill of exception in our opinion is insufficient upon which to 
predicate error because it does not set forth what the court said to the 
jury in the way of his reasons for his opinion, and hence is only good 
as a charge of error in giving such an opinion at the time it was given. 

That in the federal courts the judge may express his opinion as to 
the guilt or innocence of the accused, if such expression of opinion is 
given to the jury with the proper explanation, that it has no binding 
force whatever, is well established, and we should be very reluctant 
to say that an expression of opinion so guarded was error. Yet at 
the same time we are of opinion that ordinarily, if it is thought proper 
in a given case, to give to the jury the benefit of the court's opinion for 
what it may be worth, there would seem to be no good reason why 
such opinion should not be given in connection with the charge of the 
court and the instructions submitted, so that there should be no pos- 
sible danger of its making more of an impression upon the mind of the 
jury than the court desired, or than it properly should make. If given 
in such a way and at such a time we are persuaded that it could have 
no more weight with the jury than that properly accorded to the views 
of an intelligent, unprejudiced man, learned in the law and attentive to 
the evidence, and so given, would never be accorded undue weight; 
but it. is entirely possible that if that same jury has been considering 
the case patiently and has been unable to agree and has reached that 
stage at which they are about convinced that they will be unable to 
agree, and they are then called in by the judge of the court and told 
that he has reflected upon the case, and that in his opinion the defend- 
ant is guilty and he marshals the reasons for his opinion, there is some 
danger that his opinion will exercise an influence which would not 
have been accorded to it had it been expressed along with the submis- 
sion of the legal instructions and immediately in connection with the 
arguments of counsel ; and this may, and, indeed, under such circum- 
stances, is quite likely to be true, even though the court carefully en- 
deavors to keep its influence within the bounds assigned to it by the 
approved practice of the federal courts. For these reasons we would 
deprecate a practice of withholding such opinion until a time when it 
appears likely that the jury may not agree without its expression. 

For the reasons given in our discussion of the assignment of error 
based upon the first instruction contained in bill qf exceptions No. 2, 
we are of opinion that the judgment in this case must be reversed and 
the case remanded to the District Court of the United States for the 
Western District of Virginia, and a new trial awarded. 

It is accordingly so ordered. 

Reversed. 

WADDILL, District Judge (dissenting). I am unable to concur 
either in the conclusions reached, or the views expressed by the ma- 
jority in this case. The evidence in my opinion abundantly supports 
the verdict of the jury, and the judgment of approval thereof rendered 
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by the court, and the record fails to show any error committed pre- 
judicial to the accused, for which there should be a reversal. I es- 
pecially desire to express my nonconcurrence in what is said in com- 
menting on the action of the trial judge in expressing an opinion upon 
the facts of the case. While it may be conceded that generally in the 
courts of the states of the Union the exercise of this authority on the 
part of the trial judge is not permitted, still nothing is better settled than 
the right to do so in the federal courts, where the English rule on the 
subject prevails, and that their action in so doing is not the subject of 
review, provided no rule of law is. incorrectly stated, and the matters of 
fact are ultimately submitted to the determination of the jury. Love- 
joy v. United States, 128 U. S, 171, 173, 9 Sup. Ct. 67, 32 L. Ed. 389 ; 
Star V. United States, 163 U. S. 614, 14 Sup, Ct. 919, 38 L. Ed. 841 ; 
Breeze v. United States, 106 Fed. 680, 45 C. C. A. 853, Id., 108 Fed. 
804, -48 C. C. A. 36. Indeed, this right is apparently conceded by the 
majority; but the court undertakes to limit the time when the trial 
court may express its opinion upon the facts and determine what 
weight should be given to what the judge says. I am unable to concur 
with the views expressed on either of these positions. If the right of 
the trial court can be prescribed in the manner indicated as to the time 
when it may express an opinion on the facts of the case, it will largely 
destroy the benefits intended to be given by the exercise of the au- 
thority, and, if what the trial judge says carries with it no greater 
weight than that indicated in the opinion of the majority, it is un- 
fortunate that such power exists at all, and the same should never be 
exercised. Allis v. United States, 15r5 U. S. 117, 121, 122, 15 Sup. 
Ct. 36, 39 L. Ed. 91 ; Allen v. United States, 164 U. S. 492-601, 17 
Sup. Ct. 164, 41 L. Ed. 528 ; Burton v. United States, 196 U. S. 283, 
304, 306, 26 Sup. Ct. 243, 49 L. Ed. 482. The object of permitting 
the trial court to express an opinion upon the facts of a case, leaving 
their determination for the ultimate judgment of the jury, was de- 
signed for some good purpose; that is, to facilitate the administra- 
tion of justice, and to materially aid the jury in arriving^, without 
undue delay, at a just and cqrrect conclusion, and hence to trial judges 
must necessarily be given the right, if they are to act at all, to say in 
what cases, when, and under what circumstances they shall express 
their views on the character, credibility, weight, and sufficiency of the 
evidence, leaving always to the jury the right to finally determine the 
facts; and to the views of courts, when so expressed, weight and con- 
sideration should be given by the jury, having regard to the character, 
the learning, ability, discriminating judgment and experience of the 
judge so announcing the same. 
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SHAW ▼. UNITED STATED 

(Carcnit CJourt of Appeals^ Sixth Circuit. July 13, 1910.) 

No. 2.020. 

1. Gband Jubt (5 15*) — Competency of Jubobs— "Civil Officeb.** 

A practicing attorney 1b not a "civil officer" within Ky. St f 2248 (Rus- 
sell's St i 3061), rendering euch officers' Incompetent to serve as grand 
jurors. 

[Ed. Note—For other cases, see Grand Jury, Cent Dig. (S 85, 36; Dec 
Dig. S 15.» 

Tor other definitions^ see Words and Phrases, toI. 2, p. 1108.] 

2. Post Office (8 48*) — ^Indictmewt— "Abticlb of Value." 

Money is comprehended hy the term an "article of valne^ within an 
Indictment of a railway postal clerk for secreting and emhezzllng a let- 
ter containing "articles of value." 

[Ed. Note.— For other cases, see Post Office, O^t Dig. M 66-80; Dec. 
Dig. S 48.*] 
8. Post Office (| 48*)— IjEttebs Oontainino Abticle— Indictment— Suffi- 
ciency. 

An indictment of a railway postal clerk for embezzling a letter con- 
taining ''articles of value," to wit, "$12 in money of the United States,** 
which letter was addressed to a specified person at a specified .address, 
it being alleged that a further description of the letter and its contents is 
unknown to the grand jurors, sufficiently describes the money. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. H 66-^; Dec. 
Dig. S 48.*] 
4. Post Office (8 48*) — ^Lbttebs Containing ABnoLi>— Indictment— Requi- 
sites. 

An Indictment of a railway postal clerk for secreting and embezzling 
a letter containing an article of value need not describe the article with 
the same precision as in a prosecution for forgery or larceny, but the 
article must be stated. 

TEd. Note.— For other cases, see Post Office, Cent Dig. Sf 66-80; Dec. 
Dig. § 48.*] 
& Post Office (| 48*) — Letiebs Containing Abticles— Indictmbnt^Suffi- 

CIENCY, 

An indictment of a railway postal clerk for secreting* and embezzling 
a letter containing an article of value sufficiently describes the article 
if it apprises defendant of the charge against him and protects him 
against a second prosecution for the same offense. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. U 66-80; Dec. 
Dig. } 48.*] 
6i Chimin al Law (| 1086*) — Confession— Failube to Object— Effect. 

That accused's confession was not objected to by him when offered as 
not being voluntary warrants disregard of an objection on appeal on that 
ground. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. f 2639; Dec 
Dig. § 1036.*] 

7. Cbiminal Law (§ 519*) — Confessions— Admissibility— Yoluntaby Chab- 
acteb. 

Confessions not voluntarily made are inadmissible against accused; 
he being protected against confessions obtained by duress or through 
hope or fear. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent Dig. S 1163 ; Dec 
Dig. i 619.*] 

•For other cams m« samo toplo ft I uumbmb In Doc. ft Am. Digs. 1907 to dat«^ ft Rep*r IndezM 
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& GRncnf Ai. Law (| 519*) — Gontessions— VoruNTABT Natubc 

A confession Is not shown to be involuntary merely because made 
wblle under arrest or on questions by an officer. 

[fid. Note.— For other cases, see Criminal Law, Cent Dig. S 1167; Dec. 
Dig. S 519.*] 

fk CsmiNAL Law <| 631*)— OomrBsszoNs— Voluntaxt Natubb— EviDSif ob^ 

SUFFICIENCT. 

Evidence held sufficient to show prima fade that a confeesicm made by 
a ra^way postal clerk to secreting a letter containing money was vol- 
untary. 

[Ed. Note.— FOr other cases, see Criminal Law, Cent Dig. f 1215 : Dec 
Dig. S 631.*] 

1ft Cbimih Ai. Law (8 781*) — Confessions— Ihstbuctions. 

On request by accused it is proper to speciaUy instruct that a confes- 
sion must be found to have been voluntarily made before it could be con- 
sidered. 

[Ed. Note.-— For other cases, see Criminal Law, Cent Dig. S 1864 : Dec 
Dig. § 78L*] 

11 Cbqcinal Law d 692^)— 0>NnESSioN»-yoLt7NTABT Natubb— Waives Of 
Objections. 

Accused did not waive the right to question the voluntary nature of 
his confession by motion to strike it out by failing to cross-examine as to 
its voluntary nature. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. | 1629: Dec. 
Dig. S 682.«] 

12 Post Office (§ 49^ — Lbttebs Containing Monet— Evidence. 

In a trial of a railway postal clerk for embezzling a letter containing 
mon^, the fact that the letter-^ which was introduced in evidence was 
found in his pocket was some evidence tending to show intent to embezzle. 

[Ed. Note. — ^S\>r other cases, see Post Office, Cent Dig. H 84-86; Dec. 
Dig. § 4».»] 

In Error to the District Court of the United States for the West- 
cm District of Kentucky. 

George B. Shaw was convicted of secreting and embezzling a letter 
as a railway postal clerk, and he brings error. Affirmed. 

W. M. Smith, for plaintiff in error. 
George Du Relle, for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALL, District Judge. 

KNAPPEN, Circuit Judge. The defendant was indicted under the 
first clause of section 6467 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 3691), char^fed with having, while he 
was employed by the United States as a railway postal clerk, feloni- 
ously secreted and embezzled a certain letter which had come into his 
possession by reason and because of his emplo3rment in the postal serv- 
ice of the United States ; said letter being alleged to contain certain 
articles of value. A prior indictment against this defendant was con- 
sidered by this court in Shaw v. United States, 165 Fed. 174, 91 C. C. 
A. 208. Upon the trial under this latter indictment conviction was 
had and sentence thereon imposed. Before the trial the defendant 
moved to quash the indictment upon the ground that the foreman of 

Vw oUmt cum sm Mimt toplo A 9 kuubusl in* Dec. ft Am. Dlfi. 1907 to date, ft Rep'r Indezof 
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the grand Jury which found the indictment was incompetent to serve 
as a grand juror from the fact that he was a practicing attorney and a 
member of the bar of the court into which the indictment was re- 
turned. After the hearing upon the facts, both by affidavits and oral 
examination of the foreman, the court overruled the motion to quash 
on the grounds: First, that the foreman was not a practicing attor- 
ney; and, second, that even if he were, he was not thereby disquali- 
fied. The overruling of the motion to quash is assigned as error. 

Section 800 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 623) provides that : 

"Jurors to serve In the courts of the United States, in each state respec- 
tively,, shall have the same quallflcatlons, subject to the provisions herein- 
after contained, and be entitled to the same exemptions, as jurors of the 
highest court of law may have and be entitled to at the time v«rhen such ju- 
rors for service in the courts of the United States are summoned." 

Section 2248 of the Kentucky Statutes (Russell's St. § 3061) pro- 
vides that: 

"A grand jury shall consist of twelve persons, and no person shall be quali- 
fied to serve as a grand juryman unless he be a citizen and a housekeeper of 
the county in which he may be called to serve, and over the age of twenty- 
one years. No civil officer (except trustees of schools) no surveyor of a high- 
way, tavern keeper (or persons of several other enumerated classes) shall be 
competent to serve as a grand juror ; but the fact that a person not qualified 
or competent served on a grand jury shall not be cause for setting aside in- 
dictments found by such a grand jury.'' 

The defendant contends that a practicing attorney, although not 
mentioned by name in the statute, is a civil officer within the meaning 
of the Kentucky statute. The Court of Appeals of Kentucky has 
held that impaneling as a grand juror one who is not a housekeeper is 
a substantial error in the formation of a grand jury, and can be taken 
advantage of on motion to set aside the indictment (Commonwealth v. 
Smith, 10 Bush, 476) ; but that the fact that a member of a grand 
jury was a school trustee (such trustee being held under the statute as 
then existing to be a civil officer) is not ground for setting the indict- 
ment aside (Commonwealth v. Pritchett, 11 Bush, 277) ; the rules ap- 
plicable to each class being held to be different from the fact that the 
^^disqualifications" created by the first clause were adbpted for the pro- 
tection of citizens, and the provisions as to "incompetency" contained 
in the second clause were created in part for the benefit of the class 
of persons therein named, "and also to leave grand juries unembar- 
rassed by the presence of those whose pursuits in life were most likely 
to direct the attention of grand juries to them." These decisions were 
made before the adoption of the provision in the statute that: 

''The fact that a person not qualified or competent served on a grand jury, 
shall not be cause for setting aside indictments found by such a grand jury/' 

It is urged by defendant that the statutory provision last quoted, 
as well as the Kentucky decisions just referred to, are not effective in 
the federal courts ; in other words, that if a grand juror was incom- 
petent under the Kentucky statute, he would be disqualified under the 
federal statute, notwithstanding the Kentucky statute forbadte the set- 
ting aside of an indictment found by reason of such disqualification or 
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incompetency; it having been held in Crowley v. United States, 194 U. 
S. 461, 24 Sup. Ct. 731, 48 L. Ed. 1075, that the disqualification of a 
grand juror, prescribed by statute, is a matter of substance, which can- 
not be regarded as a mere defect or imperfection within the meaning 
of section 1025 of the Revisedl Statutes of the United States (U. S. 
Comp. St. 1901, p. 720). 

We do not find it necessary to determine this question, in view of the 
conclusion we have* reached as to the status of a practicing attorney 
as a civil oflScer. In support of his contention that a practicing attor- 
ney is a civil officer, the defendant cites In re Wall (C. C.) 13 Fed. 
814, and In the Matter of Mosness, 39 Wis. 509, 20 Am. Rep. 65. In 
the Wall Case, which was a proceeding to disbar an attorney^ it was 
said that "an attorney is an officer of the court." In the Mosness Case, 
which was an application for the admission of a nonresident of Wis- 
consin to practice in the courts of that state, the court, in denying the 
application on the ground of nonresidence, said : 

"Attorneys and counselors of a court though not properly public officers, 
are quasi officers of the state whose justice \a administered by the court" 

It is further urged that attorneys are within the class whose actions 
are liable to investigation by a grand jury by reason of certain statutes 
penalizing the engaging in practice by certain public officers, the de- 
fending by the law partners of certain prosecuting officers of those 
whom it is made the official duty of such officers to prosecute, the 
forming of a law partnership between clerks of certain courts and 
attorneys at law, and practicing law without a license. In our opinion 
there is no merit in the contention that a practicing attorney is a civil 
officer within the meaning of the Kentucky statute. While attorneys 
may be in a sense quasi public officers, they plainly are not, to the com- 
mon understanding of mankind, civil officers. They are not, in our 
judgment, within either the letter or the spirit of the Kentucky statute. 
The correctness of this conclusion is confirmed by the language of the 
Kentucky statute prescribing the exemptions of petit jurors, in which 
"practicing attorneys" are specially enumerated in connection with a 
large number of other classes of persons, notwithstanding a previous 
designation of civil officers, thus evidencing the legislative understand- 
ing that practicing attorneys are not included in that term. In our 
judgment the motion to quash was properly denied. This conclusion 
makes it unnecessary to determine whether the juror was in fact a 
practicing attorney, or whether the motion to quash was seasonably 
made. 

Upon the denial of the motion to quash the indictment, the de- 
fendant filed a general demurrer thereto, upon the ground that : 

"Said indictment dees not state facts sufficient to constitute any offense 
against the laws of the United Statea" 

No specific defect in the indictment is pointed out in the record. On 
the contrary, the court in its opinion on the motion for new trial 
states that: 

"When the demurrer was filed and came on to he argued, counsel for de- 
fendant distinctly avowed their Inability then to see or state any defect in 
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the indictment stating that the demurrer was formal and interposed so as to 
get any advantage that might thereafter develop." 

Under the circumstances, it would seem hardly necessary to con- 
sider this demurrer. We shall, however, do so. The specific defect 
now urged is that money is not included in the generd term "articles 
of value," and that, if so included, the description of the money con- 
tained in the indictment is insuflScient in that the character and de- 
scription of the currency is not given. There is plainly no merit in 
this criticism. Money is clearly included in the term "an article of 
value." Bromberger v. United States (Second Circuit) 128 Fed. 346, 
63 C. C. A. 76. As to the description: The letter is described as 
containing "articles of value, to wit, $12 in money of the United 
States, and which said letter was then and there inclosed in a sealed 
and postpaid envelope, then and there addressed to *Mrs. M. J. Blau- 
field, Tulane Hotel, Nashville, Tenn.,' and a further description of 
which said letter ami its contents is to the grand jurors aforesaid un- 
known." It is urged that this description of the money is insufficient 
in an indictment for larceny, and that the same rule should prevail un- 
der this indictment. There are authorities which hold such descrip- 
tion insufficient in a prosecution for larceny. There is, on the other 
hand, excellent authority that the description used in the indictment 
here would be good in a prosecution for forgery. Bishop's New Crim- 
inal Procedure, vol. 2, § 705. We see no reason why the same rule 
should not prevail in prosecution for embezzlement or larceny of 
money. 

The gravamen of the charge in the indictment before us is, however, 
the secreting and embezzling of the letter, and thus while it is neces- 
sary that the letter contain an article of value, and that this article be 
stated, yet it is not necessary to describe it with the same precision as in 
a prosecution for forgery or larceny. See Rosencrans v. United States, 
165 U. S. 257, 263, 17 Sup. Ct. 302, 41 L. Ed. 708. There was no re- 
quest for a bill of particulars, nor anything to suggest that the descrip- 
tion "contained in the indictment was not sufficient to apprise the de- 
fendant of the charge made against him, as well as to protect him 
against a second prosecution for the same offense. This degree of cer- 
tainty is all that is required. Jones v. United States (C. C.) 27 Fed. 
447 ; Bromberger v. United States, supra, at page 351 of 128 Fed., at 
page 76 of 63 C. C. A. In our opinion the demurrer was rightly over- 
ruled. 

The contention that verdict should have been directed for defend- 
ant because of the alleged falsity of the statement in the indictment 
that a further description of the letter and its contents was unknown 
to the grand jurors is without merit. The reference is not only to the 
letter, but to its contents, and thus extends to the subject of any fur- 
ther description of the money than that it is "$12 in money of the 
United States." This objection seems to rest upon the assertion of 
variance between the indictment and the proofs. United States v. 
Riley (C. C.) 74 Fed. 210. The latter are not, in our judgment, clear- 
ly at variance with the indictment. Moreover, the letter, envelope. 
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and money were received in evidence under an apparent disclaimer by 
defendant's counsel of any objection thereto. 

Complaint is earnestly madle of the action of the court in admitting 
evidence of an alleged confession by the defendant. The ground of 
the objection to the admissibility of the evidence is that the alleged 
confession was not shown to have been voluntary. 

The testimony showed that defendant was a railway postal clerk, 
assigned to duty as transfer clerk; his duties including the transferring 
of mail from a mail box in the railway diepot to the railway post office 
to which it belonged. The government's testimony tended to show 
that two post office inspectors, suspecting that defendant was em- 
bezzling valuable letters, deposited in the depot mail box a test letter 
containing $12 in currency, and so prepared as to suggest that the let- 
ter contained money ; that defendant took the letter from the mail box 
and failed to deposit it in tlie proper railway post office. The testimony 
of one of the inspectors was, in substance, that, after examining the 
mail box and finding the test letter gone, he went to the post office ; that 
the defendant was then there, having completed his duties; that the 
witness requested the defendant to go upstairs to the inspector's office, 
on the fifth floor of the building, and he did so; that the other in- 
spector then stated! to defendant his reason for asking him to come, 
viz., that numerous losses had been occurring in mail matter ; that the 
two inspectors had been making an investigation of these losses, and 
asked defendant in effect whether he knew about them ; that defendant 
stated he did know of some but not of all of them; that he was told 
that a test letter had been placed in the mail that was to go through 
his hands and did not come out; that defendant thereupon produced 
four $1 bills which he said he had got from the mail in the pouch en 
route through his hands to the train he met that afternoon; that he 
had destroyed the letter he got the money from and could not tell any- 
thing more about it. (The testimony as to the four $1 bills was 
afterwards withdrawn from the jury.) The witness further stated 
that defendant (who had not up to that time mentioned the test let- 
ter) was told that the letter containing the $4 was not the letter they 
were looking for ; that at this time the witness, who was sitting by de- 
fendant at ttie table, reached over and drew from defendant's left side 
sack coat pocket the test letter in question (the upper edge of what 
proved to be the test letter having been seen extending from the edge 
of the pocket), together with another letter; that defendant, after 
first claiming that he did not know the letter was in his pocket, said in 
answer to questions that he had taken the test letter (together with 
the other letter) from the mail box with the intention of later taking 
the money out, as there appeared to be money in both of them, and 
then, likewise in answer to questions, "explained that he had been for 
several months taking letters of that class from the mails at that point 
and would take the money from them" ; that defendant said he esti- 
mated the money he had so taken would aggregate about $200; that 
since his injury several years before in a railroad wreck he at times 
"felt an irresistible impulse or tendency to steal." The witness stated 
upon cross-examination that the door of his office had a spring lock, 
180 F.— 23 
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'*and if the door was pushed shut it locked, and if it was not, it did 
not" ; that "there was no locking of the door so far as any act of lock- 
ing it is concerned"; that defendant was not told that "it would be 
better for him to confess up the matter," nor that the inspectors had 
"positive evidence against him," nor, in terms, that the inspectors had 
"positive evidence that he was guilty." The witness further testified 
that the test letter, when t^en from defendant's pocket, was still 
sealed and unopened, and apparently just as the inspectors had pre- 
pared it. 

The statement of the other inspector* differed from that of the one 
before mentioned, so far as appears to us material, in these respects 
only, viz. : That this other inspector testified that defendant said that 
he had taken the test letter out of the box, intending to keep it, but had 
changed his mind on the way up and intended to remail it; that de- 
fendant ascribed his appropriation of valuable letters to an injury to 
his head suffered in the train wreck mentioned ; that the witness talked 
with the defendant about an hour and a half, during the latter (and a 
considerable) part of which time the other inspector was absent get- 
ting out a warrant, the record not, however, showing that the reason 
for such absence was known to defendant; that the witness, when 
alone with the defendant, prepared a statement for the latter to sign, 
confessing to the taking of the test letter and other valuable letters ; 
that defendant objected to signing the statement on account of mat- 
ters contained therein other than those relating to the test letter in 
question (making no objection because of the letter in question), and 
because he wished to consult his attorney ; that defendant later offered 
to sign it ; but that the other inspector, 'who had come back, told him 
not to do so if there was anything" in it that he objected to; andl that 
the statement was not signed. The witness further testified that de- 
fendant was not in the room for an hour and a half "in order to try 
to get a confession and a signed statement from him." The testi- 
mony as to the attempt to get the signed statement was introdluced 
through cross-examination by defendant's counsel, and the draft there- 
of was introduced in evidence by said counsel. No objection was 
made to the testimony upon the ground that the confession was in- 
voluntary. Before any testimony as to the statements made by de- 
fendant was given, the court, on its own motion, gave dtefendant's 
counsel permission to question the witness as to whether the statement 
made was "the result of any inducement offered to-the accused to make 
that statement, any promise of reward." Counsel replied, "We do not 
care to ask him now," nor was that subject again referred to by coun- 
sel. 

The defendant was sworn as a witness and denied that he had' con- 
fessed to any theft, embezzlement, or secreting of money or valuable 
letters, or that he had in fact made such thefts, embezzlements, or 
secretings. He admitted that the test letter was found in his pocket 
in the inspector's office, explaining its presence there by the statement 
that in delivering letters from the box to the train he always carried 
them in his pocket, because he had the registered pouches to look after, 
and that th^ letter in question stuck to an insurance book which he 
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had in his pocket, and that he was not aware of the fact until the 
letter was found in his pocket during his interview with the inspectors. 
He testified that after he had entered the inspector's room the door 
was locked ; that he was asked for all the money he had upon him and 
was accused of stealing from the mails ; that he was told it would be 
better for him to make confession — easier on him. There was testi- 
mony that the defendant had been injured in a railway wreck, and 
that as a result of such injuries he was physically and mentally im- 
paired; such impairment including a partial paralysis of his leg and 
arm and other parts of his body, lessened power of vision and hearing, 
impaired memory and absentmindedness, and a lessened sensibility of 
touch. There was evidence, however, that he had for several years 
satisfactorily performed the duties of transfer clerk. The defendant 
oflFered no requests for instructions, and took no exceptions to the 
charge of the court. 

In our opinion the court was not in error in admitting the testimony 
of the inspectors as to the alleged confession. The fact that the de- 
fendant's confession was not objected to as not being voluntary is of 
itself sufficient to justify a disregard of the alleged error in admitting 
the testimony. But in our opinion the testimony would have been 
competent against objection. It is well settled that confessions not 
voluntarily made are inadmissible against an accused person, and the 
courts are astute, and properly so, in protecting the rights of accused 
persons against confessions obtained by duress or through hope or 
fear. The merest reference to authority is sufficient for the purposes 
of this 9pinion. Bram v. United States, 168 U. S. 632, 18 Sup. Ct. 
183, 42 L. Ed. 668; United States v. James (D. C.) 60 Fed. 257, 26 
L. R. A. 418. On the other hand, the fact that a confession is made 
by an accused person, even while under arrest or when drawn out by 
the questions of an officer, does not necessarily render the confession 
involuntary. Sparf v. United States, 156 U. S. 51, 56, 15 Sup. Ct. 
273; 39 L. Ed. 343 ; Perovich v. United States, 205 U. S. 86, 91, 27 
Sup. Ct. 466, 61 L. Ed. 722. The testimony of the inspectors, if be- 
lieved, showed prima facie a voluntary confession within the authori- 
ties. It would have been proper for the court, if requested by de- 
fendant, to have specially instructed the jury upon the subject of the 
necessity that the confession be found to have been voluntarily made 
before it could be considered by the jury; but such request was not 
made. The defendant was represented upon the trial by able coun- 
sel. The defendant did not, in our judgment, by failing to cross-ex- 
amine as to the voluntary nature of the alleged confession, waive the 
right to further question the character of the confession by motion 
to strike it out ; but such motion was not made. The court, in a fair 
charge, submitted to the jury the question of the weight and credibility 
of the testimony of the inspectors and of the defendant respectively, 
as to what occurred in the inspector's office. In our opinion there was 
no error in admitting the evidence of the alleged confession. 

At the close of the government's case, and again at the dose of all 
the evidence, the instruction of a verdict in defendant's favor was 
asked; counsel saying that he wished to state the reasons for such re- 
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quested direction. The court replied that he could not grant the mo- 
tion, and that the reasons should not be stated in the presence of the 
juiy, but that they might be put as fully as desired upon the record. 
This permission was not complied with. 

Assuming that, if the testimony without such confession was in- 
sufficient for conviction, defendant might have raised the question of 
such admissibility by motion for a directed verdict, in our opinion, as 
already stated, the government's testimony presented a prima facie 
case of voluntary confession; and, even had the confession been ex- 
cluded, the fact that the letter was adhiittedly found in defendant's 
pocket (the letter itself having been introduced in evidence without 
objection) was some evidence to go to the jury as to his intent to em- 
bezzle it. 

We have examined all the errors assigned, whether discussed or 
not in defendant's brief. In our opinion defendant has had a fair 
trial. 

We find no error committed to his prejudice, and the iudgment 
must, accordingly, be affirmed. 



PRESS PUB. CO. V. MONTEITH. 

(Clrcalt Court of Appeals^ Second Circuit July 16^ 1910.) 

No. 249. 

1. Appeal and E^bor (8 1058*) — Citrb of Error— Exclusion of Testmowt. 

Any error In excluding a question whether witness knew plaintiff and 
her general reputation was cured by permitting him to state on the next 
question that he did not know her general reputation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §{ 420O- 
4206; Dec. Dig. 8 1058.*] 

Z Appeal and Error (§ 1058*) — Cure of Error^Exclusion of Testimont. 

Any error In excluding a question whether witness knew plaintiff's 
reputation In the community was cured by permitting him to state <mi the 
next question that he never heard her word disputed as to truth. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. U 4200- 
4206; Dec. Dig. S 105a*] 

8. Libel and Slander (| 110*) — Plaintiff's Oharacter— Evidence. 

A question asked a witness as to the general character of plaintiff in 
libel not limited to a time at and prior to the publication was properly 
excluded. 
[Ed. Note. — For other cases, see Ldbel and Slander, Dec. Dig. | 110.*] 

4. Appeal and Error (8 260*) — Offer to Prove— Exceptions. 

The aggrieved party should except to a rejection of an offer to prove 
in order to preserve the ruling for review. 

[Ed. Note. — ^For other cases, see Appeal and Error, Ceht Dig. SS 150a- 
1515; Dea Dig. S 20O.»] 

5. Libel and Slander (§ 103*) — Irrelevant Testimony. 

In a libel suit for insinuating that a child cared for by plaintiff was 
bom to her out of wedlock, testimony that plaintiff '*waywardly held 
out the impression in the community that there was a mystery about this 

•For othtr eaaea im 84m« topic A i numbib in Dec. tt Am. Dig*. 1907 to dato* * R^'r Indoxos 
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child'* was properly rejected as being Incompetent, where commnnlcation . 
of the declaration to defendant was not shown. 

[Ed. Note.— For other cases, see libel and Slander, Cent Dig. S 281; 
Dec. Dig. I 103.*] 

IBL lilBEL AND SlANDEB (J 103*) — EVIDENCE— ADMISSIBILITT. 

In a libel suit for charging abuse of her child, one who saw her be- 
fore and after the publication could testify that she was healthy, robust, 
rosy cheeked, and full of spirits, though the testimony covered a period 
extending more than two weelis beyond the publication. 

[Ed. Note.— For other cases, see Libel and Slander, Cent Dig. S 281; 
Dec. Dig. S 103.*J 

7- Libel and Slander (§ 124*) — Instbuctiqns. 

In a libel suit for charging abuse of a child, it was not error to Instruct 
that it was for the Jury to say what weight should be given to the facts 
that the child appeared to be healthy and her relations with plaintiff 
affectionate, where the Jury had observed the child In court, though the 
trial occurred several years after the publication. 

[Ed. Note. — ^For other cases, see libel and Slander, Cent Dig. IS 365- 
873 ; Dec Dig. S 124.»] 

8b Appkal and Ebbob (f 1032*) — Erbob— Prejudice Not Pbesiticed. 
Prejudice from error should be shown and not presumed. 
[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. {§ 4047- 
4051 ; Dec. Ddg. { 1082.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Laura W. Monteith against the Press Publishing Com- 
pany. Judgment for plaintiff for $15,000, and defendant brings er- 
ror. Affirmed. 

Howard Taylor (John M. Bowers and W. H. Van Benschoten, of 
counsel), for plaintiff in error. 

Olney & Comstock (J. Noble Hayes, of counsel), for defendant in 
error. 

Before LACOMBE, COXE, and WARD, Cicuit Judges. 

COXE, Circuit Judge. The plaintiff, Laura W. Monteith, is a lady 
of refinement, culture and gentle lineage whose ancestors have oc- 
cupied "Heathcote Farm" at Kingston, New Jersey, since 1737. 
Prior to leasing the farm she had been engaged in teaching young 
ladies and preparing them for college. She had traveled extensively 
and spoke five languages. She was acquainted with the best people 
in the locality and entered into the society of the university town of 
Princeton, numbering among her friends such people as Ex-President 
Cleveland and Dr. Van Dyke. In April, 1900, she married Col. Wal- 
ter S. Monteith, a member of the bar of Columbia, South Carolina, 
and lived with him at the Heathcote farm, until December 8, 1903, 
when he left her and returned to South Carolina. In February, 1900, 
she took a lease of the Heathcote farm from the executors of her 
father's estate and was endeavoring to make it a success as a dairy 
farm but with indifferent results. 

•For oUier cases see same topic & S numbeb in Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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About two years after the marriage Mrs. Monteith went to New 
York and brought back with her the little girl, Pearl, whose treat- 
ment while at Heathcote farm caused the publication which is the 
subject of the present controversy. The foregoing brief introduction 
is necessary to a full understanding of the article which is too long 
to quote in full. The article seems to have been written by the re- 
porter without any personal animosity towards the plaintiff but rather 
in response to the morbid demand of a degenerate public for sensa- 
tional and scandalous literature. It was probably the product of that 
false and abhorrent code of newspaper ethics which sanctions the 
rule — "Publish first and investigate afterwards.'* However this may 
be, it requires only a casual perusal of the article to convince the reader 
that its author, not only by direct and brutal statements, but more 
particularly by insinuations and innuendoes, which he has taken little 
pains to veil, has held the plaintiff up to the public as a monster of 
cruelty and immorality. Those who did not know her would, after 
reading the article, set her down as a pariah to be avoided by all de- 
cent folk; in short, the effect of the article was to destroy her rep- 
utation. Take, for instance, the following: 

"Went to Europe, 

"Shortly afterward, she was absent for a year or more and Kingston heard 
that she was on a visit to Europe. When she returned she brought with her 
a baby not many montlis old, and that baby grew up to be the eerie, doU- 
like Pearl. To the neighbors, Mrs. Monteith said that the child had been 
given to her by a New York woman. To other neighbors she said that she 
had adopted the child from a New Tork institution. But who the woman 
was, or what Institution it was, she has never told anybody, not even her 
own mother. The man who was to beconie her hu^an^ entered the scene 
about a year later.*' 

The innuendo here is so brutally plain that it is admitted by the 
author of the article and no justification is attempted. It insinuates 
that the plaintiff before her marriage, became the mother of a child. 
Not only was the inference false but the details were untrue also. 
Pearl, when she came to Kingston, was a little girl walking by the 
plaintiff's side, not "a baby not many months old." She came there 
not when the plaintiff was a single woman but two years after she 
had married Monteith. The plaintiff had not been to Europe and did 
not inform any one that she had been. When she brought Pearl back 
her journeying consisted of a trip to New York and return. In short, 
the author of the article in order to make the inference of unchastity 
too plain to be mistaken did not hesitate to resort to anachronisms 
and the substitution of fiction for fact. Here, then, we have the most 
infamous charge which can be made against a virtuous woman, with- 
out a word of proof to justify its publication. 

The article stated further that upon the division of the family, after 
the death of the father, the plaintiff "with a romantic turn and a love 
for admiration went on the road with a theatrical troupe." It charges 
her with extravagance "which fairly took the husband's breath away.'* 
It asserts she never paid her servants in full, was sued by them for 
their wages and that her interest in the estate "was plastered over 
with judgments." 
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It brands her as a monster of cruelty having no counterpart in his- 
tory and few in fiction. It says that she knocked the little girl down, 
blackened her eye, locked her in a cold room at night with the ther- 
mometer 15 degrees below zero and frequently "beat her unmercifully 
with a six-foot horsewhip and the child's body was marked with black 
and blue spots." It states that on one occasion the plaintiff was seen 
to "Beat little Pearl like a carpet." It also charged that the little girl 
was brutally starved by the plaintiff and was even denied bread, that 
the child was always hungry and begging for food. The following 
will serve as an illustration. The article says that a servant in the 
Monteith household swore as follows: 

"About 11 o'clock the child came down to the kitchen and asked for a piece 
of bread. 'You shan't have one piece of bread,' Mrs. Monteith cried. 'Get up- 
stairs now in a hurry !' 'Marama, please give me a piece of bread* I am so 
hungry !' pleaded the little girl. Without answering.' Mrs. Monteith kicked her 
and knodced her down. The child screamed, and Mrs. Monteith grabbed a 
napkin and held it over her mouth and beat her with her fists and kicked 
her again. I Jumped between them and told Mrs. Monteith to stop^ Pearl 
was hurt so she had to pull herself up by a chair from the floor and then 
Mrs. Monteith sent her upstairs. Mrs. Monteith followed her with a horse- 
whip. I heard Pearl screaming and called my husband and sent him up- 
stairs." 

The article says that these charges were made in affidavits but, with 
one unimportant exception, the record shows that they were neither 
signed nor sworn to. 

These, briefly stated, are the charges against the character and rep- 
utation of the plaintiff made by .the defendant. Accusations more 
serious could hardly be made against a woman. If true, she was a 
moral leper whose inhuman treatment of defenseless youth recalls the 
savagery of Dotheboys Hall. But the charges were not true. Many 
of them were concededly false and as to those regarding which there 
was a conflict upon the evidence, the jury found for the plaintiff. 

The first proposition argued by the defendant deals with assign- 
ments of error from 8 to 11 inclusive. 

A witness called by the defendant was asked, "Do you know Mrs. 
Monteith and her general reputation?" The question was duly ob- 
jected to. The objection was sustained and an exception noted. 

The next question and answer were as follows: "Do you know 
her general reputation? I do not." Clearly the answer applied to 
the first as well as to the second question and destroyed any force 
the exception might have had. In legal effect the previous ruling was 
reversed and the witness was permitted to answer the question. An- 
other witness for the defense was asked, regarding the plaintiff, "You 
know her reputation, do you not, in the community?" This was duly 
objected to, the objection was sustained and the defendant excepted. 
This exception was also rendered innocuous by the answer to the next 
question, "I never heard her word disputed, as far as truth is con- 
cerned. I never heard that she was anything but a truthful woman, 
and the only trouble that I ever" — here he was reminded by the court 
that he should not digress from the question which was "Do you 
Imow her reputation for truth and veracity ?" The witness continued 
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"I should say she was all right as far as truth was concerned." After 
a brief cross-examination the court adjourned and upon reassembling 
the next morning the defendant's counsel presented an authority which 
he insisted sustained his contention regarding the admissibility of tes- 
timony as to the general character of the plaintiff. The court how- 
ever adhered to his former ruling. Counsel for defendant then said : 

"It may be considered then that upon the trial the defendant offered to 
prove the general character and reputation of the plaintiff in the community 
in which she lived, which evidence was ruled out and an exception tal^en, on 
the ground It was incompetent, Irrelevant and immaterial. 

"The Ck)urt: Yes." 

It will be noticed that the witness was not recalled and no new offer 
was made to prove the general reputation of the plaintiff. Counsel 
was merely calling the attention of the court to what had taken place 
on the preceding afternoon, in order that there should be no misun- 
derstanding as to the actual occurrence. The sum and substance of 
it all is that the court adhered to his ruling of the day before. An 
examination of the question which occasioned the discussion makes' 
it plain that the ruling was correct; principally because the question 
did not ask for the knowledge of the witness as to plaintiff's general 
character and was not limited to a time at and prior to the publication. 
Counsel for the defendant argue that the statement above quoted 
should be "treated as an offer to prove by witnesses, who had knowl- 
edge of the general character of the plaintiff in the community, what 
that general character was at the time of and before the libel." A 
very serious objection to this contention, assuming it to be otherwise 
tenable, is that no exception was taken to the ruling. But we are 
convinced that it was not the intention of the judge to exclude legiti- 
mate testimony as to the plaintiff's general character ; on the contrary 
the widest latitude was allowed, the inquiry even extending to her 
financial standing and the petty complaints of discharged employes. 

The eighteenth assignment of error deals with the exclusion of tes- 
timony so manifestly incompetent and irrelevant that a mere state- 
ment of the facts is sufficient to demonstrate the correctness of the 
ruling. The defendant proposed to show by Mrs. May W. Hicks that 
after the publication of the libel she had a conversation with the plain- 
tiff in which the latter "waywardly held out the impression in the com- 
munity that there was a mystery about this child." Counsel disclaimed 
any purpose to show that the conversation was ever communicated 
to the writer of the libelous article. There is not a shadow of doubt 
in our minds that the court properly excluded the testimony. Sun 
Ass'n v. Schenck, 98 Fed. 925, 40 C. C. A. 163. 

For similar reasons the objection to the question put to' the plain- 
tiff upon cross-examination, relating to the same conversation with 
Mrs. Hicks, was also properly sustained. 

The testimony of Mrs. McPherson who saw Pearl in the summer 
of 1905, before and after the publication of the libel, which was on 
the 13th of August, was perfectly competent, even though her descrip- 
tion of Pearl's condition extended into September. It was for the 
jury to say whether the "healthy, robust child — ^rosy cheeks — full of 
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spirits" which the witness saw in September could, in August, have 
been the starved and cowering creature which the article described. 
It was not conclusive, of course, bat it was evidence. 

These are all the exceptions to the admission or rejection of testi- 
mony which have been argued. It must be admitted that they are few 
in number when it is considered that the trial lasted more than a week 
and was fiercely contested at every turn. 

The court charged the jury as follows: 

"You are entitled on this whole matter to take into consideration what you 
have observed in the courtroom ; what Mr. Hayes has called Exhibit 1, that 
Is, the little girl herself. It is for you to say. She looks like a healthy child. 
Her relations with Mrs. Monteith seem affectionate. It Is for .you to say 
what weight should be given to that" 

This was excepted to by the defendant. We find no error in the 
charge. The language used was, perhaps, unnecessary, for it stated 
a self-evident proposition, known to every member of tiie jury. For 
eight days the plaintiff and Pearl had been in court together and we 
can see no impropriety in telling the jury that they might do what 
they could not avoid doing, viz. : observe the child and her actions in 
court. She was sworn as a witness, her testimony covering five print- 
ed pages. 

If it were error to tell the jury that they might look at Pearl it 
follows that it was error to permit her presence in the courtroom, 
and no one contends for so absurd a proposition. Suppose she had been 
left at home. It is easy to picture the defendant's counsel, after de- 
scribing the plaintiff's alleged cruelties, facing the plaintiff's counsel 
and triumphantly demanding — "Where is little Pearl ? Why has she 
not been produced? If she regards the plaintiff with the filial affec- 
tion depicted by counsel, why is she not here that you may judge for 
yourself? Her absence points to but one conclusion." 

The appeal would have been legitimate and the question difficult to 
answer. The plaintiff's counsel was not justified in taking the risk 
of trying the case in the absence of Pearl. As she was properly in 
court counsel on both sides might legitimately comment on her pres- 
ence and draw such inferences from her appearance and conduct as 
the occasion justified. The judge too was well within his rights when 
he used the language which is the subject of criticism. 

As before intimated, his instruction was unnecessary and yet it is 
customary in sharply contested trials to hear the statement from the 
bench "You have seen the witnesses, gentlemen, you have observed 
their demeanor in court and you have a right to take these matters 
into consideration in determining what credence you will give to their 
testimony." 

We are not familiar with a case where an appellate court has re- 
versed a judgment because such language was used by the trial judge. 
Of course the trial took place several years after the publication in 
the World, of course the child was older than when the cruelties were 
alleged to have taken place, but these facts were as patent to the jury 
as to the judge and he was not called upon to enter into details so col- 
lateral and minute that a mere statement of them would imply a re- 
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flection upon the intelligence of the jury. We think he was justified 
in assuming that the jury was composed of men of ordinary capacity 
who might fairly be trusted to draw an inference from the facts as 
they appeared in court, especially as one of the most intelligent wit- 
nesses had testified regarding Pearl — "She looked the same in Au- 
gust, 1905, as she looks now/' In other words, if they found Pearl 
to be a bright, healthy, happy girl, on affectionate terms with plain- 
tiff, they might take these facts into consideration in determining 
whether the same Pearl was starved and beaten by the plaintiff three 
years before. 

Other exceptionj to the charge were taken but we do not consider 
it necessary to discuss them in detail. We are convinced that the 
charge fairly and impartially states the facts and the law applicable 
thereto and that every member of the jury must have understood his 
duty when he entered the jury room. 

The defendant realizing, apparently, that even upon its own pres- 
entation no very serious error has been committed invokes the archaic 
rule that if error be discovered, no matter how trivial, prejudice must 
be presumed. The more rational and enlightened view is that in or- 
der to justify a reversal the court must be able to conclude that the 
error is so substantial as to affect injuriously the appellant's rights. 

Prejudice must be perceived, not presumed or imagined. 

The writer, speaking only for himself, is in hearty accord with the 
modem tendency. 

The object of all litigation should be to arrive at a just result by 
the most direct, speedy and inexpensive proceedings. If such a re- 
sult can be reached by absolutely inerrant methods so much the bet- 
ter, but while the administration of justice is in the hands of merely 
finite beings, such perfection can hardly be expected. I venture to 
think that no long continued, hotly contested trial can be conducted to 
a conclusion without mistakes being committed. Few minds are so 
constituted that they can grasp at Sie outset all the ramifications of 
a complicated controversy and, before the judge can get the perspec- 
tive of the trial, some mistakes may occur, but these should be disre- 
garded if it can be seen that the case was correctly decided and that, 
even if they had not been made, the same result would have been 
reached. Justice can be attained without infallibility. 

One of the English rules provides: 

"A new trial shall not be granted on the ground of the misdirection of the 
Jury or of the Improper admission or rejection of evidence, unless In the opin- 
ion of the court to which the application is made, some substantial wrong or 
miscarriage of Justice has been thereby occasioned on the trial.*' 

Were such a rule in force here, even assuming that defendant's 
contentions are correct, the court would be unable to say that sub- 
stantial wrong has been done the defendant. In several instances the 
alleged error was subsequently corrected and the excluded evidence 
supplied. 

The granting of a new trial is often a denial of justice, witnesses 
die or remove beyond the jurisdiction of the court and the resources 
of the litigants become exhausted. 
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Believing as we do that the libel here was without justification or 
excuse and that the verdict was not excessive, we should hesitate long 
before requiring the plaintiff to begin anew the weary pilgrimage 
through the courts. 

The judgment is affirmed with costs. 



TAYLOR V. BASTON. 

(arcalt Ck>Tirt of Appeals, Eighth Circuit June 23, 1910.) 

No. 3,lia 

1. Appeal and Ebrob (f 1076*) — ^Assignments op Errob— Waiver. 

Where, after appeal, appellant filed in the appellate court a paper, en- 
titled in the cause, reciting that at the suggestion of the court he would 
rely on the Jurisdictional questions relating to the power of the Circuit 
Court to appoint respondent as receiver, and to enter a final order vacat- 
ing a decree discharging appellant from all liability as receiver, he there- 
by waived an assignment of error that the court did not acquire juris- 
diction over appellant's person by the Issuance and service of an order to 
show cause. 

[Ed. Note. — ^For other cases, see Appeal and Ehrror, Dec. Dig. { 1076.*] 

2. Appeal and Error ({ 409*) — Scope of Bevisw— Questions Not Raised at 

Triax. 

An assignment of error, in that the trial court acquired no Jurisdiction 
over appellant's person by the issuance and service of an order to show 
cause, could not be reviewed, w^ere there was nothing in the record to 
show that the Jurisdiction of the Circuit Court over appellant's person 
was challenged on that account at the trial. 

[Ed. Note.— For other cases, see Appeal and Error> Cent Dig. | 2206 ; 
Dec. Dig. I 400.*] 

8. Appeal and Error ({ 674*) — ^Record— Contents. 

An assignment of error, in thaf the court never acquired Jurisdiction 
over appellant's person by reason of the issuance and service of an order 
to show cause on appellant in another state, to which he had removed, 
would not be reviewed, where the record did not shpw that appellant 
had not voluntarily appeared, or that the service. If made, was not made 
within tiie court's territorial Jurisdiction. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. | 2874; 
Dec. Dig. i 674.*] 

4. Courts (| 405*) — ^Federal Coxtrts— Jurisdictional Questions. 

Assignments of error challenging the Jurisdiction of the Circuit Court 
Bitting as a court of equity to review its decree after the term at which 
it was rendered, and not involving any question as to the court's Juris- • 
diction over defendant's person, were properly reviewable on appeal to 
the Circuit Court of Appeals. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. { 1000; Dec. Dig. 
f 405.* 

Jurisdicliou of Circuit Courts of Appeals In general, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freehold Land & 
ESmigrationCo. v. Oallegos, 32 C. C. A. 475.] 

5. Receivers (8S 35, 50*) — Appointments-Collateral Attack. 

A Circuit Court of the United States, in the absence of statute requir- 
ing notice of application for the appointment of a receiver, in the exer- 

•For other cum m« Mzno topic & S nu3cses in Dec. St Am. Digs. 1907 to date, 4k Rep'r Indexes 
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dee of Judicial discretion, may appoint a receiver without notice ; such ap- 
pointment being subject only to direct attack for abuse of discretion. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. SS 54-0), 103, 
104; Dec. Dig. §§ 35, 59.» 

Notice of application for appointment of receiver, see note to Mann t. 
Gaddle, 88 C. C. A. 7.] 

6. Receivebs (I 04*) — ^Appointment of Successor. 

Where an order discharging a receiver and releasing him from further 
liability showed that there was money on hand which he was directed 
to pay over, subject to the order of the court, such money not having 
been finally disbursed, and it appearing that there was still property 
within the court's jurisdiction belonging to the corporation not admin- 
istered and which the- receiver had concealed, the court had not lost ju* 
rlsdlctlon, but could appoint a new receiver, in the exercise of discretion, 
on an ex parte application, without notice. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. f 113; Dec Dig, 
S64.*] 

7. Equity (f 442*) — Decree— MonincATioN After Term. 

While a court of law has no power to change or modify its judg- 
ments In substantial respects after the rising of the court for the term 
at which the judgment was rendered, a court of equity may vacate or 
modify Its decrees by a bill of review filed after the term. 

[Ed. Note. — ^For other cases, see Equity, Cent Dig. | 1065; Dec. Ug. 
I 442.»] 

8L Bqutty (S 452*) — ^Bill of Review— Timb. 

Where a bill of review Is based on errors appearing on the record. It 
must be filed within the time in which an appeal could have been taken ; 
but, if based on fraud In obtaining the decree, or for newly discovered evi- 
dence, the time within which it may be filed is governed by the equitable 
. rule of laches. 

[E:d. Note. — For other cases, see Equity, Cent Dig. { 1104; Dec. 
Dig. S 452.»] 

9l Equity (| 447») — ^Bnx of Review— Nature of Remedy— Newly Discovered 
EviDEiTOE— Fraud. 

A bill of review is the proper remedy to obtain a vacation of a decree 
in equity for newly discovered evidence or fraud. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §| 1000-1092; Dec 
Dig. S 447.*] 

10. Equity (§ 460*) — Bill of Review— Requisites. 

A bill of review for fraud or newly discovered evidence should state 
when the fraud or new evidence was discovered and should contain a 
prayer for subpoena or process. 

[Ed. Note.— For other cases, see Equity, Cent Dig. i§ 1117-1123; Dec. 
Dig. $ 460.»] 

Appeal from the Circuit Court of the United States for the District 
of Soutii Dakota. 

Action by C. F. Easton, as receiver of the Building & Loan Associ- 
ation of Dakota, against Maris Taylor. From an order appointing 
plaintiff receiver and vacating so much of certain former judgments 
as released defendant Taylor from all liability as receiver and vacating 
the order confirming his accounts, he appeals. Motion to dismiss 
appeal denied, and order appointing Easton receiver affirmed, and the 
order of vacation reversed and remanded. 

•For other caaea see Bame topic ft 9 mttmbbb In Dec. & Am. Digs. 1007 to date, ft Rep'r Indexes 
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T. H. Null and Harris Richardson, for appellant. 

Edward C. Eliot (E. T. Taubman and G. N. Williamson, on the 
brief), for appellee. 

Before SANBORN, Circuit Judge, and RINER and W. H. HUN- 
GER, District Judges. 

W. H. MUNGER, District Judge. In 1900, in a suit in equity 
brought in the Circuit Court for the District of South Dakota, by one 
Smiley against the Building & Loan Association of Dakota, such pro- 
ceedings were had that Maris Taylor was appointed receiver for said 
corporation. The usual proceedings in said action were had towards 
closing up the estate of said Building & Loan Association, and in 
August, 1902, the receiver filed his final report and petition for dis- 
charge. An order was entered for hearing on the report and petition, 
.due notice of which was given by publication, the report of the re- 
ceiver was referred to a master, and in March, 1903, the court ap- 
proved the master's report, directed that certain moneys on hand be 
paid in subject to the further order of the court, and entered an order 
discharging said Taylor as receiver, and releasing him from all fur- 
ther liability. In 1908 one C. F.'Easton, a stockholder and creditor of 
said Building & Loan Association, filed a petition of intervention in 
said action, which petition of intervention, upon hearing, was allowed 
by the court to be filed; said petition of intervention alleging that 
there were still assets unadministered belonging to said Building & 
Loan Association, and asking for the appointment of a receiver to ad- 
minister the same. Upon hearing the court appointed C. F. Easton 
receiver. Said Easton thereupon, as receiver, filed in said court what 
was denominated a "petition," setting forth facts showing that said 
Taylor had misappropriated funds which came into his hands as re- 
ceiver, for which he did not account, etc. ; that his report to the court 
was false and untrue ; and praying, among other things, that an order 
issue directed to said Maris Taylor, directing him to show cause before 
the court, at a time and place specified, why the provision of the order 
made in 1903, releasing Taylor from further liability, should not be 
vacated and set aside, and why a certain order, confirming the sale of 
residuary assets made in 1902, should not be set aside and vacated. 
There was not the usual prayer for subpoena. The court issued an 
order, requiring said Taylor to appear upon a given date and show 
cause why the former orders and decrees should not be modified in 
these respects. Pursuant to such order said Taylor appeared and ob- 
jected to the right or authority of the court to make the order prayed 
for or any order whatsoever, in the proceeding, on the ground that the 
final orders and decrees of the court could not be attacked or vacated 
or set aside after the close of the term at which said orders had been 
entered. He also filed an answer to the petition of the receiver, deny- 
ing the principal allegations thereof, and also filed a demurrer. The 
demurrer was based upon the ground : First, that there was a defect 
of parties plaintiif ; second, that the court had no jurisdiction to hear 
and determine the matters in controversy, in that it appeared that the 
orders attempted to be set aside were entered by the court at a term of 
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court long since closed ; and, third, that the bill did »ot state a case, or 
contain any matter of equity entitling plaintiff to the relief asked. 
The objections to the jurisdiction and the demurrer were each over- 
ruled, to which proper exceptions were taken. The case was then re- 
ferred to a master, who found in substance that Maris Taylor had not 
truly and faithfully administered all of the assets of said Building & 
Loan Association ; that he had misappropriated large amounts of the 
assets to his own use ; that he had made false and misleading reports 
to the court, and had thus, by his fraud, induced the court to grant 
the discharge and grant the release from liability, etc. 

From the order of the court, appointing Easton receiver and va- 
cating so much of the former judgment as released Taylor from all 
liability and vacating the order of confirmation, this appeal has been 
taken. 

Various assignments of error were filed, among them being that 
Taylor, having removed from the state of South Dakota into the 
state of Washington, and without the jurisdiction of the court, the 
court had lost jurisdiction and control over said Taylor and could not 
reacquire jurisdiction by citation or order to show cause. 

Appellee moved to dismiss the appeal on the ground that, as the 
questions presented by the appeal relate only to the jurisdiction of 
the Circuit Court, appeal should have been taken directly to the Su- 
preme Court and not to this. 

Thereafter appellant Taylor filed in this court a paper which, after 
entitling the case, was as follows: 

"Appellant, at the suggestion of the court, hereby declares that, upon his 
appeal from the order of the lower court herein, he wlU rely only on the 
foregoing Jurisdictional qnestionB, relating to the power of the Circuit Court 
to appoint Easton as receiver, and to enter the final order of March 2^ 1909, 
vacating the final decree of April 1, 1908, discharging appellant from all lia- 
bility as receiver." 

The original assignment of error that the court did not acquire 
jurisdiction over the person of Taylor by the issue and service of an 
order to show cause, Taylor being a resident of Washington, and out 
of the jurisdiction of the court, was waived by the .paper filed in this 
court. Even though it was not waived, there is nothing in the record 
showing that the jurisdiction of the Circuit Court over the person of 
Taylor was challenged in that court. There is nothing in the record 
to indicate that Taylor had removed to the state of Washington, or 
was out of the jurisdiction of the court, excepting the fact that Taylor, 
in his answer, says: 

** Statement of Maris Taylor, resident of the state of Washington, answering 
the petition of C F. Easton, as receiver, upon which was based the order to 
show cause issued out of the United States 'Circuit Court for the District of 
South Dakota,'' etc. — 

and the further fact that his answer was verified in the county of 
Whatcom and state of Washington. There is nothing to indicate that 
the service of the order to show cause, if made, was not made upon 
Taylor within the jurisdiction of the court. Indeed, there is nothing 
in the record, aside from what is found in the assignments of error. 
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to show that the order was ever served, nothing to indicate but that 
Taylor voluntarily appeared. Taylor's objection to the jurisdiction 
of the court was based entirely and solely upon the ground that the 
term of court had passed in which the decree sought to be modified 
was rendered. The assignment that the court did not have jurisdic- 
tion of the person of Taylor is not, therefore, supported by the record.^ 
Besides, the waiver of assignments, before mentioned, was a waiver 
of everything excepting jurisdiction to appoint Easton as receiver and 
the power of the court to vacate or modify the decree discharging 
Taylor from further liability. 

These challenges to the jurisdiction are not such as are required to 
be certified by the Circuit Court to the Supreme Court. They are not 
questions which challenge the jurisdiction of the court over the person 
of the defendant, as in Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 
214, 42 L. Ed. 602, and in St. Louis Cotton Compress Co. v. American 
Cotton Co., 126 Fed. 196^, 60 C. C. A. 80. In each of those cases the 
jurisdiction of the Circuit Court over the person of the defendant was 
presented, and in those cases it was held that such question was ap- 
pealable only to the Supreme Court. 

The questions now presented to this court are questions which re- 
late only to the general powers of the court as a court of equity, and 
are not questions which relate to the jurisdiction of the court as a 
federal court, and we think this court has jurisdiction on appeal to 
consider and determine the power and jurisdiction of the Circuit 
Court, sitting as a court of equity, to review its decree after the term 
at which the decree was rendered has passed. That, in this respect, 
the case falls directly within the rule announced by the Supreme Court 
in Louisville v. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 169, 
and Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 L. Ed. 398, 
and previous decisions of the court therein cited. 

Considering the merits of the appeal, the first objection is that the 
court had no power or jurisdiction to appoint Easton receiver upon 
an ex parte application, for the reason that the court had lost juris- 
diction of the case. In the absence of a statute,. requiring notice of 
the application for the appointment of a receiver, we think the law 
correctly stated in Alderson on Receivers, p. 168, § 131, as follows: 

''The appointment of a receiver without notice is entirely a matter of Ju- 
dicial discretion. The power to make the appointment without notice is in- 
herent In a court of equity. It follows logically that want of notice does not 
affect the validity of the appointment, In reference to whether it be void, but 
merely concerns it as being the proper or improper exercise of sound and Ju- 
dicial discretion. An abuse of such discretion would merely render the ap- 
pointment erroneous, subject to only direct and not collateral attack." 

The order made, discharging Taylor as receiver, and releasing him 
from further liability, showed that there was money upon hand which 
Taylor was directed to pay over, subject to the order of the court. 
It does not, anywhere, appear that this money had been fully and 
finally disbursed by the court, and jurisdiction terminated. Again, it 
appears by the allegations of the petition and the finding of the 
master that there was property within the jurisdiction of the court 
belonging to the assets of the Building & Loan Association, which had 
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not been administered by Taylor during his receivership, but the exist- 
ence of which he had concealed from the court. Such being the case^ 
the court had not lost jurisdiction, and there was no abuse of discre- 
tion in the appointment of Easton as receiver upon an ex parte ap- 
plication without notice. 

The only remaining question relates to the power and jurisdiction 
of the court to vacate or modify its decree after the term. It must be 
conceded that a court of law is powerless to change or modify, in 
substantial respects, its judgments after the rising of the court for 
the term in which the judgment was rendered. Bronson v. Schulten, 
104 U. S. 410, 26 L. Ed. 797; Phillips v. Negley, 117 U. S. 665, 6 
Sup. Ct. 901, 29 L. Ed. 1013. But a court of equity may, by bill of 
review, filed after the term, modify or vacate its decrees. If the bill 
of review is based upon errors appearing upon the record, it must be 
filed within the time in which an appeal could have been taken. If, 
however, the bill of review is based upon fraud in obtaining the de- 
cree, or for newly discovered evidence, the time within which it should 
be filed is governed by the general equitable rules of laches. Bill of 
review has always been recognized as the proper remedy in case of 
newly discovered evidence. That it is also the proper remedy in case 
of fraud was said by Justice Miller, in Terry v. Commercial Bank of 
Alabama, 92 U. S. 454-456, 23 L. Ed. 620. 

In the case before us the application made to the Circuit Court by 
petition is lacking in some of the essential elements of a bill of review. 
A bill of review should state when the fraud or new evidence was dis- 
covered, so that the court may see that the party has not been guilty 
of laches, and, like other bills in equity, should contain a prayer for 
subpoena or process. No claim is made in the briefs, nor was any 
suggestion made in the oral argument, that the petition could be sus- 
tained as a bill of review, arid we do not think it can be so treated. 

For the foregoing reasons, the motion to dismiss is overruled, the 
order of the court appointing Easton receiver is affirmed, but the 
order of March 24, 1909, which vacated the former order and decree, 
is reversed, and the cause remanded to the Circuit Court, with leave to 
that court to take such further steps as it may desire, not inconsistent 
with this opinion. 



KNIGHT v. ILLINOIS CENT. R. CO. 

(Circuit Court of Appeals, Slztli Circuit July 1$, 1910.) 

No. 2,032. 

1. Exceptions, Bill op (§ 56*) — Requisites— Sionatttbe by Judoe. 

A bill of exceptions not actually signed by the trial Judge must be dis- 
regarded. 

[Ed. Note. — ^For other cases, see Exceptions, Bill of, Cent Dig. H 9^ 
96; Dec. Dig. | 56.*] 

^For other cases aee same topic 4 S numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexec 
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2. Appeal and ESbbob (| 547*)— Review— Iksufficxeitt Bixxs of Esoeptionb. 

Assignments of error to peremptory Instructions, and alleged mlsin- 
.stroetions, and that the verdict and judgment are against the law and the 
evidence, are not reviewable, where there Is no suflSclent bill of exceptions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2427- 
2432; Dec. Dig. | 547.*] 

8. Courts (§ 352*) — ^FEOESAit PBAoncE-<>ONFOBMiTr to State Practice— 
Tbiai.. 

Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requiring civil procedure 
in the federal Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, does not apply to the personal conduct 
and administration of the Judge in discharging his separate functions; 
and hence state statutes and constitutions forbidding Judges in instructiug 
to express an opinion on the facts do not bind federal courts, nor does 
the statute apply to provisions requiring writt^i instructions to be taken 
by the jury on retiring or permitting papers read in evidence to be taken 
by them or requiring written Instructions, or forbidding separation of the 
Jury, or requiring exceptions to the charge to be made before the Jury 
retires. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §i 926-932; Dec. 
Dig. § 352.* 

Conformity of practice in common-law actions to that of state tourt, 
see notes to O'Connell y. Reed, 5 C. C. A. 594 ; Nederland Life Ins. Co. v. 
Hale, 27 C. C. A. 392.] 

4 CouBTS (f 353*) — Fedebal Pbactiob— Confobmitt to State— Pbactice. 

Rev. St. S 914 (U. S. Comp. St 1901, p. 684), requiring civil' procedure in 
the federal Circuit and District Courts, except in equity and admiralty 
to conform to the state practice, does not apply to motions for new trial. 

[Ed. Note.— For other cases, see Courts, Cent Dig. { 933; Dec. Dig. § 
353.*] 

5. Coubts (§ 356*) — Fedebal Pbacticiu— Confobmitt to State Pbacticb— Re- 
view. 

Rev. St § 914 (U. S. Comp. St. 1901, p. 684), requiring civil procedure 
in the federal Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, does not apply to bills of exceptions and 
proceedings on review. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 987 ; Dec. Dig. ( 
856 ;* Appeal and Error, Cent Dig. | 3397.] 

fi. CouBTS (§ 347*) — ^Fedebai. Pbacticb— Confobmitt to State Pbaotice— 
Pleadings. 

Rev. St. f 914 (U. 8. Comp. St. 1901, p. 684), requiring dvll procedure 
in the federal Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, applies to pleadings. 

[Ed. Note.— For other cases, see Courts, Cent Dig. f 921 ; Dec. Dig. fi 
347.*] 

7. CouBTs (§ 852*) — ^Fedebal Pbaotice— Confobmitt to State Pbaotice— 
Vebdict. 

Rev. St § 914 (U. S. Comp. St 1901, p. 684). requiring civil procedure 
in the federal Circuit and District Courts, exc^t in equity and admiralty, 
to conform to the state practice, applies to the form and effect of verdicts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. if 926-932: Dec. 
Dig. S 352.»] 

& COXTBTS (I 3M*) — FEDEBAL PBACTIC1&— CONFOBMITT TO StATB PBAOTICB— 

Judgment. 

Rev. St i 914 (U. S. Comp. St 1901, p. 684), requiring civil procedure 
in the federal Circuit and District Courts, except In equity and admiralty, 
to conform to the state practice, applies to the mode of entering and re- 

•For other cmm lee same topic A } nuhbbr in Dec. ft Am. Digs. 1907 to date, 4 Rep'r Indexec 
180F.-24 
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cording Jadgments, Including provlBlons for entering Judgments against 
one or more defendants. 

["EXL Note. — For other cases, see Courts, Cent Dig. { 934; Dec. Dig. S 
354.*] 

9. Courts (§ 362*) — Fedebai. Pbaotiob— Conforhitt to State PBAcnca— 

Tbial. 

Rev. St I 914 (U. S. Comp. St 1901, p. 684), requiring civil procedure In 
the federal Circuit and District Courts, except In equity and admiralty, 
to conform to the state practice, applies to Civ. Code Prac. Ky. | 371, 
permitting a plaintiff to dismiss without prejudice before final submission 
of the case to the Jury. 

[Ed. Note.— For other cases, see Courts, Cfent Dig. §§ 926-932; Dec 
Dig. I 352.*] 

10. DlSUISSAL AND NONSUIT (§ 7*) — BiGHT TO VOLUNTABT NONSUIT. 

Under Rev. St | 914 (U. S. Comp. St 1901, p. 684), requiring dvll 
procedure in the federal Circuit and District Courts, except In equity and 
admiralty, to conform to the state practice, and under Civ. Code Prac. 
Ky. S 371, permitting a plaintiff to dismiss without prejudice before final 
submission of the case to the jury. It was error to refuse to allow plaintiff 
to dismiss without prejudice before peremptory Instruction for defendant, 
though motion was made after the judge stated he would sustain defend- 
ant's motion for verdict 

[Ed. Note. — For other cases, see Dismissal and Nonsuit Cent Dig. U 
15-19,22; Dec. Dig. § 7.*] 
Ih Appeal and Ebbob (| 1177*) — ^Disposition— New Tbial. 

Reversal of Judgment for defendant on a directed verdict for error In 
refusing to allow plaintiff to dismiss without prejudice does not require 
a new trial, but merely a direction to sustain the motion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. H 4597- 
4620; Dec Dig. | 1177.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Action by Henry Knight, Wright Knight's administrator, against 
the Illinois Central Railroad Company. Judgment for defendant, and 
plaintiff brings error. Reversed, with directions. 

J. B. Wickliffe, for plaintiff, in error. 
Attilla Cox, for defendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

KNAPPEN, Circuit Judge. The plaintiff brought suit in the cir- 
cuit court for Ballard county, Ky., against the defendant above named 
and the Chicago, St. Louis & New Orleans Railroad C^pany for the 
recovery of damages by reason of the alleged negligent killing of the 
decedent by the defendant companies. The Illinois Central Railroad 
Company removed the case to the United States court on the ground 
of diversity of citizenship of the parties. At the close of the evi- 
dence the trial judge directed a verdict for defendant and judgment 
was entered thereon. 

We are asked to consider assignments of error which complain of 
the propriety of giving peremptory instructions and alleged misinstruc- 
tions as to the law of the case ; also upon the proposition that the ver- 
dict and judgment are contrary to the law and evidence. 

•For other caaei see tame topic A S muubbh in Dec. ft Am. Dipi. 1907 to dat^ 4 Rep'r Indezec 
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The transcript contains no bill of exceptions. There is sent up a 
document certified by the official stenographer to bp a correct copy "of 
all the evidence introduced and heard, and offered to be introduced 
and rejected, and all the exceptions, objections, and avowals, concern-, 
in^ the same, as well as all papers and exhibits offered to be or used as 
evidence in the trial." This paper is not signed by the judge, nor is 
it in any way authenticated by him. A bill of exceptions not actually 
signed by the judge must be disregarded. U. S. Rev. St. § 953 (U. S. 
Comp. St. 1901, p. 696); Origet v. United States, 125 U. S. 240, 243, 
244, 8 Sup. Ct. 846, 31 h. Ed. 743; Malony v. Adsit, 175 U. S. 281, 
284, 20 Sup. Ct. 115, 44 h. Ed. 163; Oxford & Coast Line R. Co. v. 
Union Bank (4th Circuit) 153 Fed. 723, 82 C. C. A. 609. We must 
therefore disregard the assignments of error referred to. 

The judgment entered, however, shows that at the conclusion of 
the evidence the defendant moved that the jury be instructed to find 
for the defendant; that the court thereupon excused the jury until the 
following morning, meanwhile hearing argument upon the motion, and 
at its conclusion announced to the attorneys "upon the reasons then 
stated that he would sustain the motion, and that the jury would be 
directed to find for the defendant upon the convening of court to-mor* 
row" ; that on the opening of court the next day, before the jury had 
been instructed, the plaintiflf moved to dismiss the case without preju- 
dice; that the defendant's objection to such action was sustained and 
the jury instructed to find for the defendlant, a verdict accordingly be- 
ing rendered and jud^ent entered thereon. The propriety of the 
court's refusal to piermit the plaintiff to submit to nonsuit is, in view 
of the state of the record, the only question presented for our decision. 

The judgment entered shows that the court refused the motion to 
dismiss because "of the opinion that it would be unjust at this stage 
to do otherwise." The Kentucky Civil Code of Practice (section 371) 
provides that the plaintiff may dismiss an action without prejudice 
to a future action "before final submission of the case to the jury." 
The Court of Appeals of Kentucky, construing this statute, has held 
that after the court has sustained a motion by defendant for a per- 
emptory instruction to the jury, but before such an instruction has been 
given, the plaintiflf has a right to dismiss his action without prejudice, 
upon the ground that there has been at that time no "final submission" 
of the case to the jury, within the meaning of the Code provision re- 
ferred to. Vertrees' Adm'r v. Newport News, etc., R. R. Co., 95 Ky. 
314, 25 S. W. 1. If this statute is binding upon the federal court, it 
is clear that error was committed in refusing to allow the plaintiff to 
dismiss. 

Section 914 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 684) requires that: 

"Tbe practice, pleadings, and forms and mode of proceeding in civil canses, 
otlier than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the conrts of rec- 
ord of the state within which such circuit or district courts are held, any 
rule of court to the contrary notwithstanding." 
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The personal conduct and administration of the judge in the dis- 
charge of his separate fiuictions is not within the meaning of this stat- 
ute; hence state statutes and state constitutions forbidding judges in 
charging juries to express an opinion upon the facts are not binding 
on the federal courts (Railroad Co. v. Putnam, 118 U. S. 645, 553, 
7 Sup. Ct. 1, 30 L. Ed. 257; Railway Co. v. Vickers, 122 U. S. 360, 
7 Sup. Ct. 1216, 80 L. Ed. 1161) ; nor are state statutes providing 
that written instructions shall be taken by the jury in their, retirement, 
and that papers read in evidence may be taken by them (Nudd v. Bur- 
rows, 91 U. S. 426, 23 ly. Ed. 286) ; nor provisions that the judge re- 
quire the jury to find specially upon particular questions of. facts 
(Railroad Co. v. Horst, 93 U. S. 291, 299, 23 L. Ed. 898; McElwee v. 
Metropolitan Lumber Co. [6th Circuit] 69 Fed. 302, 319, 16 C. C. 
A. 232); nor statute requiring that all instructions of the court to 
the jury shall be in writing (Lincoln v. Power, 151 U. S. 436, 14 Sup. 
Ct. 387, 38 L. Ed. 224) ; nor does the statute require the federal court 
to follow a state practice forbidding the separation of a jury after 
charge given and before vprdict rendered (Liverpool & L. & G. Ins. 
Co. V. Friedman [6th Circuit] 133 FedL 713, 716, 66 C. C. A. 543) ; nor 
is a state statute dispensing with the requirement that exceptions to 
the charge be made while Ae jury is at the bar, and before it retires, 
binding upon the federal courts (Consumers' Cotton Oil Co. v. Ash- 
burn [5th Circuit] 81 Fed. 331, 333, 26 C. C. A. 436). In regard to 
motions for a new trial, bills of exceptions, and proceedings on re- 
view, the courts of the United States are independent of any statute or 
practice prevailing in the courts of the state in which the trial is had. 
Missouri Pacific Ry. Co. v. Chicago & Alton R. R. Co., 132 U. S. 191, 
10 Sup. Ct. 65, 33 L. Ed. 309 ; Francisco v. Chicago & Alton R. R. Co. 
(8th Circuit) 149 Fed. 354, 79 C. C. A. 292; Chateaugay Ore & Iron 
Co., Petitioner, 128 U. S. 544, 553, 9 Sup. Ct. 150, 32 L. Ed. 608. 

On the other hand, as to the sufficiency and scope of pleadings and 
the form and effect of verdicts in actions at law, the federal courts are 
bound by the state practice (Bond v. Dustin, 112 U. S. 604,. 5 Sup. Ct 
296, 28 L. Ed. 835; Glenn v. Sumner, 132 U. S. 152, 156, 10 Sup. Ct. 
41, 33 L. Ed. 301) ; so also as to the mode of entering and recording 
of judgments, including provisions for entering judgments against 
one or more defendants (Sawin v. Kenny, 93 U. S. 289, 23 L. Ed. 
926). In Central Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 
24, 29, 39, 11 Sup. Ct. 478, 481 (35 L. Ed. 55) it was held that "whether 
a defendant in an action at law may present in the one form or in the 
other, or by demurrer to the evidence, his defense that the plaintiff, 
upon his own case, ^hows no cause of action, is a question of 'practice, 
pleadings, and forms and modes of proceeding' as to which the courts 
of the United States" are required to conform as near as may be to 
those existing in the courts of the state within which the trial is hkd, 
and that a judgment of compulsory nonsuit entered! by a federal court 
in Pennsylvania in conformity to state practice is reviewable on writ 
of error, notwithstanding the rule that a federal court has no power to 
order a nonsuit without the plaintiff's acquiescence. See, also, Cough- 
ran V. Bigelow, 164 U. S. 301, 308, 17 Sup. Ct. 117, 41 L. Ed. 442 ; 
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Fadley v. B. & O. R. R. Co. (3d Circuit) 153 Fed. 614, 517, 82 C. 
C. A. 464. In Fries-Breslin Co. v. Bergen (C. C.) 168 Fed. 360, it 
was held that the Pennsylvania practice act, which provides that, upon 
the granting of a new trial in a case where peremptory instructions 
have been reserved or declined, the court shall enter such judgment 
non obstante veredicto as should have been entered upon the evidence, 
is binding upon the federal courts sitting within that state. 

Decisions upon the precise question presented here arc not numer- 
ous, nor are they harmonious. The United States Circuit Court of Ap- 
peals of the Fourth Circuit has in two cases held that the state practice 
prevailing in North Carolina, permitting a plaintiff to submit to non- 
suit after the conclusion of the evidence and after a motion by de- 
fendant for (Erection of verdict had been submitted and sustained, is 
not binding upon the federal courts. Huntt v. McNamec, 141 Fed. 
293, 72 C. C. A. 441 ; Parks v. Southern Ry. Co., 143 Fed. 276, 74 C 
C. A. 414. The Courts of Appeals of the Seventh and Eighth Circuits 
have held the contrary. Thus, a statute of Illinois that "every person 
desirous of suffering a nonsuit on trial shall be barred therefrom un- 
less he do so before the jury retire from the bar" has been held binding 
upon the federal courts sitting within that state, and to require the 
permitting of nonsuit even after the announcement of the judge's dle- 
cision sustaining the motion for a directed verdict for the defendant. 
Wolcott V. Studebaker (C. C.) 34 Fed. 8, 13 ; Drummond v. L. & N. 
R. Co. (C. C.) 109 Fed. 531 ; Meyer v. National Biscuit Co. (7th Cir- 
cuit) 168 Fed. 906, 94 C. C. A. 335. In Gassman v. Jarvis (C. C.) 94 
Fed. 603, a similar holding was made under a statute of Indiana per- 
mitting the plaintiff to dismiss "before the jury retires." In Chicago, 
M. & St. P. R. Co. V. Metalstaff (8th Circuit) 101 Fed. 769, 41 C. C 
A. 669, it was held in an opinion by Judge Thayer that the federal 
courts sitting in Missouri were bound by the statute of that state 
which, as construed by the state courts, permitted the plaintiff to dis- 
miss his suit or take a nonsuit at any time before the same is finally 
submitted to the jury. The same rule was applied by Judge McPher- 
son with respect to a statute of Iowa permitting a dismissal by the 
plaintiff "before the final submission of the case to the jury." Duffy 
V. Glucose Sugar Refining Co. (C. C.) 141 Fed. 206. The decisions 
in the Fourth Circuit, with respect to the North Carolina practice, are 
possibly distinguishable from those in the Seventh and Eighth Circuits, 
under the statutes of Illinois, Indiana, Iowa, and Missouri, in that 
the North Carolina practice is not based upon statute, but apparently 
upon construction of common-law rules. Pescud v. Hawkins, 71 N. 
C. 299. There is authority for the proposition that a federal court is 
not required by section 914 of the Revised Statutes of the United 
States to follow a state practice which is not statutory, but was es- 
tablished by a decision of the state Supreme Court as the proper mode 
of procedure under the common law. Wall v. Chesapeake & Ohio R. 
Co. (7th Circuit) 95 Fed. 398, 402, 37 C. C. A. 129 ; Sanford v. Town of 
Portsmouth, Fed. Cas. No. 12,315, decided in the Eastern District of 
Michigan by Judge (later Mr. Justice) Brown. 

The question is not free from difficulty. We are impressed, how- 
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ever, with the view that the Kentucky statute does not relate merely 
to the personal conduct and administration of the judge in the dis- 
charge of his separate functions, but confers a substantial right and 
prescribes a practice and mode of proceeding which under the federal 
statute is binding upon the courts of the United States sitting with- 
in that state. This view seems especially appropriate as applied to a 
case where, as here, the plaintiflF brought his suit in the state court. 
The conclusions we have reached require a reversal of the judgment. 
The practice, however, does not require a new trial, but only a direc- 
tion that upon the setting aside of the judgment the plzdntiff's motion 
to dismiss without prejudice be sustained. Vertrees v. Newport News, 
etc, R. R. a>., 95 Ky. 318, 26 S. W. 1 ; Francisco v. Chicago & Alton 
Rjr. Co. (8th Circuit) 149 Fed. 354, 360, 79 C. C. A. 292. The plaintiff 
will recover the costs of this court, the defendant those of the court be- 
low. 



HUFF et al. v. BIDWB>LL et al. 
(Circuit CJourt of Appeals, Fifth Circuit at Ghambera. June 1, 1910.) 

No. 2,04& 

1. CtouBTB (I 882*)— Afpellatb Jubisdiotion— Unttbd Statbi SuPBBn 

COUBT. 

Under Act Creating the Circuit Court of Appeals (Act March 8, 1891, 
c. 517, 26 Stat 828 [U. S. Comp. St 1901, p. 549]) I 6, making the Judg- 
ment of that court final where Jurisdiction of the trial court depends 
on diversity of citizenship, appeal lies to the Supreme Court where the 
trial court's Jurisdiction attaches on other grounds, 

[Ed. Note. — ^For other cases^ see Courts* Cent Dig. ^ 1020; Dec. Dig. 
S 382.*] 

2. Constitutional Law (| 42*) — Who.Bntitled to Object. 

A statute will he held to be, unconstitutional only at the suit of « 
party directly and certainly affected thereby. 

[Bd. Note.— For other cases, see Constitutional Law, Oent Dig. U 89^ 
40; Dec. Dig. S 42.*] 

8L COUBTS (S 882*) — JuBISDIOTION— DETEBaONATION. 

Act Creating the Circuit Court of Appeals (Act March 8, 1891. c. 517, 
26 Stat 828 [U. S. Comp. St 1901, p. 549]) { 6, makes the Judgment of 
that court final, where Jurisdiction of the trial court depends upon diver- 
sity of citizenship. In a suit to enforce Judgment Hens against land, 
claimants made a city a party, claiming that the land was being taken 
under paving taxes without due process of law, in violation of the Con- 
stitution. Defendants denied that the taxes affected complainants' rlghta. 
On a showing of the amount of taxes due, complainants' tender of that 
amount was received, but afterwards returned. On decree for com- 
plainants, defendants appealed to the Circuit Court of Appeals, wher« 
the decree was affirmed on being amended to allow the paving taxes bj 
allowing the city the taxes tendered. Defendants having failed to pros- 
ecute their appeal from this Judgment, it was dismissed by the Supreme 
Court Held, that the constitutional question was abandoned, making 
final the Circuit Court of Appeal's Judgment on a second appeal. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. fi 382.*] 

Bill by William L. BidweU and another against W. A. HuflF and 
others. On affirmance by the Circuit Court of Appeals of a judgment 

•For other caaei see same topic ft S hvmbmr in Dtc. 4 Am. Digi. VWJ to dato^ 4 Rop'r Xntexw 
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for complainants, defendant Huff applies individually and as trustee 
for an appeal to the Supreme Court. Appeal denied. 

See, also, 176 Fed. 1022. 

Dupont Guerry, J. H. Hall, and T. S. Felder, for appellants. 
. John I. Hall, W. G. Smith, T. E. Ryals, W. T. Grace, James L. An- 
derson, George S. Jones, N. E. Harris, Charles H. Halt, Jr., R. L. 
Anderson, Walter A. Harris, and J. E. Hall, for appellees. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a petition by W. A. Huff, in- 
dividually, and as trustee for Mattie J. C. Jennings and Edison Huff, 
for an appeal to the Supreme Court from the United States Circuit 
Court of Appeals. To show the petitioners' case, it is necessary to 
state the proceedings which led to the decree from which the appeal 
is sought. 

The litigation was begun by Bidwell and Woodford filing a bill in 
the United States Circuit Court for the Western Division of the 
Southern District of Georgia in August, 1899, against W. A. Huff and 
others. Bidwell and Woodford were judgment creditors of W, A. 
Huff, and the purpose of the bill was to enforce their lien against his 
real estate. The property, or at least a portion of it, was situated in 
the city of Macon. The city of Macon was made a party defendant 
because it was claiming taxes against the property of Huff, which the 
complainants alleged were not legal. It was also alleged that it was 
claimed by the city of Macon that Huff was indebted to it for assess- 
ments imposed for paving around what is known as the Kimball House 
lot in the city of Macon, The main purpose of the bill was to collect 
the judgments which Bidwell and Woodford had against Huff. As 
an incident to this main purpose, the complainants sought to clear the 
property of the lien and charges for taxes. In the first paragraph of 
the bill the diverse citizenship of the complainants and the defendants 
was alleged. In the eleventh paragraph of the bill it was alleged sub- 
stantially, in reference to the city's claim for taxes, that the propert}* 
of Huff upon which the complainants claim their judgment liens was 
being taken without due process of law and contrary to the Constitu- 
tion of the United States and the provisions of article 14 of the 
amendments to the Constitution, and that if the relief prayed was not 
given they would be deprived of their property rights in said property 
without due process of law, in violation of the provisions of the Con- 
stitution of the United States and of the fourteenth amendment : and 
that complainants' right is one arising under the Constitution and laws 
of the United States. 

The defendants, W. A. Huff and others, who now apply for this 
appeal, in their answer to paragraph 11 of the bill, admitted the allega- 
tion thereof as to the invalidity of the paving assessments referred to, 
but denied that "said assessments are in any wise inimical to com- 
plainants' rights, or that the rights of the complainants are in any 
wise threatened or likely to suffer by reason of said assessmenrs.* 
The controversy in reference to the taxes, as made by the pleadings, 
was wholly between the complainants, Bidwell and Woodford, and the 
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city of Macon, The proceedings in the Circuit Court showed that the 
amount of taxes claimed was $3,546.89. The complainants became 
satisfied that this was a proper claim and tendered to the city the full 
amount of the taxes, including the costs in the Circuit Court. The 
amount of the tender was received at first by the city, but was aft- 
erwards returned to the complainants. After a final decree was 
rendered in the Circuit Court, an appeal was taken by Huff and others 
to the United States Circuit Court of Appeals. In reference to the 
matter of taxes, among other things, that court said : 

"We think the tender should have been accepted by the city, and the liti- 
gation between it and the plaintiffs ended. The practical way to end the 
controversy now is to amend the decree by allowing the city the full amount 
of taxes claimed by it on the Kimball House* property which the plaintiffs 
are wiUing to pay, and its costs in the Circuit Court. The amount with 
interest to March 6, 1906, as appears from the record, is $3,011.29. The de- 
cree wlU be so amended." Huff y. Bidwell, 151 Fed. 5C3, 81 C. C A. 43. 

After this decree of affirmance was rendered by the Circuit Court 
of Appeals, an appeal to the Supreme Court was taken by W. A. 
Huff and others, and was subsequently dismissed by the Supreme 
Court, pursuant to rule 10 (29 Sup. Ct. xv). Huff v. Bidwell, 214 U, 
S. 528, 29 Sup. Ct. 694, 63 L. Ed. 1069. 

The decree from which this first appeal was taken was one direct- 
ing the sale of Huff's property. The mandate went down from the 
Court of Appeals to the Circuit Court, and the Circuit Court pro- 
ceeded to enforce its decree. Huff's real estate was sold under the 
decree, and a report of the sale was made to the Circuit Court. Ob- 
jections were formally made to the confirmation of the sale, but the 
Circuit Court overruled the objections and confirmed the sale. A sec- 
ond appeal was taken to the tjnited States Circuit Court of Appeals 
from the decree of the Circuit Court confirming the sale. The errors' 
assigned related to the manner in which the sale had been conducted 
and the amount realized from the sale. The United States Circuit 
Court of Appeals affirmed the decree of the Circuit Court in a brief 
opinion, per curiam, as follows: 

•*The original decree, as affirmed in this court, required all the property 
of the defendant HufF to be sold to pay off, adjust, and satisfy the many 
liens thereon, and in the oonduct and management of the sale complained 
of the trial Judge had and exercised a sound discretion. As the case is pre* 
sented by record, we conclude that the sale in question was properly con- 
firmed. The decree appealed from is affirmed, and, in considering the large 
amount of funds tied up by the appeal, mandate will issue at once^ Huff 
▼. Bidwen (0. a A.) 176 Fed. 1022. 

It is this last judgment of affirmance that Huff and others now seek 
to review by an appeal to the Supreme Court. 

The right of appeal is claimed under section 6 of tht act creating the 
Circuit Courts of Appeals. Act March 3, 1891, c 617, 26 Stat 828 
(U. S. Comp. St. 1901, p. 649). The act contemplates that certain 
judgments of the Qrcuit Courts of Appeals may be reviewed by ap- 
peal or writ of error, and certain other judgments cannot be so re- 
viewed. The line of division between cases appealable from Circuit 
Courts of Appeals to the Supreme Court and those not so appealable 
is determined by the sources of jurisdiction of the trial court Sec- 
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tion 6 provides that the judgment of the Circuit Court of Appeals shall 
be final in those cases in which the jurisdiction of the trial court is 
dependent entirely upon the diversity of citizenship. Where the juris- 
diction of the trial court attaches upon other and different grounds, 
then the right of appeal to the Supreme Court from the Circuit Court 
of Appeals is given. Macfadden v. United States, 213 U. S. 288, 294, 
29 Sup. Ct. 490, 63 L. Ed. 801. The question here, of course, is 
whether or not the jurisdiction of the trial court was dependent alone 
upon diverse citizenship ; that is, whether or not the other averments 
of the bill relating to the illegality of the city taxes would of itself be 
sufficient to give the court jurisdiction if diverse citizenship had not 
existed. 

The Supreme Court has repeatedly held that when a suit does not 
really and substantially involve a controversy as to the effect or con- 
struction of the Constitution or laws of the United States, upon the 
determination of which the result depends, it is not a suit arising un- 
der the Constitution or laws; and that it must appear on the record 
by a statement in legal and logical form, such as is required in good 
pleading, that the suit is one which docs really and substantially in- 
volve a controversy as to a right which depends on the construction 
of some law or treaty of the United States before jurisdiction can be 
maintained on this ground. Defiance Water Company v. Defiance, 
191 U. S. 184, 24 Sup. Ct. 63, 48 L. Ed. 140. In this case the com- 
plainants and defendants were citizens of different states, and the 
amount involved was sufficient to give the court jurisdiction. The bill 
was filed by Bidwell and Woodford, as judgment creditors, to enforce 
the liens of their judgments upon real estate. The constitutional ques- 
tion, if raised at all by the averments of the bill, relates to taxes 
claimed by the city of Macon against the defendant W. A. Huff. 
BidKvell ^nd Woodford had no pecuniary interest in the controversy 
as to the constitutionality of the tax, if HufFs property was amply 
sufficient to pay both his debts and the taxes. The record in this 
case shows tiiat the property was sufficient to pay both. We think 
it a question of grave doubt whether the complainants were so situated 
as to entitle them to raise the constitutional question. The duty of 
condemning state l^islation as unconstitutional and void cannot be 
thrown upon the courts except at the suit of parties directly and cer- 
tainly aflFected thereby. Chadwick v. Kelley, 187 U. S. 640, 23 Sup. 
Ct. 175, 47 L. Ed. 293. 

We think the record dioes not show that the case really and substan- 
tially involved a dispute or controversy as to the effect or construction 
of the Constitution or laws of the United States. The reference to 
the Constitution and amendments is incidental. The result of the 
case, and the relief sought, to wit, the collection of debts by the en- 
forcement of judgment liens, did not depend upon the construction of 
the Constitution or laws of the United States. Although we are re- 
quired to look alone at the averments of the bill to settle the question 
of jurisdiction, we think that other parts of the record tend to throw 
light on the proper construction of the bill and therefore on the ques- 
tion as to whether the case really and substantially involved a federal 
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question as claimed. Looking at other parts of the record, we find 
tiiat the complainants abandoned the claim that the taxes were illegal, 
and tendered payment of them in full. This occurred before the first 
appeal was taken to the United States Circuit Court of Appeals. 

If any federal question that would give jurisdiction was ever raised. 
It was abandoned in the Circuit Court by the complainants, Bidwell 
and Woodford, and in the Supreme Court by Huff and others, who 
failed to prosecute their appeal from the first decree of affirmance. 

Under the circumstances, we are of opinion that the decree of the 
Circuit Court of Appeals is final. Arbuckle v, Blackburn, 191 U. S. 
405, 24 Sup. Ct. 148, 48 L. Ed. 239. 

The application for an appeal must be 

Denied. 

PARDEE, Circuit Judge. I have read and considered the foregoing 
opinion of Judge SHELBY and I fully concur. 



VAN DBVENTBR r. LOTT et aL 

(Clrcalt Court of Appeals, Second Circuit June 14, 191a) 

No. 28& 

1. NATifiABLB Waters ({ 37*)— Hiqh-Wateb Mabk. 

Where tbe ocean is called for in a deed as a boundary of land, the 
tM>undary is liigh-water mark. 

[Ed. Note.— For other cases, see Navigable Waters, Cent Dig. ( 212; 
Dec. Dig. I 37.*] 
ft Navioablk Watebs (I 42*) — ^Land Fobmsd in Sba— IIiohts of Ownebs of 
Shobb Lands. 

Rockaway. Beach, on the south shore of Long Island, is a strip of sand 
between Jamaica Bay and the ocean, terminating on the west at Rock- 
away Inlet and for two centuries the western end or point has been grad* 
naUy lengthened to the westward by accretions caused by the action ot 
the sea. It was formerly to the eastward of Barren Island, but is now 
to the south of it; the point being about south from the west side. Dur* 
Ing the same time the south side of the island has been washed away by 
the shifting of the channel or inlet ; but as shown by a preponderance of 
the evidence, no part of the present Rockaway Beach is within the orig- 
inal boundaries of the shore owners on the island, which stopped at higli- 
water mark, and the beach has always been, and is now, separated from 
the island by the navigable inlet half a mile in width. Held, that the ex- 
tension so formed by accretion is not the property of the shore owners on 
tbe island, but of the owners of the beach to which it is attached. 

[Ed. Note.— For other cases, see Navigable Waters, Cent Dig. M 253- 
2K>; Dec. Dig. I 42.*] 

ft, QUIETINO TTTLB (§ 13*) — RlOHT OF ACTION— POSSESSION. 

Where the only persons in actual occupancy of a tract of land, the legal 
title to which was in complainant were tenants of small portions orlg> 
inally leasing from defendants, who were adverse claimants, but who aft- 
terward took leases from complainant and the only remaining representa- 
tive of defendants near the property occasionally lodged in a houseboat 
moored to the shore, his family residing elsewhere, there was no such pos- 
session adverse to complainant as would support an action of ejectment 

•For oUier caiea m« Mun* topic A S wubmr in Dec. ft Am. Dig*. 1907 to date^ ft Rep*r Indczei 
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by him, and he was entitled to maintain a aoit to quiet title, under Oode 
Civ. Proc N. Y. If 1038-1650. 

[Ed. Note.— For other cases, see Quieting TltlOi Gent Dig. S 8; Dec 
Dig. S 13.* 

Necessity of possession in suits to quiet tltle^ see note to Jackson ▼• 
Simmons, 39 O. 0. A. 522.] 

4. Chahpebtt and Maintenanck ($ 7^ — Chaupkbtous Oontbacts— Deed. 

A deed conveying the legal title to property is not champertous, when at 
the time it was executed there was no one in the actual possession of 
the property, claiming under a title adverse to the grantor. 

[Ed. Note. — ^For other cases, see Champerty and Maintenance, Cent 
Dig. §§ 54-110; Dec. Dig. § 7.*] 

5. CouBTs (I 335*) — Suit in Fedebai* Coubt— Followiwg State Pbaoticb— 

Equity— Right to Jubt Tbial. 

There is no statute requiring the federal courts to conform to the state 
practice in equity causes ; and the defendant in a suit to quiet title in a 
federal court Is not entitled to demand a Jury trial, although it may he 
provided for by a state statute. 

[Ed. Note. — ^For other cases, see Goivrts, Dec. Dig. | 335.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

Suit in equity by Andrew K. Van Deventer against Jurien S. Lott 
and others. Decree for complainant, and defendants appeal. Af- 
firmed. 

Said decree was in favor of the complainant in an action to quiet 
title to lands situated in the county of Queens, at the west end of 
Rockaway Beach. The opinion of the Circuit Court was filed July 
24, 1909, and is reported m 172 Fed. 574. 

Hubbard & Rushmore (George C Case, of counsel), for appellants 
John R. and Sarah Lott 

H. M. Gescheidt, for other appellants. 

Everett J. Esselstyne (Frederick R. Kellogg and Maxwell Evarts, 
of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

COXE, Circuit Judge. The salient facts are fully stated in the 
opinion below and need not be repeated here at length. The land in 
dispute is at the extreme westerly end of Rockaway Beach. 

The complainant shows title to the property described in the vari- 
ous conveyances, the earliest dating from 1685. On February 11, 
1901, he received the deed executed by Arabella D. Huntington, wid- 
ow of CoUis P. Huntington, and Henry E. Huntington, holding un- 
der the last will and testament of the said CoUis^ P. Huntingdon. Com- 
plainant's record title to the lands described in the various convey- 
ances cannot be questioned. 

The defendants show title to property on Barren Island, which 
lies north of Rockaway Point and is separated therefrom by a naviga- 
ble channel half a mile in width. The property in controversy is not 
covered specifically by the language of all the deeds of either party, 

*Vor oUier easei lee sam* topic ft S vumbbb In Dec. 4 Am. Digs. 1907 to dat«, 4 Rep'r Indexes 
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as it was not in existence in its present location at the time many of 
them were executed. 

. . The^ land, or rather the sand, in dispute has, during the last two 
centuries, been added to the western end of Rockaway Beach by ac- 
cretion caused by the set of the tides and storms of great severity, 
until Rockaway Point, which formerly lay to the eastward of Barren 
Island, is now south thereof and extends, approximately, as far west 
as the most westerly portion of that island. In other words, Rock- 
away Beach extends across the southern front of Barren Island, sep- 
arated by the half mile wide channel before alluded to. ^ 

The defendants' contention is that the land in controversy was 
formerly attached to the southern portion of Barren Island and has, 
in the, process of time, been eroded therefrom by the action of the 
sea and attached to Rockaway Point which, it is argued, now occu- 
pies the same location as was formerly occupied by the southerly por- 
tion of Barren Island. 

We are of the opinion that the proof does not sustain this con- 
tention. The preponderance of evidence, including the maps and 
government charts, indicates that 75 years ago Barren Island was 
separated from Rockaway Beach by Rockaway Inlet, a channel over 
half a mile in width. During these years the tendency has been, 
sometimes during violent storms, but generally by the slow action of 
the sea, to lengthen Rockaway Beach in a southwesterly direction 
until Rockaway Point is 2^ miles further west than it was in the 
early part of the nineteenth century. During this period Barren Is- 
land has been eroded and its southern boundary has receded to the 
north, but it has not been established that any part of the island thus 
washed away has been added to Rockaway Beach^ which has at all 
times been separated from the island by a navigable channel ranging 
in depth from 20 to 60 feet. We are also satisfied that no part of 
Rockaway Beach, or Rockaway Point, now in controversy, is in ter- 
ritory ever occupied by the upland of Barren Island. In other words, 
if a line were drawn east and west through the most southerly high- 
water mark to which the island ever extended, it would be consid- 
erably to the north of the most northerly portion of the land in con- 
troversy. 

There is much confusion and contradiction upon minor points, but 
we are thoroughly convinced that the following facts are established ; 

First. — Complainant's predecessors owned in 1685 "the land and 
meadow commonly called Rockaway Neck situate, lying and being as 
aforesaid, bounded on the east with Hempstead West Patent line, 
on the south with the marine sea or ocean to low water mark and on 
the west with the gut or inlet which makes the bay or sound betwixt 
Jamaica and the said neck and on the north with the said bay or 
sound as it runs easterly until it comes to Hempstead line as afore- 
said." In other words, we are convinced that complainant's pred- 
ecessors owned Rockaway Point. 

Second. — ^From 1685 to the date df the trial Rockaway Point has 
been gradually and imperceptibly working to the west and soutli. 
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This has been by accretion and not by avulsion, but the defendants' 
access to the sea by a navigable channel has never been cut off. 

Third. — Rockaway Point and Barren Island, no matter how their 
conformation may have been changed by thcj action of the sea, have 
always been separated by Rockaway Inlet, a navigable channel con- 
necting Jamaica Bay and the ocean. 

Fourth. — Certain sand bars in Rockaway Inlet known as Duck 
Bar, Pelican Bar and by other names, were not a part of Barren 
Island, but were separated therefrom by waters navigable by small 
boats. 

Fifth, — ^The land in controversy is physically annexed to and is a 
part of the complainant's land deeded to his predecessors in 1685. 
He can walk to every part thereof. 

Sixth. — The land in controversy is physically separated from the 
Barren Island land of the defendants and they can reach no part 
thereof except by crossing a navigable channel a half mile in width. 

Seventh. — The complainant's land is all located in the county of 
Queens, whereas Barren Island is in the county of Kings, Rockaway 
Inlet being the dividing line between the two counties. Taxes have 
been paid on the disputed lands by complainant and his predecessors 
and not by the defendants or their predecessors. 

Eighth. — ^The titles of the defendants all relate back to the con- 
veyances from Hendrick I. Lott and Nelson Shaw in 1835 who never 
owned any lands except on Barren Island. In the deed from Jeromus 
Lott to Hendrick I. Lott the land is described as — 

"that nndiyided tract of land, woodlands, meadows, marshes and beaches 
commonly caUed and known by the name of Barren Island, situate, lying and 
being In the town of Flatlands, aforesaid, said tract of Island being bounded 
as foUows^ to wit: Northerly partly by the Indian creek and partly by the 
bay ; easterly by the iiilet that separates said island from Rockaway Beach ; 
southerly by the Atlantic Ocean; westerly by the inlet that separates said 
tract of land from Gravesend." 

It will be observed that the deed describes an island which was 
bounded on the south by the ocean and was separated from Rocka- 
way Beach, as it is toiday, by Rockaway Inlet. 

Ninth. — ^There can be no doubt that the defendants' land was orig- 
inally bounded on the south by the high-water mark of the Atlantic 
Ocean. That high-water mark is the boundary, where lands are so 
described, is abundantly established. Mulry v. Norton, 100 N. Y. 
424, 433, 3 N. E. 581, 63 Am. Rep. 206 ; Ex parte Jennings, 6 Cow. 
(N. Y.) 618, 628, 16 Am. Dec. 447; Shively v. Bowlby, 152 U. S. 1, 
67, 14 Sup. Ct. 648, 38 L. Ed. 331. This being the rule, it is mani- 
fest that the defendants' title never extended to the sand bars which 
formed and shifted from time to time in Rockaway Inlet during the 
many years that this channel was subjected to the more or less vio- 
lent action of the sea. Unfortunately for the defendants, this action 
lias favored the complainant; under different conditions the inlet 
might have worked to the eastward, adding to defendants' land and 
eroding the land of the complainant. The court cannot, however, re- 
verse the laws of nature and award to the defendants, property which 
the sea has added to the domain of the complainant. 
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Tenth. — ^The deeds under which the defendants daim title referred 
solely to land on Barren Island until 1887, when one Henry D. Lott 
executed a quitclaim deed to the defendant Byron Whitcomb of a 
portion of Rockaway Beach and since then a number of other deeds 
have been recorded in Queens county. So far as the record title in 
Queens county is concerned, it begins with the deed to Whitcomb. 

These considerations make the decision in Mulry v. Norton, supra, 
inapplicable. The portion of Barren Island carried away by erosion 
was transported beyond the owners* boundary, at least it has never 
been returned by accretion or reliction. The place where it was lo- 
cated is at present under water. The land which the defendants seek 
to reach is not within their original metes and bounds and there is no 
possibility of identifying it as ever having been owned by them or 
as having reappeared within an area so owned by them. Quite likely, 
if the defendants could show that they once owned the territory where 
Rockaway Point now is, the doctrine of the Mulry Case would apply ; 
the difficulty is that they have not shown it. The court held in that 
case that owners of adjacent uplands were entitled to land formed in 
front of, or contiguous to, their property, but it has never been held 
that the owner of property, a portion of which has been washed away 
by the sea, has title to land which has formed over a half a mile dis- 
tant on the other side of a wide, navigable channel at a place to which 
his title never extended. 

The defendants' contention that in 1856 a storm of unprecedented 
fury burst over this part of the coast, the sea breaking through Bar- 
ren Island and forming an inlet, which is now known as Rockaway ' 
Inlet, is absolutely in conflict with the charts and is not sufficiently sup- 
ported by the oral testimony to justify a finding that it has been es- 
tablished. Captain Smith, who is, perhaps, the leading witness on this 
subject and who was 72 years of age when he was sworn, testified as 
to events which occurred 60 years prior to the date of his testimony. 
He says that he lay at the head of Hook creek with a vessel loaded 
with coal bound for EHzabethport and when he went down in the 
morning it was blowing a gale. Notwithstan(fing the unprecedented 
conditions, he put out to sea and reached EHzabethport, where he re- 
mained two days. When he returned he found that "the tide had cut 
right through Barren Island." The examination continued as fol- 
lows: 

"The main inlet closed up within a week. Q. And attached to what? A. 
Barren Island went across— that went through Barren Island. Q. And at- 
tached to Barrel Island? A. It cat right through Barren Island and Barren 
Island was left to the southward. Q. Did It attach to any part of Barren 
Island? A. No ; It cut right through ; it went right through Barren Island. 
Q. Where did it cut through? A. It cut through in the first place; what we 
call Pelican; that was the first beach that runs to Barren Island; it cut 
right through there, and then it widened to the Southwest Way ; and then It 
went — the first cut was throng Pelican Way, and the Southwest Way 
through Barren Island, and then there is another way that goes down to I>cick 
Bar. Q. What part of the island was cut through? A. As near as I can tell 
ft was cut right through the center ♦ • • and left a part of Barren Island 
out on the ocean tronV* 
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The inference to be drawn from his testimony, although we can- 
not find that he so states directly, is that Barren Island was cut in 
two, a new navigable channel formed through the center and that 
the southern part of the island is now Rockaway Point — the land in 
controversy. That such a cataclysm occurred is inherently so im- 
probable that we should hesitate to accept it, even if corroborated by 
other witnesses called by the defendants. But it is not corroborated 
except as to inconsequential details. We have no doubt that Captain 
Smith intended to tell the truth and it is probable that he was misled 
by assuming that the shifting bars south of Barren Island were ac- 
tually a part of the island itself instead of being separated therefrom 
hy four feet of water at high tide. It is unnecessary to review the 
testimony in detail upon these questions further than to say that we 
are of the opinion tiiat the preponderance of evidence establishes the 
propositions. heretofore stated. 

This suit was brought January 3, 1905, under sections 1638-1650 
of the New York Code, which provide for an action to compel the 
determination of a claim to real property at the instance of a person 
claiming it in fee who has been in possession for one year. As be- 
fore stated, the complainant has established title to the land in con- 
troversy and is entitled to maintain the action to quiet title unless it 
appears that the defendants have been in such actual possession as to 
require an action of ejectment. 

The facts regarding the claim of adverse possession are stated in 
the opinion of tiit judge of the Circuit Court and need not be repeated 
here. Suffice it to say that leases to certain tenants were made by 
defendants, of small lots along the beach. These tenants afterwards 
took leases from the complainant's predecessors, thereby recognizing 
his title. Notices forbidding trespassing have been posted from time 
to time by defendants and a monument was set up on the land in 1887. 
During die summer months one Smith Foster lived on the property 
with the consent of the defendants and acted as their agent in cer- 
tain particulars. He built a lodge and some cabins for sportsmen, 
which were burned down in 1903 by an order of the court issued in 
an action commenced by agents of the complainant, which order was 
subsequently held to be illegal. 

At the time this action was commenced, however, Foster had no 
possession which would justify an action of ejectment. Since his 
eviction the only structure which he had upon the premises in ques- 
tion was a houseboat which was drawn up on the beach. Here he 
slept a portion of the time; his family living at the life-saving sta- 
tion, not on the disputed premises. It is difficult to see, therefore, 
who could have been made defendants in an ejectment action and what 
result could have been obtained had such an action been commenced. 
The complainant could not have sued the so-called Lott lessees for 
the reason that they were his own tenants. He could not have sued 
Foster for the reason that he was only the occupant of a houseboat, 
which he occupied occasionally only. It was not his home and could 
have been floated away at any time. 

Complainant could not have sued the defendants in ejectment be- 
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cause their attempts to establish dominion over the land did not amount 
to possession within any of the authorities with which we are famil- 
iar. When it is remembered that the property in dispute is three miles 
long and nearly a mile in width, that it is not cultivated, inclosed, im- 
proved, or used for the supply of food or capable of such use, it will 
be seen how inconsequential and trivial would be th6 occupation of a 
few small lots along the beach, even if all the defendants' claims were 
conceded, that they were so occupied. 

But in fact the claim of adverse possession must rest upon the so- 
called possession of Smith Foster. We are asked to dismiss this ac- 
tion, which will settle the title to hundreds of acres, upon the theory 
that the question can be determined in an ejectment suit against the 
owner of a wandering scow which was drawn up on the beach and 
used occasionally by him as a lodging house. 

The deed to complainant is not void for champerty. -It is enough 
to say on this subject that at the time of the delivery of the deed there 
was no one in the actual possession of the property, claiming under 
a title adverse to that of the grantors. 

The defendants argue that they were entitled to a jury trial and 
that the refusal to grant their request in this regard was error, re- 
quiring a reversal of the decree. The action is in equity to quiet title 
to land and there is no provision of law which gives the defendant 
the right to a trial by jury in such an action in the federal courts. 
The law assimilating the practice of the federal courts to that of the 
state courts expressly excepts equity causes. The provision of the 
Revised Statutes of the United States is as follows: 

"The practice, pleadings and forms and modes of proceMlngs in dvU cans* 
es, other than equity and admiralty causes, in the Circuit and District Courts^ 
shall conform as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts of record 
of the state within which such Circuit or District Courts are held." Bev. St 
I 914 (U. S. Comp. St. 1901. p. 684). 

There is no provision for trial by jury of the issues in equity causes 
in the United States courts, and, therefore, the state statutes and de- 
cisions are inapplicable. The judge of the Circuit Court was correct 
in refusing to follow the practice of the state courts. Assuming that 
a federal judge might, upon proper application, in such an action, 
have framed feigned issues for trial by a jury, his granting the re- 
quest is entirely discretionary and his failure to grant it furnishes 
no ground for reversal. 

The decree is affirmed with costs. 
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LANGDON Y. TAYLOEL 

(dccuit Court of Appeals, Second Circuit July 1, 1910.) 

No. 236. 

1. Tbial (J§ 71, 390*) — Direction of Vebdict— Subsequent Jubisdiotion. 

After a verdict Is directed and the Jury discharged, the trial judge 
may set the verdict aside and grant a new trial ; but he has no Jurisdic- 
tion to admit new evidence, make new findings on the evidence already 
given, or add to or subtract from the record. 

[E>d. Note.— For other cases, see Trial, Cent Dig. § 167 ; Dec. Dig. §| 
71, 390.*] 
2L BBOKBBS (§ 7*) — CONTBAOT— Pbovisions. 

Where a contract employing a broker to sell coal lands provided for 
the payment of a commission on the broker effecting a sale within six 
months from August 19, 1904, and further provided that, if during the 
six months the broker named to the owner a probable purchaser and the 
property came under the control of the person so named, the broker 
should be entitled to the commission if the sale or lease was made within 
a year from February 19, 1905» the agreement was neither unilateral 
nor abnormal. 

[Ed. Note. — For other cases, see Brokers, Cent Dig. §§ 5-8; Dec. Dig. 
*7.*] 
8. Bbokebs (J 56*) — Sale of Coal Pbopebty— Right to Commissions. 

Defendant employed plaintiff to sell certain coal land for $250,000, 
agreeing to pay $10,000 commissions in case a sale was effected within 
six months from August 19, 1904, and that if during such time the broker 
named to defendant a probable purchaser, and the property came under 
such purchaser's control within a year from February 19, 1905, the broker 
should be entitled to commissions. Plaintiff, on the day the agreement 
was made, named the Ontario & Western Railway as a probable pur* 
chaser, and within the time specified the land was sold to R., who was 
secretary and treasurer of the railroad company, and also of the S. Coal 
Company; the sale having been made through B., who was attorney 
for both companies. R. thereafter transferred the property to the S. 
Coal Company, all of the stock of which, except a few qualifying shares, 
was owned by the railroad company, and it was also shown that a ma- 
jority of the coal company's directors were directors of the railway com- 
pany. Held, that the property was sold to the railway company within 
the terms of the contract, entitling plaintiff to commissions. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. | 56.*] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Action by William H. Taylor against Andrew Langdon. Judgment 
for plaintiff for $12,209.34, and defendant brings error. Affirmed. 

Kenefick, Cooke & Mitchell (James McCormick Mitchell, of coun- 
sel), for plaintiff in error. 
George B. Curtiss and Albert L. Watson, for defendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Qrcuit Judge. The record presents no question of fact. 
At the close of the testimony both parties moved for the direction of 
a verdict. The question at issue is one of law and depends upon the 
construction of a written instrument. The facts are as follows: 

Andrew Langdon, the defendant, was the owner of a tract of coal 

■ II ■ .. ■■■-,. ■>, 

*Por other casei see same topic ft S nxtmbbb 1ji Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
180 F.— 25 



Digitized by 



Google 



386 180 FEDERAL BEPORTBIU 

land at Carbondale, Pa. William H. Taylor, the plaintiff, residing at 
Scranton, Pa., was a man of experience in buying, selling, and leasing 
coal property. -LangdQn desiring to sell his coal land employed Taylor 
as his agent to effectuate the sale, the parties entering into a written 
agreement August 19, 1904. The paragraphs of this contract which 
it is necessary to consider are as follows : 

"Second. — When sale has been made, the party of the first part agrees to 
accept in full payment for the above property the sum of two hundred and 
fifty thousand dollars ($250,000.00) less the sum of ten thousand dollars 
($10,000.00) to be paid by the party of the first part to the party of the second 
part ds his commission, it being agreed that the party of the second part 
has the privilege of obtaining, and shall be paid as a further profit to himself, 
whatever amount may be secured for the property over and above the price 
of two hundred and fifty thousand dollars ($250,000.00) and further agrees 
to promptly deliver the said proi)erty with free and unencumbered title to the 
purchaser thereof. 

"Third. — It is distinctly understood and agreed that the period given to the 
party of the second part in which to dispose of this property is six (6) months 
from the date hereof, and it is further understood and agreed, that if the 
property should be sold or leased, or come under the control of, In any man- 
ner, any of the parties who may be named during the said six (6) months to 
the party of the first part, or any of his agents or representatives, by the 
party of the second part as probable purchasers or lessees, then in that event 
the commission herein ($10,000.00) Is to be paid the party of the second part 
by the party of the first part upon the consumnmtion of sale or lease to such 
parties whenever the same might occur. 

"Sixth. — If at the end of six (6) montlis from the date hereof, no sale or ' 
lease has been effected, then this agreement shall be null and void, except as 
to the provision In Section *Three' which will remain In full force and effect 
for one (1) year thereafter." 

The plaintiff testified that on the day the agreement was made he 
named the Ontario & Western Railway, the Scranton Coal ([^m- 
pany, and some others, as probable purchasers. In this he is corrob- 
orated by Morgan Davis, Jr., but the defendant denies that the Scran- 
ton Coal Company was so mentioned. It is suggested by counsel for 
defendant that the Scranton Coal Company, which became the ultimate 
purchaser, cannot be considered by the court for the reason that the 
assertion that it was niamed by the plaintiff is disputed by the defend- 
ant. We incline to the opinion that by moving for the direction of a 
verdict the defendant conceded all the facts as sworn to by the plain- 
tiff, contending that, even in their most favorable aspect, they pre- 
sented no ground for recovery. At the close of the evidence both 
sides moved for a direction and the dlefendant made no request that 
the question — whether or not the coal company was named — should 
be submitted to the jury. 

After the direction of the verdict the jury were discharged and the 
court adjourned for two months with permission to present the ques- 
tion again upon a motion for a new trial. On the adjourned day coun- 
sel for the defendant presented 44 special findings of fact which he re- 
quested the court to find and asked to be heard upon the question of 
fact "as to whether the Scranton Cpal Company was named by the 
plaintiff as a probable purchaser." The court very properly declined 
to make any special findings and the defendant reserved an exception. 
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He also filed 12 exceptions to the "remarks of the court" in deciding 
the motions for the direction of a verdict. In making these requests 
and noting these exceptions counsel for the defendant has, we think, 
been misled into thinking that because the jury was instructed as to its 
verdict, the trial is to be considered as if it were a trial by the court, 
a jury having been waived. 

Of course, after the verdict was directed and the jury discharged 
the record in the Circuit Court was made up. The trial judge could 
set the verdict aside and grant a new trial, but he could not adttiit new 
evidence or make new findings upon the evidence already in, or add 
to or subtract from the record in any way — the trial was ended. 

It seems probable that defendant's counsel are now in accord with 
these suggestions for they say in their brief, regarding their exceptions 
to the remarks of the court in directing the verdict: 

"We have come to the conclusion that it was wholly unnecessary to file any 
such exceptions. The exception taken to the yerdict directed was clearly 
sufficient to raise every question of law presented hy the undisputed evidence." 

Whether or not counsel dispute the proposition that the Scranton 
Coal Company is to be considered as one of the probable purchasers 
named by the plaintiff, is not entirely clear. We think we are justified 
in assuming that they do not, in view of the fact that, in response to 
an inquiry by the court, counsel expressly stated that they did not wish 
to go to the jury upon this question, and also in view of the following 
quotation from the defendant's brief : 

"We do not, however, propose to discuss the evidence on this issue, because 
we must assume that the question was resolved against us by the direction 
of a verdict in the plaintiff's favor in the court below. We cannot argue the 
question of fact here. The only question presented in this regard Is whether 
the Circuit Oourt should not have submitted this one issue of fact to the Jury, 
or made a special finding thereon in accordance with our request." 

However this may be, we do not deem it of vital importance because 
it is conceded on all hands that the Scranton Coal Company is a crea- 
ture of the Ontario & Western Railway Company and that the latter 
company was named by the plaintiff. All of the capital stock of the 
coal company was owned by the railway company except the few 
shares necessary to qualify the directors. Counsel for defendant say in 
their brief: 

"We do not deny that the Scranton CJoal Company was, in a certain sense, 
controlled by the New York, Ontario & Western Railway Company by virtue 
of its stock ownership ; nor do we deny that Rlckard was, in a certain sense, 
controlled by the Scranton Coal Company in regard to the purchase in ques- 
tion, because it furnished him the money with which to effect such purchase." 

If, then, it appears that the defendant's coal landl was sold or leased 
to the Scranton Coal Company during the period stipulated in the con- 
tract, it follow3 that it came under the control of a purchaser named 
by the plaintiff ; to wit, the Ontario & Western Company. 

Turning now to the contract we find nothing ambiguous in its pro- 
visions. Lanjgdon employed Taylor to sell his Pennsylvania coal 
land for $250,000 and agreed to pay Taylor $10,000, as his commis- 
sion, in making the sale if made within six months from August 19, 
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1904. The agreement further provides that if dluring the said six 
months Taylor names to Langdon a probable purchaser and the prop- 
erty comes under the control of the person so named Taylor shall be 
entitled to the said sum of $10,000 if the sale or lease is made within 
one year from February 19, 1905. We see nothing abnormal or 
unilateral in this agreement. The provision preventing a surreptitious 
sale to the broker's customer is not unusual and, in view of subse- 
quent events, seems to have been wise and necessary. It was simply a 
stipulation on Langdon's part that if Taylor disclosed to him the 
name of the party to whom he proposed to sell the property and that 
party came into full control prior to February 19, 1906, he (Taylor) 
should! not lose his commission. In legal effect it was as if Langdon 
had said to Taylor: 

'*If you seU my coal property or give me the name of a customer who buys, 
leases or gets full control of said property within eighteen months, so that 
I receive *260,000, I wm pay you $10,000." 

In the learned brief of the counsel for defendant, considerable space 
is devoted to the legal and technical meaning of the word "commis- 
sion." We deem it unnecessary to follow this discussion for the rea- 
son that there can be no doubt as to the meanin<y of the parties in the 
agreement in question. The $10,000 which Langdon agreed to pay is 
diescribed as a "commission." It might as well have been called "fee" 
or "compensation," or it might have been left undesignated. Strike 
out the words "as his commission" and the meaning is precisely the 
same. In other words, there can be no question regarding the amount 
to be paid Taylor or the services he was to render to earn it. Prob- 
ably no one will dispute the proposition that if the money had been 
paid by the Ontario & Western Company and if the deea had been 
taken by it within the time named, Taylor would be entitled to the 
$10,000 even if he had done nothing more. He had named the pur- 
chaser who took the deed and, under the contract, was entitled to the 
compensation therein stipulated. How then is the liability altered if 
it appears that the actual purchaser, who furnished the mcmey and 
obtained full control of the property, for reasons of its own placed the 
legal title in a corporation absolutely owned and controlled by it? 

Without intending to intimate that the defendant has been guilty 
of disingenuous conduct, we think it cannot be denied that a ruling 
exculpating him because the deed was not actually taken by the On- 
tario & Western Company would open wide the door to chicanery and 
fraud. 

It remains to consider whether, prior to February 19, 1906, the 
defendant's coal lands were sold, leased or came under the control of 
a purchaser named by the plaintiff. On December 28, 1905, the prop- 
erty was deeded by Rickard to the Scranton Coal Company. If this 
company was named by Taylor it follows that, under the strict, literal 
meaning of the contract, it was sold to one of his "probable pur- 
chasers." 

But, in order to avoid the complications regarding the disputed ques- 
tion of fact before adverted to, we think there can be no answer to 
the proposition that by the deed to the coal company the property came 
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under the control of the Ontario & Western Company— concededly 
named by plaintiff. The money which was paid to the defendant on 
November 16th upon the contract and the $225,000 paid him on De- 
cember 11th was ostensibly furnished by the Scranton Coal Company. 

All the capital stock of the Scranton Coal Company amounting to 
$200,000 was owned and hdd by the Ontario & Western Company ex- 
cept a few qualifying shares, as before stated. A majority of the coal 
company's directors were directors of the railway company. James E. 
Burr, through whom the property was purchased was the attorney for 
both companies. James E. Rickard in whose name the first deed was 
taken was secretary and treasurer of both companies. It is imnec- 
essary to pursue the subject as we have no doubt that the Ontario 
& Western Company furnished the money which purchased the land 
in question, acquired full control and is the de facto owner of the 
same. 

It is contended by the plaintiff that the defendant knew, or should 
have known, that the parties who dealt with him and procured the 
transfers of the property were in fact the agents of the Ontario & 
Western Company. It is also argued by the plaintiff that the trans- 
fer of the title by the circuitous method shown was but a subterfuge 
to enable the defendant to avoid his contract obligations. We do not 
consider it necessary to decide these questions. 

The judgment is afHrmed with costs. 



SLBNTZ v. WESTERN BANK NOTE & ENGRAVING 00. OF C?HI- 

OAGO, ILL. 

(Circuit Court of Appeals, Third Circuit August 1, 19ia) 

No. 24. 

1« Tbial a 142*) — ^Province OF Ooubt and Jury. 

Where the facts are In dispute, bo that different inferences might be 
drawn, a verdict could properly be for either party, and the court cannot 
become a finder of facts and a decider of alternative inferences. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 337; Dec. Dig. | 
142.*] 

2l Master and Servant (§ 289*) — Injury to Servant— Action— Question 
roR Jury— Negligence. 

In an injury action by a servant, whether he was negligent held, under 
the evidence, for the Jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. §8 
108^1132; Dec. Dig. $ 289.*] 

In Error to the Circuit Court of the United States for the West- 
em District of Pennsylvania. 

Action by Andrew Slentz against the Western Bank Note & Engrav- 
ing Company of Chicago, 111. There was a verdict for plaintiff, and 
a judgment for defendant notwithstanding the verdict, and plain- 
tiff brings error. Reversed, with directions. 

Meredith R. Marshall and Thos. M. & Rody P. Marshall, for plain- 
tiff in error. 

*For otber cases see same topic A S numbbb in Dec. ft Am. Digs. 1907 to date» ft Rep'r Indexes 
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Edwin W. Smith and Reed, Smith, Shaw & Beal, for defendant in 
error. 

Before BUFFINGTON and LANNING, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Andrew Slentr 
obtained a verdict for personal injuries against the Western Bank 
Note & Engraving Company. The defendant on the trial asked the 
court to charge that "under the pleadings and all the evidence the 
verdict must be for the defendant," and, the verdict being in favor 
of the plaintiff, it subsequently moved the .court to enter judgment in 
its favor non obstante veredicto. Such motion was granted, and, 
judgment being entered, plaintiff sued out this writ and assigned 
for error such entry. 

After a careful examination of the proofs, we are of opinion the 
court was right in submitting the case to the jury. The facts were 
in dispute, and, when established, different inferences might be drawn 
from them. As such facts or inferences were drawn, the verdict could 
properly be for either party. Under such circumstances a court cannot 
become a finder of facts and a decider of alternative inferences. Dal- 
mas V. Kemble, 216 Pa. 410, 64 Atl. 659; Ackley v. Bradford Town- 
ship, 32 Pa. Super. Ct. 487. 

The proofs of the plaintiff show that the J. B. Orr Company, for 
which he was working, was moving printing machinery for the de- 
fendant C(xnpany from its old location to a new building. The ma- 
chinery was carried in transit on an elevator operated by the defend- 
ant, from the ground floor of such new building to the upper ones oc- 
cupied by the defendant. The elevator was at the rear end of a dark, 
unlighted hall. After the defendant's elevator operator helped put 
the machinery on and remove it from the elevator, during the two 
days the moving was being done, he had always kept the elevator at 
the floor where the machinery was being loaded until the work was 
finished and the men were ready to go up or down on the elevator. 
Slentz had never ridden on the elevator, but had always walked up 
and down the stairs. The building was only partially completed, and 
there was no gate or guard in front of the elevator, but there was no 
proof that Slentz had seen the latter except in. place. On the second 
day Slentz, after helping on one of the upper floors to unload and 
move certain articles from the elevator, walked down stairs carrying 
some tools. As he passed near the elevator on his way to the wagon 
to leave the tools, he was told to get some rollers that had just been 
brought down on it. Heathen called to Bamett, who was employed by 
the defendant to run the elevator, "Have you got them rollers on the 
elevator?" to which Bamett replied that he had. The plaintiff then 
said, "Wait a minute, and I will come and get them," to which Bar- 
nett replied, "All' ri^ht." Slentz then went about twenty feet to the 
wagon, laid down his tools, and returned to the elevator. Instead of 
remaining, as plaintiff contended he promised to do, Barnett had mean- 
while taken a workman to one of the upper floors, leaving the shaft 
unprotected. The plaintiff returned to get the rollers, and thoug^ht 
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he saw the elevator in place. He stooped and reached into the open- 
ing to get the rollers, but instead fell forward into the shaft and was 
injured. This testimony was denied; but, the jury having found for 
the plaintiiF, we must regard it as established that Barnett said what 
Slentz testified to, and that it was meant and accepted as a promise 
to Slentz that he would wait tiiere for him. 

Under such circumstances the question of Slentz's conduct, as bear- 
ing on the question of negligence, was for the jury, and in determining 
that question the effect of Barnett's promise was to be given due 
weight. In Northern Pacific Railroad Company v. Amato, 144 U. S. 
466, 12 Sup. Ct. 740, 36 L. Ed. 606, a railroad section hand walked 
across a bridge and gave no thought to the approach of a train, be- 
cause the boss had told him no train would come over the bridge at 
that hour. The trial court in its charge told the jury that, on the 
question whether it was a prudent thing for the plaintiflF to walk across 
the bridge in the manner he did and not see the engine approaching 
until it was directly upon him, they had a right to take into considera- 
tion the statement, which he said was made to him by the boss, that 
it was safe for him to cross at that time, and that no engine would 
go over the bridge until about half-past 7 o'clock. Of this the Su- 
preme Court say : 

"The testimony of the plaintiff that the boss or foreman of the defendant 
had told him that no train or engine would come over the bridge until about 
7 or half-past 7 o'clock was properly to be taken into consideration by the 
Jury in determining the question whether the plaintiff was negligent in not 
seeing the engine. We concur also with the view • ♦ • that It was fairly 
a question for the Jury to determine whether or not it was negligence on the 
part of the plaintiff not to keep a lookout for a coming engine, in view of the 
assurance of the boss that there was none to come, and that the case is quite 
within the decisions in Bradley v. New York Central RaUroad, 62 N. Y. 09, 
and Oldenburg v. New York Central Railroad, 124 N. Y. 414 [26 N. E. 1021]." 

In view of this and other decisions, viz., Ernst v. Hudson Com- 
pany, 35 N. Y. 9, 90 Am. Dec. 761, Gary v. Morrison, 129 Fed. 177, 
63 C. C. A. 267, 65 L. R. A. 659, Metal Company v. Maroni, 123 
Fed. 410, 59 C. C. A. 518, AUis Company v. Reilley, 143 Fed. 298, 
74 C. C. A. 436, Swift v. Langbein, 127 Fed. Ill, 62 C. C. A. Ill, 
and in Hght of the facts of Barnett's promise and his usual course of 
keeping the elevator on the level of the floor where this moving gang 
was working, we are clear that the question whether the defendant 
was guilty of contributory negligence was for the jury and not the 
court to decide. The case falls within the principle laid down in Rail- 
road V. Stout, 17 Wall. 657, 21 L. Ed. 745: 

••Certain factB we may suppose to be clearly established, from which one 
sensible, impartial man would infer that proper care had not been used and 
that negligence existed, and another man equally sensible and equally im- 
partial would infer that proper care had been used and that there was no neg- 
ligence. It is this class of cases and those akin to it that the law commits to 
the decision of the jury." 

Judgment will therefore be reversed, with directions to enter judg- 
ment for the plaintiff, in accordance with the verdict rendered by the 
jury. 
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WING SING LUNG & CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit June 27, 1910.) 

No. 872. 

I* Customs Duties, (§ 38*) — Classification— Chinese Sausages— "Boloona 
Sausages." 

The provision in Tariff Act July 24, 1897, c. 11, 9 2, Free List, par. 656, 
30 Stat. 201 (U. S. Comp. St 1901, p. 1687), for '^sausages, Bologna," does 
not include sausages of Chinese origin, under the circumstances of this 
case. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 38.*] 

2. Customs Duties (J 17*) — Construction of Stat otes— Fluctuating Db- 
pabtmental Practice. 

Held, that sundry official rulings as to the scope of a tariff provision 
did not go so far as to establish a departmental usage of a determinate 
character, as they fluctuated with regard to several importations in ac- 
cordance with the peculiar facts in reference thereto. 

[Ed. Note.— For other cases, see Customs Duties, Dec Dig. f 17.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For decision below, see 171 Fed. 906, affirming a decision by the 
Board of United States General Appraisers (G. A. 6,250, T.' D. 29,- 
923), which had affirmed the assessment of duty by the collector of 
customs at the port of Boston. The case was submitted on briefs, 
without oral argiiment 

Searle & Pillsbury, Guy A. Ham, and William E. Waterhouse, for 
importers. 

D. Frank Lloyd, Asst. Atty. Gen., and Thomas M. Lane, Sp. Atty., 
for the United States. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a customs case, depending on 
the application of paragraph 655 of the tariff act of 1897 (Act July 24, 
1897, c. 11, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1687]), part of 
the free list thereof, containing only the following words: "Sausages, 
Bologna." The decisions of the collector, the Board of General Ap- 
praisers, and the Circuit Court were in f^vor of the United States; 
and, as the questions involved are not questions of law, but purely 
questions of fact, and as in no event can it be said that the importers 
make a clear case, the usual rule firmly established by the Supreme 
Court applies, that the concurrence of two tribunals with reference to 
a mere question of fact is not to be set aside, except for very grave 
reasons. Nevertheless, the ingenious argument submitted for the im* 
porters justifies us in giving the matter some further attention. 

The importers admit that this is "common Chinese sausage," and 
they state what are the component parts.* They maintain that the ex- 
pert called in behalf of the importers testified that in the trade the term 
"Bologna sausages" means sausages similar in structure to those in 

•For oUier casei mo lame topic & S mttmbbr in Dec. ft Am. Digi. 1907 to datfl^ ft Rep*r Indaous 
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question here. Nevertheless, the expert referred to, who is an Italian, 
and a large dealer in sausages imported from lUly and nearby coun- 
tries, and perhaps in sausages made in the United States, closes his 
testimony as follows: 

"Q. When you were testifying In answer to Mr. Garland's cross, you said 
*they,' meaning the Importation In question, *were not known in the trade as 
Bologna sausage.' A. Not In the United States." 

There is, indeed, no evidlence in the record that any such trade 
nomenclature ever included the "common Chinese saufeage." 

However, what the importers rely on are sundry rulings of the offi- 
cials which undoubtedly broaden out the application of the words 
"sausages, Bologna," as normally understood. Nevertheless they do 
not go so far as to establish a departmental usage of a determinate 
character, because they fluctuate with regard to several importations 
in accordance with the peculiar facts in reference thereto; and each 
of them disposes of a special question of fact only, and none deals in 
any way with any such rule of law, or any such general rule of con- 
struction, as would give the statute any specific effect. The ruling of 
Assistant Secretary Tichenor of April 17, 1899 (T. D. 9,340), goes 
the farthest of any, in that it permits the classification of "Frankfurter 
sausages" under the paragraph in question, stating "that the materials 
frcwn which they are made are similar to those used in the manufac- 
ture of German sausages, which are admitted free as Bolo^a sau- 
sages." Therefore the "Frankfurters" were held substantially the 
same in quality as Bolognas strictly and geographically so designated, 
so that the only difference was with reference to the particular lo- 
cality where they were made. They were apparently the same things, 
although with a difference in name. They might also come, in a broad 
way, through kindredship, within the rule declared in S. S. Pierce Co. 
V. United States, decided in the Circuit Court for the District of Mas- 
sachusetts on February 12, 1910. 176 Fed. 440. As the United 
States justly say, the material of this importation consists of "chunks 
of fat and lean beef in rather coarse condition," "the meat is not chop- 
ped fine," "and it is a crudie, unsavory looking product, having neither 
the qualities of Bologna sausage nor its reputation." It is a fair 
adaptation of the language of the importers to observe that it "seems 
like straining the doctrine of commercial designation beyond its lim- 
its to hold that an article of Chinese origin, imported and dealt in ex- 
clusively by Chinese, and sold exclusively to Chinese," and of the 
character shown here, and without the aid of any trade nomenclature, 
can be held to be covered in by the statutory expression "sausages, 
Bolc^na." 

The judgment of the Circuit Court is affirmed. 
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NEALL y. P. DOUGHERTY C50. 

THE SOMERS N. SMITH. 

(Circuit Oourt of Appeals, Second Circuit July 5, 1910.) 

No8. 244-245. ' 

Towage (M 3, 7*) — Bbe/lch op Towage Contbaciv-Sbbviob in Nature of 
Salvage. 

Libelant's tug was employed by respondent to tow three barges to Nor- 
folk from Assateagne, Va., where they had been anchored In a storm, re- 
spondent's towing tug having been disabled. They were represented as 
being in a safe anchorage, but were found to be in the breakers in a dan- 
gerous position, and where the tug could not reach them because of her 
draft, and smaller vessels refused to attempt to take a line to them owing 
to the danger. Aftar making every effort, the tug gave up for the day, 
and during the night one of the barges having begun to leak, and being 
in danger of sinking, her master slipped her anchor, and allowed her 
to drift ashore. In the morning the storm having abated, the tug, with 
the assistance of a life saving crew, got a line to the other two, and 
by direction of respondent towed them to a place of safety, and left them. 
Held, that she was not liable for breach of her towing contract, nor for 
the going ashore of the one barge, but was entitled to recover for the 
towage service rendered to the others in the nature of salvage, and that 
an allowance of $500, made by the trial court, would not be disturbed. 

[Ed. Note. — For other cases, see Towage, Cent Dig. §{ 3, 6^ 7, 10; Dec 
Dig. §§ 3, 7.*1 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suits in admiralty by Frank L. Neall, as trustee, against the P. 
Dougherty Company and cross-libel by the P. Dougherty Company 
against the tug Sbmers N. Smith. Decree for libelant Neall on both 
original and cross-libel (168 Fed. 415), and the P. Dougherty Company 
appeals. Affirmed. 

See, also, 159 Fed. 1016. 

On appeal from decrees of the District Court for the Southern Dis- 
trict of New York in favor of Frank L. Neall, as trustee, for $875.29 
damages and costs in the first of the above entitled actions, and for 
$316.89 costs in the second of said actions. In the first action Neall, 
as trustee, recovered $500 for towage service, in the nature of salvage, 
and costs. In the second action, which was a cross-libel filed by the 
Dougherty Company to recover damages against the tug Somers N. 
Smith for its alleged breach of a contract of towage, the libel was dis- 
missed with costs. In both actions the Dougherty Company appeals. 

De Lagnel Berier Qames J. Macklin, 6i counsel), for appellant. 
Robinson, Biddle & Benedict (Roderick Terry, Jr., and W. S. Mont- 
gomery, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On the 23d of March, 1906, the tug Mar- 
garet owned by the P. Dougherty Company started from New York, 
with three barges in tow, bound for Norfolk, Va. The barge Dendron, 

•For other cases tee aame topic & S numbbb in Dec. ft Am. Dlgi. 1907 to date^ ft Rop'r Indexes 
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loaded, was next the tug on a hawser and the barges Norfolk and Em- 
brey, light, also ok hawsers, were being towed, in the a^ove order, be- 
hind the Dendron. On the next day the flotilla encountered a heavy 
northeast gale and snowstorm, and endeavored to find shelter in Tom's 
Cove, Virginia. On the way in the Dendron's hawser fouled the tug's 
propeller and the tug anchored and signaled the tow to anchor also. 
This was done, but the Margaret could not hold her ground and, be- 
ing unable to operate her propeller, drifted upon Wallop's Beach. The 
three barges remained at anchor. 

The situation was one of great danger, the barges being exposed 
to a northeast gale, a heavy sea and a lee shore, less than a mile 
distant. 

On the 25th of March the master of the tug Somers N. Smith, 
having heard of the stranding of the Margaret, started from Delaware 
Breakwater to render such assistance as was needed, but before leav- 
ing the breakwater he was recalled by signal, to await the result of a 
conversation over the telephone between the owners of the Smith 
and the Margaret. This conversation resulted in an agreement that the 
Smith should proceed to Assateague and tow the three barges to Nor- 
folk for $500. If she succeeded in floating the Margaret without 
delay she was to get $200 in addition, or $700 in all. The Smith 
reached Assateague at 7 :30 a. m. on the morning of the 26th, found the 
barges laboring in a heavy sea and endeavored in every way possible 
to get a line on them, but without success." The tug drew too much 
water to approach them successfully and as it was she struck bottom 
several times. No smaller boat would attempt so dangerous an under- 
taking. All requests to do so were refused. 

On Monday night the master of the Dendron, finding that she was 
leaking and might fill and sink, threw oflF the anchor chain, letting both 
chain and anchor ^o, and she drifted on the beach. The next morning 
it was possible, with the assistance of the life savers, for the Smith 
to get a line to the other barges and they were towed to a place of 
safety. She could have towed them to Norfolk if the Dougherty Com- 
pany had permitted. The foregoing brief outline of the testimony 
sufficiently states the facts necessary for a determination of the prin- 
cipal questions involved. The details are stated at length in the opin- 
ions of the District Judge and the commissioner. 

The libel of the Dougherty Company cannot be maintained. The 
Smith started out with a wrecking crew, but she was turned back and 
discharged her crew on hearing from the owner of the barges that 
a salvage service was not desired. On reaching Assateague she found 
the barges in a location so dangerous that it was impossible to get a 
line to them, in the then condition of the weather. The Dendrgn went 
ashore through the action of her own master. His act in casting the 
anchor chain overboard probably saved her from sinking in deep 
water. But whether wise or otherwise his action cannot be imputed 
to the Smith. If a fault, it was the fault of an agent of the Dougherty 
Company and not of the Smith or her agents. 

That the Smith is entitled to some compensation for her services is 
too plain for debate. She came from the Delaware Breakwater at 
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the request of the Dougherty Confpany to rescue the barges and tow 
them to Norfolk. She had every reason to believe that they were in 
no immediate danger. She was a large and powerful tug drawing 13% 
feet of water, well manned and equipped for the service for which she 
was employed, and was occupied at least 50 hours in the service. She 
was in no way responsible for the loss of the Dendron and would have 
towed the other two barges to Norfolk had she not been ordered back 
to the Delaware Breakwater by the Dougherty Company. 

There was proof that $10 per hour was a reasonable compensatiod 
for such services as she rendered, and the amount agreed on by the 
parties — $600 — ^was not for salvage but for a towage service. It may 
be that if the case had been tried in the first instance before this 
court a smaller sum than $500 would have been allowed, but the 
question here is — ^Was the award so excessive as to justify us in setting 
it aside and awarding a smaller amount? We think not. The Smith 
was entitled upon the facts to a substantial award and we cannot say 
that $500, which amount was approved by the Judge and the com- 
missioner, both admiralty lawyers of large experience, is excessive or 
unwarranted by the testimony. 

The decrees are affirmed with interest and costs. 



DICKINSON r. NBTHERLAND AMERICAN STEAM NAVIGATION OO. 

(Circuit Court of Appeals, Second Circuit June 80, 1810J 

No. 28a 

Shipping (§ 81*) — Negligbxt Management of Vesseit-Cbushino Ooaltng 
Babgb Against Pier. 

A ooal barge was placed between a large steamship and a pier at ebb 
tide, which tended to keep the steamship away from the pier, and re- 
mained there until high tide. It was afterward found that her side 
next the pier was crushed in. The steamship was made fast to the pier 
by lines, and also breasted off by two booms which extended on an up- 
ward slant from the pier to her side. Held, on the evidence, that the 
Injury to the barge was caused by her being squeezed between the steam- 
ship and the pier when the tide rose, due apparently to the elevation 
of the outer ends of the booms, which permitted the steamship to come 
closer to the pier, and that her owner whose employes so placed and left 
the barge was liable therefor. 

[Ed. Note. — ^For other cases, see Shipping, Cent Dig. §S 344, 345; 
Dec. Dig. I 81 ;• Navigable Waters, Cent Dig. § 98.] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by G. E. Dickinson against the Netherland Ameri- 
can Steam Navigation Company. Decree for respondent, and libelant 
appeals. Reversecl. 

This cause comes here upon appeal from a decree of the District 
Court, Southern EHstrict of New York, dismissing a libel brought to 
recover damages alleged to have been sustained by the coal barge 

*FoT other cases see same topic & fi numbeb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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California through being crushed between the respondent's steamship 
Rotterdam and the pier at which she was lying. 

Wheeler, Cortis & Haight (J. W. Griflfin, of counsel), for appellant. 
Wing, Putnam & Burlingham (James Forrester, of counsel), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The decision of the District Judge 
merely contains the statement that, "there is nothing in The Adelaide; 
as reported in 131 Fed. 1002, to change the view of the evidence ex- 
pressed at the hearing;" but the record contains no statement of what 
that view was. We have reached a different conclusion for the 
following reasons : 

(1) The coal barge, which carried 600 tons of coal, was put by re- 
spondent's employes in between the steamship Rotterdam and the pier 
on the evening of June 26, 1908. The steamer lay on the south side 
of the pier, and was made fast with lines, and was also breasted off 
with two booms. The tide was then ebb, and its natural tendency was 
to keep the Rotterdam as far away from the piers as the lines would 
permit, and also to keep the barge close up against the steamer's 
side. The coal foreman of respondent testified that there was then 
a foot and a half to two f^et space between the inshore side of the 
barge and the pier. Also that at that time the steamer was 26 feet 
out from the dock. 

(2) The Government Tide Tables showed that it was low water at 
Governor's Island at 1:20 a. m. June' 27th and high water at 7:23 a. 
m. That morning (Saturday) the barge was moved to the north side 
of the pier, with some coal yet on board which on Tuesday she de- 
livered to the Nieuw Amsterdam. 

(3) The tide rises and falls at this pier from four to six feet de- 
pending on wind and other conditions. The deck of the dock is about 
three feet above high water. The breasting booms ran from the deck 
of the dock inside the string-piece to the side of the ship, one for- 
ward and one aft. It does not appear whether or not there was 
greater breadth of beam on the ship elsewhere than at the points 
they touched. The inshore ends of the breasting booms were securely 
fastened with chains around the string-piece so that they could not 
slip, but the fastening acted as a joint so that the outshore ends of the 
booms could rise and fall. 

All of the above, except the Government Tide Tables is from re- 
spondent's evidence. The same evidence leaves us somewhat in doubt 
as to the outshore ends of the booms. 

(4) Answering the question where the booms touched the ship re- 
spondent's witness says : 

"They hang down 20 or 30 f^t from the deck down, and the same way 
np, maybe 30 feet np from the water line. • • • Not 30 feet— no ; pretty 
near 20 feet-HBomewhat like that; according to the tide and the ship dis- 
charging** 

"Ql. Does the position of the booms up against the ahlp's side vary with 
the tide? A. The booms — that end there— is BtiU. (The record does not dls- 
dose which end he pointed to.) That can't move, that end. 
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"Q2. When the ship rises and falls with the tide, the end that Is on the 
string-piece does that move? A. Only just raises up like that (indicating); 
that Is made fast with a big chain. At high tide the boom slopes up from 
an Elevation 3 feet above the water to an elevation of 20 feet. * • • - Un- 
der any change of the tide the ship can't move ; she might move ahead 2 or S 
feet, but that is all. ♦ ♦ ♦ The crew attend to the lines of a ship lying 
along a pier as the tide changes.'' 

The master of the barge testified to hearing a crushing sound about 

3 a. m. which waked him up. He searched and found the barge 

.squeezed up against the dock, and the next day found that she was 

leaking. Evidently for some reason the District Judge discredited his 

statement ; so we may leave it out. 

(5) Libelant gave testimony, which we see no reason at all to dis- 
credit, that upon examination by competent person shortly after June 
27th the barge was found in a leaky condition with knees broken and 
fastenings started and the side shoved, in for a distance of the length 
of the boat, as if she had been squeezed. 

The respondent insists that libelant's claim is untenable ; that he 
proved too much, because, if an enormous vessel like the Rotterdam 
were forced in toward the dock by the flood tide with the barge be- 
tween, she would have crushed the latter like an egg shell. But we do 
not understand that any sueh contention is made by libelant, nor that 
it is suggested that the Rotterdam was left entirely free to move in- 
wards. The booms concededly breasted Her out, and the only question 
is whether as rigged there was play enough to allow her to come in far 
enough to squeeze the barge so as to inflict the injuries subsequently 
found. We find nothing incredible in the theory advanced. The evi- 
dence leaves it uncertain whether the outer end of the boom moved up 
or down as the ship rose and fell. The answer to Q2 would seem to 
indicate that was the fact, as it would be if the outer end were fastened 
in place on the ship's side so that it would not slip, but the fastening 
would act as a joint as it did at the inshore end. If thus rigged, it is 
manifest that the rise and fall of the ship with the tide would reduce or 
lengthen her distance from the pier. The answer to Ql would seem 
to indicate that the outer ends of the booms were not made fast to the 
ship, that she slipped up and down over them as the tide rose and fell, 
while they did not move. If that be so, there must have been some rig- 
ging to keep them in place against her push under the influence of a 
flood tide since they angled up from 3 feet above to 20 feet above the 
water line. There is nothing to show what that rigging was, but it 
must be difficult to h9ld down the outer end of a 3o-foot boom against 
upward thrust, when the only apparent anchorage of the downhaul guy 
is on a pile of the dock a few feet bdow the inshore pivot. It would 
seem that any such rigging would necessarily result in giving some lit- 
tle vertical play to the outshore end. Very little play was required to 
allow a movement of the Rotterdam towards the dock, after the tide 
turned, sufficient to absorb the small margin of "one and a half to two 
feet*' which was all there was when the ebb tide operated to keep her 
oflF. We have then an injury to the barge of such a character as could 
result only from her being squeezed transversely, the conceded fact 
that she lay where the Rotterdam, with a very slight change of posi- 
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tion, would inevitably have squeezed her, and no satisfactory evidence 
that the steamer was so breasted out that such a slight change was 
not possible. Indeed, the evidence rather indicates that it was quite 
to be expected. 

The decree is reversed, with costs, and instructions to enter a decree 
for libelant for such damages as may be shown, with costs. 



In re HOWARD. 
(Circuit Court of Appeals, Second Circuit July 21, 1910.) 
No. 318. 

1. Bankbuptct (§ 409*) — ^Acrs in Fraud of Orbditob&— Failxjbb to Keep 

Account Books. 

Where the business of a bankrupt was that of mining promoter, not 
requiring elaborate accounts, and he had no employ^ and each of his 
mining deals was separate and complete in itself, and he relied entirely 
upon x)ocket memoranda, noting upon them the deposits and withdrawals 
from his bank account, haying his bank book balanced each month, such 
records and memoranda were sufficient as respects the rights of his cred- 
itors ; they disclosing substantially the state of his financial affairs. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 409.*1 

2. Bankbuptct (§ 414*) — ^Fbauduuent Transfers. 

Suspicious circumstances are not enough to show a fraudulent transfer 
of property by a bankrupt 

[Bd. Note.— For other cases, see Bankruptcy, Dec. Dig. { 414.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Oliver O. Howard, bankrupt. From an order 
denying a discharge, the bankrupt appeals. Reversed and remanded, 
with instructions to grant a discharge. 

The bankrupt petitioned for his discharge. Two creditors objected to the 
granting of the application and filed specifications charging in substance: 

(1) That the bankrupt with intent to conceal his financial condition failed 
to keep books of account • 

(2) That the bankrupt fraudulently transferred and concealed his assets 
and continued to conceal them up to the time of the bankruptcy. 

(3) That the bankrupt fraudulently transferred and concealed property 
within four months of the bankruptcy. 

(4) That the bankrupt made false oaths. 

The application and objections were referred to a special master, who 
personally heard the bankrupt, his wife, and another witness, and, by depo- 
sition, two other witnesses, and filed a report finding that the objecting creiV 
itors had failed to substantiate any of the specifications of objection and 
recommending that the discharge should be granted.! 

•For other cases see some topic A S numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 

tThe report of the special master contains a full examination of the evidence pre- 
sented before him and a careful consideration of the questions of law and fact aris- 
ing in connection with each of the specifications of objection. The opinion of the 
district Judge, however, is practically confined to the first specification. Consequently 
only that part of the report of the special master which relates to the first specifica- 
tion is printed here. This part follows: 

"First Specification: Failure to keep books, ftc. 

"From the great mass of testimony before me it appears that In 1900, when the Rat- 
clifTe mine went to the wall, down to the filing of the bankruptcy petition, the bankrupt 
was engaged in the business of promoting mines In various parts of the United States 
and Mexico, and had no office or fixed place of residence where books might be kept; 
that he had no employes and that each one of these mining deals was separate and com* 



Digitized by 



Google 



M& 180 FBDEBAL BEPOBTBB. 

The District Court heard the question of granting the discharge npon the 
report of the special master; fonnd that the first specification of objection 
was established, and denied the discharge. 

Rounds, Hatch, Dillingham & Debevoise (R. S. Rounds, of counsel), 
for appellant. 

Blandy, Mooney & Shipman (J. S. Frank and Arthur B. Williams, 
of counsel), for appellee; 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We think that the special master was right in 
his opinion that the objecting^ creditors failed to substantiate their first 
specification of objection. The business of the bankrupt — that of a 
mining promoter — did not require any elaborate accounts. The rec- 
ords and memoranda which he kept seem to have been sufficient to 
disclose substantially the state of his financial affairs, and that was 
enough. In our opinion the evidence was insufficient to warrant a 
finding that the failure to keep more complete records arose from any 
intention upon the part of the bankrupt to conceal his financial condi- 
tion. Certainly we think the evidence would not warrant such a findl- 
ing in the face of the report of the special master who saw the bank- 
rupt upon the stand and heard his testimony at length. 

We also think that the special master was right in his conclusions 
with respect to the other specifications of objection. It is true, as 
pointed out by the district judge, that the evidence concerning the 
transfer of the Mt.. Shasta mining lease from the bankrupt to his wife 
was not altogether satisfactory. But suspicious circumstances are not 
enough to show a fraudulent transfer, and, assuming that the doctrine 
of continuous concealment applies in the case of fraudulent transfers, 
we think that the objecting creditors failed to substantiate their 
charges of the fraudulent concealment of assets and the making of 
false oaths. 

The order of the District Court is reversed, with costs, and the cause 
remanded, with instructions to grant the bankrupt his discharge. 

plete In Itself; that It was bis practice to rely entirely upon pocket memoranda, noting 
upon these memoranda the deposits and withdrawals from his bank account, haying his 
bank book balanced each month. He has produced and marked in evidence the balance 
sheet or statement from his book, with the vouchers attached, covering the period from 
1902 to the date of the bankruptcy proceedings. Although a system crude in Itself. I 
think the records are sufficient to satisfy the statute and are such records from which 
his financial condition might be ascertained. Nor have the objecting creditors. In my 
opinion, sustained the burden 61 proving intent on the part of Mr. Howard to conceal 
his financial condition by failure to keep more elaborate books of account and records. 
In re KeefTer, 14 Am. Bankr. Rep. 290, 136 Fed. 8S5; In re Hamilton, 18 Am. Bankr. Bep. 
833, 138 Fed. 823. 

'rA discharge should not be refused od suspicious circumstances and mere sarmiss 
where proof is lacking. In re Chamberlain, 11 Am. Bankr. Rep. 95, 126 Fed. 629. 

"I think that this obJecUon should be overruled." 
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MAOEY CO. et aL v. GLOBB-WBSRNICKB 00. 

(Glrcnit CoMTt of Appeals, Seventh Circuit AprU 19, 1910. Behearing De* 

Hied June 10, 1910.) 

No. 1,607. 

1. Patents (J 129*) — ^AssTOinnBNT&— Bppbct as Bstoppei.— Cobpobatiow of 
Which Absiqnob is Offioeb and Stookholdeb. 

Wbile a corporation organized by a patentee who has assigned his 
patent for the purpose of carrying on business in violation of the 
rights of the assignee is estopped equally with the assignor to deny the 
validity of the patent when sued for infringement or to invoke an ad- 
judication of invalidity made in a suit against Its predecessor in busi- 
ness no such estoppel arises where it was organized in good faith to 
take over and continue the business of its predecessor, and without 
any reference to the patent merely because the assignor is one of Its 
stockholders and ofiflcers. 

[Ed. Note. — For other cases, see Patents, Cent Dig. SS 184-186; Dec. 
Dig. S 129.*] 

Z, Patents (§ 327*) — Suit fob Infbinqement— Res Judicata— Estoppel. 

Complainant brought suit against a partnership for infringement of 
a patent for a bookcase, which it owned through assignment from the 
patentee, and the result was an adjudication that the patent was in- 
valid. Pending the suit the partnership was reorganized into a stat- 
utory stock partnership with a large increase of its capital and plant, 
and an enlargement of its business. Some two years after the termina- 
tion of the suit the active promoter and practical manager of the part- 
nership died, and the remaining stockholders a short time thereafter 
employed the patentee through whose assignment complainant held 
its patent as president and general manager on a salary, transferring 
to him a nominal amount of stock. Such arrangement continued for 
two years when the jmrtnershlp, which was solvent, was reorganized 
as a corporation, having in the main the same stockholders, more 
than 100 in number. The patentee then became the owner of about 
one-flfth of the stock, and president of the company. During all of 
such time the different concerns had made and sold different kinds 
of office furniture and continued to make and sell, without material 
change, the alleged infringing bookcases, and complainant brought a 
new action for Infringement against the corporation and its president 
Beld that there was nothing in such facts to show that the defendant 
corporation was organized for the purpose of infrin^g the patent 
or otherwise than in good faith and for legitimate purposes nor to 
create an estoppel against it or against its president as such which 
would prevent them from contesting the validity of the patent, and that 
the corporation was so in privity with its predecessor partnership as 
to render the decree in the suit against the partnership conclusive of 
the invalidity of the patent in the second suit. 

[B)d. Note.— For other cases, see Patents, Dee. Dig. ( 827.* 

Operation and effect of decision in equitable suit for infringement, 

see note to Westlnghouse Eaectric & Mfg. Co. v. Stanley Instrument Co., 

68 0. a A. ML] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

^or other casei lee same topic A ( numssb in Dec. & Am. Digi. 1907 to date» ft Rep'r Indezee 
180F.--26 
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Suit in equity by the Globe-Wemicke Company against the Macey 
Company and Otto H. L. Wernicke. Decree for complainant, and de- 
fendants appeal. Reversed. 

The appellants, defendants below, appeal from a decree of the Circuit 
Court granting an injunction and accounting for alleged infringement of. 
letters patent No. 557,737, under a bill filed against them by the api>ellee. 
as complainant and owner of such patent. In the bill special circumstances 
are averred for the relief sought against the appellants, in substance, tbat 
the appellant Wernicke is the patentee in the above-mentioned imtent and 
assignor thereof in favor of the appellee for value, and procured the or- 
ganization of his codefendant, the Macey Company, as a cloak for the man- 
ufacture of competing and infringing products, and was both manager and 
principal stodcholder thereof. 

The complainant appellee is an Ohio corporation, located at Cincinnati, 
Ohio ; and the defendant appellant, the Macey Company, is a Michigan cor- 
poration, located at Grand Rapids, Mich., but having a place of business (as 
well) at Chicago, 111., whUe the defendant appellant, Wernicke, Is president, 
general manager and stockholder therein, residing at Qrand Rapids, Mich., 
and having neither personal residence location, nor place of business in 
Illinois. The answer of the Macey Company takes Issue upon all mate- 
rial charges of the bill, except that the defendant Wernicke is its president, 
general manager, and one of its stockholders; challenges with apt aver- 
ments the validity of the patent; and sets up prior adjudication of in- 
validity thereof between the complainant and the answering defendant's 
predecessor In title, business, and interest, with apt 'averments of its sue- 
eesslon to the benefits thereof. On behalf of the defendant Wernicke, ap- 
pearing specially for such purpose, 'a plea was Interposed that the court was 
without jurisdiction over him in personam, for the reason that he was a 
citizen and resident of Michigan and "has no regular and established place 
of business" in Illinois, and his sole connection with the business of the 
Macey Company Is that of "an officer and employ^" thereof. This plea 
was overruled and Wernicke subsequently filed his answer, reserving the 
Jurisdictional objection, setting up (in substance) the matters of defense 
averred on the part of the Macey Company, together with averments of his 
former relations to the complainant and of his present interest in and re- 
lations to the Macey Ck>mpany. 

The facts Involved in the various contentions of the parties are mainly 
stipulated of record, and the only substantial controversies of fact arise In 
such inferences from undisputed circumstances in evidence as are sought 
by the parties respectively, for affirmance or reversal of the decree. Such 
facts as are deemed pertinent and material upon the Issues are stated in 
the opinion. 

Fred L. Chappell and McGorge Bundy, for appellants. 
Robert Parkinson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree appealed from runs alike against both defendants appel- 
lants, in effect adjudging infringement and granting relief against 
the Macey Company, as the manufacturing corporation, and Wernicke, 
as an individual trespasser ; and the opinion of the trial court rests the 
decree upon this deduction of fact, as we understand the opinion: 
That the Macey Company was organized as a corporation, at the in- 
stigation of Wernicke (patentee and assignor of the patent in suit), for 
the purpose of carrying on business in violation of the rights of com-, 
plainant under the patent, and the business thereof was conducted to 
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that end, so that the corporation and all associates joining in such ob- 
ject were Wernicke's instrumentalities for the alleged infringement. 
The estoppel which arises against the assignor of the patent and his 
associates, under a state of facts thi^ assumed, is well settled;^ and 
were such finding in conformity with the evidence, we believe the au- 
thorities concur in the rule which excludes both defendants from set- 
ting up either defense challenging the validity of the patent — ^whether 
through prior adjudication referred to or other evidence. On the 
other hand, if it is proven that the Macey Company was organized by 
the body of incorporators, entirely in good faith, as a concern to take 
over the plant and business of its predecessor therein, having a long- 
established line of manufacture and sale of sectional bookcases and 
other furniture, and that it was continuing and carrying on such busi- 
ness accordingly — was neither organized as the instrument of Wer- 
nicke to invade rights of the complainant under his patent, nor oper- 
ating in any just sense as his creature for such ©bject — the doctrine 
above stated is not per se applicable, through the fact alone that Wer- 
nicke is serving it as manager and has interest therein as a stockholder 
(Boston Lasting Mach. Co. v. Woodward, 82 Fed. 97, 98, 27 C. C. A. 
69 ; Regent Mfg. Co. v. Penn. Elec. & Mfg. Co., 121 Fed. 80, 82, 57 
C. C. A. 334; Babcock & Wilcox Co. v. Toledo Boiler Wks. Co., 170 
Fed. 81, 85, 95 C. C. A. 363) ; although evidence of mala fides in such 
engagement and service, doubtless, may create the estoppel with or 
without fraudulent i)urpose in organizing the corporation. 

The appellants contend that the invalidity of the patent in suit is 
res adjudicata — ^at least as between the complainant and the Macey 
Company — and that its invalidity is established as well by other proof 
in the present record. If the Macey Company, however, is subject 
to the above-mentioned rules of estoppel under the state of facts in 
evidence, neither these contentions, nor others discussed in the argu- 
ment, call for consideration upon this appeal.* So, the inquiry is fun- 
damental, whether that rule is rightly applicable to the case ; and while 
the inferences of fact stated in the opinion of the trial court are en- 
titled to great weight thereupon, the circumstances on which they are 
predicated are mainly stipulated in evidence and entirely uncontro- 
verted. Our independent judgment, therefore, is rightly invoked, and 
must be exercised for Iheir interpretation. 

The facts showing the relations of the complainant to and with the 
parties and subject-matter of the controversy may be briefly sum- 
marized : The Globe- Wernicke Company is a corporation made up of 
two former corporations — ^the Globe Company, of Cincinnati, Ohio, 
and the Wernicke Company, originally of Minnesota, located at 
Minneapolis. In 1895 the defendant Wernicke assigned to the Wer- 
nicke Company his application for the patent in suit, not then granted ; 
and that company was engaged for some time in manufacturing sec- 
tional bookcases at Minneapolis, under the patent — with Wernicke 
appearing to be its chief member — and subsequently removed to Grand 
Rapids, Mich., where the business was carried on up to 1899. Its en- 
tire business, including all patents, was then (1899) purchased by the 
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Globe Company, engaged in other manufacturing lines of kindred na- 
ture at Cincinnati, for $100,000, paid in an issue of stock for that 
amount, in a new corporation then organized as the Globe- Wernicke 
Company (complainant) located at Cincinnati. Wernicke negotiated 
this sale on the part of his company, became a stockholder, and one 
of the officers of the consolidation, and so continued until 1903, when 
he retired, withdrawing all interest therein, for cause not explained, 
and sought other employment for himself, and his means thus re- 
leased from the complainant, engaging temporarily in lumber and tim- 
ber trade. The complainant has carried on from tfie outset a large and 
profitable business in its several manufacturing lines, with sectional 
bookcases, made under the patent in suit, one of its principal products ; 
and Wernicke superintended (mainly) this line of manufact'^re In 
1900 the complainant filed a bill in the Circuit Court (Western distria 
of Michigan) against Fred Macey Company (a copartnership, pred- 
ecessor of the defendant corporation in the manufacture of sectional 
bookcases and other furniture) for infringement of the present patent. 
This bill was dismissed in 1901, on final hearing, upon the merits; 
and such decree was affirmed in 1902, on appeal to the Circuit Court 
of Appeals (Sixth circuit), reported 119 Fed. 696, 56 C. C. A. 304. 
Both opinions are in evidence, and each declared the patent claims in 
question to be invalid for want of invention. 

In reference to the defendants and appellants, the facts are alike 
stipulated or undisputed. The present corporation, the Macey Com- 
pany, was organized in 1906, but it is stipulated (in eflFect) that its 
plant is owned and its manufacturing business is carried on in direct 
succession, through intermediate owners and operators, from the 
above-mentioned Fred Macey Company, which commenced the manu- 
facture of sectional bookcases at Grand Rapids, in 1899, about con- 
temporaneously with the dissolution of the Wernicke Company and 
transfer of its business to Cincinnati. Fred Macey and C. W. Mathe- . 
son constituted the firm known as Fred Macey Company in 1900, 
when the above-mentioned infringement suit was brought by the pres- 
ent complainant. For enlargement of capital and business, pending 
such suit, they organized a limited partnership (quasi corporation) un- 
der the Michigan statute, called Fred Macey Company, Limited, with 
an issue of common stock for $600,000, taken by the partners in ex- 
change for the old business (and excessive in amount), and $400,000 
of preferred stock, of which $300,000 was sold for cash to numerous 
local purchasers and $100,000 retained in the treasury. An extensive 
plant was built, and (as stipulated) this company "succeeded to the 
business of the" copartnership. It was managed by Miacey until his 
death, in February, 1904, with the business greatly enlarged ; and the 
manufacture and sale of the alleged infringing bookcases 'constituted 
a considerable portion of the business, both before and after the ad- 
judications against the patent. We do not find in the record direct 
testimony that the expenses of the litigation were borne by the new- 
company — stated in the brief for appellants to be the fact, while apH 
pearing only as proof offered upon an application for reopening the 
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case — but its actual participation therein and knowledge thereof on 
the part of the complainant may justly be inferred from the undis- 
puted circumstances. Matheson (the original copartner) remained in 
the statutory reorganization for two years or more, mainly in charge 
of financial matters, but useful in other departments, and had with- 
drawn from the concern some time before Macey died. Macey, how- 
ever, was practical head of affairs and had demonstrated the profitable- 
ness of the various lines of product, particularly in the manufacture of 
bookcases after release from the* charge of infringement; and his last 
sickness and ultimate death left the company with a large plant and 
active business, and no member or employe of experience to manage 
the affairs. The preferred stockholders, representing $300,000 of cash 
capital, were many of them engaged in other business, and it appears 
that none were qualified or available to take charge permanentiy; so 
that all interests were in frequent conference, for several weeks in 
the early part of 1904, over selection of a manager, with Mr. Wylie (a 
banker and stockholder) leading therein. As the defendant Wernicke 
was well known among them (through his former residence and busi- 
ness in Grand Rapids), and information was received that he was en- 
tirely free from interest in the complainant and engaged in other 
business, these stockholders resolved to negotiate with him to become 
manager. He was secured accordingly, at an annual salary of $9,000 
(with inconsiderable allowances of common stock, to confer a nominal 
interest) and Wernicke became president and general manager, and 
so conducted the business, commencing in April, 1904, for about two 
years ; and the evidence establishes that it was carried on without sub- 
stantial change in the previous lines of manufacture and trade. . Nor 
does any other change appear worthy of note, except (a) that the name 
of the statutory copartnership was changed July 30, 1904, to Macey- 
Wernicke Company, Limited, and (b) that an improved "binding 
strip" was adopted for the bookcases so manufactured (continued un- 
der the name of "Macey sectional bookcases") which improvement was 
devised by F. W. Tobey and patent No. 789,679 granted therefor. 

During the second year of operation under Wernicke's management, 
all parties in interest became satisfied that reorganization under a cor- 
porate form was needful for a twofold object: To reduce the exist- 
ing common stock (largely watered) to a just ratio, and obtain further 
cash capital as means for discharging a large indebtedness which had 
long been carried by several local banks. The banks were unwilling 
to renew these loans; and with or without insistence on their part, 
the business policy thus proposed on the part of the management and 
preferred stockholders, who had furnished the bulk of capital, was 
(to say the least) desirable. It was clearly shown, as the result of the 
first year's business under Wernicke, that the net earnings had been 
sufficient to make the business profitable to stockholders under such 
plan, if existing interests were scaled down to conform to the actual 
value of the concern. Whether this reorganization project was first 
suggested and advocated by Wernicke, or by other members, does not 
clearly appear, nor can the fact thereof be deemed material under 
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the facts Stated. The matter was pending before; stockholders' meet- 
ings and committees throughout the fall of 1905, upon reports submit- 
ted — one by a committee and another by Wernicke — recommending 
a plan and naming the amount of stock for a new corporation at 
$600,000, with $400,000 preferred and $200,000 common stock, where- 
of Wernicke offered "to take or place $125,000 of the common stock at 
par" for cash, provided existing stockholders "take not less than 
$250,000 of the proposed preferred stock;" and it is unquestionable 
that the ultimate settlement and valuation of all interests in the exist- 
ing company, and reorganization accordingly in the new corporation, 
became effective through the work and co-operation of these stock- 
holders — again under the leadership of Mr. Wylie, but well supported 
by Mr. Wernicke — for preservation and betterment of their joint in- 
terests in the plant and business. Incorporation was commenced by 
executing preliminary articles in December, 1905, and was completed 
under the present organization in March, 1906. In these initial ar- 
rangements, one fact may be noted in passing — ^which is pressed in 
support of the decree, but believed by us to be without force under 
eitfier issue — namely, that the corporate name first intended was that 
of "Macey-Wemicke Company." This purpose was stopped, through 
a bill filed by the present complainant in a state court and a prelimi- 
nary in junctional order granted (December 14, 1905) thereupon. The 
issues of unfair competition under such bill are pending for final hear- 
ing in the state court, and are in no sense pertinent nor involved under 
the present issue of infringement of the patent — notwithstanding aver- 
ments in this bill tending in that direction and discussion of its bearing 
in the argument. The corporation was finally organized as the Miacey 
Company. 

The numerous items of consideration which enter into this reorgan- 
ization and its membership and shares respectively are stipulated in 
evidence, but we believe the following general summary to be suffi- 
cient to note their utmost import either way on the issue before us: 
Valuation of all tangible property acquired from the old company, for 
credit to the stockholders respectively and pro rata, was fixed at $515,- 
187; from which was deducted $200,187 for the indebtedness (above 
mentioned, mainly to banks), leaving the net valuation, for credit, 
$295,000 ; and it is worthy of mention that the usual trade values of 
"good will" or established business were excluded from consideration 
in this allowance. The corporate capital was made $600,000, one 
half common and the other half preferred ; and the $295,000 net value 
received from the old stockholders was thus credited: $263,285 to 
preferred, and $31,715 to common stockholders. Wernicke contrib- 
uted $80,000 in cash, for which he received common stock at par ; other 
old stockholders contributed $47,000 in cash for new stock ; and new 
stockholders came in, contributing $27,000. Thus the paid-in cor- 
porate capital was $447,000, inclusive of the plant and property, of 
which the above-mentioned valuation stands unimpeached. The old 
company had 134 stockholders; 121 of these became stockholders in 
the corporation, together with 6 or 7 new stockholders, making up its 
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membership ; and the share of Wernicke was less than one-fifth of the 
aggregate stock issued, with no evidence to infer that his control ex- 
tended beyond his own shares. 

We believe, therefore, that neither inference of fact on which the 
opinion of the trial court predicates the decree is authorized by the 
evidence ; that the solvency of the old company appears as a conceded 
fact, with its net appraisal of $295,000, which excluded an asset of un- 
doubted further value; that its burden of indebtedness to the banks, 
while cause for embarrassment under the circumstances, was not in- 
dicative of insolvency, nor that the business "had no chance of suc- 
cess" under good management; that the death of Macey and other 
conditions stipulated, justified the course adopted by the stockholders 
to obtain a manager; that no circumstance appears to impute bad 
faith or ulterior purpose, either on their part in negotiating with 
Wernicke to undertake the management, or on his part in accepting it ; 
nor that evasion of any rights possessed by the complainant under the 
patent was contemplated by either party as inducement to such em- 
ployment, nor in the subsequent operations and ultimate reorganiza- 
tion above mentioned. Were it assumed that conduct appeared, tend- 
ing to prove unfair competition in the use of Wernicke's association 
and name in the business — ^and no intimation of such fact is intended 
by this remark — ^it would furnish no support for the estoppel sought 
under the present bill for infringement of the patent, inyolving no 
such issue. 

When Wernicke was employed as manager of the company, the 
manufacture of the sectional bookcases was carried on openly, under 
the protection (assumed on the part of the company, to say the least) 
of a final decree against the validity of the patent; and no substantial 
change therein was either contemplated or made under the new man- 
agement, in so far as appears. Indeed, while the evidence shows that 
various other lines of manufacture were carried on before and con- 
tinued after Wernicke became manager — for instance, together with 
the so-called "Macey sectional bookcases," the catalogues (introduced 
by complainant) show "Macey desks," "Macey leather furniture," 
"Macey filing appliances," and other articles — no testimony is in- 
troduced tending to show either the extent of bookcase manufacture, 
at any stage of the proceedings, or its relative share in the output. 

In conformity with the foregoing view, we are of opinion that the 
emplo)rment of the patentee, Wernicke, by the appellant, the Macey 
Company, and its relations to him are free from the taint which might 
otherwise make the doctrine of estoppel in question applicable to the 
corporation ; that each of the defenses set up in its answer is open to 
proof in its favor under the charge of infringement ; and that error is 
well assigned for denial of the benefits thereof, if the evidence estab- 
lishes invalidity of the patent claims in suit. Boston Lasting Machine 
Co. V. Woodward, ante, and other above-mentioned authorities. Fur- 
thermore, if the appellant Wernicke is assumed to be rightly joined as 
defendant with the Macey Company, in his representative capacity as 
president and manager of the corporation, he is equally entitled to the 
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benefits of such defense for all participation, as representative of tlie 
corporation in the alleged infringement. Belknap v. Schild, 161 U. 
S. 10, 25, 16 Sup. Ct. 443, 40 L. Ed. 599, and authorities above cited. 
Neither his assignment of the patent, nor his former relations to the 
complainant can bar him from such employment by and service with 
the Macey Company under the circumstances above stated. 

The contentions tfiat Wernicke is subject to jurisdiction and liability 
individually, aside from his position as corporate representative, do 
not require solution, as we believe, for the reason that no evidence is 
introduced which tends to prove the alleged infringement otherwise 
than as such representative for the sole use and benefit of the cor- 
poration ; nor is the question involved, whether he may or may not, on 
his own behalf, contest the validity of the patent under the facts in 
evidence. 

The decree, therefore, can be upheld only oh the proposition that 
the Macey Company is guilty of invading a valid patent monopoly, 
and we believe that question to be settled by the prior adjudication 
above mentioned, against the validity of the claims in suit. Privity of 
parties and identity of subject-matter and issues therein, substantially 
appear, as we believe, under the stipulated facts, to establish the de- 
fense of res adjudicata, within the authorities applicable to the case, 
cited in the briefs respectively. Moreover, the final decision and well- 
considered opinion of the Circuit Court of Appeals referred to (Globe- 
Wernicke Co. v. Fred Macey Co., 119 Fed. 696, 56 C. C. A. 304), if 
not strictly res adjudicata thereof, is strongly persuasive, and we are 
impressed with no development in the present record or argument 
which should lead to a different conclusion. 

The decree of the Circuit Court is reversed accordingly, and the 
cause remanded, with direction to dismiss the bill for want of equity. 

NOTE. — The followlDg Is the opinion of Kohlsaat, Circuit Judge, in the Cir- 
cuit Court: 

KOHLSAAT, Circuit Judge. Complainant files the bill herein to restrain 
defendants from infringing patent No. 557,737, granted to defendant O. H. L. 
Wernicke, April 7, 1896» for eectional bookcases. Complainant is the owner 
of said patent through assignment from the patentee, Wernicke, who is the 
president and active manager of the defendant corporation. It appears tliat 
Wernicke was for some time after the assignment of the patent interested in 
and an employ 6 of complainant ; that while he so was employed the complain- 
ant brought suit in the Sixth Judicial circuit for Infringement against the 
Fred Macey Company, a coparthership composed of Fred Macey and Charles 
W. Matheeon ; that such proceedings were had In said cause that said patent 
was declared invalid, as to the claime thereof covering defendant's device, by 
the Circuit Court of Appeals for the Sixth Circuit on November 5, 1902 (Glo'be- 
Wernicke Company v. Fred Macey Company, 119 Fed. 696, 56 O. C. A. 804) ; 
that pending said Injunction proceedings, and in the early part of 1900, said 
copartnership, being a manufacturing concern, transferred Its business to its 
successor, the Fred Macey Company, Limited; that thereafter, in the year 
1904, the defendant became interested in said limited copartnership, and the 
name was changed to the Macey- Wernicke Company, Limited; that in the 
fall of 1906, Wernicke, assisted by others, sought to organize a corporation ip 
be called the Macey- Wernicke Company, but was restrained on the applica- 
tion of complainant by one of the state courts of Michigan; and that in the 
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early part of 1906, Wernicke, as the moTing spirit, together with others, some 
of whom were not members of the Macey-Wernlcke Company, limited, organ- 
ized the def^idant corporation, and was chosen president thereof and made 
actlye manager. The defendant corporation thereupon proceeded to manufac- 
ture and sell bookcases which were exact copies of complainant's device, plus 
some minor Improvements thereon. It further appears that the defendant 
company succeeded as It were, by purchase, to the business of its predeces- 
sors, if they may be so termed, and acquired the plant, assets, good will, pat- 
ents, trade-marks, and other property of its immediate predecessor, the Ma- 
cey-Wernlcke Company, Limited. 

The defenses are invalidity of patent, noninfringement, and res adjudlcata. 
It is defendants' contention that the said decree of the Circuit Court of Ap- 
peals for the Sixth Circuit declaring said patent invalid is res adjudlcata as 
to the parties hereto. It appears that of the original parties defendant to 
said Sixth circuit suit Fred Macey died February 2, 1904, and before the de- 
fendant corporation, the Macey Company and the partnership known as the 
Macey-Wemicke Company, limited, were created; that the other partner, 
Matheson, had withdrawn from the partnership prior to the date of incorpo- 
ration ; and it becomes pertinent to determine from the evldei^ce whether the 
corporation defendant can, under the circumstances, be heard to assert Its 
daim, by virtue of its alleged privity with the Fred Macey Company, to the 
estoppel or benefit of the decree of the courts of the Sixth circuit. 

It appears from the record that the Fred Macey Company was then manu- 
facturing a bookcase difTering only in minor details from that of the patent 
in suit This difference consisted mainly in the substitution of a dovetail in- 
terlocking device for a tongue and groove arrangement, whereby the cases 
are locked together laterally. If there is any one feature upon which the pat- 
ent in suit can be sustained, it must be found in this as shown by the draw- 
ings and ^eciflcation. This was the Intimation of the court on the former ad- 
judication, and is sustained by the evidence. To this extent the alleged in- 
fringement differs from that of the former suit It is a well-grounded rule of 
law that res adjudlcata prevails only wh^re the parties and subject-matter 
actually passed on are identical, and is not a defense which is available in a 
doubtful case. Courts will examine Into the previous adjudication for the 
purpose of ascertaining what questions were involved. They will also require 
dear proof as to parties affected by the former decision. Defendants insist 
that the defendant the Macey Company is in privity with the original copart- 
nership, the Fred Macey Company, defendant in the former litigation, and is 
therefore entitled to the benefit of the decree In that case declaring the patent 
here in suit, so far as there involved, to be invalid. It is evident that the ar- 
ticle there in stkit was not conveyed to defendant ; that is, there is no tangible 
artide, no bookcase, here which was there relieved from the charge of in- 
fringement by the decision of the court So that it is not a question of deal- 
ing with a device with regard to which the complainant had been denied re- 
lief. ' If defendant succeeded to any benefit of that decree, it could be only as 
to the right to manufacture and sell the bookcase there before the court 
Just how far, if at all, such a right (if It be a property right) may be trans- 
ferred without affecting the question of privity, is not clear. Generally q)eak- 
Ing, the privity here claimed "must be about some specific thing which must 
necessarily be affected by the termination of the suit" Black on Judgments, 
§ 550. Here the only thing adjudicated was that complainant could not main- 
tain a suit for want of a valid patent There was no res to which the estop- 
pel attached, unless it can be said that the absence of power in the complain- 
ant to have the Fred Macey Company restrained from manufacturing and sell- 
ing the bookcase was a property right 

All the definltionB of privies Involve relationship to some form of property. 
"Privies are those whose relationship to the same right of property is mutual 
and Bucceasive." Strayer v. Johnson, 1 Atl. 222, 225, 110 Pa. 21, 24. "Privity 
exists between two successive holders* when the latter takes under the earlier, 
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as by descent, or by law, grant, or voluntary transfer of possession." Sherin 
V. Brackett, 30 N. W. 551, 552, 36 Minn. 152, 154. *'If the rights of two par- 
ties have been determined respecting a particular subject, and the subject- 
matter of the suit is afterwards assigned, the assignee takes it afTected by the 
prior adjudication, and may avail himself of its advantages and is subject to 
its burdens." Whether complainant's Inability to maintain a suit can be said 
to come within the res contemplated in these definitions Is a matter of serious 
doubt. Taking into consideration the several transfers by which the business 
was eventually vested in the defendant corporation, the death of Fred Macey 
and the retirement of Matheson, the original members of Fred Maoey Com- 
pany, a copartnership, the changes incident to the creation of a limited co- 
partnership, the advent of a number of new members, and more than 100 
common stockholders of defendant corporation, and finally the lack of iden- 
tity as to subject-matter involved, there seems to be no room for the conten- 
tion that the former decision constitutes res adjudlcata in this court. 

Ck)mplainant insists that inasmuch as defendant Wernicke is estopped from 
denying the validity of the patent which he assigned to complainant, there- 
fore defendant coiporation is, under the facts in this case, also estopped, cit- 
ing Siemens-Halske Electric Ck>mpany v. Duncan Electric Mfg. Co., 142 Fed. 
157, 73 C. C. A. 375, Mellor v. Carroll (a C) 141 Fed. 992, and many other 
cases. It is claimed that the corporation defendant is but a cover for Wern- 
icke, and he is seeking in this way to evade the estoppel. The price paid him 
by complainant for the patent is alleged to be in excess of $100,000. so that 
the estoppel is a matter of considerable interest to complainant Wernicke 
was made an officer of complainant company, and the name of the company 
was changed from that of the Globe Company to the Globe-Wernicke Com- 
pany. Wernicke had heretofore been manufacturing and selling the book- 
cases under the name of the Wernicke Company, so that they were well 
known to the trade. The cases were advertised extensively, both before and 
during his connection with complainant, as Wernicke's invention. For some 
reason Wernicke withdrew from complainant company. After the lapse of a 
year or more he cast in his lot with the Fred Macey Company, Limited. The 
style of the copartnership was the^reupon changed to that of the Macey-Wern- 
Icke Company, Limited. After vainly trying to have the business incorporated 
as the Macey-Wemlcke Company, it was incorporated as the Macey Company, 
the present corporate defendant This was in 1900. Wernicke was made 
president and active manager, and proceeded to manufacture the Identical de- 
vice of the patent When he took charge of the limited partnership, Fred Ma- 
cey, the organizer of the business was dead and the firm was practically In- 
solvent 

In November, 1905, Wernicke, then manager of Macey-Wemicke Company, 
Limited, Issued a statement to the several partners, of whom there were a 
large number, advising them that the copartnership had made a small profit 
during the year ending July 1, 1905, over and above its running expenses and 
interest on its preferred stock; that a committee appointed for the purpose 
considered the needs of the firm, whose Indebtedness amounted to $285,418.35, 
of which $80,000 was secured by mortgage, $107,500 bank accommodations, 
$27,605 private loans, and $70,313.35 current bills and accounts payable ; that 
the banks now demanded to be relieved; that the committee recommended 
that a new corporation be formed with a similar name to take over the busi- 
ness, the authorized capital to be $600,000, of which $400,000 was to be pre- 
ferred stock at 6 per cent, and $200,000 common stock. Wernicke further 
says: **The writer has agreed to take or place $125,000 of the proposed com- 
mon stock at par and pay the proceeds Into the treasury, on condition that not 
less than $250,000 of the proposed preferred stock is taken by holders of stock 
in the present company." He then appeals to the stockholders, as he calls 
them, to come into the arrangement as a last chance. The company — i e., 
defendant corporation — ^was thereafter duly organized, and Wernicke was 
made president and general manager. 

It is alleged by complainant that he invested the money received 1^ him 
from complainant for the patent in suit in organizing a corporation to in- 
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fclnge that iMitent Thus we see that Wernicke was the mainspring of the re- 
organization. It was evident that the business would have to be wound up 
unless the reorganization was effected. Throughout the whole proceeding it 
is apparent that he was the inspiring medium in the reorganization. He at 
once began to put life into the company. The main item of manufacture 
seems to have been the bookcase of the patent in suit It was advertised ex- 
tensively as Wernicke's invention in connection with his portrait He was de- 
scribed as 'father of sectional bookcases," "the originator of the sectional idea 
which has revolutionized the bookcase business of the world," and "the in- 
ventor of modern sectional bookcases,*' all in connection with defendant cor- 
poration'^s business. These notices were placed in the leading newspapers. 
Wernicke sent out letters to the trade, claiming that the bookcases were 
made under his supervision at Grand Rapids, signing his own name thereto 
as inventor. In the Macey Monthly of January, 1905, he published an adver- 
tisement of the bookcases in connection with his picture as general manager, 
with the statement that "O. H. Lk Wernicke, the inventor of modem sectional 
bookcases and sectional office furniture, was the first president of .the Wern- 
icke Company, which began the manufacture of sectional bookcases in Minne- 
apolis in 1893," following this with a reference to his having been vice presi- 
dent of the complainant, his retirement therefrom, and his assumption of the 
management of the predecessor of the corporation defendant 

In fact, it appears that Wernlftje was the one person who made the corpo- 
ration business possible. But for him, the Macey-Wemicke Company, Lim- 
ited, would have been wound up and distributed. He found a business, to be 
sure, but It had no chance of success. It was as good as dead. The most that 
can be said of it is that it constituted a nucleus around which to construct a 
coriwrate business. It does not appear to have had any considerable asset 
other than that attaching to its tangible property. Even Wernicke could in- 
fuse no life into it under the limited partnership. Its then moribund condi- 
tion probably accounts for the failure of complainant to bring suit at that 
time. Under his inspiration and financial aid, most of the old firm members 
entered into a reorganization scheme, a corporation into which they put very 
substantial sums of money. The result justified their confidence in him. 
Thenceforth he seems to have been the corporation. His name and bookcase 
became the good will of the business. 

Personally he knew he was estopped from Infringing the patent in suit He 
was active in the litigation against the original Fred Macey Company, which 
resulted in the adjudication of invalidity. He knew the defendants in that 
suit Shortly after leaving complainant's employ, he Joined himself to the 
old enemy of his patent. He seems to have reasoned that, if he could intrench 
himself and his estoppel behind the barricade of the res adjudicata of the 
Sixth circuit suit, he would be free to ignore his disability. His position was 
one of bad faith and in defiance of the. reason of the rule of law upon which 
his estoppel was grounded. 

It is a general rule of law that a corporation is entirely distinct from any 
of its stockholders. It is equally a legal principle that one cannot construct 
a corporation merely as a cover for his personal acts. It cannot be said, un- 
der the facts of this case, aside from the subsequent conduct of its business, 
that the purpose of the organizers, other than Wernicke, was to enable him 
to evade the estoppel. They had been manufacturing the bookcase for several 
years. On the other hand, they had, for the purpose of reviving the business, 
made it possible for him to secure supposed immunity. The corporation 
placed itself in his hands, as did the stockholders. All went into a scheme 
which had for its main factor the unfettered, if illegal, activity of Wernicke 
as against complainant's rights. In Mellor v. Carroll et al. (C. Cw) 141 Fed. 
d92. Judge Lowell says: "Mere co-operation in the alleged infringement with 
the estopped assignor may not as suggested in Continental Co. v. Pendergast 
[C. C] 128 Fed. 381, be enough to create the estoppel. If the estopped as- 
signor enters into business with others, who derive from hini their knowledge 
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of the patented process or machine and, ayailing themselves of his knowledge 
and assistance, enter with him npon a manufacture infringing the patent 
which he has assigned, they are hound hy his estoppel." Judge Lochren, in 
Wire Fence Co. y. Pendergast (O. G.) 126 Fed. 381, held that where the es- 
topped person engaged with others in constructing and operating an infring- 
ing machine, and was very active in the premises, all of the parties would be 
subject to the estoppel. Judge Townsend held, \n National Conduit Company 
V. Connecticut Pipe Mfg. Co. (C. C.) 73 Fed, 491, the estoppel against the as- 
signor of a patent extends to a corporation formed and owned by him, even 
though another party owns a substantial Interest with knowledge of the es- 
toppel. 

Wernicke in his answer asserts the invalidity of the patent in suit His 
acts cannot be considered as disassociated from those of his corporation. He 
used the latter, as he uses his tongue, to assail and slander the child of his 
own brain, which he had sold to others for a large price. He may not be 
heard under the circumstances to assert the illegitimacy of his own progeny 
to the harm of those who have acted upon his assurances to the contrary. 
Having lent itself to his purpose, the defendant corporation must be estopped 
with him. Infringement is undoubted. Defendant's device la at best only an 
improvement on the pat^t in suit 

The injunction may issue as prayed* 



BOLTB & WEYER CO. v. KNIGHT LIGHT CO. 

(Circuit Court of Appeals, Seventh Circuit May 11, 1910. Petition for Re- 
hearing Denied June 10, 1910.) 

No. 1,035. 

1; Patents (§ 252*) •-"Infrinqembnt*' — Designs — ''Sameness of Appbab- 

ANCE," 

The object In a design patent is, not to identify the article as an article 
of trade, but to ornament it, so as to make it pleasing to the eye ; and 
while "sameness of appearance" is Identity of design, the test of infringe- 
ment is not whether an ordinary purchaser might be deceived into buy- 
ing one article for the other, but the sameness of appearance which con- 
stitutes "infringement" is the sameness of asthetic effect on the eye of an 
ordinary observer. 

[ESd. Note.— For other cases, see Patents, Cent Dig. {| 394-396; Dec. 
Dig. § 252.* 

For other definitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 
2. Patents (§ 328*) — Infringement— Design fob Liamps. 

The Weyer design patent. No. 38,038, for a design for lamps, held not 
infringed. 

Appeal from the Circuit Court of the United States 'for the North- 
ern District of Illinois, 

Suit in equity by the Bolte & Weyer Company against the Knight 
Light Company. Decree for defendant, and complainant appeals^ 
Affirmed. 

The appeal is from a decree dismissing the bill for want of equity. 
The bill was to restrain infringement of letters patent No. 38,638, is- 
sued June 25, 1907, to Joseph J. Weyer, for design for lamps. The 
design is as follows : 

•For oUier cases see same topic ft i mniBBB In Dec. ft Am. Digs. 1907 to date, ft Rep'r iDdoxes 
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The alleged infringing design is as follows: 

P. C. Dyrenforth & Russell Wiles, for 
appellant. 

Donald M. Carter, for appellee. 

Before GROSSCUP, SEAMAN, and 
BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stat- 
ing the facts as above, delivered the opin- 
ion: 

Counsel for appellant lay down the rule 
of infringement as follows: "Would an 
ordinary purchaser, familiar with the de- 
sign of the patent, be deceived into pur- 
chasing the defendant's device, believing 
it was the device of the patent?" and in 
support of this test cite the cases of Smith 
v. Whitman Saddle Co., 148 U. S. 680, 
13 Sup. Ct. 76S, 37 L. Ed. 606, and Jennings v. Kibbe (C. C) 10 Fed. 
669. We do not think that these cases support this test. The rule 
laid down in Jennings v. Kibbe (quoted in Smith v. Whitman Saddle 
Co.) is as follows : 

"The true test of identity of design Is sameness of appearance — in other 
words, sameness of effect upon the eye ; that It Is not necessary that the ap- 
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pearance should be the same to the eye of an expert, and that the test is the 
eye of an ordinary observer, the eyes of men generally, of observers of ordi- 
nary acuteness, bringing to the examination of the article Hpon which the de- 
sign has been placed that degree of observation which men of ordinary intelli- 
gence give." 

Design patents are to make that, which otherwise is useful, orna- 
mental as well. Many designs, while differing in detail, may present 
to the ordinary observer the same appearance. "Sameness of appear- 
ance" is "identity of design." But the object in a design patent is not 
to identify the article as an article of trade, but to ornament it so as 
to make it pleasing to the eye, the true rule being, What is the aes- 
thetic effect ? And does the alleged infringing device produce upon 
the eye of the ordinary observer the same aesthetic effect? The "same- 
ness of appearance" is the sameness of aesthetic effect on the eye. 

In the case before us, it does not seem to us that the aesthetic effect 
of the patented design, and of the alleged infringing design, are the 
same. Neither, to say the least, is distinctively aesthetic. Whether 
the patented design is sufficiently so to entitle it to a patent, we do not 
decide. The alleged infringing device departs from the lines so 
widely — ^produces, in our judgxnent, upon the eye of the observer, in 
the matter of pleasingness of effect, a result so different — that we 
cannot hold it to be the same design. 

The decree of the Circuit Court is affirmed. 

NOTE.— The following is the opinion of Kohlsaat, Circuit Judge, in the 
lower court: 

KOHLSAAT, Circuit Judge. Complainant, who had heretofore been granted 
a mechanical patent for the device in suit, brings suit to enjoin infringement of 
design patent No. 38,638 granted to J* J. Weyer for a lamp on June 25, 1907. 
At the outset defendant insists that inasmuch as section 4033 of the Revised 
Statutes (U. S. Comp. St 1901, p. 3399) provides that **all the regulations and 
provisions which apply to obtaining or protecting patents for inventions or 
discoveries not inconsistent with the provisdon of this title, shall apply to pat- 
ents for designs,'* therefore it was incumbent on the patentee to file with his 
application a written description of his design and of the manner and process 
of making and using it "in such full, clear, concise, and exact terms as to en- 
able any person skilled in the art or science," etc., to make and use the same^ 
and that, not having done this, the patent is void. 

It appears from the following decisions of the Commissioner of Patents, viz.. 
Ex parte Freeman, J04 O. G. 1396, Elx parte Remington, 114 O. G. 761, and Ex 
parte Mygatt, 117 O. G. 598, that descriptions were not only not required, but 
forbidden, and it further appears that as a general rule they are not furnished ; 
80 that a large number of design patents are issued without the furnishing of 
descriptions. In Gorham Company v. White, 14 Wall. 525, 20 L. Ed. 731. the 
court, speaking by Mr. Justice Strong, says of a design patent: "It is the ap- 
I>earance itself which attracts attention and caUs out favor or dislike. It is 
the appearance Itself, therefore, no matter by what agency caused, that con- 
stitutes mainly, if not entirely, the contribution to the public which the law 
deems worthy of recompense." This is approved in Smith v. Whitman Saddle 
Company, 148 U. S. 680, 13 Sup. Ot. 770, 37 L. Ed. 606, where the court, 
speaking by the Chief Justice, quotes the language of Mr. Justice Blatchford 
when Circuit Judge in Jennings v. Kibbe (C. C.) 10 Fed. 669, vix.: 

"The true test of identity of design is sameness of appearance — in other 
words, sameness of effect upon the eye — ^that it Is not necessary that the ap- 
pearance should l>e the same to the eye of an expert and that the test is the 
eye of an ordinary observer, the eyes of men generally, of observers of ordi- 
nary acuteness, bringing to the examination of the article upon which the de* 
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sign has teen placed that degree of observation which men of ordinary intel- 
ligence give." This is the settled doctrine. That being so, it is not apparent 
why any description should be supplied. In Dobson v. Doman, 118 U. S. 
;10, 6 Sup. Gt 046, 30 L. Ed. 63, it is held that no description other than a 
drawing or photograph need be filed. This was approved in Anderson v. Saint 
(C. C.) 46 Fed. 761, and Britton v. White Mfg. Oo. (C. C.) 61 Fed. 96. Surely 
this matter should and does come under the "regulations and provisions** 
which are excepted as "inconsistent" by section 4933 above quoted. Details 
in the matter and manner of construction of a design patent are unimportant 
except in so far as thejr enter into the ordinarily observant man's conception 
or Impression of the whole design. It is the picture made upon his mind in 
general, which governs, not the minor difiTerences which close examination 
would reveal, nor, those which might catch the scrutinizing eyes of an expert. 

Defendant sets up invalidity and want of infringement Just what is the 
law with regard to design patents as applied to a mechanical device does not 
secern to be entirely dear. The statute of 1842 (Act Aug. 29, 1812, c. 264, § 3, 
5 Stat. 543) provided for the granting of a design patent to any citizen who 'in- 
vented or produced any new and original design for a manufacture ♦ • • 
or any new and original shape or configuration of any article of manufacture," 
etc Gorham Go. v. White^ supra, was based upon this statute. By the 
amendment of 1870 (Act July 8. 1870, c. 230, { 71, 16 Stat. 209), the word "use- 
ful" is added to the last phrase, so that it reads, "or any new, useful, and 
original shape or configuration" and the benefit of the statute was extended .to 
"any person," instead of "any citizen." Smith v. Whitman Saddle Co., supra, 
was based upon this 1870 section. 

The present section 4929 was enacted in 1902. U. S. Comp. St. 1901, p. 3398. 
By its terms "any person who has invented any new, original, and ornamental 
design for an article of manufacture • • * may, ♦ ♦ ♦ obtain a pat- 
ent therefor." It will thus be seen that the device sought to be patented 
must be new and ornamental. The statutes of 1842 and 1870 do not In terms 
require that the design shall be ornamental, although under the former a de- 
sign patQnt might issue for an ornament under certain conditions, and in 
Smith V. Whitman Saddle Company, the court, speaking of the act of 1870, 
says the first three classes named "plainly refer to ornament or to ornament 
and utility." It should be noted that the act of 1902 has but one class. It is 
a reasonable conclusion that a device, in order to Justify the granting of a 
design patent, must be such as to satisfy a person of ordinary Judgment and 
good eyesight that it is ornamental, entirely independent of the character of 
the article to which it is applied. It is not enough that it should present in 
an unobtrusive form some utility that might otherwise be clothed In less en- 
durable garb. It must disclose inventive genius — a creation which transcends 
the mere attractiveness almost universally availed of by dealers in every line 
of trade. That every symmetrical article should be made the subject of a de- 
sign patent seems unconscionable. Patent monopolies are granted for the 
purpose of encouraging men of genius to place tiielr mental powers at the 
service of the public without sacrifice. If every one who makes a graceful 
adaptation of a utility to the purposes for which it is endured at all can se- 
cure a monopoly thereby, one may soon be afraid to twist a wire or whittle a 
stick, lest he infringe. 

For the exercise of such skill as is exhibited in the lamp in suit, the benefits 
arising from competition are an ample inducement. The courts are quick to 
restrain any attempts to defraud a rival out of his own peculiar marks — 
those indicia which signify to the public that certain articles of trade and 
trade rights are exclusively his. 

The several statutes above enumerated have been construed by the courts 
to apply to chairs, washers, lampshades, bedsteads, bottles, carriage lamps, 
badges, stoves, harness trimmings, saddles, spoons, and numerous other things, 
while the humble horseshoe calk and the syringe have been denied the pro- 
tection of the statute. 

WhQe under the older statutes this practice was justifiable, since Congress 
is the supreme lawmaker, nevertheless, under the changed language of the 
statute, it does not seem that the further continuation of that practice can be 
Justified, especially in the absence of the evidence of the touch of the hand of 
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genius. The lamp under consideration utterly lacks in my judgment any ap- 
proach to this standard. In itself it is no ornament No person of taste would 
choose it for house decoration, unless it be to hide something of utility more 
undesirable in form. Lamps are indispensable. No one may do without their 
light— whether electric, gasoline, oil, or candle. They have a universal mar- 
ket. New features are constantly being added. Success in trade demands it. 
The beneficent provisions of the federal statutes were never meant to support 
contentions such as complainant now urges upon the court 

Assuming, however, that the patent in suit is valid, .it becomes necessary to 
inquire into the question of infringement. The test of identity of the two de- 
vices Is, as stated in Jennings v. Kibbe, supra, "sameness of appearance, in 
other words, sameness of effect upon the eye" of an ordinary observer. View- 
ing the two devices in contrast, it at once appears that the- alleged Infringing 
lamp frame has a large upturned heat-shield, while that of the patent in suit 
is smaU and turned downward, a very marked difference, and one readily dis- 
cerned by any ordinary observer. Considering the difference in the elements 
of the two devices, we find in defendant's device: 

(1) The nonparallel arrangement of the two loops near their middle Is not 
shown. 

(2) The long connection of the loops at their center is absent in defendant's 
device. This is owing to the parallel arrangement of the loops of defendaiM»*s 
lamp at this point 

(3) The T-pipe, by means of which the pipe running to the burner Is con- 
nected to the loop of complainant's design, is absent from that of defendant, 
the connection being made in defendant's lamp by an ornamental globe or ball. 

(4) The globules at the ends of the outer loop of complainant's lamp are 
omitted in that of defendant the pipe of the outer loop being curved at this 
point so as to dispense not only with the globule connection but also the short 
pipe connecting the outer loop with the inner loop at this point. 

(5) The i)endant globules, one of which performs the function of a plug to 
let out gasoline which has not been properly vaporized, the other being add^ 
for the sake of symmetry, are not present In defendant's lamp. 

(6) The form of the shade is different, and is so made that a downward 
projecting globe may be attached. 

(7) The straps of metal by which the shade is attached to the body of the 
lamp are absent from defendant's lamp. 

The arrangement of the so-called parallel feed and supporting pipes in TT- 
shaped loops, one within the other, is old in lamps of the type under consid- 
eration. It is shown in electric fixtures (page 139 Defendant's Exhibit "Elec- 
tric Appliance Company's Catalogue," cut No. 3987). This cut shows not only 
the general U-«hape of the pipes, but the parallel pipe effect also a verticjd 
pipe having attached thereto a heat-shield substantially like that of the de- 
sign patent in suit There is thus broadly shown in this electric fixture all of 
the design of the patent in suit except the necessary horizontal vaporizing 
tube, with Its valve and plug, and the bifurcated lower end of the feed pipe 
just above the shade. When it Is considered that with an inverted burner a 
construction of the feed pipe and vaporizing tube above the shade is almost 
a mechanical necessity — certainly would be suggested by the most ordinary 
mechanical skill — and that the bifurcated end of the feed pipe is necessary 
because it is found desirable to use two burners, it is difficult to see that Wey- 
er has done anything more than add to the Electric Appliance Company cut 
No. 3987, above mentioned, the necessary mechanism for the use of the in- 
verted mantle. 

The charge of infringement is not deemed to have been sustained. The bill 
is dismissed for want of equity; 
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GLEASON T. O'MARA. 

(Circuit Conrt of Appeals, Third Circuit October «, 1909.) 

Na 45 (1,223). 

BAinniuPTCT d 391*) — State Coubt Pbooeedinos—Stat— "False RxpBESEif- 

TATION." 

Where a bankrupt's false representations as to his property, alleged to 
have induced an attorney to accept bis defense on a criminal prosecution, 
were not made until after the attorney had been employed and had con- 
tracted to defend the bankrupt, such representations did not constitute 
a liability for obtaining property by false pretenses or false representa- 
tions within the bankruptcy act, and hence an action to recover the 
fees in which false representations were alleged was subject to stay by 
the court in bankruptcy. 
[BSL Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 391.* 
For other definitions^ see Words and Phrases, vol. 3, pp. 2668-2670; 
VOL 8» p. 7661.] 

Petition to Revise Order of the District Court of the United States 
for the Western EKstrict of Pennsylvania. 

Proceedings by Roger O'Mara, as trustee in bankruptcy of Harry 
K. Thaw, to stay an action brought by John B. Gleason against Thaw 
in the state court of New York. An order was granted staying 
Gleason's action, and, on the court's refusal to take oflf the stay, 
Gleason filed a petition to revise. Order affirmed. 

See, also, 180 Fed. 419. 

John B. Gleason, pro se. 
Stone & Stone, for respondent. 

Before GRAY, BUFPINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. On August 12, 1908, Harry K. Thaw 
was adjudged a bankrupt on his own petition by the District Court for 
the Western EHstrict of Pennsylvania. On August 28, 1908, John B. 
Gleason, an attorney and counsellor at law of the city of New York, 
commenced an action at law against Thaw in the United States Circuit 
Court for the Southern District of New York. On September 7, 
1908, Roger O'Mara was appointed trustee in bankruptcy of Thaw's 
estate, and on October 24, 1908, the court in which the bankruptcy 
case was pending, on the application of the trustee and without no* 
tice to the plaintiff Gleason, made an order staying Gleason's action 
in New York, and subsequently refused, on Gleason's application, 
to take off the stay. This refusal is the subject of our present con- 
sideration. 

The plaintiff, Gleason, contends that his action is founded on a 
^'liability for obtaining property by false pretenses or false repre- 
sentations," and that under the provisions of section 17 (2) and sec- 
tion 11 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550, 
549 [U. S. Comp. St. 1901, pp. 3428, 3426]) the court erred in staying 
his action and in refusing to dissolve the stay. By the third para- 
graph of the complaint filed in the action in New York, Gleason al- 

•For other casei lee same topic A S numbbb in Dec. 4b Am. Digs. 1907 to date, ft Rep'r Indexes 
180 F.— 27 
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leges that the defendant Thaw was indicted in the city of New York 
on June 28, 1906, for murder in the first degree. By the fourth 
paragraph he alleges that *'the plaintiff was retained by the defendant 
in July, 1906, as his counsel upon his indictment and the matters con- 
nected therewith, and the trial and preparation therefor, and all mat- 
ters touching his sanity, and generally as counsel for the defendant 
on matters affecting the defendant." By the fifth paragraph he al- 
leges that "the plaintiff was his (Thaw's) chief counsel from July 14, 
1906, to February 7, %907," and by the fourteenth paragraph he al- 
leges that "in July, 1906, the defendant (Thaw) stated to me (Glea- 
son) that there had been a family settlement so that the defendant 
actually owned interests in his father's estate, or derived therefrom, 
and property interests more than enough to pay all the expenses of 
the trial, although these expenses should exceed $500,000, and that 
the actual value of the defendant's property interests that he could 
dispose of or mortgage was largely in excess of that sum." Whether 
the statement contained in the fourteenth paragraph was made be- 
fore or after July 14, 1906, the date when plaintiff alleges, in the 
fifth paragraph, he became the defendant's chief counsel, or before 
or after the date when, as Alleged in the fourth paragraph, he was 
retained "generally" as the defendant's counsel, does not appear. Ac- 
cording to these allegations, the contract for the plaintiff's services 
was certainly not made later than July 14, 1906. By the fourth para- 
graph it appears that the contract was broad enough to cover all the 
services the plaintiff claims to have rendered. Any false statements 
made by the defendant concerning his property after the making of 
the contract cannot support an action based on the idea that the con- 
tract itself was as to the defendant a fraudulent one. There are nu- 
merous allegations in the complaint to the effect that the defendant 
made false representations to the plaintiff, but all of them, except- 
ing the one in the fourteenth paragraph, expressly appear to have 
been made long after the date of the contract. We need not there- 
fore consider them. Nor are we at liberty to infer that the statement 
mentioned in the fourteenth paragraph was made on or before the 
time of entering into the contract. An ambiguous pleading is always 
construed most strongly against the pleader. When so construed, 
the inference must be that the alleged false representation contained 
in the fourteenth paragraph was made after the date of the contract. 

Assuming, therefore, for the purposes of this case, that a liability 
for an attorney's services is a liability for obtaining property within 
the meaning of section 17 (2) of the bankruptcy act, we think the 
plaintiff failed to set out in the complaint in his case in New York a 
liability for obtaining such property by false pretenses or false repre- 
sentations. The contract for his services seems to have antedated 
all of the alleged false pretenses and false representations of Thaw. 
It follows that the action was not one which could not be properly 
stayed under the provisions of section 11 of the bankruptcy act. 

The order of the District Court is affirmed, with costs. 
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In re THAW, 

(District bourU W. D. PennsylTanla. January 26^ 1910J 

No. 4,290. 

1. Bawkbuptot (I 407*) — Discharge of BANKBXTFiv-GBonNDS fob Refusait-* 

Falsb Repbesentations— "Pbopebtt." 

Since "property'* Implies dominion, right of nser, or of disposition, th« 
services and advice of an attorney are not property within the provisions 
of the bankrupt law making it a ground to refuse the discharge of a 
claim that it Is one for obtaining property under false pretenses or false 
representations. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 407.* 
For other definitions, see Words and Phrases^ vol. 6, pp. 5693-5728 ; vol. 
8, pp. 7768-7770.] 

2. Bankruptcy (§ 407*) — Discharge of Bankrupt— Grptjwds fob Refusal— 

DiSCHABGE— FbAUD. 

That the gravamen of a complaint against a bankrupt is fraud (not 
created while acting in a fiduciary capacity) will not prevent the opera-, 
tion of a discharge since the amendment of 1908 to the bankruptcy act 
(Act Feb. 5, 1903, c. 487, 32 Stat 797 [U. S. Comp. St. Supp. 1909, pw 
1308]), though formerly it would. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 407.*] 

Bawkbuptct (§ 391*)— Action Against Bankrupt— Stat of Proceedings. 

A suit by an attorney for services and advice obtained by a bankrupt 
by false pretenses or false representations will be stayed in accordance 
with Bankr. Act July 1, 1898, c. 541, § 11, 30 Stat 549 (U. S. CJomp. St 
1901, p. 3426), providing that a suit on a claim from which a discharge 
would be a release shall be stayed till an adjudication or dismissal of the 
petition, and, after adjudication, till 12 mopths from the adjudication, or 
till the question of discharge is determined. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S| 649-651; 
Dec. Dig. { 391.*] 

In the matter of the bankruptcy of Harry Kendall Thaw. Peti- 
tion to restrain the prosecution of a civil action against the bank* 
rupt. Petition granted. 

See, also, 180 Fed. 417, 

Houston, Frew & Wilson, for Gleason. 
Stone & Stone and A. P. Meyer, for trustee. 

ORR, District Judge. The bankrupt has petitioned this court to 
stay proceedings under section 11 of the bankrupt act (Act July 1, 
1898, c. 641, 30 Stat. 549 [U, S. Comp. St. 1901, p. 3426]), and to 
restrain one John B. Gleason from prosecuting a civil action brought 
in the Circuit Court of the United States for the Southern District 
of New York since the adjudication in bankruptcy until the bank- 
rupt may have an opportunity to plead his discharge to such action. 
Some time since the said Gleason, upon petition of the trustee, was 
restrained from prosecuting a similar action against the bankrupt 
in the same court. In that proceeding, as in this, said Gleason in- 
sisted that his action is upon the liability of the bankrupt to him "for 
obtaining property by false pretenses or false representations." Tho 

•For oUier casei mo lame topic A S mumbeb in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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Court of Appeals for the Third Circuit affirmed the order of this court 
staying those proceedings upon the ground that the complaint failed 
to set forth a liability for obtaining property by false pretenses and 
false representations, and this without determining whether "prop- 
erty," as such, was alleged to have been obtained by the bank- 
rupt. Gleason v. O'Mara, Trustee (decided October 6, 1909) 180 
Fed. 417. 

After that decision, the said Gleason discontinued the action then 
pending, and brought a new action, which is now the subject of con- 
sideration. The cause of action is the same as in the former suit, 
but the new complaint meets the objections to the former which were 
specifically pointed out by the opinion of the said Court of Appeals. 
It is therefore necessary to determine whether the complaint alleges 
the "obtaining of property." What the bankrupt obtained were pro- 
fessional advice and services from an attorney at law, who undertook 
the defense of the bankrupt against a charge of murder. The amount 
of fees to be paid was not agreed upon at any time. 

The tendency to commercialize the relation of attorney and client has 
been deprecated by many. From the honorarium which the lawyer 
was willing to receive, but could not sue for, there has been an evolu- 
tion to the right of action against the client for professional services 
upon a quantum meruit and to the right of action for contingent fees. 
Is that relationship to be still further commercialized so that either 
may have a property in the other? "The personal and confidential 
relation," as the law so often terms it, of attorney and client, would 
soon be destroyed if the client were held to have a dominion, a right 
of user, or of disposition, which he may lawfully exercise over the 
attorney's services. In Jones v. Vanzandt's Adm'r, 4 McLean (U. S.) 
699, 603, Fed. Cas. No. 7,603, it was held that one who aided slaves 
to escape was liable to the owner for an injury to his property, because 
tinder the laws of Kentucky at that time the property in a slave con- 
sisted in the right of a master to his services. This illustration is an 
extreme case of dominion and of a right of user or of disposition over 
a man and his services. In every definition of property the foregoing 
qualities are expressed They cannot apply, therefore, to anything 
which is not property. They cannot apply to services and advice re- 
ceived from one who follows the honorable profession of the law. 

The complaint does not therefore make out a case of obtaining prop- 
erty by reason of alleged false pretenses and false representations. 
The mere fact that the gravamen of the complaint is fraud (not created 
while acting in a fiduciary capacity) will not prevent the operation of 
a discharge since the amendment of 1903 (Act Feb. 6, 1903, c. 487, 
32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1308]), though formerly 
it would. The claim of Gleason is one from which the bankrupt will 
be discharged, and the proceedings instituted by him should be stayed 
in accordance with section 11 of the bankruptcy act. 

l#et an order be drawn accordingly. 
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FBLIiOWS V. BORDEN'S CONDENSED MITJK CO. 
(Circuit Oourt. S. D. New York. July 12, 1910.) 

1, Patents (8 2a*)— In vkntiow— Combination op Old Elements— "Patent- 

able Combination." 

A combination of old elements to be patentable must operate In a new 
way to produce a new or an Improved result, and the change from the old 
art must be such a one as would not occur to the ordinary mechanic 
skilled in the art 

[EJd. Note.— For other cases, see Patents, Cent. Dig. S§ 27-30; Dec. Dig. 
i 26.* 

For other definitions, see Words and Phrases, vol. 6, p. 5234. 

Patentability of combinations of old elements as dependent on results 
attained, see note to National Tube Go. y. Aiken, 91 C. C. A. 123.] 

2, Patents (S 828*) — Invention— Solder-Saving Devices. 

The Fellows patent. No. 586,964, for a solder-savlng device which con- 
sists of two endless belts and means for operating them so that their 
opposing faces travel in opposite directions at different speed, and so 
spaced as to receive between them sheet metal cans as they leave the sol- 
dering bath and rotate them rapidly as they pass between the Ijelts so as 
to throw off by centrifugal force any excess of melted solder, is void for 
lack of patentable invention, there being no Invention In the conception 
of the idea that the solder' could be thrown off by centrifugal force and 
the means being an old mechanism used in the same art for applying 
fluxing material to the cans before soldering adapted with but slight 
changes in construction within the skill of any mechanic, and the device 
as a whole being of no practical utility. The later Fellows patents, Nos. 
586,966, 586,967, 595,704, and 595,705, covering further devices for the 
same puriwse In which a brush or a Jet of steam or vapor is used to bet- 
ter fill the Joints and remove the surplus solder, both of which were in 
previous use, are also void for lack of patentable invention, being merely 
for adaptations of mechanism used in the prior art to a new but so nearly 
analogous use that their applicability thereto would occur to any mechan- 
ic, and constituting a case of double use. •r 

In Equity. Suit by Olin S. Fellows against Borden's Condensed 
Milk Company. Decree for defendant. 

Gifford & Bull (Livingston Gifford and Emilius W. Scherr, Jr., of 
counsel), for complainant. 

Hasten & Nichols (Walter D. Edmonds, of counsel), for defend- 
ant. 

RAY, District Judge. The patents m suit are termed by complain- 
ant the "Solder Saving Patents of Olin S. Fellows," and, five in num- 
ber, relate to that subject. They are numbered and dated as follows : 
No. 586,964, dated July 27, 1897 ; No. 586,966, dated July 27, 1897 ; 
No. 586,967, dated July 27, 1897 ; No. 595,704, dated December 21, 
1897; and No. 595,705, dated December 21, 1897. 

In No. 586,964, application filed September 12, 1896, the earliest of 
the five applications, the patentee says ; 

"My Invention relates to the manufacture of sheet-metal cans In which the 
end plates are soldered to cylindrical can-bodies. In the ordinary process of 
manufacture the end plates are applied to the can-bodies, and the exterior 
edges of the can thus assembled are successively rolled over in contact with 
baths of molten solder, thereby Introducing the solder between the flanges of 

•For other cams see same topic & S numbbb in Dec. it Am. Digs. 1907 to date, & Rep'r Indexes 
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the end plates and the opposed edges of the can-body. This method is sim- 
ple and desirable, because the soldering operation is continuons and rapid, 
but it is wasteful of soldei^, since an excess thereof is takeh up and carried 
away by the exterior surfaces of the can, not only adding to the weight and 
cost of the can, but also impairing its symmetry. 

"The object of my invention is to save practically all the superfluous solder 
taken up by the cans and at the same time to render them more perfect and 
symmetrical in external appearance; and^the Invention consists, essentially. 
In the use of means for Imparting to the cans after they leave the soldering- 
bath and while the solder is in a flui<j^ state a suflicient degree of centrifugal 
force to throw off the excess of solder from the exterior surfaces of the cans^ 
substantially as herein set forth. • • ♦ 

"It is obvious that the necessary degree of centrifugal force may be Im- 
parted to the cans after they leave the soldering-bath by various mechanical 
expedients and that they may be thus treated individually and intermittently. 
I prefer, however, to treat them continuously and simultaneously as they roll 
from the soldering-bath, and this I accomplish by passing them between a 
traveling surface and a support, shown in the present instance as consisting 
of two endless belts, A and B, speeded to rotate the cans on their axes with 
sufficient centrifugal force to throw off the excess of solder, one of the belts 
traveling faster than the other, so that the cans received at one end will be 
finally discharged at the other. 

**In ordinary practice the cans are transferred directly from one soldering- 
bath, in which one end of the cans Is soldered, to another soldering-bath, in 
which the other end Is soldered, the Incline of the cans being changed be- 
tween the baths by a gradual change In incline of the ways. I interpose one 
of my solder-saving devices between t^e soldering-baths and place another to 
receive tlie cans from the second bath, but they are practically the same in 
construction and operation, and one description will answer for both. • ♦ • 

"I have found by practical test and experience that by my method of util- 
izing centrifugal force for the recovery of superfluous solder, as set forth, I 
can effect a material saving in the cost of soldering end caps to can-bodies 
and at the same time produce cans of superior and more uniform appearance. 

"Where one belt moves at a greater speed than the other, as the upper belt 
In the accompanying drawings, such faster-moving belt not only forwards the 
cans through dip apparatus, but also spaces them so that they pass through 
without contact with each other. In other words, the faster belt naturally 
grasps and forwards each can as fed to it in such manner that it will be in 
advance and out of contact with the next succeeding can, and this relation of 
the cans is maintained until they are discharged at the opposite end of the 
apparatus. 

"I am aware that it has been proposed to pass cans through a cooling- 
machine by means of fingers or separators on an endless belt acting In con- 
Junction with the opposed surface of a belt traveling in the opposite direction, 
as in the patent to Kendall, No. 469,380. dated February 23, 1892, but that 
patent does not anticipate the essential principle of my invention, neither does 
it show my special construction and arrangement of parts for giving practical 
effect thereto. The object of the Kendall device is to effect the cooling of the 
cans in less time and space than formerly even resorting to a cold-air blast 
for this purpose, and he utilizes centrifugal force only for the purpose of re- 
taining the excess of solder on the cans by preventing the running and drip- 
ping of the melted solder, whereas I drive off the superfluous solder by means 
of centrifugal force, thereby effecting greater perfection and economy In the 
manufacture of the can, results entirely new to the state of the art.*' 

His claims, both in issue, read as follows : 

"1. In a solder-saving device, the combination of an endless traveling sur- 
face and an opposed can-support arranged to receive the cans between them, 
and means for producing a relative motion between said traveling surface and. 
can-support, whereby a speed of rotation Is imparted to the cans suflicient to 
throw off from said cans, by centrifugal force, any excess of melted solder, 
substantially in the manner described. 
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"2. In a solder-saving device, the combination of two endless belts with op- 
posed surfaces arranged to receive the cans between them, said opposed snr- » 
faces traveling in opposite directions and at different speeds so that the cans 
are spaced and forwarded by the faster-moving belt while the slower-moving 
belt increases the axial rotation of the cans, and means for producing a rela- 
tive motion between said opposed belt-surfaces whereby a speed of rotation 
Is imparted to the cans sufficient to throw off firom said cans, by centrifugal 
force, any excess of melted solder, substantially in the manner described.'' 

It was conceded on the final hearing and is shown by the proof, and 
I find as a fact that, while this rapid revolution of the cans fresh from 
the solder bath would throw off superfluous solder, it would frequent- 
ly throw off too much at points so as to leave unsoldered places, 
causing leaks. The result was these defective cans had to be resolder- 
ed at such points or discarded. To remedy this defect and the further 
defect that the solder did not always flow into the seam and fill it so 
as to make a tight joint, a brush device was added to the apparatus 
covered by patent No. 586,966, serial No. 606,326, whereby the sur- 
plus solder not^ actually thrown off by the centrifugal force but pijed 
up, so to speak, near the corners of the can, was brushed off so that 
the removal of the superfluous solder was now effected by the com- 
bined action of x:entrifugal force, tending to throw off the molten 
solder, and the brush which brushed or swept off the solder 'not thrown 
off. The brush action had not only a tendency to polish the flanges 
and lower ends of the can-bodies, but served the important purpose 
of, says the patent : "The brush also performs another important func- 
tion, in that it insures a perfect joint between the opposed surfaces 
of the end plate and can-body by forcing the solder in between said 
opposed surfaces, thereby compensating for any lack or inequality in 
the flow of solder.'* This means what the evidence shows that in re- 
volving the edge or comer of the can in the^solder bath the solder 
would not always uniformly flow into the space between the can-body 
and end plates, and if it did not, and the can on leaving the bath was 
subjected to the rapid whirling motion and the solder thrown off, 
there would be an unsoldered space or spaces and a consequent leak. 
It is probably true that the brush not only took off superfluous solder 
but acted as a polisher where it came in contact with the can, but the 
main purpose and the real purpose of the brush action is to push the 
solder into the spaces not filled by it while in the bath ; that is, in the 
language of the specification, "thereby compensating for any lack or 
inequality in the flow of solder." 

Claim 1 of this patent, which is in issue here, we may term the 
Brush-Fellows patent, and reads as follows: 

"In a solder-saving device, the combination with an endless traveling belt 
and an opposed can-support arranged to receive the cans between them and 
to impart to the said cans a speed of rotation sufficient to throw off by cen- 
trifugal force the main portion of the excess of melted solder adhering there- 
to while forwarding them and rotating them axially in the direction of their 
line of progress, of a brush arranged to act upon the soldered edges of the 
cans, thereby insuring perfect Joints by brushing the solder in between the 
opposed surfaces of the can-bodies and end plates while removing the super- 
fluous solder and polishing the exteriors of the joints, substantially in tiie 
manner described." 
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This brushing process of this patent was performed by an endless 
brush belt moving in the same direction or parallel with the carrying 
belts, and it appears from this patent No. 586,966 that Fellows had 
a patent or an application for a patent, serial No. 605,967, filed Sep- 
tember 16, 1896, for saving solder by this endless brush chain process 
of which he says : 

"In my application, serial No. 605,967, also hereinbefore referred to, I ac- 
complish a similar result" (solder saving <'by mecms of an endless brush belt 
acting in conjunction with mechanism for passing the soldered cans contin* 
uously and severally in contact with an endless brush belt Both of the aboye- 
mentioned methods give good practical results, but I have found by experi- 
ment and investigation that the most perfect and satisfactory results are at- 
tained by combining the two methods," etc. 

The operation of this endless chain brush moving in the same di- 
rection as the can was not fully satisfactory as the movement of the 
solder brushed or carried with it was parallel with the space to be 
filled, if left unfilled on leaving the bath, and not into it, at least not 
directly into it. This was remedied or corrected as follows : October 
12, 1896, Fellows filed an application for patent No. 686,967, issued 
July 27, 1897 (serial No. 608,697). The specification says: 

'*THe invention consists in the combination and arrangement, with the 
means for rolling and forwarding a plurality of cans continuously and sim- 
ultaneously, of a brush acting on the edges of the cans at right angles to 
their line of motion, substantially as hereinafter described and claimed. 

''By my improvement I attain more uniform results, the solder being posi* 
tively forced under the flanges of the end plates where required and the per- 
centage of leakage being reduced, since all parts of the annular joints are sub- 
jected to the same treatment and pressure. The cans obtained by this treat- 
ment are stronger and cleaner than any heretofore produced, the soldered 
joints being continuous and perfect and aU superfluous solder being swept 
oflT the ends of the cans in line with their longitudinal axes in such manner 
that the brush cannot spatter the cans, and removes therefrom any spatter- 
ings received during the centrifugal action. This treatment of the ends of 
the cans, as they flow continuously through the apparatus to the action of a 
brush rotating at right angles to their line of procession and rotation, may be 
combined with and follow the treatment of the cans to centrifugal force for 
the purpose of throwing oflT most of the superfluous solder, especially from 
the end plates, and of presenting the remainder to the brush in the most fa* 
vorable position for removal thereby, as set forth in my concurrent applies* 
tion last mentioned, although I do not limit myself to this combination, since 
I believe myself to be the first to treat a plurality of cans rotated and for- 
warded by an endless belt or belts to the action of a brush acting at right 
angles to their line of motion. 

"I am aware that it has been proposed to use circular butfers or brushes 
to remove superfluous solder from cans held and treated individually. I am 
also aware that it has been proposed to treat cans held and rotated in- 
dividually to the action of an endless wiper-belt, but neither of these antici- 
pate my invention, which consists, essentially in rotating the cans as they 
leave the soldering-bath in a continuous procession by means of an endless 
belt or belts in such manner as to present their freshly-soldered annular 
joints to a brush acting at right angles to their line of motion, thereby in- 
suring a perfect and continuous joint of solder between the flanges of the 
end plates and the ends of the can-bodies, at the same time removing all 
superfluous solder and finishing off or polishing the edges of the cans witli- 
out interfering with or retarding their continuous flow from the soldering- 
bath and through the apparatus.** 
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The claims of this patent in issue read as follows : 

"1. In a solder-saving device the combination with endless belts arranged 
to receive and advance the cans between them substantially as described, 
of a brash arranged to act npon the edges of a plurality of the cans substan- 
tially at right angles to their line of motion, substantially in the manner and 
for the purpose set forth. 

"Z In a solder-saving device the combination with endless belts traveling 
In opposite directions and arranged to receive and advance the cans between 
them substantially as described, of a brush arranged to act upon the edges 
of a plurality of the cans substantially at right angles to their line of motion, 
substantially In the manner and for the purpose set forth. 

"3. In a solder-saving device the combination with endless belts traveling 
at different speeds in opposite directions, arranged to receive and advance 
the cans between them substantially as described, of a brush arranged to 
act upon the edges of a plurality of the cans substantially at right angles to 
their line of motion, substantially In the manner and for the purpose set 
forth. 

"4. In a solder-saving device the combination with an endless traveling 
belt and an opposed can-support arranged to receive and advance the cans 
between them and to Impart to the said cans a speed of rotation sufficient to 
throw off by centrifugal force the main portion of the excess of medted solder 
carried from the soldering-bath, of a brush arranged to act upon the edges 
of a plurality of the cans in a direction substantially at right angles to that 
of their line of motion for the purpose and substantially in the manner de- 
scribed. 

"5. In a solder-saving device the combination with endless traveling belts, 
arranged to receive and advance the cans between them and to impart to the 
said cans a speed of rotation sufficient to throw off by centrifugal force the 
main portion of the excess of melted solder carried from the soldering-bath, 
of a brush arranged to act upon the edges of a plurality of the cans in a 
direction substantially at right angles to that of their line of motion, for 
the purpose and substantially in the manner described. 

"6. In a solder-caving device the combination with endless belts traveling 
in opposite directions arranged to receive and advance the cans between 
them and to impart to the said cans a speed of rotation sufficient to throw 
off by centrifugal force the main portion of the excess of melted solder car- 
ried from the soldering-bath, of a brush arranged to act upon the edges of 
a plurality of the cans in a direction substantially at right angles to that of 
their line of motion, for the purpose and substantially in the manner de- 
scribed. 

"7. In a solder-saving device the combination with endless belts traveling 
at different speeds in opposite directions, arranged to receive and advance 
the cans between them and to impart to the said cans a speed of rotation 
suffici^it to throw off by centrifugal force the main portion of the excess of 
melted solder carried from the soldering-bath, of a brush arranged to act 
upon the edges of a plurality of the cans in a direction substantially at right 
angles to that of their line of motion, for the purpose and substantially in 
the manner described." 

These devices not being perfectly satisfactory or being desirous of 
other improvements in the art, May 10, 1897, Fellows filed appli- 
cation for patent No. 695,704, serial No. 635,904, granted December 
21, 1897, This relates to the same subject and the patentee says : 

"And the invention consists, essentially, in simultaneously forwarding the 
cans, rotating them on their axes, and subjecting them to a fluid-blast in 
such manner as to remove superfluous solder taken up by the exterior sur- 
faces of the cans while passing through the solder-bath during the operation 
of soldering the end plates to the can-bodies, substantially as hereinafter 
set forth. ♦ ♦ • i txeat the edges of the cans after they leave the solder- 
ing-bath continuously and simultaneously to fluid under pressure directed 
to impinge against the exterior portiens of the cans where they have been 
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exposed to direct contact with the solder In the bath, the rotation of the 
cans upon their axes as they are advanced through the device subjecting all 
such exposed portions uniformly to the cleansing action of the fluid-blast, 
and Insuring the removal of superfluous solder from such adjoining portions 
of the end plates and can-bodies without Impairing the hermetical sealing 
of the joints between said parts of the cans. This I accomplish by passing 
them betweeii a traveling surface and a support shown in the present in- 
stance as consisting of two endless belts, A and B, one of the belts traveling 
faster than the other, so that the cans received at one end will be finally 
discharged at the other. ♦ ♦ ♦ i have found by experience that the re- 
moval of the superfluous solder from cans by a vapor bath can be accom- 
plished advantageously, the blast leaving the surfaces exposed to the solder 
clean, clear, and bright" 

Claim 1 of this patent is in issue and reads as follows . 

"In a solder-saving device, the combination of an endless traveling surface 
and an opposed can-support arranged to receive the cans between them, means 
for producing a relative motion l)etween said trayeling surface and opposed 
can-support whereby the cans are simultaneously rotated axlally and for- 
warded, and means for directing fluid under pressure against the cans be- 
tween said traveling surface and opposed can-support for the purpose of re- 
moving superfluous solder from the cans substantially in the manner de- 
scribed.*' 

I think it clear that this patent has nothing to do with removing 
superfluous solder from cans by means of centrifugal force. The 
cans are revolved so as to subject all parts of the soldered surface 
to the vapor or steam bath. 

May 10, 1897, Fellows filed an application for patent No. 595,705, 
dated December 21, 1897, and he says : 

"My Improvements relate to the removal of superfluous solder from sheet- 
metal cans for the purpose set forth in my concurrent ai^llcatlons, serial 
Nos. 605,598, 605,967, 600.536, 608,597, and 635,904. 

''The distinguishing feature of my present invention consists in retarding 
the progress of the cans as they pass through the apparatus for the purpose 
of treating them individually for the removal of superfluous solder, substan- 
tially as hereinafter set forth. 

"My invention also includes certain special features In the combination 
and arrangement of parts for polishing and cooling the cans ahd controlling 
and collecting the superfluous solder removed from them. ♦ • • 

"It Is obvious that by Imparting a sufliciently high degree of speed to the 
forwarding-wheel, F, the cans resting against the rails, 0, may be rotated 
upon their axes in such manner as to throw off by centrifugal force super- 
fluous solder, substantially as set forth In my concurrent applications here- 
inbefore referred to, and I do not seek to cover, broadly, herein means for 
throwing off superfluous solder by centrifugal force. By substituting the 
driving-wheel, F, for the driving-belts described In said prior applications I 
am, however, enabled to construct an effective apparatus which is much 
more simple and compact, and In which the results sought are much more 
quickly and positively attained. ♦ • ♦ 

"Where it is desired to polish the exterior surface of the can by positive 
mechanical means after it has been subjected to the action ol centrifugal 
force or to the action of the Jets of heated vapor, I employ a rotary brush, 
B, In conjunction with the forwarding-wheel, F, and auxiliary brush-wheel. 
As, arranged, preferably, so as to Impinge against the soldered joint, as in- 
dicated in Fig. 9. It is obvious that this arrangement may also be used alone 
for the removal of superfluous solder, the main novelty In this connection 
consisting In the special combination and arrangement of the forwardnj? 
mechanism and auxiliary detaining-wheel and the rotating brush, B, where- 
by the cans are retarded in progress and the number of revolutions on their 
axes is increased while being subjected to the action of the brush, B." 
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The claims in issue are 1, 2, 4, 5, 6, 7, and 10. The$e read as fol- 
lows : 

"1. In solder-saving apparatus, the combination of a can-forwarding sur- 
face, a can-retarding wheel moving In a direction opposite to that of the 
said can-forwarding surface, and means for effecting the removal of super- 
fluous solder from the cans while rotating between said opposed traveling 
surfaces, substantially in the manner and for the purpose described, 

"2. In solder-saving apparatus, the combination of a can-forwarding wheel, 
an opposed auxiliary wheel revolving in the opposite direction, and means 
for effecting the removal of superfluous solder from the cans while rotating 
between said opposed wheels, substantially In the manner and for the pur- 
pose described. ♦ ♦ ♦ 

"4. In solder-saving apparatus the combination of a can-forwarding sur- 
face, and an opposed auxiliary wheel revolving in the opposite direction for 
the purpose of retarding the advance of the cans and increasing their axial 
rotation, substantially in the manner and for the purpose set forth. 

"5. In solder-saving apparatus the combination of a can-forwarding sur- 
face, opposed rails, and an opposed auxiliary wheel revolving in the op- 
posite direction for the purpose of retarding the advance of the cans, sub- 
stantially In the manner and for the purpose set forth. 

"6. In solder-saving apparatus the combination of a can-forwarding sur- 
face, an opposed auxiliary wheel revolving in the opposite direction for the 
purpose of retarding the advance of the cans and increasing their axial rota- 
tion, and means for projecting jets of vapor against said cans substantially 
in the manner and for the purpose described. 

**7. In solder-saving apparatus the combination of a can-forwarding surface, 
an opposed auxiliary wheel revolving in the opposite direction for the pur- 
pose of retarding the advance of the cans, and means for projecting jets of 
superheated steam against said cans, substantially in the manner and for 
the purpose described. ♦ ♦ ♦ 

"10. The combination of apparatus for removing the superfluous solder from 
cans, a hood surrounding said solder-removing apparatus, an exhausting de- 
vice for withdrawing the air from said hood and injecting it into a receiv- 
ing-chamber, and said receiving-chamber provided with means for retaining 
the solid particles of matter carried over to it by the air, substantially in 
the manner and for the purpose described." 

The main distinguishing features of this patent seem to be the hoo(f 
for retaining flying particles of solder and the "retarding wheel" mode 
of operation which complainant says is "peculiar to Fellows patent 
595,705." While Fellows may have been and probably was the first 
to use centrifugal force for the removal of superfluous solder from 
cans by rapidly revolving them and thereby saving the thrown oflF 
solder, if care was taken to preserve it, he was not the first to con- 
ceive a solder-saving device in can construction, as others had used 
devices for wiping off the superfluous solder, thereby giving the com- 
pleted cans a neater appearance and lighter weight and saving the 
superfluous solder. See patent to Norton, No. 382,320, dated May 8, 
1888, and patents to Jensen, No. 551,122, dated December 10, 1895, 
and No. 550,176, dated November 19, 1895. When the superfluous 
solder was wiped oflE it was saved or in a condition to be saved if 
care was taken. See, also, patent to Edwards, No. 301,579, dated July 
8, 1884, for Tin Can Soldering Machine, which has a wiper and says : 

"After having one seam, o', soldered, the cans are moved up the inclined 
parts, Di, of the rails, D, and during this operation the excess of solder may 
be wiped off by a wiper, N, and collected in a box, n, thereby saving solder 
and improving the appearance of the seam. The wiper may be made of any 
spongy or soft material, which presses against the seam of the can ; or a blast 
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of air or steam or any gas may be blown against tbe freshly-soldered seam, 
as shown In Big. 10, In which nozzles, Ni, having slits Ns, are directed against 
the can as it rises out of the solder, and blows-the excess back to the rear 
edge of the seam and off into the solder trough or a box, leaving a highly* 
finished seam." 

It was also common knowledge that water, mud or any molten sub- 
stance such as lead or solder in what may be termed a molten state 
would fly oflf from the outside of any circular body when rapidly re- 
volved. Water thrown from a revolving grindstone or mud from the 
wheel of a rapidly moving wagon are familiar illustrations. However ' 
it does not follow that there was no patentable novelty in conceiving 
the idea that this motion might be applied to the saving of solder 
when manufacturing tin or sheet iron cans and providing suitable 
means for the purpose. The prior art wiped off the superfluous solder 
by some soft material or by a blast of air or steam or gas, and so saved 
it, while Fellows first threw it oflf by centrifugal force — that is, by 
rapidly revolving the cans ; second, by revolving the cans and brush- 
ing off the solder; and, third, by spraying or subjecting the super- 
fluous solder to the action of steam or vapor while in rapid revolu- 
tion. 

It may be well to say here that the alleged infringing device used 
by the defendant removes the superfluous solder by all Siree methods 
in succession — ^that is, as the cans come from the bath, the comers 
having been revolved in the solder, they pass along held between mov- 
ing surfaces, one moving in one direction, and the other in the oppo- 
site direction, but moving at unequal speed, and some surplus solder 
is thrown off bjr centrifugal force, and then, while still moving for- 
ward and revolving, they come under the action of the brush whereby 
solder is swept into the seams if they are not already full, and more 
of the solder is swept off, and then, still moving forward and revolving 
the cans come under the action of the steam or vapor blast, and the 
removal of solder and the polishing is completed. While undergoing 
this last operation the "retarding wheel" mode of operation comes into 
play. 

These Fellows patents all relate to "means for removing superfluous 
solder from sheet-metal cans." It is apparent from the reading of 
them that saving solder was not the only purpose in view. Each of 
the claims of the patents in suit in issue are for a combination, and 
a patentable combination may consist of elements some of which are 
old and some new or of elements all old provided there is a new com- 
bination of such old elements operating in a different way (different 
from the old art) to produce and producing a new or an improved re- 
sult Leeds v. Victor Co., 213 U. S. 318, 29 Sup. Ct 495, 63 L. Ed. 
806. Of course, to be patentable, there must be such a change in the 
combination as would not occur to the ordinary mechanic skilled in 
the art. In other words there must be what is known as patentable 
conception. On the argument I was somewhat impressed with the 
thought that there is not patentable conception accompanied by means 
to make it effectual in the idea of throwing off and saving surplus 
solder by centrifugal force — that is, by rapidly revolving the cans. 
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It seemed to me such common knowledge that any one desirous of 
throwing off the superfluous solder would use this method. 

Claim 1 of the patent first mentioned, No. 686,964, has in combina- 
tion (1) an endless traveling surface, and an opposed can support 
which receive the cans between them ; and (2) means for producing a 
relative motion between them whereby a speed of rotation is imparted 
to the cans sufficient to throw off from said cans, by centrifugal force, 
any excess of melted solder' in the manner described. The patent 
shows and describes two endless belts each on wheels or pulleys, the 
one belt above the other. The movement of that part of each belt 
above its wheels or pulleys is from right to left as shown in Fig. 3, 
and the movement of that part of each belt below its wheels or pulleys 
is from left to right, but as the cans are fed in between these belts 
they are taken hold of by the lower surface of the belt of the upper 
section moving from left to right, and by the upper surface of the 
belt of the lower section moving from right to left. Hence the 
surfaces of the two belts in actual contact with the cans move in 
opposite directions. As the one belt is made to move faster than 
.the other, a rotary motion is given each can on its own axis and 
still they are carried forward and discharged at the end opposite the 
place of entrance. The speed of rotation is regulated by the relative 
speed of the belts. By having the speed of the one belt but little 
greater than that of the other the rotation of the can on its axis would 
be slow. If both belts are of the same size and move with the same 
speed and exert the same pressure on the can the can would not move 
forward or be carried forward at all, as the forwarding^ and retarding 
process would be equal and neutralize each other, and if the belt sur- 
faces in contact with the cans moved in the same direction and at the 
same speed the can would be carried forward without rotation. Fig. 
3 of this patent shows a bar or rail, gg, to keep the cans in alignment 
while passing between the belts. Turning to the prior art for this 
mechanism used to clasp, so to speak, the cans and forward them, we 
find much' of the same mechanism operating in much the same way in 
the patent to C. B. Kendall, dated February 23, 1892, for "Can Cool- 
ing Machinery," except that he docs not rotate the cans by moving 
the one belt faster than the other, but relies wholly on the fact that the 
face of the one belt bearing on the can moves in the opposite direction 
from the face of the other belt bearing on the can. He also has pins 
in the upper belt to keep the cans apart. He has two 'endless belts 
each running on its own wheels or pulleys arranged the one above the 
other. These belts move the same as in the Fellows patent jtist men- 
tioned, but so far as appear at the same speed, and as the can comes 
from the solder bath it is moved in and taken between the two belts, 
the lower half of the upper belt moving in one direction as from left 
to right, and the upper half of the lower belt moving in the opposite 
direction, and the patentee after explaining this says that "whenever 
the words 'oppositely traveling belts' are used they are to be under- 
stood as 'oppositely traveling faces.' " He expressly states, in sub- 
stance, that the pins in the upper belt carry the cans forward while 
the oppositely moving surface of the lower belt in contact with Uie 



Digitized by 



Google 



430 180 FEDERAL REPORTER. 

can retards the forward movement and has the effect to rotate the can. 
He might have separated the cans by having the one belt move faster 
than the other instead of using the pins, but did not. His purpose was 
to retain the solder on the seam of the can uniformly and allow it to 
cool. He expressly says that he imparts enough centrifugal force to 
keep the solder in position until cool, and to cool the solder rapidly he 
has pipes along the line of travel through which cold air is blown or 
forced on the soldered part. If he had caused the one belt to^ move 
more rapidly than the other he could have dispensed with the pins, as 
the cans would have been separated and kept separate automatically, 
and by imparting sufficient speed he would have thrown off solder. 
But all he was aiming at was the cooling process. Here I find no an- 
ticipation. However, Kendall has trackways, h, which "serve to main- 
tain the outer ends of the cans in true line with the face of the belt." 
In a patent to McDonald, No. 506,184, dated October 3, 1893, "ma- 
chine for fluxing cans,*' a process which precedes the application of the 
solder, we have a device for moving the cans much nearer that of the 
complainant. He says: 

"The inyention consists In certain devices whereby the cans are rolled, 
along through a machine in contact with belts carrying the flux, so that the 
joints between the ends and the body will be fluxed as the cans pass through 
the machine, and the cans will be delivered all ready for soldering, the op- 
eration being continuous." 

On a frame is supported a long rectangular tank containing the liq- 
uid flux. At each end of this tank is mounted a shaft extending 
across the tank, and each shaft is provided with a pair of pulleys ar- 
ranged on the shaft at a distance from each other less than the length 
of the can. On these pulleys are mounted endless belts extending the 
length of the tank, and these move when the puUfeys revolve with the 
shaft and any speed desired may be commumcated. These belts are 
flat and of considerable width, and support the cans as they move 
through the machine. These are the fluxing belts, and about one-half 
of these belts move at all times in the fluxing material in the tank and 
saturated thefewith apply same to the seams at each end of the can 
as the belts move above the pulleys after leaving the tank. There is 
an inclined chute at one end of the machine down which the cans roll 
and are fed to or upon the belts. The fluxing belts or those parts 
thereof in contact with the cans move from right to left or towards 
the point where the cans enter from the chute. This is shown in Fig. 
2, and it is so stated in the patent. The patent says : 

"I will* now describe the mechanism by means of which the cans are car- 
ried along with a rotary movement upon the fluxing belts from front to rear 
of the machine." 

He then describes an endless belt mounted on pulleys, but above the 
supporting belts described, and running and traveling parallel with 
them, which comes in contact with the upper side of the cans midway 
the ends thereof as they enter the apparatus or between the two lower 
and this upper belt. All the belts travel in the same direction, but as 
the cans are in contact with the upper part of the lower belt and the 
lower part of the upper belt, the surface of the belts in contact with 
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the cans running on the lower pulleys move in a direction opposite to 
that of the surface of the belt in contact with the cans moving on the 
upper pulleys. He gives much greater speed to the upper belt than to 
the lower ones, and so moves the cans forward and revolves them on 
their axes as they pass between the upper and lower belts to the dis- 
charge end. This upper belt, and the lower belts also, are made ad- 
justable so as to handle cans of different lengths and those of differ- 
ent diameters. There is a difference in the construction and means 
for propelling the belts of McDonald and those of Fellows, but they 
are mechanical merely, and would be made by any mechanic skilled 
in the art. McDonald has the side bars or guides to keep the cans 
in alignment and between the belts the same as Fellows, The mode 
of operation of the Fellow apparatus and of the McDonald appa- 
ratus is the same, and the result is the same — ^fhat is, the cans as 
they enter from the chute are grasped by the lower or supporting 
belt (belts with McDonald so as to flux both ends of the can at the 
same time) and the upper or propelling belt and separated and kept 
separated because of the more rapid forward movement of the upper 
belt, and they are moved forward continuously and successively in a 
flowing stream of cans, and each can while so grasped and flowing or 
moving forward is rapidly revolved on its own axis. In this grasp- 
ing, moving, and revolving the cans axially McDonald was applying the 
flux to the seam at each end of the can, while in so grasping, mov- 
ing, and revolving them axially Fellows was throwing off the surplus 
solder from the same seams one end at a time, as he only soldered one 
end at a time. The two supporting belts of McDonald covered the 
seams to be thereafter soldered so as to apply the flux thereto while 
Fello\ys only uses one, placed between the two ends of the can, so as 
to leave the solder uncovered and free to fly off. All there is to this 
first patent is that Fellows uses an old mechanism and mechanical 
movement then in use in this art for the purpose of applying the flux- 
ing material before soldering for the purpose of removing the sur- 
plus solder. He made some necessary changes in belts and location 
thereof, but they show no improvement on the prior art. It is the 
case of the adaptation, by slight changes of construction, of a well- 
known appliance in use in the art of can construction to accomplish 
a certain purpose, to another use or to accomplish another purpose 
in the same art, an ultimate purpose it had not been used to accom-. 
plish before. Concede that Fellows conceived the idea that in can 
construction the surplus solder on the can might be removed and there- 
by saved by the application of centrifugal force, thereby throwing 
off the surplus solder, what he did was to adapt, by slight changes of 
construction within the skill of any mechanic, an old device used in 
the same art for giving the cans the same movement and motion, but 
with the purpose of applying fluxing material thereto, to the throwing 
off of such solder. Was he entitled to a patent for doing this ? Fel- 
lows is presumed to have had the McDonald device before him and to 
have understood its operation. All he had td do was to feed the cans 
into this old device after being soldered first, moving the two lower 
belts so as to grasp or contact with the center of the side of the cans, 
and then impart sufficient velocity to throw off the solder^ 
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In ToplifF V. Topliff et al., 145 U. S- 156, 12 Sup, Ct. 825, 36 V. 
Ed. 658, one question was whether or not the Stringfellow and Surles 
patent was an anticipation of the Augur patent, one of the patents 
sued upon. The court said : 

"While it is possible that the Stringfellow and Surles patent might, by 
a slight modification, be made to perform the function of equalizing the 
springs which it was the object of the Augur patent to secure, that was evi- 
dently n6t in the mind of the patentees, and the patent is Inoperative for 
that purpose. Their device evidently approached very near the idea of an 
equalizer; but this idea did not apparently dawn upon them, nor was there 
anything in their patent which would have suggested it to a mechanic of 
ordinary intelligence, unless he were examining it for that purpose. It is 
not suflScient to constitute an anticipation that the device relied upon might, 
by- modification, be made to accomplish the function performed by the patent 
in question, if it were not designed by its maker, nor adapted, nor equally 
used, for the performance of such functions." 

Another patent in suit was the Topliff and Ely patent, and it was 
claimed that the Augur device fully anticipated this. After pointing 
out the almost exact similarity of the two devices the court said: 

"In the Topliff and Ely patent, to obviate this, jand to enable the device to 
be applied at both ends of the springs, the links are turned horizontaUy, or 
somewhat dependent, so that the springs can rest upon them at both ends, 
and thus secure a more perfect equalization. Trifling as this deviation seems 
to be, it renders it possible to adapt the Augur device to any side-spring 
wagon of ordinary construction. 

"Wliile the question of patentable novelty in this device is by no means free 
from doubt, we are incUned, in view of the extensive use to which these 
springs have been put by manufacturers of wagons, to resolve that doubt in 
favor of the patentees, and. sustain the patent" 

In Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, 
the court held : 

"The cases treating of letters patent for new applications of old devices 
considered, and, as a result of the authorities, It is held that, if the new use 
be so nearly analogous to the former one, that the applicability of the de- 
vice to its new use would occur to a person of ordinary mechanical skill, it 
is only a case of double use; but If the relations between them be remote, 
and especially if the use of the old device produce a new result, it may in- 
volve an exercise of the inventive faculty — much depending upon the nature 
of the changes required to adapt the device to its new use." 

It must be borne in mind that the McDonald patent is for work in 
the same field, the same industry,, as the Fellows patent. The steps 
in making a can are (1) cut out the metal; (2) connect the body; (3) 
add the ends and crimp them ; (4) apply the acid or flux or resin pre- 
paratory to applying the solder; (5) apply the solder; and (6) re- 
move the surplus solder, and clean and polish. Here, in this indus- 
try McDonald had his apparatus for applying the flux, step 4 men- 
tioned, and Fellows, in the same industry, by moving the support- 
ing belts away from the seams or substituting one belt for two, as 
one only was necessary, threw off by the same movement of the cans 
(made more rapid probably) the solder applied by step 5. Others had 
wiped off, brushed off, and sprayed or steamed off the surplus solder, 
but, so far as appears, no one had thrown it off by centrifugal force. 
It was taking the old device of McDonald, making only one material 
change — that of the location of the lower or supporting belts — and 
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using it in the last step of making a can for throwing off the super- 
fluous solder. On this subject in Potts v. Creager, supra, after refer- 
ring to the cases, the court (at page 608, 166 U. S., at page 199, 15 
Sup. Ct. [39 L. Ed. 275]) said: 

"As a result of the authorities upon ttiis subject, it may be said that, if 
the new use be so nearly analogous to the former one, that the ai^Ucability 
of the device to its new use would occur to a person of ordinary mechanical 
skill, it is only a case of doable use, but if the* relations between them be re- 
mote, and especially if the use of the old device produce a new result, it may 
at least inv<^ve an exercise of the inventive faculty. Much, however, must 
Btill depend upon the nature of the changes required to adapt the device to 
ItB new use." 

Now I do not think that a device for use in can construction which 
would simply throw off solder while in a molten state was a patent- 
able one. It would* not be and was not useful in the art. It is nec- 
essary in the art to have a considerable portion of the solder retained 
on the can, but in the proper place to be of use ; that is, in the seams 
and on them to an extent. The result of operations with the appa- 
ratus made under and in accordance with the first Fellows patent, No. 
586,964, demonstrated that it possessed no practical utility. True, it 
threw off the solder taken up while revolving in the solder bath, but 
if, as was usual with some 30 per cent, of the cans, the solder had 
not flowed into the seams, or for any cause did not adhere properly, 
the solder that should be and remain in such seams was thrown off, 
and such cans were defective and discarded. This device did not go 
into general use; it was not a success. It was not only desired to 
throw off surplus solder after the seams were properly filled with 
solder, but to first fill such seams before any was thrown off and not 
move or disturb or throw off the solder in the seams, and this the de- 
vice of the patent did not and could not do. The first patent added 
nothing of value to the art of can construction. The idea of throw- 
ing off surplus instead of wiping or brushing it off as had been done 
in the prior art ^as good, we will assume, provided it filled the seams 
and left them filled and so prevented leaking, the very object of solder- 
ing them at all. I do not think it was patentable to conceive the idea 
that molten solder would be thrown off by centrifugal force applied to 
the can and molten solder accompanied by means to revolve the can 
rapidly and so throw it off. In Potts v. Creager, supra (at page 605, 
155 U. S., at page 197, 16 Sup. Ct. [39 L. Ed. 275]), the court said: 

"The employment of two parallel cylinders to co-operate in the performance 
of a certain task is so common and well known that the court may take Ju- 
dicial notice of such examples as are found in the ordinary clothes wringer, 
fluting rollers, straw cutters, printing presses, paper manufacturing machines 
and grinding miUs of Tarlons kinds/' 

So here, the court may take judicial notice that it was well known 
and common knowledge that water, mud, and any soft material not 
adhesive would fly off from any circular body when rapidly revolved. 
To put the solder on and then throw it ofi accomplished no useful 
purpose in this art as the result proved. It must be pushed into the 
seams when it had not flowed or run in. After making the refer- 
ence last above quoted the court in Potts v. Creager, supra, said: 
180 F.— 28 



Digitized by 



Google 



434 180 FEDERAL REPORTER. 

"Id view of these devices It Is too dear for arji^uineiit that Potts would not 
be entitled to a patent simply for passing the clay between two grinding or 
crushing <griinders," etc. 

So here, it is clear that Fellows was not entitled to a patent for sim- 
ply revolving a can rapidly and throwing off solder in a molten state 
by centrifugal force. In view of the fact that McDonald's device 
was in the can construction industry, and had to do with properly 
soldering the can, and that' Fellows in the same industry and to com- 
plete the soldering process took McDonald's device and by simple 
changes within the ability of the ordinary mechanic, and by changes 
which would have occurred to any mechanic of ordinary skill, adapt- 
ed it to throw off solder, the language of the court in Potts v. Creager, 
supra (at page 606, 155 U. S., at page 198, 15 Sup. Ct. [39 L. Ed. 
275]), is very pertinent and instructive. The coyrt said: 

**The answer to this requires the consideration of the often recurring ques- 
tion, which has taxed the Ingenuity of courts ever since the passage of the 
patent acts, as to what invention really is. When a patented device is a mere 
improvement upon an existing machine, and the case is not complicated by 
other anticipating devices, the solution Is ordinarily free from difficulty. But 
where the alleged novelty consists in transferring a device from one branch 
of Industry to anotlier, the answer depends upon a variety of considerations^ 
In such cases we are bound to inquire into the remoteness of relationship of 
the two industries, what alterations were necessary to adapt the device to 
its new use, and what the value of such adaptation has been to the new in- 
dustry. If the new use be analogous to the former one, the court will un- 
doubtedly be disposed to construe the patent more strictly, and to require 
clearer proof of the exercise of the Inventive faculty, in adapting it to the 
new use-particularly if the device be one of minor importance in its new field 
of usefulness. On the other hand, if the transfer be to a branch of Industry, 
but remotely allied to the other, and the effect of such transfer has been to 
supersede other methods of doing the same work, the court will look with a 
less critical eye upon the means employed In making the transfer. Doubt- 
less a patentee is entitled to every use of which his invention is susceptible, 
whether such be known or unknown to him ; but the person who has tak^i 
his device, and, by improvements thereon, has adapted it to a different in- 
dustry, may also draw to himself the quality of Inventor. If, for instance, 
a person were to take a coffee mill and patent it as a mill for grinding spices, 
the double use would be too manifest for serious argument So, too, this 
court has denied invention to one who applied the principle of an ice-cream 
freezer to the preservation of flsh (Brown v. Piper, 91 U. S. 37 [23 L. Ed. 
200]) ; to another who changed the proportions of a refrigerator in such 
manner as to utilize the descending instead of the ascending current of cold 
air (Roberts v. Byer, 91 U. S. 150 [23 L. Ed. 267]) ; to another who employed 
an old and well-known method of attaching car trucks to the forward tmc^ 
of a locomotive engine (Pennsylvania Railroad v. Looomotlve Truck Co.. 110 
U. S. 490 [4 Sup. Ct 220, 28 L. Ed. 222]) ; and to still another who placed a 
dredging screw at the stem Instead of the stern of a steamboat (Atlantic 
Works V. Brady, 107 U. S. 102 [2 -Sup. Ct. 225. 27 L. Ed. 438]). In Tucker ▼. 
Spalding. 13 Wall. 453 [20 L. Ed. 515], the patent covered the use of mov- 
able teeth in saws and saw plates. A prior patent exhibited cutters of the 
same general form as the saw teeth of the other patent, attachable to a cir- 
cular disk, and removable as in the other, the purpose of which patent was 
for the cutting of tongues and grooves, mortices, etc. The court held that 
if what It actually did was in its nature the same as sawing, and its struc* 
ture and action suggested to the mind of an ordinarily skillful mechanic 
this double use to which it could be adapted without material change, then 
such adaptation to a new use was not new invention, and was not patentable.*' 

I am satisfied in view of the evidence, common knowledge, and the 
prior art, and considering the facts that the device of the first FeU 
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lows patent, No. 586,964, is of no practical utility in the art, and is 
not a commercial success and has not displaced or taken the place of 
anything in this art, and is but the mere transfer of a device of the 
prior art from use in one step of soldering a can to another step in 
the same process, that patentable novelty is not disclosed. The next 
patent. No. 686,966, of July 27, 1897, same date as the other, acts, 
says the patent, so that the superfluous solder is removed by the com- 
bined action of centrifugal force and of an endless brush belt, the 
centrifugal action throwing off most of the superfluous solder, espe- 
cially from the end plates, and collecting the remainder in the most 
advantageous position for removal by the brush substantially as here- 
in set forth. This is substantially the device of the first patent with 
the endless brush chain added. But it never did effectually what it 
purported to do, and is but a substantial reproduction of the prior 
art and defendant does not use such a bnjsh or such brushes. The 
brush belt of this patent moves in the same direction as the cans, or 
it might be in the opposite direction. As the cans revolve in contact 
with the brush, solder is brushed or wiped off, but the seams are not 
effectually filled. This revolving of the can or of the seams of the 
can in connection with revolving brushes for the purpose of apply- 
ing the flux and then the solder and then in connection with long re- 
volving brushes taking off surplus and filling seams were not new. 
It was patented in 1888, patent to Norton No. 382,320, who said, aft- 
er describing the application of the flux by the long revolving brushes 
as the corner of the can rolled between them : 

"The Invention also consists. In connection with the can carrier and a 
solder bath in which the comer or seam of the can is immersed, of a pair 
of long revolving wipers or brushes between which the comer or seam of 
the can rolls as )t advances in the carrier, while the bmshes or wipers re- 
volve together and effectually remove any surplus solder from the outside 
of the can." 

One of the brushes takes the surplus solder from the end of the 
can and the other takes the surplus from the side of the can. This 
Norton patent says : 

"G, 6, are a pair of long revolving wiping-bmshes, between which the 
can rolls or revolves after it leaves the solder bath, D. These brushes or 
wipers may be of any suitable material, but preferably of bristles or as- 
bestus fiber seamed to a suitable head or shaft. These long preferably cy- 
lindrical wipers are located immediately after the solder bath, D, and along 
the path of the can as it advances in the carrier, so that the corner of the 
can win roll between and in contact with these wipers, and all surplus solder 
be wiped or removed from the outside of the can." 

Then comes the receptacle for receiving and saving the surplus so 
wiped or brushed off, viz., "These long revolving wipers are journal- 
ed on the frame of the machine, and beneath them is arranged a re- 
ceptacle, G', to catch the surplus solder removed from the can." It 
required nothing but ordinary mechanical skill to add this device to 
the first patent mentioned and dispense with one of the brushes, or to 
substitute an endless brush chain moving or stationary as desired. 

The next patent is the same, substantially, as the second except we 
have the brush so arranged that it acts "on the edges of the. cans at 
right angles to their line of motion." This was old and common in 
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this art for removing solder and other purposes. Given the old idea 
that it was better to brush the molten solder directly towards the seam 
to be filled and left filled than to brush it along parallel with it, and 
any ordinary mechanic would add such a brush device. All he had to 
do was to use the .Norton idea using only one revolving brush and 
brushing the side of the can only. 

The next Fellows patent, No. 595,704, differs from the others in 
that the brush or wiper is left out and a line of steam jets is estab- 
lished whereby as the cans pass along between the supporting belts 
and the impelling belt and rotate axially they are subjected (while 
hot, of course) to the blast or blasts of vapor against the cans. Fel- 
lows refers to his prior application serial No. 606,598, and says : 

''The cUffer^nce being that in Bald prior application centrifugal force is em- 
ployed to remove the superfluous solder, whereas in the present case (patent) 
apparatus is combined and arranged with relation to means for directing a 
blast or blasts of vapor against the cans. « * * I treat the edges of the cans 
after they leave the soldering-bath continuously and simultaneously, to fluid 
under pressure directed to impinge against the exterior portions of the cans 
where they have been exposed to direct contact with the solder in the bath, the 
rotation of the cans upon their axes as they are advanced through the device 
subjecting all such exposed portions uniformly to the cleansing action of the 
fluid-blast and insuring the removal of superfluous solder from such adjoin- 
ing portions of the end plates and can-bodies without impairing the hermet- 
ical sealing of the Joints between said parts of the cans." 

Now, this use of a steam or fluid blast for this very purpose was 
old in this art, and was such common knowledge that I can see no 
invention in its application. No farmer's boy or helper in* a livery 
stable ever escaped the experience and knowledge that fluid under 
pressure coming from the nozzle of a hose and directed against any 
muddy or dirty body would wash off the dirt. The wheels of the 
vehicle were always put in position to revolve before applying the 
water under pressure. But in the Edwards patent No. 301,579, dated 
July 8, 1884, "Tin Can Soldering Machine," we have this very means 
and idea of means for applying the fluid or steam blast to remove 
the surplus solder as the cans pass by being carried substantially as 
by Fellows. Unless kept hot by a furnace or otherwise, steam or some 
hot vapor must be used to avoid cooling the solder on the cans before 
wiped or brushed off or blown oil. After being crimped the cans are 
first fluxed, then soldered and then subjected to the steam or fluid 
blast applied under pressure for removing the surplus solder, such 
cans being automatically delivered into and carried through the ma- 
chine and treated contiguously and in close succession. Edwards says : 

"Fig. 12 is a side elevation of the solder wiper, in which a blast of air or 
gas under pressure is used. • * * After having one seam, o', soldered the 
cans are moved up the inclined parts, D' of the rails, D, and during this op- 
eration the excess of solder may be wiped off by a wiper, N, and collected in 
a box, n, thereby saving solder and improving the appearance of the seam. 
The wiper may be made of any spongy or soft material, which presses against 
the seam of the can; or a blast of air or steam or any gas may be blown 
against the freshly soldered seam as shown in Pig. 10, in which nozzles, Ni, 
baying slits, Ns, are directed against the can as It rises out of the solder 
and blows the excess back to the rear edge of the seam and off into the 
solder trough or a box leaving a highly finished seam.*' 
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Now, the means used by Fellows for applying the steam blasts con- 
sist in this patent of a line of nozzles extending the length of the 
course traveled by the can, but this defendant does not use. The de- 
fendant uses more nearly the appliance of Edwards. 

The last patent in suit, No. 695,705, takes up and appropriates the 
idea of means, etc., of the patent to E. F. Holden, No. 555,244, dat- 
ed February 25, 1896, for a crimping machine for crimping cans, in 
which, says the Holden patent, "the can is revolved between two mov- 
ing surfaces." In can construction the end pieces are bent over on the 
edges so as to form a flange receiving the ends of the body part, and 
to press this flange down on the body so as to hold firmly before sol- 
dering^ is called crimping. Holden has two sets of wheels or revolv- 
ing disks, and, says Holden : 

'These disks as above explained are revoMng in opposite directions, one 
set slightly more rapidly than the other. This revolves the can between the 
two sets of disks, and the strip, G, bearing upon the end of the can. crimps 
It" 

"G'* is a strip on one of the iron wheels or disks, and as the can 
passes between the two sets of disks the pressure is such as to press 
or crush slightly the flanges of the end pieces into close contact with 
the body. The cans are carried into engagement with the wheels by 
smaller wheels as the cans come down a chute. As already explained 
with reference to the endless belts the one wheel carries the can for- 
ward and the other moving in the opposite direction retards its for- 
ward movement, but as one wheel turns more rapidly than the oth- 
er the can is revolved on its axis between the wheels before it is car- 
ried out of engagement with them. Here we have the can spun about 
on its own axis while between the wheels, but they are set so as to 
engage with the cans near their ends so as to crimp the flange. Two 
wheels on each side of the can, or two sets of disks, are used, as it is 
necessary to crimp at both ends of the can. One wheel or disk above 
and one below the can would give the motion and revolution. The 
speed of the revolution of the can would depend on the speed impart- 
ed to the wheels or disks. Fellows is presumed to have been acquaint- 
ed .with this device used in the same art and in the very step preceding 
the application of flux and solder. All he had to do was to leave off 
G, the crimping iron, substitute one wheel or disk above for two and 
one for two below, and arrange them to grasp the can midway the 
ends and he threw off solder by centrifugal force or action. He added 
the apparatus for applying the steam to the end of the can as it re- 
volved. By comparing Fig. 1 of Holden with Fig. 4 of Fellows, we 
see at once that the idea of means for taking cans to and from the 
wheels or disks and revolving them axially while in contact therewith 
and passing through is the same. Holden in this very art and indus- 
try and in the step preceding that of soldering had taught Fellows how 
to take a can between two wheels fed in by a chute, and revolve it rap- 
idly or slowly and for a longer or a shorter period of time on its own 
axis while passing through. Whether he would wash the can, or throw 
off solder, or polish by steam, or brush off solder, or apply the crimp- 
ing iron while thus passing between the wheels or disks was a mere 
matter of choice. The skill of the ordinary mechanic was adequate 
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to the task of so modifying Holden's apparatus as to adapt it to a mere 
apparatus for rapidly revolving the can, as all he had to do was to 
take off the crimping device, G. To expose the soldered seam all he 
had to do was change the location of the two wheels, upper and lower, 
and a steam jet could be applied from any source at any exposed point. 
But it is said that claim 10 of this last patent has a hood surrounding 
this solder removing apparatus, and an exhausting device for with- 
drawing the air (supposed to be charged with particles of solder) and 
injecting it into a receiving chamber. There is nothing new or novel 
in the hood or the exhausting device, or the receiving chamber, and it 
was not patentable to apply them to this purpose in this art. AH this 
is but a return to the doctrine of Potts v. Creager and Topliff v. Top- 
liff et al., supra. 

It seems to me clear that the new use (so far as there is a new use) 
of the devices of the prior art — ^this very industry of making cans — 
which includes every step and purpose of the Fellows patents, were 
so nearly analogous to the former uses in the same art, so closely al- 
lied, that the applicability of the devices to the new use would neces- 
sarily occur to a person of ordinary mechanical skill, and that this is a 
case of double use. The necessary changes and modifications of the 
old devices were so simple, so patent and obvious, and the results ob- 
tained, especially by the use of centrifugal force for throwing off 
solder which has been practically abandoned, of so little importance, 
that they would occur to any mechanic of ordinary skill in this art. 
In Brown et al. v. Piper, 91 U. S. 37, 23 L. Ed. 200, the Supreme Court 
of the United States held that: 

"The court can take Judicial notice of a thing in the common knowledge 
and use of the people throughout the country." 

The basic conception of these patents claimed is that molten solder 
will fly off from a rapidly revolving can. The next idea is to revolve 
the cans. The next is to have a succession of cans passing through 
this operation. The next is to brush off the solder not thrown off. 
The next drive off by a steam or vapor bath what is not thrown or 
brushed off, and finally put a cover over the apparatus to confine the 
flying particles and apply a suction to draw such air and particles 
contained therein into a chamber where the particles may settle. 
There is no new idea presented unless it be that Fellows first '^thought" 
that hot solder on a hot can would fly off if the can were rapidly re- 
volved. I .cannot accept this as a fact. I think it was perfectly ob- 
vious and generally well known that it would. Assume that Fellows 
and Fellows alone applied the idea to saving solder. Was it a patent- 
able conception if he provided means? Assume so. He did nothings 
new. He made some ordinary changes in old apparatus, and found 
that some solder was on the can and some thrown off, too much, and 
that applied to the industry of can construction his idea and his means 
w,ere a failure as it was of no practical utility, and the evidence shows 
that solder saving by centrifugal force in the art of can construction 
is an utter failure. Revolve the cans and use the brush is the way to 
do, but this was done before. Revolve the cans and apply a jet of 
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steam or fluid under pressure is the way, but this, was done before. 
In the language of the Supreme Court in Brown et al. v. Piper, supra : 

•*The answer Is that this was sitaply trie application by the patentee of an 
old process to a new. subject, without the exercise of the inventive faculty, 
and without the development of any Idea which can be deemed new or orig* 
inal in the sense of the patent law." 

It is of course settled patent law that, "if a new combination and 
arrangement of known elements produce a new and beneficial result 
never attained before, it is evidence of invention." Krementz v. S. 
Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558. See, also, 
Wicke V. Ostrum, 103 U. S. 461, 26 L. ifed. 409. "When the other 
facts in the case leave the question 6i invention in doubt, the fact that 
the device has gone into general use, and has displaced other devices 
which had previously been employed for analogous uses, is sufficient to 
turn the scale in favor of invention." Krementz v. S. Cottle Co., 148 
U. S. 556, 13 Sup. Ct 719, 37 L. Ed. 568. "The fact," says the Su- 
preme Court in Grant v. Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37 L. 
Ed. 552, "that the patented article has gone into general use is evi- 
dence of its utility, but not conclusive of that and still less of its pat- 
entable novelty." See, also, McClain v. Ortmayer, 141 U. S. 419, 425, 
12 Sup. Ct. 76, 35 L. Ed. 800. But the apparatus of Fellows for 
throwing oif solder from a can has not gone into general use, as it is 
plain and not denied that such a device is of no practical utility. Fel- 
lows immediately resorted to the old expedient of brushing or wiping 
and then to the added old expedient of adding and using a steam jet or 
blast. In the prior art the soldered can was revolved while being 
brushed or wiped, and ih the old or prior art it was also revolved while 
being subjected to the steam blast. How rapidly it should be revolved 
was a question of election, choice and expediency. The function of 
the two endless belts on appropriate pulleys was to revolve the cans. 
This is what such belts did in the prior art, and the work they would 
do was well known. The rapid revolution threw off any soft and non- 
adhesive substance as was well known. The real or true function of 
the two wheels or disks moving in opposite directions, the one more 
rapidly than the other, is to whirl the can between them on its own 
axis and this was well known ; they were employed in this art for that 
very purpose, although not used for the express purpose of throwing 
off solder, but they are not used for that purpose in the Fellows pat- 
ents, but to rapidly revolve the can while the brush or the steam jet 
is being applied. The belts and wheels operate in substantially the 
same way on the cans and this was well known. The use of the wheels 
or disks gives a shorter run to the caps — ^that is, they hold the cans at 
a certain point, substantially, long enough for the brush or steam jet 
to do its work. With belts a succession of steam jets was found nec- 
essary as the belts did not hold the cans at a given point long enough. 

We now have a new art, the construction and operation of flying 
machines. Whoever takes old elements and adapts them to the suc- 
cessful operation of a flying machine, although the changes be slight, 
will undoubtedly rank with inventors. He is in a new field, and in 
that field there are no mechanics skilled in the art. See opinion of 
Coxe, Circuit Judge, in O'Rourke Eng. C. Co. v. McMuUen, 160 Fed. 
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937, 938, 88 C. C. A. 115. When the arts of teleg^raphy and electricity 
were in their infancy the adaptation of old devices and elements to 
their new use in these new fields, not arts analogous to some other 
well known and understood, the courts found patentable invention in 
the adaptation of many things to these new arts for the reason it re- 
quired something more than the work of the ordinary skilled mechanic 
to solve the problem. Thought and study and experimentation and 
mental conception were required. True, such adaptation seemed sim- 
ple when done, but there was, many times, a brilliant conception in the 
thought that it could be done at all. In O'Rourke Eng. C. Co. v. Mc- 
MuUen, supra, Coxe, Circuit Judge, said : 

''No one can read this patent without beng Impressed with the fact that 
the inventor is an accomplished engineer thoroughly conversant with the 
art and impressed with the importance of the diflicultles which confronted 
him. It was no ordinary problem which he undertook to solve. He had to 
deal with the tremendous force of compressed air in its r^ation to a continu- 
ous passage of the bucket through the lock. The old air locks, hoisting falls 
and single gates were useless here. Nothing which had been produced before 
could be utilized to subdue and hold in check the persistent pressure of the 
air while the journey through the lock was taking place. The lodt of the 
patent in its most minute details was constructed to meet and overcome this 
difficulty, and to treat the problem as one of ordinary mechanics does injus- 
tice to the inventor. Previous to Moran's invention no one had ever taken 
material through the lock by a continuous hoist The defendant's expert 
says: *No instance has come to my knowledge where material was hoisted 
straight through prior to the date of the Moran patent' The idea of doin« 
this was a bold and brilliant one, and was at first deemed chimerical and im- 
possible by hydraulic engineering. When, however, it became an accom- 
plished fact, it made a decided sensation among contractors, engineers and 
builders, and was hailed as 'a flash of genius.' The Moran locks were at once 
adopted and are now in general use. • ♦ ♦ Beating in mind that Moran's 
iiivention relates solely to an air lock so constructed that material can be 
hoisted 'straight through' it and confining it to this feature alone, it may bo 
said truly that there was no prior art No one had ever done this before, 
although the necessity for such action was generally recognized. Horan*s 
idea was new and brilliant, and he carried it out by constructing a new air 
lock bringing together elements, several of which were old, but which wore 
never combined before. In other words, the combination was new and pro- 
duced a new and highly useful result To do this, we think, involved inven- 
tion." 

In Hobbs v. Beach, 180 U. S. 383, 392, 21 Sup. Ct 409, 413, 45 L. 
Ed. 586, the court said : 

"While none of the elements of the Beach patent — ^taken separately or per- 
haps even in a somewhat similar combination — ^was new, their adaptation 
to this new use and the minor changes required for that purpose resulted in 
the establishment of a new industry, and was a decided step in advance of 
any that had theretofore been made." 

But here we have no new industry established, no new art, no new 
result, for Fellows was compelled to fall back upon and rely upon the 
old ideas and methods of brushing off the solder or of renioving it by 
the application of the steam jet under pressure or both. He has added 
nothing of importance to the stun of human knowledge, unless it be the 
fact that in can construction the superfluous solder cannot be removed 
by the application of centrifugal force and produce a reasonable pro- 
portion of cans suitable for use. The court is to lean with favor to 
the true inventor, the person who adds to the sum of human knowl- 
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edge, creates a new industry by the use of his inventive faculties, or 
who in the sacme way substantially improves an old one so as to con- 
fer a substantial benefit on mankind. However, it is neither every 
■ improvement nor every change in mechanical combinations used in old 
and established industries that constitutes invention. The skilled me- 
chanic has his field and the inventor has his, and it is, many times, 
very difficult to draw the line. Judges have differed and always will 
differ in arriving at a satisfactory conclusion when the question is that 
of invention or noninvention in adapting old devices with slight modi- 
fications to a new use, or rather to the doing of work not done by that 
mechanism before. Here in the final wind up of the Fellows invention 
and as used by the defendant there is a succession of devices operating 
the one after the other. Entering from a chute the cans are taken by 
the endless belts, and, guided by side bars or rails, rapidly whirled 
for a short distance when they come in contact with the brush re; 
volving at right angles to the path of the cans and, passing it, come 
to the two wheels between which they are revolved as described while 
the steam jet or blast is applied. These operations on a can succeed 
each other after the cans leave the solder bath. They are not in 
operation on the same can at the same time. It is contended that 
this is not a mere aggregation, and probably this is true although dan- 
gerously near it. It is saved, if at all, by the fact that the surplus 
solder is being removed all the time — that is, first by centrifugal force, 
then by the combined action of centrifugal force and the brush, and 
lastly on arriving at the two wheels by the whirling of the can and 
the action of the steam jet. The brush and steam also act to polish 
the can at the points of contact. If the centrifugal force first applied 
and operating" tends to move the solder out of the seams and away 
from them and not into them, as is necessary, it is said the brush 
moves or drives it in, and that then the steam jet operates to disin- 
tegrate or reduce to fine particles that which remains outside and wash 
it off, and that this is aided by the throw-off action in the rapid revolu- 
tion of the can. Hence, it is said, a better, more perfect result is pro- 
duced after undergoing all these operations than was attained before. 
But no one of the patents in suit is for such a combination as already 
seen. True, in patent No. 596,705, of December 21, 1897, Fellows 
has the forwarding wheel, F, concentric rails, C, and shows, in Fig. 
4, four of the minor wheels or "auxiliary wheels," A*, A*, A*, and A*, 
and as the can is taken by F and A^ it is subjected to centrifugal 
force, and when taken by F and A* it may be brushed, and when 
taken by F and A* it may be subjected to the steam jet. But I fail 
to find evidence that defendant has ever appropriated or used such a 
combination or succession of wheels. This is but a succession of aux- 
iliary wheels moving in conjunction with the main wheel, F, used for 
subjecting the cans to a series of operations. Indeed, Fellows says 
that the number of auxiliary wheels required depends on the number 
of operations the cans are to undergo. To my mind, in view of the 
prior art, there was no patentable novelty in duplicating the auxiliary 
wheels and placing a brush at one and a steam jet at another and so 
on. Rapid revolution of the cans and the application of centrifugal 
force to keep the solder from running and dripping was in the prior 
art; more rapid revolution would throw it off, and this was a well- 
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known and understood Itw. Indeed, in the specifications of patent 
No. 595,705, Fellows says: 

"It is obTlous that by imparting a sufficiently high degree of speed to the 
forwarding wheel, F, the cans resting against the rails, C, may be rotated 
upon their axes in such manner, as to throw off by centrifugal force supers 
fluous solder." 

This was a well-known and understood law. Rapid revolution of 
the cans and the application of a brush to brush off the solder was in 
the prior art. Rapid revolution of the cans and the application of the 
steam or vapor, etc., was in the prior art to pulverize and drive off the 
surplus solder. To subject the cans to these well-known operations, 
the one after the other, and by slight changes adapt old means to the 
end did not elevate Fellows to the rank of an inventor having in view 
the prior art. 

It is claimed by defendant that it is at liberty to use all these de- 
vices in its milk business (and it is conceded it has not infringed, if 
the patents be valid and defendant has infringed at all, except by using 
the device or devices in its milk business) by virtue of a certain license 
to the Anglo-Swiss Company, of which this defendant is the assignee 
and to whose rights it has succeeded, and that there is a defect of 
parties, the Anglo-Swiss Company being a necessary party complainant 
or defendant, etc. I do not deem it necessary or proper for me to go 
into these defenses as they will be fully considered by the Circuit 
Court of Appeals when it passes on the case. I am dealing with the 
case finally as it impresses me on a careful study of the claims, the 
specifications, the prior art, the evidence of Fellows himself, and that 
of the experts on both sides, and applying thereto the decisions of the 
Supreme Court of the United States and of the Circuit Court of Ap- 
peals in this circuit. 

There will be a decree dismissing the bill, with costs« 



BIAUGNANI et al. ▼. JASPER MARSH CONSOL. ELECTRIC LAMP CO. 

(Qrcuit Court, D. Massachusetts. July 19, 1910.) 

No. 223. 

1. Patents (| 132*)— Tebm— Effect of Treaty. 

Article 4 bis provided by the International Convention for the Proteetion 
of Industrial Property of December 14, 1900, at Brussels, ratified by the 
United States Senate, and proclaimed by the President to take effect Septem* 
ber 14, 1902 (President's Proclamation Aug. 25, 1902, 32 Stat. 1940), did not 
repeal the limitation of a United States patent to the term of a « previous 
foreign patent for the same invention. 

[Ed. Note.— For other cases, see Patents, Cent Dig. Si 188%-191; Dec 
Dig. S 132.»] 

2. Patents (§ 99*)— Validity— Sufficiency of Specification and Claims. 

That a patent of a method for evacuating incandescent electric lamps by 
first introducing into a tubular elongation of the bulb suitable substances ca- 
pable of being gasified by heat and combining with the gases ^nerated by the 
filament wh«i brought to incandescence to form solid or liquid precipitations, 
and then exhausting the bulb by means of a pump and sealing the elongation, 
then bringing the filament to intensive incandescence and simultaneously heat- 
ing the substance in the elongation, and finally sealing off the elongation, in 
the specification and claim directs that, after the partial exhaustion of the 
bulb by the pump, the pump connection is to be sealed off, did not mention 

•i^ other eases see same topic it I uuubsm In Deo. 4k Am. Digs. 1907 to date, ft Rep'r Indexes 
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spedflcally the ordinary "working" of the filament daring the pump action, 
would not render the- patent procesA inoperative. 

ITEd. Note.— For other cases, see Patents, Gent Dig. H 133-139; Dec. Dig. 

8. Patents (J 157*)— Constbuctiow. 

When two constructions of a patent are permissible, the court will adopt 
that wbicu will give to an inyoitor the protection to which, under the law, he 
is entiUed. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 229-232; Dec 
Dig. I 157.*] 

4. Patents (8 118*)—Vai.iditt— Sufficiency of Discix>sube8. 

That the claim of a patent for a method of exhausting incandescent electric 
lamps contains no limitation as to the extent to which the bulb must be ex- 
hausted before sealing, and the specification only states it approximately, 
would not render the disclosure of the patent insufficient to enable one skilled 
in the art to practice the process, though it might be necessary to make sev- 
eral tests to determine with exactness what the patentee meant by the ex- 
pression "exhausted to the extent of about two millimeters of mercury." 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 118.*] 

5. Patents (| 314*)— Infringement— Action— Reopening Case fob Addi- 

tional Pboof. 

A suit for infringement of a patent will not be reopened after final hearing 
to admit proof to support a defense set up by answer filed more than four years 
before final hearing, where the importance of the issue was as apparent at that 
time as later, and the matters sought to be proved were accessible during the 
four years. 

[Ed. Note.— £V>r other cases see Patents, Cent Dig. |§ 550-553 ; Dec Dig. 

6. Patents (J 328*)—Validity— Infringement. 

Malignani patent, No. 537,693, for a process of evacuating incandescent 
lamps, held valid and infringed. 

7. Patents (| 118*)—Proces9— Sufficiency of Description. 

The naming of nonessential conditions by a patentee, so long as the es- 
sential conditions of a process to accomplish the desired results are set forth 
in the patent, is immaterial ; it not appearing that the patentee describes as 
essential a condition which would defeat the successful performance of the 
process, or omits an essential condition not implied by a familiar knowledge 
of the art 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 118.*] 

8. Patents (J 118*)— Process— Description. 

Erroneous statem^its of a patentee as to the theory of his process are 
immaterial, so long as the patent clearly directs the reader what to do to suc- 
cessfully practice the process. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. i 118.*] 

9. Patents (§ 161*)— Construction— Sufficiency of Description. 

Where the language employed • in a patent is indefinite or ambiguous, !t 
should be read in the light of the reader's knowledge of the prior art. 

[Ed Note.— For other cases, see Patents, Cent. Dig. | 236^^; Dec. Dig. 
I i61.»] 

10. Patents (§ 328*)—Process— Description. 

In the practice of the process of the Malignani patent. No. 537,693, for 
exhausting incandescent lamps, phosphorus (though not mentioned in the pat- 
ent) held to be the equivalent of arsenic, sulphur, and iodine. 

11. Patents ({ 230*)— Processes— Sufficiency of Description. 

Eividence proving the operativeness, in the practice of a process, of three 
substances specifically named in a patent under conditions varying slightly 
from those indicated in the specification, but under the same conditions met 
with in the commercial practice of the process when another substance (not 
named in the patent) is employed, held sufficient to establish the equivalency 
of all four substances. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 230.*] 

12. Patents (| 118*)— Validity— Fraudulent Suppression. 

It is not necessarily improper for a patentee, believing himself to be the in- 
ventor of a new process, to so frame his claims and specification as to antici- 
pate and cut off attacks in the Patent Office that may be based upon a prior 
art which he considers irrelevant, and for this purpose to omit mention of a 

•For othAf cases see same topic A 8 mumssb In Deo. A Am. Digs. 1907 to date^ A Rep'r Indexta 
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substance capable of use in the piactioe of bis process wbldi may faaT« been 
described in prior patents. 
[Ed. Note.— For other cases, se Patents, Dec Dig. 8 118.»] 

13. Patents (| 123*)— Validity— Fbaudulent Suppression. . 

Where a patentee, about the time of the issuance of his patent, makes pnblle 
disclosures' of his process which remove any doubt as to the meaning of his 
si)ecification, that act is so inconsistent with an intention to reserve to himself 
the advantage of secrets that it negatives an attempt to deceive. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. f 176; Dec. Dig. | 
123.*] • • . -^ • 

14. Costs (§ 154*)— Depositions of Expebts— Iicpbopeb TEsmiroNT. 

Complainant held not entitled to costs for taking, transcribing, and printing 
the depositions of an expert, which consist of argumentative departures from 
the province of expert testimony and which deal in vituperative personalities. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. | 154.*] 

In Equity. Bill by Arturo Malignani and another against the Jasper 
Marsh Consolidated Electric Lamp Company. Decree for complain* 
ant. 

Richard N. Dyer and John Robert Taylor, for complainants, 
A. Parker-Smith, for defendant 

BROWN, District Judge. The patent to Malignani, No. 637,693, 
dated April 16, 1895, is for a process for evaci^ating incandescent 
lamps. The patent has been sustained by the Circuit Court for the 
District of New Jersey, in Malignani v. Germania Electric Lamp Co., 
169 Fed. 299, and by the Circuit Court for the Southern District of 
New York in Malignani et al. v. Hill-Wright Electric Co., 177 Fed. 
430. 

In the latter opinion it was held that the Malignani patent expired 
March 31, 1909, by reason of the expiration on &at date of the term 
of a prior Italian patent to Malignani. 

^ It was contended that by "article 4 bis" provided by the Interna- 
tional Convention for the Protection of Industrial Property of Decern- 
ber 14, 1900, at Brussels, ratified by the United States Senate and pro- 
claimed by the President to take effect September 14, 1902, the lim- 
itation of the United States patent by the expiration of the Italian 
patent was repealed. President's Proclamation, Aug. 25, 1902, 32 
Stat; 1940. This contention was overruled; the tourt following the 
decision of the Circuit Court of Appeals for the First Circuit in 
United Shoe Co. v. Duplessis Shoe Co., 155 Fed. 842, 84 C C. A. 76. 
and stating that it did not feel bound to follow the contrary conclu- 
sion as to the effect of article 4 bis expressed in the opinion of Judge 
Archbald in Hennebique Construction Co. v. Myers, 172 Fed. 869, 97 
C. C. A. 289. See, also, Union Typewriter Co. v. L. C. Smith (C C-) 
173 Fed. 288. 

The complainants have filed a special brief of 95 pages relating to 
the question of the limitation of the term of the patent in suit. I have 
carefully examined this brief, but find in it no sufficient reason to 
justify this court in declining to follow the decision of the Circuit 
Court of Appeals for this circuit. 

The complainants in this brief cite the opinion of the Supreme Court 
in French Republic v. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 
145, 48 L. Ed. 247, as containing no intimation that the treaty was not 

•For other casM m« Mune topic A § kumbbb in Doc. 4k Am. Digi. 1007 to datOb A Rep'r Iad«jua 
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self-executory. That case, however, though cited to this special point, 
seems on the whole against the complainants, for the court construed 
the special provision concerning the commercial name or trade-mark 
in connection with article II of the treaty (25 Stat. 1375), saying: 

•That artlde was evidently designed merely to protect the citizens of other 
countries in their right to a trade-mark or commercial name, and their right 
to sue in the courts of this country, as if they were citizens of the United 
States. It could never have been intended to put them on a more favorable 
footing than our own citizens, or to exempt them from the ordinary de- 
fenses that might be made by the party prosecuting. 

**ThiB is made the more ai^arent from article II of the treaty, which reads 
as follows: *The subjects or citizens of each of the contracting states shall 
enjoy, in all the other states of the Union, so far as concerns patents for 
inventions, trade or commercial marks, and the commercial name, the advan- 
tages that the respective laws thereof at present accord, or shall afterwards 
accord to citizens or subjects. In consequence they shaJl have the same pro- 
tection as these latter, and the same legal recourse against all Infrlngments 
of their rights, under reserve of complying with the formalities and conditions 
imposed u];)on subjects or citizens by the domestic legislation of each state/ 

**If there were any doubt about the rights of the plaintiffs under the eighth 
article, they are completely removed by the wording of the second. The 
rights of the French Republic are the same, and no greater under this article 
than those of the United States would be." 

Section 4887, Rev. St. (U. S. Comp. St. 1901, p. 3382), as it stood 
at the time of the grant of letters patent to Malignani, limited every 
United States patent to expire at the same time with a previous 
foreign patent for the same invention. It made no discrimination be- 
tween American and foreign inventors in this respect. It applied as 
well to a citizen of the United States who first patented his invention 
in a foreign country as to a citizen of a foreign state who first pat- 
ented his invention in a foreign country. 

It was no part of the scheipe of the treaty to enlarge the terms of 
United States patents granted to citizens of the United States. 

To give to article 4 bis the effect of enlarging the terms of United 
States patents granted to citizens of foreign states, without enlarging 
the terms of United States patents granted to citizens of the United' 
States, would put citizens of other countries on a more favorable foot- 
ing than our own citizens. This would directly conflict with the terms 
oi article II, and with the rule of construction applied in French 
Republic 'v. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 
L. Ed. 247. 

To avoid -this inequality by holding that the treaty so changed the 
domestic law as to enlarge also the terms of grants of United States 
patents to citizens of the United States would raise a question of the 
constitutional power of the President and Senate, even if the power 
to admit citizens of foreign states to equal rights with citizens of the 
United States be conceded. Opinion of W. H. H. Miller, Atty. Genl., 
47 O. G. 397. 

Construing article 4 bis with article II, it seems to have no proper 
application to a statute which is a part of the domestic law concerning 
the terms of United States patents, affording equal legal rights to 
citizens of foreign countries and to citizens of the United States. 

We must conclude, therefore, that the patent in suit expired on 
March 31, 1909. The question remaining is of tlie complainants' right 
to an accounting up to that date. 
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Claim 1 Is in suit : 

•*A process for producing a vacuum In the bulbs of Incandescent lamps 
consisting in first introducing into a tubular elongation of said bulb suita- 
ble substances capable of being gasified by heat and combining with the 
gases generated by the filament when brought to Incandescence to form solid 
or liquid precipations, then exhausting the said bulb by means of a pump and 
sealing the said tubular elongation up, then bringing the filament to Intensive 
Incandescence and simultaneously heating the substance in the elongation 
aforesaid and finally sealing off the said elongation in the manner and for 
the purpose substantially as described." ^ 

The first defense is based upon the contention that the patent, both 
in the specification and claim, directs that, after the partial exhaustion 
of the bulb by means of a pump, the pump connection is to be sealed 
off before the filament is incandesced at all. This, it is said, has never 
been done in any lamp factory, and is impractical. In the prior art 
of exhaustion by a pump it was the common practice to incandesce or 
work the filament during the final stages of the exhaustion, in order to 
heat the contents of the bulb, and to generate the hydrocarbon gases 
contained in the filament and paste joints. The pump action was con- 
tinued during the evolution of these gases, and served in removing 
not only the air but the gases as well. 

I find nothing in the specification which negatives the use of the 
ordinary process for producing the partial vacuum of "about two mil- 
limeters of mercury." 

The defendant contends that, as the gases from the filament are to 
combine with a gas introduced for the express purpose of combining 
with the filament gases, it was the intention of Malignani to bottle up 
all the gases that might be generated by the filament. This, however, 
is mere inference. 

Another inference, equally permissible, is that he intended to avail 
hipiself of all the benefits of -the usual practice during the pumping 
process, and that the specially introduced gas was intended to combine 
with such filament gases as remained after practicing the usuaf process 
of exhaustion down to about two millimeters of mercury. 

That he should seek to retain that proportion of filament gases 
which could be pumped out with the air in the ordinary way, in order 
to precipitate all filament gases by his new process, would seem to be 
putting an unnecessary burden upon his novel step of substituting 
precipitation for further pumping. 

The specification states that the bulb is provided with a "small 
glass tube, T, for the purpose of extracting the air and gases there- 
from, etc." This is consistent with the view that the pumping pre- 
liminary to precipitation was to remove gases generated from the 
filament and from the paste as well as air. 

Upon the ordinary principle of construing a patent with refer- 
ence to the common knowledge of the prior art, the direction that 
the filament be brought to intensive incandescence after sealing is 
not inconsistent with incandescence or "working" during the pump- 
ing process. The claim uses the expression "then exhausting the 
said bulb by means of a pump and sealing the said elongation up." 
Does this mean according to the usual rules of construction, by means 
of a pump alone, or does it fairly mean by a pump used in the ordinary- 
way with such ordinary incidents or accompaniments of pump use 
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as are familiar in the art? The latter interpretation is entirely per- 
missible unless inconsistent with the specification. 

The Italian patent, January 7, 1894, 3,550, gives some support 
to defendant's contention that Malignani intended to bottle up the 
filament gases, since in one mode of practicing the process the carbon 
filament is to be coated with a layer of powdered and readily volatile 
carbon. The coating of the filament with carbon powder is jan indica- 
tion that it was not mtended that the filament gases were to be gener- 
ated and pumped out before sealing. 

But assuming that it was his expressed intention to utilize in the 
new process of precipitation, which is to occur after sealing, fila- 
ment gases generated by incandescing the filament, he is at liberty 
before the sealing which precedes the final exhaustion of the bulb 
to prepare his filament for the final step of the process in any suit- 
able way. Whether the filament is so prepared during the pump- 
ing which precedes the sealing of the bulb, or at any previous time, 
seems immaterial. The patented process cannot be said to be in- . 
operative because it does not mention specifically the ordinary "work- 
ing" of the filament during pump action. This is permissible to the 
patentee as an ordinary step accompanying the use of the pump, 
and is not excluded either by the terms of the specification or by its 
expressions concerning the theory of combination of gases after the 
sealing of the bulb. The working of the filament does not constitute 
a departure from the described process, whose novelty resides, not in 
the preliminary steps for securing a partial exhaustion, but in the 
completion of the vacuum after sealing the bulb by a gas specially 
introduced while the filament is highly incandescent. 

The fact that in ordinary practice the filament is made incandes- 
cent during pump action and before final closing off of the pump 
does not constitute a substantial departure from the patented pro- 
cess by either the complainants or the defendant. It tends to show 
neither the inoperativeness of the process described in the patent 
nor noninfringement by the defendant. 

Even if we assume in favor of the defendant the much-contested 
point that the filament gases remaining after the final stroke of the 
pump and the sealing of the bulb are negligible in quantity, and if 
we also assume that Malignani's theory of operation was entirely 
erroneous, and that the vacuum was completed merely by the pres- 
ence of the specially introduced vapor and the highly incandescent 
filament in a sealed bulb having an attenuated atmosphere, regard- 
less of the presence of filament gases, this, in my opinion, does 
not affect the result. Malignani directs the 'reader What to do after 
sealing the bulb; raise the filament to high or intensive incandes- 
cence, i. e., a higher incandescence than is used in the normal oper- 
ation of the lamp. It was old to do this in working the filament 
before sealing the bulb, but I do not recall any instance cited from 
the prior art where this was done in presence of a vapor after seal- 
ing the bulb to finish the vacuum without resort to pump action. 

If Malignani was mistaken in the belief that there were emana- 
tions of gas from the filament which played an essential part in 
securing the final result, he is yet entitled to whatever benefit re- 
sults from doing what he directs shall be done. 
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It IS true that he states that the vapor specially introduced is capable 
of combining with gases generated by the filament; but if there arc 
m fact no such gases, or if they are negligible in amount, and he 
nevertheless accomplishes the result, it follows simply that he has 
named more than the essential conditions, and if he has named all 
the essential conditions he should not be prejudiced because of error 
in also naming nonessential conditions. 

Having said that the doing of certain things will take out of the 
bulb everything that will interfere with the ordinary life of a prop- 
erly evacuated lamp, it is immaterial whether or not he enumerates 
specifically the nature or components of the contents of the bulb 
after sealing. 

It seems reasonable to suppose that, after partial evacuation by the 
old method and sealing of the bulb, its contents were the residual 
air and filament gases. Malignani apparently had principally in mind 
as the objectionable part of the contents, filament gases. Mr. Wads- 
worth, the defendant's expert, has principally in mind the oxygen of 
the residual air. 

A very large part of the record is devoted to testimony concerning 
what in fact are the contents of the bulb immediately after sealing. 
But this seems immaterial, for the reason that Malignani, by saying 
that a final vacuum will be obtained, has said that whatever is there 
will disappear and the lamp will be ready for use if two things only 
are done after sealing; bring the filament to incandescence, and va- 
porize the suitable substance. Whether it is the disappearance of oxy- 
gen, or of filament gases, or of both, that completes the vacuum, is of 
no consequence if in fact the vacuum is completed, and if in fact no 
one before Malignani got this result by the same steps following the 
sealing of the bulb. 

It is of course true that if the patentee describes as essential a con- 
dition which will defeat the successful performance of the process, or 
omits an essential condition not implied by familiar knowledge of the 
art; this should not be overlooked in determining the sufiiciency of 
the specification and the validity of the patent. But the mere omis- 
sion of the patentee to mention the working of the filament before 
sealing is not equivalent to an express direction that it shall not be 
worked. We may concede tliat one skilled in the art of lamp exhaus- 
tion by the old methods, upon reading the patent in suit, might infer, as 
defendant's counsel and expert infer, that Malignani's idea was to bot- 
tle up all his filament gases and by omitting to work the filament dur- 
ing pumping fajl in an attempt to apply the process. We could not 
for this reason pronounce the patent invalid; for with ordinary in- 
telligence his second inference would be that Malignani intended to 
proceed in the old way in getting his partial vacuum^ and that he did 
not intend to introduce a novelty into this step in the process, but only 
in the final step. 

In determining whether as a document the patent is a sufficient de- 
scription, the law implies a certain degree of intelligence in the reader, 
and, if there is some indefiniteness or ambiguity in the language, that 
he should read it in the light of his knowledge of the prior art That 
the reader of the Malignani patent might be required to try more than 
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once to get the result would not bring him within the doctrine of those 
cases which hold a patent insufficient where, in addition to the infor- 
mation contained in the patent, extensive experiments are essential to 
success. 

The next point for the defense is based upon the fact that in prac- 
tice both complainants and defendant use phosphorus, a substance not 
named by MaJignani, to produce the vapor which is introduced for the 
purpose of precipitating the residual gases. The claim describes the 
material to be used as : 

"Suitable substances capable of being gaslCod by heat and combining with 
the gases generated by the filament when brought to Incandescence to form 
solid or Uquld precipitations/' 

The specification enumerates **arsenic, sulphur, or iodine," and 
does not mention phosphorus. The defendant contends that these 
substances are useless; that phosphorus is the only substance that 
can be used with success ; that Malignani knew that the best way was 
to use phosphorus, and avoided mentioning it in his patent. It is 
urged that with the substances named the process is inoperative, and 
that the patent is void for an insufficient specification ; also, that it is 
void under section 4920, Rev. St. (U. S. Comp. St. 1901, p. 3394), for 
the reason that for the purpose of deceiving the public the description 
and specification were made to contain less than the whole truth rela- 
tive to his invention or discovery. Mr. J. W. Howell testifies specif- 
ically to the successful exhaustion of bulbs with the substances named, 
and produces as exhibits bulbs that have been so exhausted.- He also 
testifies that in the production of these exhibits he did not carry the 
step of mechanical exhaustion by the pump beyond that commercially 
used in the practice of the process with phosphorus. 

This testimony seems insufficient to show that these substances can 
be successfully used when the pump action exhausts the bulb only to 
the extent of about two millimeters of mercury, as directed in the 
patent. There being evidence that with improved mechanical pumps 
it is usual in commercial practice to secure a much lower pressure 
than that named by Malignani, it amounts merely to saying that the 
same degree of preliminary exhaustion may be used with the three 
substances named as with phosphorus. 

So far as this goes it is consistent with the complainants' contention 
as to the equivalency of phosphorus with the substances named, though 
insufficient to show the operativeness of the three substances named 
at a pressure such as is indicated in the patent in suit. Moreover, the 
character of the experiments made by the complainants* experts for 
the purposes of this case are not such as to show that the process is 
operative at the pressure named. 

These experiments have been vigorously attacked by the defend- 
ant on the ground that the lamps were pumped to very low pressures 
before the experiments with arsenic, sulphur, and iodine were made, 
and that conditions were created foreign both to the Malignani de- 
scribed process and to commercial practice. 

As the gist of the Malignani invention lies not in the production 
of a practical vacuum, since that was obtained by pumping alone, but 
180 F.— -29 
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in the substitution of a quick precipitation process for the slow final 
stages of pumping, it is quite important to know how much pumping 
is saved; and also it is important to know whether this pumping is 
saved by the adoption of an improved pump, or by a new precipitation 
process. 

The defendant attacks the experiment with sulphur with the state- 
ment that: 

**In order to prove that Bulphnr could produce the 'almost perfect vacuum* 
called for In Malignanl's patent, they (the experts) pumped down to a prac- 
tically perfect vacuum before beginning, so there was nothing left for the 
sulphur vapor to do but condense naturally, when the torch flame was re- 
moved, and leave the vacuum where It found It" 

The complainants* brief in reply, in answer to this and similar 
criticisms, states that these tests were never intended to exactly dupli- 
cate the commercial practice of the Malignani process either by com- 
plainants or defendant. 

The complainants also say that so far as these tests are concerned 
the degree of initial vacuum secured is unimportant, and that the tests 
were designed to annihilate the theory of defendant's experts that in 
the use of phosphorus the vacuum was produced merely by the absorp- 
tion of oxygen and not by a combination with filament gases. 

Upon the whole it seems fair to say that the complainants have failed 
to offer proof that the substances named by Malignani are capable 
of completing a vacuum if the partial vacuum procured by pump ac- 
tion is left at two millimeters of mercury. 

On the other hand, I am of the opinion that the defendant's con- 
tention that in using phosphorus the vacuum is completed by its com- 
bination with the oxygen of the air in the bulb is not proved, and I 
am inclined to the opinion that it is disproved. But under the prac- 
tical rules, which courts are accustomed to apply, we may disregard a 
very large part of the controversy between the experts. It seems to 
be established that the Malignani patent in claim 1 in suit describes 
in more or less general terms a novel way of completing a vacuum and 
a quick substitute for prolonged pumping. 

It directs that after preliminary pumping in the ordinary way the 
bulb be sealed and that the filament be raised by the current to a state 
of "intensive incandescence." Clearly this term means a condition 
of the filament due to a certain intensity of current. The only indi- 
cation of a degree of intensity is in the specification which describes 
its eflFect, i. e., generating the gases contained in the filament 

One of the complainants' experts says: 

'This term 'Intensive Incandescence' made use of by Malignani Is aptly 
descriptive of the peculiar luminous blue haze which fills the body of the 
lamp and surrounds the glowing filament, and which, as we now know. Is a 
significant and characteristic physical manifestation of the Ionization of the 
space within the body of the lamp produced by the electric current used in 
overheating the filament, and constituting the critical condition disclosed by 
the Malignani patent for the effective vaporization of the chemical In tbe 
tubullne." 

This is an entirely unjustified interpretation of the terms of the 
Malignani patent, and must be regarded as an attempt to read into 
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the Malignani patent a statement of an important condition to which 
Malignani makes no reference either direct or indirect. 

While "intensive incandescence" iq the sense attributed to it by the 
expert may be a novelty, though this is perhaps doubtful in view of 
Edison's patent 274,295, wherein he describes "a light blue halo very 
much spread out,** yet the natural meaning of the term according to a 
proper construction of the Malignani patent as a document is more 
correctly given by the defendant's expert ; and his conclusion that in- 
tensive incandescence as described in the Malignani patent was not 
new, but old in many patents of the prior art, is entirely justified. 

In raising the filament to a high incandescence to drive out the fila- 
ment gases before closing off the pump connection, both the complain- 
ants and defendant are merely following the prior art. Moreover, it 
was old to inject into the bulb at this stage of the process of evacua- 
tion the vapor of various substances, including phosphorus, for the 
purpose of assisting the action of the pump. 

But the important question is not whether it was old to use intensive 
incandescence as an aid to pump action, or to use phosphorus as an 
aid to pump action ; but was it old to use both together after the clos- 
ing off of the pump, thereby securing a vacuum in a shorter time than 
by pump action aided by intensive incandescence and by the vapor of 
phosphorus or other substance. . 

In Malignani v. Hill-Wright Co. (C C.) 177 Fed. 430, it was said: 

"The essence of the process is found to exist in the intensive Incandescence 
of the filament in the attenuated atmosphere at a time when the vapor of a 
snitable solid substance is present in the bulb, so that the precipitation of its 
gaseous contents is effected and the desired vacuum obtained." 

This it may be said disregards the feature of the presence, in addi- 
tion to the vapor of a suitable substance, of gases generated by the 
filament. 

It is fair for the defendant to contend that according to the specifi- 
cation there should be in the bulb something to combine with the in- 
troduced vapor ; but I am of the opinion that the contention of the de- 
fendant's expert and of defendant's counsel that there must be a 
chemical combination is not a necessary conclusion. It is a fair argu-^ 
ment to say that one who was seeking for equivalents would naturally 
choose such vaporizing substances as chemical knowledge would indi- 
cate to be likely to form chemical combinations with hydrocarbons, 
or with such gases as would be generated from a filament. But the 
patentee has not limited himself to chemical combinations, and the 
views of defendant's expert on this point must be regarded as some- 
what illiberal, though reasonable enough. Malignani has enumerated 
certain substances which the defendant's expert says do not combine 
chemically ; nevertheless Malignani has stated that they do combine in 
a partial vacuum in the presence of a highly incandescent filament. 
If, under these conditions, they do combine in any way, this -is within 
the strict terms of the patent, as well as within a reasonable view of the 
matter. A still more liberal view is entirely proper. The patentee 
says, create these conditions and a vacuum will quickly follow. If 
this can be done, then it seems entirely immaterial what the actual 
elemental action is — chemical or electrophysical. The statement that 
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they do combine is not a necessary part of the description of the pro- 
cess of getting a vacuum with these substances. It is only of conse- 
quence when we have to conside|f the question of the equivalency of 
other substances not indicated for use, and then it implies not neces- 
sarily substances that combine chemically, but substances that have 
properties in common with those used and that will act in substan- 
tially the same way under like conditions. 

If it is true, as the defendant contends, that the substances named 
are such as according to ordinary chemical knowledge do not form 
chemical combinations with filament gases, this would indicate to one 
skilled in chemistry that under the special conditions named a result 
followed that was not explainable upon familiar chemical principles. 

Upon the proofs offered by the complainants I am of the opinion that 
it has been shown that in exhausting lamps a substantial amount of 
time is saved by using the old method of exhaustion merely to secure 
a partial vacuum and by completing the required vacuum by a step new 
in the art at the date of Malignani's application, namely, sealinp; the 
bulb, raising the filament to a high incandescence, and introducing a 
vapor with the result that a practically complete vacuum follows, and 
that this can be accomplished with substances named by Malignani to 
an extent that is of practical importance. 

If it be true that Malignani's patent .discloses means for the final ex- 
haustion of a lamp that are new and, as Mr. Howell testifies, capable 
of practical, application as a substitute for older methods, and if it be 
true that the experiments of Mr. Howell made with arsenic, sulphur, 
and iodine were started with the same partial vacuum ordinarily used 
in commercial practice with phosphorus, it seems to follow that at 
this pressure, whatever may be their differences in chemical character, 
arsenic, sulphur, iodine, and phosphorus in the presence of a highly in- 
candescent filament, are equivalents even if they are not all equally 
efficient or quick in action. 

If we assume, however, that in order to make a demonstration of 
efficiency or of equivalency it is essential to pump down below the pres- 
sure of two millimeters of mercury, can it fairly be said that this is 
a substantial departure from the directions of Malignani's patent? In 
'the claim in suit there is no limitation as to the extent of exhaustion by 
means of a pump. Of course it is implied that the pump action is to 
stop something short of the prolonged pump action of the prior art, 
so that there is a substantial time saving or other result of value. The 
fact that in ordinary practice it is customary to pump down to a lower 
pressure than that named by Malignani, and then to use a new step in- 
tead of pump action, shows that there is practical value in the final step 
of the process that follows sealing of the bulb, even if that final step 
is unable to perfect a vacuum if started at two millimeters of pressure. 

Assume for the purposes of the argument that only phosphorus is 
capable of perfecting the vacuum if the pressure at the end of pump 
action is two millimeters, yet if in practice it is found advantageous to 
continue the pump action to a lower pressure, and to seal the bulb at 
a lower pressure, then the conclusion follows that with all the im- 
provements in pumps it has not yet been found desirable to complete 
the vacuum by pumping to the end._ In other words, improvement in 
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. pumps has shortened the time of producing a partial vacuum, and made 
It practicable in a shorter time to obtain a lower pressure by pump ac- 
tion alone, but has not obviated the need of supplementing pump action 
by a process substantially described in Malig^ani's patent. The novelty 
and the gist of the Malignani process is in the step following the seal- 
ing of the bulb. If, in this final step, the defendant follows Malignani, 
it appropriates the gist of his invention. 

Were it conceded that with either of the substances named by Ma- 
lignani a practical vacuum could be produced if the bulb were sealed 
at a pressure of tWo millimeters, it is obvious that the defendant could 
not avoid infringement by using his pump to create a pressure lower 
than that named by Malignani. A mere change in the proportional 
parts taken by the pump and by the new step in completing the vacuum 
would be immaterial. So long as the defendant continues to use this 
final step, it is difficult to deny that in the whole process of exhaustion 
it has a quantitative value, since if it had not such value the defendant 
would complete the exhaustion by the pump as in the prior art. The 
point of consequence, therefore, is the contention that the process as 
described is inoperative. 

Upon the testimony of Mr. Howell as to actual experiments and re- 
sults I find that the process is operative with the substances named by 
Malignani if the pressure obtained by the pump be considerably less 
than that named by Malignani. I find no direct evidence that it would 
be operative at the pressure named by Malignani, and the fact that the 
elaborate experiments of complainants' experts Messrs. Little and 
Thatcher were off the" main lines of the case and were not directed to 
this important point, but to subordinate issues, such as the correctness 
of the respective theories advanced to explain the phenomenon, makes 
it necessary to base the finding that the process is operative upon the 
testimony of Mr. Howell and upon the fact that the defendant does not 
meet this positive testimony by evidence as to experiments, but places 
too much reliance upon the inconclusive proposition that it cannot 
operate upon the principle which Malignani sought to apply. 

That Malignani had invented and put into practical operation a new 
and very important process of exhausting the bulbs of lamps is satis- 
factorily shown by the testimony. I do not find in the prior art any- 
thing that anticipates the conditions created by Malignant in a sealed 
bulb, partially exhausted. Intensive incandescence, phosphorous vapor, 
and various other vapors were used, but in connection with pump ac- 
tion. I do not find sufficient evidence to show that any one before 
Malignani had learned that it was practical to finish the exhaustion of 
a globe by suspending pump action, sealing the bulb, introducing a 
vapor, and making the filament highly incandescent. The case, there- 
fore, is not based upon a paper patent granted to a mere speculator, 
but is a grant to the actual inventor of a practical process of great 
value. We are dealing with a document granted to the person who 
actually advanced the art, and not with a patent that is brought forth 
to obstruct the advance of a practical art. Under such circumstances ' 
the courts are disinclined to so interpret the terms of a patent as to 
reach a conclusion that is opposed to well-established fact, and to 
hold that the process described is inoperative, though the process which 
manifestly the inventor intended to patent is operative and valuable 



Digitized by 



Google 



464 180 FEDERAL REPORTER. 

in the art. When two constructions of the terms of a patent are ad- 
missible, the court will adopt that construction which will give to an 
inventor the protection to which, under the law, he is entitled, rather 
than that which defeats his right by an illiberal reading of the terms 
in which he has described his invention. 

As the claim contains no limitation as to the extent to which the bulb 
must be exhausted before sealing; as the specification does not state 
this definitely, but only approximately; as one who failed to get a 
vacuum at about two millimeters would naturally use the pump to 
create a somewhat lower pressure and ti^ again — I am of the opinion 
that the disclosures of the patent are sumcient to enable one skilled in 
the art to practice the process, and that the patent is not inoperative 
because it might be necessary to make several tests, involving more or 
less variation in the number of strokes of the pump, to determine with 
exactness what the patentee meant by the expression "exhausted to the 
extent of about two millimeters of mercury." 

Reference to prior foreign patents named by Malignani shows that 
he named phosphorus and had observed the blue haze which is a guide 
to the operator and an indication of suitable conditions in the practice 
of the process. That in the United States patent he failed to mention 
phosphorus, the best substance for use, gives rise to a question as to 
his reason for doing so. It has aroused the suspicion of the defend- 
ant's counsel as to his motives, and upon his undoubted knowledge of 
the material phosphorus and his failure to disclose it is predicated a 
charge of fraudulent concealment, under section 4920. But a fraudu- 
lent motive is not a necessary inference from the omission to mention 
phosphorus. Assuming that the reason suggested by defendant's 
counsel is true, that it was omitted for the reason that phosphorus had 
been used in connection with old processes of procuring a vacuum, and 
that the desire was to preclude the defense of anticipation by former 
processes, it is not necessarily improper, in a patentee who believes him- 
self the inventor of a new process, to so frame his claims and specifica- 
tion as to anticipate and cut off attacks that may be based upon a prior 
art that he considers irrelevant. If the process will work with sub- 
stances named and with phosphorus also, then he is justly entitled to 
claim that his process does not operate upon the principle which former 
users of phosphorus sought to apply, but upon a diiferent principle; 
and, if he omits the mention of phosphorus to avoid an entanglement in 
the toils of a particular branch of the prior art, it can hardly be said 
that this is more than a skillful and cautious patent solicitor might be 
justified in doing. This is quite a different thing from an attempt to 
obtain a patent on an old thing by mere novelty in the terms in which it 
is described. 

It is true that the public is entitled to such full description ,as will 
enable it to practice the art at the expiration of the patent, and that the 
patentee is not entitled thereafter to continue his monopoly by reason of 
secret knowledge. 

In considering whether a patentee was acting with an intention to 
deceive the public, by withholding information to which they are en- 
titled, it should be remembered that patent disclosures are available for 
the use of the public only upon the expiration of the patent ; therefore 
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where a patentee, about the time of the taking out of letters patent, 
makes such public disclosures of the actual process as to remove any 
doubt or uncertainty as to the meaning of his specification, this act is 
so inconsistent with an intention to reserve to himself the advantage of 
secrets that it negatives an intent to deceive, and equally so whether the 
disclosure precedes or shortly follows the date of the patent. Both 
before and soon after the date of the Malignani patent the process, in- 
cluding the use of phosphorus, was fully described in scientific papers 
and was practiced on a large scale in various establishments under li- 
cense. The great publicity given to the process seems inconsistent 
with a belief that Malignani could have seriously entertained the in- 
tention to deceive the public or that his process was imperfectly de- 
scribed for that reason. 

After final hearing the defendant moved that the taking of proofs 
be reopened to permit the defendant to prove that Malignani's Hun- 
garian and Austrian patents were secret patents ; that the word "phos- 
phor" was introduced into the application for German ^letters patent on 
the requirement of the German Patent Office, and to produce other tes- 
timony bearing upon Malignani's failure to disclose phosphorus in his 
specification. 

This defense was set up by answer filed April 2, 1906, more than 
four years before final hearing, and the importance of this issue was 
as apparent at that time as now. The matters which defendant now 
seeks to prove were accessible during the four years which have 
elapsed, and it is now too late to reopen the case. I am further of the 
opinion that the fact that certain of the patents mentioning phosphorus 
were secret patents would, if proved, not amount to a decisive factor in 
the case, and would not change the result. 

I am of the opinion that the patent is valid and has been infringed 
by the defendant, and that the complainants are entitled to an account- 
ing for the period prior to March 31, 1909, the date of the expiration of 
both the patent in suit and the prior Italian patent. 

To the rebuttal deposition of one of the complainants' experts de- 
fendant's counsel made the following objection : 

. **I>efendant'8 counsel also objected to the entire depoeition of the witness 
on the ground that It Is merely argumentative and vituperative of defend- 
ant's expert instead of being confined to the competent statements of such 
scientific facts and theories as might be known to the witness and have 
bearing on the elucidation of matters of the art involved in this case." 

To much of this deposition in rebuttal this objection is properly 
taken. Though I have not excluded the deposition, but have consid- 
ered it, yet in view of the large amount of offensive and unjustifiable 
attacks made upon the defendant's expert, and of the great extension 
of the record due to "vituperative personalities" and to argumentative 
departures from the proper province of expert testimony, I am of the 
opinion that the costs to complainants should not include the expense 
of taking, transcribing and printing this deposition. 

The defendant's motion for leave tD take further proofs is denied. 

The prayer for an injunction is denied. 

A draft decree for the complainants may be presented accordingly. 
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UNION SWITCH ft SIGNAL CO. t. GENERAL RT. SIGNAL CO. (two caseiO. 
GENERAL RY. SIGNAL 00. et al. v. LONG ISLAND RY. CO. 

(Circuit CJourt, S. D. New York. May 27, 1910.) 

Patents (S 328*) — ^Vauditt and Infringement— Block Signaling Ststem 
FOB eLectbio Railways. 

The Struble patents, No. 819,322 and No. 819,323, for automatic block 
signaling systems for electric railways, so far as relates to the generic 
claims for a system using a direct current for operating the car motors 
and an alternating current for energizing the signal relays, were not 
anticipated and disclose patentable invention; nor are they invalid be- 
cause of the new matter introduced Tnto the applications by amendment 
in the Patent Office which was merely to more clearly and specifically 
describe the invention. As to the specific claims covering as a specific 
form of the generic invention what is termed the "two-rail return" sy&- 
tem, Struble is entitled to priority of invention over Young, to whom 
patents Nos. 757,537, 762,370, 815,890, and 815,891 were issued on later 
applications. The Struble patents also held infringed by the system of 
the Young patents. 

[Ed. Note. — ^Amendment of application, see note to Cleveland Foundry 
Oo. V. Detroit Vapor Stove Co., 68 C C. A. 239.] 

In Equity. Suits by the Union Switch & Signal Company against 
the General Railway Signal Company, two suits, and by the General 
Railway Signal Company and Samuel Marsh Young against the Long 
Island Railway Company. Decrees for complainant in the first two 
suits, and for defendant in the last suit. 

Gilford & Bull ((3eo. E. Cruse and Livingston Giiford, of counsel), 
for the Union Switch & Signal Company and the Long Island Rail- 
way Ck^mpany. 

Clifton V. Edwards (Lawrence K. Sager and Thomas Howe, of 
counsel), for the (general Railway Signal Company and another. 

RAY, District Judge. The first two suits are for alleged infringe- 
ment of United States letters patent No. 819,322 and No. 819,323, is- 
sued to Jacob B. Struble, while the third suit pending in the Eastern 
District of New York, but ordered to a final hearing by Judge La- 
combe in the Southern District with the other suits, is for alleged 
infringement of the Young patents. No. 757,537, No. 762,370, No. 
815,890, and No. 815,891. For convenience, the Union Switch & 
Signal Company will be referred to as the "Union Company." It 
owns the Struble patents. For convenience die General Railway Sig- 
nal Company will be referred to as the General Company. The Gen- 
eral Company is the sole licensee of the Young patents. The Union 
Company sues the General Company on the signaling installation 
made by it on the New York Central Railroad Company in its electric 
zone, while the General Company sues the Long Island Company 
because of its use of its signaling system made by the Union Com- 
pany on the electrified part of its railroad. The Union Company de- 
fends the Long Island Company. 

The invention described and claimed in the two Struble patents re- 
lates to automatic block signaling on electric railways. The Young pat- 

•For other casea see same topic & 8 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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cnts relate to- the same subject. The Union Company contends: 
That in Struble No. 819,322 application, filed November 16, 1901, it 
has claims for a generic invention, the distinctive current and dis- 
tinguishing apparatus idea of means as explained by its expert, Mr. 
Waterman, viz., claims 4, 11, 12, 13, 18, 19, 20, 21, and claim 22 for 
the specific invention, viz., the use with the generic invention of in- 
ductive resistances between the blocks, enabling the propulsion cur- 
rent to return by both rails. That Struble No. 819,323 application, 
filed March 12, 1902, has the generic invention in claims 1, 9, 10, 15, 
31, and the specific in claims 19, 20, 22, 32, and 33. That Young 
does not have claims for the generic invention except in combination 
with the specific invention, but does for the specific, viz., in No. 
762,370, application, filed January 19, 1903, claims 6 and 10; in No. 
815,890, application filed February 21, 1903, claims 18 to 24, in- 
clusive; in No. 815,891, application filed April 25, 1903, claims 2 
and 3; in No. 757,537, application filed November 6, 1903, claims 
1 to 8, inclusive, and claims 10 and 11. The Union Company claims 
that Struble was and is the pioneer in the matter of block signaling 
on electric railways; that he was the first to provide a system of 
electric block signaling on electric railroads; that he was the first 
to provide such a system wherein interference between the signaling 
and power circuits was prevented, and that he accomplished this by 
using a current for signaling which was different from the car 
propulsion current; that is, by using a direct current for operating 
the car motors and an alternating current for energizing the signal 
relays. The Union Company contends that no prior patent or pub- 
lication shows this, and that, as the claims of the Struble patent do, 
the fact of pioneership is established. 

The defendant, the General Company, insists that the Struble pat- 
ents are void for want of patentable novelty, that defendant does not 
infringe, and that during the pendency of the applications the claims 
were unwarrantably amended by including new matter. The defend- 
ant says that these patents relate simply to the application of the 
ordinary block signaling system then in common use on steam rail- 
ways to an electric railway system; that is, that the patents in suit 
merely add or apply the old block signaling system to the electric rail- 
way without making any changes of adaptation or securing any new 
and different results and refers to several prior patents which it 
claims show this. The defendant says there was "no invention in- 
volved in adding Schreuder, Roome, and Span^ systems to an elec- 
tric railway" ; (2) "the Struble patents are anticipated" ; (3) "defend- 
ant does not infringe"; and (4) that th^ patents in suit contain new 
matter not disclosed in the original application, and that, while an ap- 
plication for a patent and the claims may be amended, under no cir- 
cumstances can the application be amended into a new or a different 
invention than that first claimed. The defendant insists that the 
new matters introduced into the Struble applications were not only 
not disclosed in the original application, but were and are directly 
contradictory thereto. Also, that the rights of Stillwell and of Young 
accrued before Struble made either of thf claims upon which suit is 
brought 
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The following claims of Struble, No. 819,322, dated May 1, 1906, 
on application filed November 16, 1901, are in issue, viz., 4, 11, 12, 
13, 18, 19, 20, 21, and 22, and they read as follows : 

**4. In a signaling system, the combination of a closed track-circuit, an al- 
ternating-current supply therefor, a signal and means to control the opera- 
tion of said signal, said means responding to the absence or presence of the 
alternating current in the track-circuit and not responding to continuous or 
direct currents traversing said track-circuit in its control of the signal. 
* * > 

"11. In a signaling system for use on railways employing an electric cur- 
rent as a motive power and the track as a return for the electric current the 
combination of a circuit which includes portions of both rails, an alternat- 
ing-current supply for such circuit, and a translating device* responsive to 
the presence* or absence in it of the alternating current in said track-circuit 
to control a signal and not responsive to the motive-power current or con- 
tinuous or direct currents in said circuit In its control of a signal. 

"12. In a signaling system for use on railways employing a direct current 
as a motive power and the track as a return for the direct current, the com- 
bination of a circuit which includes portions of both rails, an alternating- 
current supply for such circuit, and a translating device responding to the 
presence or absence in it of alternating current in said circuit in Its control 
of a signal and not responding to continuous or direct currents in said cir- 
cuit in its control of a signal. 

**13. In a signaling system the combination of a track-circuit a constant 
source of alternating-current supply therefor, a signal, and means to con- 
trol the operation of said signal, said means responding to the absence or 
presence of the alternating current in the track-circuit and not responding 
to continuous or direct currents traversing said track-circuit in its control 
of the signal. ♦ ♦ ♦ 

"18. In combination, a source of electric energy, a distribution-circuit for 
said source of energy, motor vehicles operated from said source of energy, a 
number of circuits electrically independent of each other for controlling sig- 
naling devices supplied with current differing in character from the .cur- 
rent supplied from the other source of energy, signaling devices, and means 
carried by a vehicle for electrically isolating a signal when the vehicle moves 
into one of said Independent circuits. 

"19. A signaling system for electric railways employing the track as a re- 
turn for the car-propulsion current having in combination a number of cir- 
cuits electrically independent and each formed in part by the track, a source 
of current for each circuit a translating device for each circuit responsive 
to control a signaling device to the current intended for its operation and not 
to the propulsion-current, and the signaling devices. 

"20. In an electric-railway system, a source of ix)wer-current vehicles op- 
erated thereby, a pow^er-circult comprising two conductors extending from the 
power-current source to the cars, one of which is formed by the track, a sig- 
nal-circuit of which the track forms both sides, a source of current for said 
signal devices connected to both rails of the track, and signal 'devices com- 
pleting such circuit. 

**21. In an electric-railway system, a source of power-current of .one char- 
acter, vehicles operated thereby, a circuit for said power-current comprising 
two conductors with which the* cars make moving contact, one of which is 
formed by the track, a signal-circuit of which the rails of the track forms 
both sides, a source of current for said signal-circuit furnishing current of a 
different character and connected to both rails, and signal devices complet- 
ing such signal-circuit 

"22. In an electric-railway system, a source of power-current a power- 
circuit in which the track forms one side and conducts current In the same 
direction, signaling-circuits formed by the track in which the two rails con- 
duct current in opposite directions consisting of a series of rail-sections hav- 
ing adjacent ends electrically separated from each other and inductive re- 
sistances connecting said adjae^ent ends and forming a path from section to 
Bectlon for the power-currents." 
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The following claims of Struble, No. 819,323, dated May 1, 1906, 
on application filed March 12, 1902, are in issue, viz., 1, 9, 10, 15, 
19, 20, 22,- 31, 32, and 33. They read as follows: 

•*1. A railway signaling system, having in combination a source of alter- 
nating current, a track-circuit in circuit wltli tlie source of alternating cur- 
rent, a reactance-coil connected across the track-rails of the track-circuit, 
and a translating mechanism operative to control a railway-signal by an al- 
ternating current in the track-circuit * » * 

*'9. A track-circuit for railway signaling purposes comprising an alternat- 
ing-current supply, a translating mechanism and a reactance coil. 

"10. In a signaling system, the conabination with a closed track-circuit in- 
cluding a source of alternating-current supply, a reactance-coll and a translat- 
ing mechanism, of a signal, and a circuit for said signal which is controlled 
by said translating mechanism. ♦ ♦ ♦ 

"15. A closed track-circuit for railway signaling system comprising a source 
of alternating current located at one end of the track-circuit, a translating 
mechanism located at the other end of the track-circuit and a reactance- 
coil. ♦ • * 

"19. In combination with a railway the rails of which are employed as a 
return for direct current employed for the motor of cars traveling along 
the railway, a signaling system, said system comprising a series of track- 
circuits, an alternating-signaling current generator, means for supplying al- 
ternating-signaling current to said track-circuits from the alternating-signal- 
ing current generator, and means for limiting the eflfect of the alternating- 
signaling current to the track-circuits, but permitting the direct current to 
pass from the track-rails of one track-circuit to the track-rails of another 
track-circuit 

"20. In combination with a railway the rails of which are employed as a 
return for direct current employed for the motors of cars traveling along the 
railway, a direct-current generator a feed-conductor extending along the line 
of railway, and a signaling system, said system comprising a series of track- 
circuits, an altemating-«lgnallng current generator, means for supplying al- 
ternating signaling current to said track-circuits from the alternating-signaling 
current generator, and means for limiting the effect of the alternating-signal- 
ing current to the track-circuits, but permitting the direct current to pass 
from the track-rails from one track-circuit to the track-rails of another track- 
circuit. * ♦ » 

":iL\ In combination with a railway the rails of which are employed as a 
return or ground for the propulsion-current for the car-motors, a signaling 
system, said system comprising track-circuits, a translating mechanism and 
a source of alternating-signaling current for each track-circuit and means 
for limiting the effect of the alternating-signaling current to the track-cir- 
cuits, but permitting the propulsion-current to flow ftom the rails of one 
track-circuit to the rails of another track-circuit * • • 

"31. In combination, two sources of electric energy, a dlstrlbutlou-drcult 
for each source of energy, motor-vehicles operated from one of said sources 
of energy, a number of circuits electrically independent of each other for con- 
trolling signaling devices and supplied with current from the other source 
of energy, and signaling devices. 

"32. In a signaling system for railways the trackway of which is divided 
to form block-sections, a slgnallng-clrcult for each block, a source of alter- 
nating signaling-current for each of said signaling-circuits, a translating mech- 
anism for each slgnallng-clrcult, and reactance-colls connected across the 
rails of the block-sections. 

"33. In an electric railway system, a source of power-current of one char- 
acter, vehicles operated thereby, a circuit for said power-current comprising 
two conductors with which the car makes moving contact, one of which Is 
formed by the track, Independent signal-circuits in each of which the rails 
of the track, form both sides, a source of current for said signal-circuit fur- 
nishing current of a different character and connected to both rails, a signal 
device completing each slgnal-drcult, and reactance-coils connected across the 
track-rails of the signal-circuits." 
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These may be conveniently referred to as the first and second 
Struble patents, although Struble had another patent No. 590,600, 
dated September 28, 1897, application filed May 20, 1897, which is 
claimed to anticipate the claims of the Struble patents in suit. It will 
be referred to by its number. This old Struble patent. No. 590,600, 
says : 

"The invention described herein relates to certain Improvements In signal- 
ing for electric railways, and has for its object the employment of signal- 
controlling circuits and relays so constructed and arranged as to prevent the 
currents used for operating the motors from interfering with the proper op- 
eration of the signals. In signaling for steam railways the track is divided 
into a series of blocks or sections, one or both rails of each block or section 
beiug insulated from the rail or rails of the adjoining sections. The rails of 
each section are connected at one end to the poles of a suitable battery and 
at the opposite end to tlie poles of any ordinary relay whose armature forms 
part of a signal controlling circuit As the direction of flow of current 
through the relays heretofore employed is immaterial as regards the energiz- 
ing of the latter, it is apparent that when such system is applied to electric 
railways a leakage of dynamo-current might set the signal to dear position 
when a car is on the section controlled by such signal. 

"The present invention consists in the employment of a polarized relay 
so connected to the rail-sections that when energized by any current than 
that from the track-battery its armature will be so shifted as to cause the 
setting of the signal to danger. * * * In the practice of my invention the 
generator, A, has one pole, as the positive, connected to the trolley main feed- 
wire or third rail, 1, In accordance with the system employed, and the nega- 
tive pole connected to the return rail 2, which in the form or arrangement 
shown in Fig. 1 is continuous or unbroken. The other rail is divided into a 
series of insulated sections, 3, 3a, 3b, etc. Each rail section, 3, 3a, 3b, etc., 
is connected at or near its end to one pole of a battery, BB'; while the op- 
posite pole of the latter is connected to the rail. The batteries are so con- 
nected to the rail of each section that the current will How through the track- 
relays in the opposite direction to that of the generator, A. ♦ * • Any 
suitable form of battery or generator may be used in the signal circuits, but 
it Is preferred to connect one branch of the signal-circuits to the main feed 
or trolley wire, or third rail, and the other branch to the return rail so as 
to employ a portion of the current from the generator, A, for operating the 
signals. * * ♦ With the currents flowing in reverse directions it will be 
readily understood that when a car enters upon a section, as III its battery, 
Bs, will be short circuited, and the armature, 5, of the relay, 4b, will be 
moved by gravity or a spring from the stop, 6, thereby breaking the signal 
circuit and sending the signal to danger.'' 

The Union Company says that the first work of closed track-dr- 
cuit signaling on electric railways was done by it in 1900-01 on the 
Boston Elevated Railway under this last mentioned patent and un- 
der the direction of Struble and employed what it terms the "all-di- 
rect current idea of means for the reason there was a direct current 
for the signaling current and a direct current for the car propulsion 
current." Waterman (plaintiff's expeit) says of it: 

"Struble's Boston Railway system was based on a definite and positive 
direction of flow of the propulsion current in the rails and a signal current, 
.which was also a direct current applied to flow In an opposite direction in the 
rails, and hence was limited to special cases where uniform direction of flow 
of the propulsion current could be secured.*' 

The complainant (Union Company) says that the art rested here un- 
til Struble made the next advance step by introducing into the art the 
"distinctive current idea of means" shown by the patents in suit, in 
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which an alternating current, differing in character from the direct 
current used for propulsion purposes, was employed in the track sig- 
naling circuit. This is what the complainant says is the generic in- 
vention of the patents and that it solves the problem of applying the 
closed track circuit system of signalinp^ to electric railways, and that 
this idea of means involves a distinguishing apparatus in its embodi- 
ment, and this irrespective of whether one or both track rails are 
used to return the car propulsion current; that the specific two-rail 
return invention in all its forms is one of the advantages growing out 
of the generic invention, and that, because of this distinctive cur- 
rent idea of means, it is possible to retain the ordinary two-rail re- 
turn by the use of "reactances" in various locations on the track way. 
Waterman says : 

*'The fundameDtal Idea of means upon which the arrangements of the pat- 
ents In suit are made may properly be designated for brevity as the distinc- 
tlve current Idea of means, since the fundamental conception was the appli- 
cation to the rails of a signal current of distinctive characteristics from that 
necessarily existent in the rails for purposes of propulsion." 

This distinctive current idea of means prominent and plain in the 
first and second Struble patents, those in suit, is absent from the firsi; 
Struble patent, No. 690,600. The Struble patents in suit call for 
the alternating current for signaling purposes. In the old Struble pat- 
ent. No. 590,600, the signal current passed in one direction, while 
the propulsion current passed in the opposite direction. Both were 
of the same character, and, if the one current would operate the sig- 
nal apparatus, the other would, of course, if by any means it flowed 
thereto or therethrough. This system practically required a constant 
direction of flow of the propulsion current in the rails, but the flow 
of current in the rails of electric railways is not ordinarily In one di- 
rection only. It follows that such a system was not of universal ap- 
plication in electric railroads. It was good and sufficient so far as 
it went, and reasonably safe and reliable under certain conditions. It 
could be applied, and was applied, in an elevated electric railway. 
It would not do on surface roads. It could be used only where uni- 
form direction of flow of the propulsion current could be secured. It 
seems to me that patentable invention is disclosed, having in view 
the prior art which I have examined with considerable care. Struble 
provides means for carrying his idea into practical effect, and its great 
utility has been practically demonstrated. I think the evidence and 
prior art discloses that both direct and alternating currents were in 
use for signaling on steam roads prior to Struble, but signaling on 
steam roads was quite a different problem from signaling on electric 
railroads. A train operated or propelled by steam entering on a sec- 
tion of road having an electric signal circuit and apparatus is quite 
different from a train of cars, one or more, propelled by a powerful 
direct current of electricity entering on a section of road having the 
same electric signal circuit and apparatus. In my judgment to have 
attempted the experiment of doing the latter and relying on the prop- 
er operation of the electric signal for safety would have been fool- 
hardy. The problem presented demanded far more than the work of 
the mechanic skilled in the art, and it seems clear that Struble is en- 
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titled to the credit of solving the problem for all conditions and cir- 
cumstances. The Spang, the Roome, and the Schreuder patents were 
for steam roads. I think each describes an alternating current for the 
track circuit, but they had no apparatus capable of distinguishing be- 
tween a direct and an alternating current. Either current could be 
used. In Roome there was a single source for the track circuits with 
a transmission system, not an individual or distinct source for each 
track circuit. I do not find it necessary to discuss or describe the open 
track circuit system and the closed track circuit system. What I 
decide in this aspect of the case is that the claims of the patents of 
Struble in suit for the generic invention are valid, and that patentable 
invention is disclosed. As to the new matter, it seems to me that 
the changes were to make the specifications and the claims plain and 
specific, and describe the invention clearly. If a claimant has failed 
to fully and clearly describe his invention and make claims in proper 
form clothed in suitable language, it is not unusual to reject with 
suggestions of amendments. Of course, a claimant cannot file a 
claim for one invention, and then by amendment claim another and 
distinct invention. If it be true that a system of automatic electric 
signaling has been devised for electric roads and put in successful op- 
eration, and this system is such that the direct propulsion current by 
leakage or going astray does not seriously interfere with the sig- 
nals, or their operation, or operative eflfectiveness, we have a most val- 
uable discovery and invention, one the value of which cannot be 
overestimated. I think this has been done, and that Struble is en- 
titled to the credit. I do not find it anticipated, or that by taking th^ 
suggestions of the prior art and bringing them together and applying 
them to electric railway signaling Struble was doing the work of the 
mechanic skilled in this art. It was an important field and an open 
one. It was not an obvious thing to do. I am clear that the in- 
ventive faculties of many were exercised in the effort, but that those 
of Struble accomplished the desired object. 

Specific Invention and Young Patents. 

Coming to the specific invention as found in claim 22 of Struble, 
No. 819,322, and claims 19, 20, 22 and 23 of Struble, No. 819,323, 
we find that what is termed the "two-rail return" is not claimed in 
and of itself, but rather as a limitation or specific form of the so- 
called generic distinctive-current heretofore mentioned. I think Young 
in his patents, those set out in the Young patents in suit of which 
the General Company is the sole licensee, makes the same claim. The 
Union Company claims it under the Struble patents and the General 
Company as sole licensee and Samuel Marsh Young as patentee and 
owner claims it under the Young patents, in suit. Each party con- 
cedes invention, but "priority of invention" is the issue here. 

I have already mentioned the claims of the Yojung patents in is- 
sue here. The Young patent. No. 757,537, dated April 19, 1904, appli- 
cation filed November 6, 1903, says : 

"My invention relates to a method of automatically operating block-signals 
on an electric railway." 
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Also : 

"Oonsldered in Its broadest sense, my invention contemplates the employ- 
ment, first, of two sources of electric energy differing in character, the use of 
the current from one of said sources to effect the movement of the vehicles 
upon the railway and the current from the other of said sources to actuate 
the signaling devices in the respective blocks ; second, the employment of the 
tralllc-rails as a common return for both currents used; third, the employ* 
ment of means for segregating the two oirrents between the devices designed 
to be operated thereby; fourth, the employment of reactance-bonds, condens- 
ersv and the like as said segregating means ; fifth, the employment of the ve- 
hicles upon the railway as the means for short-circuiting the signaling devi- 
ces in a block when a vehicle moves into and during the time that it is with- 
in the block." 

The claims of this patent in issue read as follows: 

"1. A method of operating signals upon an electric railway where the sig- 
nals are adapted to be controlled by the movement of the motor-vehicles in 
said system, which consists in impressing an alternating current upon the con- 
ductors which separately form return-paths for the power-circuit, normally 
transmitting such alternating current through the signaling devices employed, 
and shunting said alternating current around successive signaling devices. 

"2." A method of operating signals upon an electric railway where the sig- 
nals are adapted to be controlled by the motor-vehicles in said system and 
where the traffic-rails separately form return-paths for the power-circuit and 
are divided into blocks, which consists in impressing an alternating current 
upon the trafflc-rails, normally transmitting such alternating current through 
the signaling devices in all of the blocks and shunting said alternating cur- 
rent around a signaling device in a block when a motor-vehicle moves into 
a block. 

"3. A method of operating signals upon an electric railway, which consists 
in creating a difference of potential between the traffic-rails of the system 
which se^rately form return-paths for the power-circuit and over which a 
current differing in character is flowing, actuating signaling devices by the 
current d|ie to such difference in potential and shunting said current around 
certain of sAid signaling devices through the instrumentality of apparatus ac- 
tuated by the power-current transmitted. 

"4. A method of operating signals upon an electric railway, which consists 
In Impressing a current upon conductors which separately form return-paths 
for the power-current and through which a power-current differing in char- 
acter is flowing, segregating said currents, actuating signaling devices by said 
Impressed current and shunting said impressed current aroimd certain of said 
signaling devices through the instrumentality of apparatus actuated by the 
power-current. 

**5. A method of operating signals upon an electric railway, which consists 
in creating a difference of potential between the opposite rails of each block 
of a railway, and over each of which rails a current differing In character 
from that due to the created difference of potential Is separately flowing, em- 
ploying the current due to such difference of potential for actuating mechan- 
ism for carrying signals to the clear i)ositIon, and in short-circuiting such cur- 
rent in a block by the movement of a car into a block, whereby the signal will 
automatically be moved to the clear position. 

"6. A method of operating motor- vehicles and signals upon an electric rail- 
way, which consists in generating two currents differing in character, trans- 
mitting said currents to a distribution-circuit, wherein the traffic-rails are di- 
vided Into blocks and separately form return-paths for the power-current, seg- 
regating such currents by means of apparatus located in the blocks, employing 
one of such currents to operate the motor-vehicles upon the railway, the other 
to operate the signaling devices, and In short-circuiting the signaling devices 
of a block as the motor-vehicle moves into a block. 

"7. A method of operating motor-vehicles and signals upon an electric rail- 
way, which consists in generating tn^^o currents differing in character, trans- 
mitting such currents to a distribution-circuit, whetein the rails are divided 
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into blocks and separately form return-paths for the power-cnrrent, segre- 
gating such currents by means of apparatus located In the blocks, employing 
one of said currents to operate the motor-vehicles upon the railway, and the 
other of said currents to create a difference of potential between the opposite 
rails of a block to actuate the signaling devices in the block, and in short-cir- 
cuiting such signaling devices when a motor-vehicle moves into a block. 

"8. A method of operating naotor-vehides and signals upon an electric rail* 
way, which consists in generating two currents differing in character, trans- 
mitting said currents to a distributing-circuit, wherein the rails are divided 
into blocks and each rail separately serves as a return-path for the power- 
currents, segregating said currents by means of induction apparatus included 
within the blocks, using one current to operate the motor-vehicles, the other 
to actuate the signaling devices in the blocks, and in short-circuiting said sig- 
naling devices as a motor-vehicle moves into a block. » • • 

"10. A method of operating motor-vehicles and signals upon an electric rail- 
way, which consists in generating two currents differing in character, trans- 
mitting such currents to the rails of a railway, causing one of said currenta 
to divide and separately flow through each of the rails of said railway as the 
return-path for the power-circuit, separating the other of said currents and 
segregating it between different blocks of the railway, using one of said cur- 
rents to operate motor-vehicles upon the railway, and the segregated currents 
to actuate signaling devices in the blocks of the railway. 

"11. A method of operating motor-vehicles and signals upon an electric rail- 
way, which consists in generating two currents, transmitting said currents to 
a distribution-circuit, wherein the trafllc-rails are divided into blocks, form 
the return-path for the power-current, and are rendered electrically independ- 
ent of each other so far as relates to one of the currents transmitted by means 
of reactance devices interposed between the blocks, using one of said currents 
to operate the motor-vehicles upon the railway, dividing the other current b^ 
tween the blocks, limiting Its action to individual blocks and using such cur- 
rent to actuate a signaling device in each block, and employing the motor-ve- 
hicles to short-circuit the signaling devices as they enter a block." 

In Young patent, No. 762,370, dated June 14, 1904, application filed 
January, 1903, he says : 

"Described in other terms, my invention consists, broadly, in providing 
means for operating an electric-railway system by a direct current, as is usu- 
al, and signaling or other similar devices by an alternating current and util- 
izing the movement of the cars actuated by the direct current to control the 
movements of the devices actuated by the alternating current 

"My improved signaling system may also be used for other purposes, and I 
wish it understood that I consider myself to be the first to suggest and show 
how an alternating current may be impressed upon a direct current and trans- 
mitted through the conductors upon which a direct current is flowing and util- 
ized through devices actuated by the direct current to actuate mechanism for 
signaling or otherwise." 

The claims in issue, 6 and 10, read as follows: 

"6. A signaling system comprising two sources of current differing In char- 
acter, a system of distributing-conductors over which both currents are trans- 
mitted and formed in part by both rails of a raUway, a motor-vehicle on such 
rails, a series of signaling-circuits over which only one of such currents is 
transmitted, signaling devices in said signaling-circuits, means for maintain- 
ing the electric separation of the two currents and confining their Individaal 
action to certain apparatus ; one current to the operation of the motor-vehicle 
and the other to the operation of the signals ; together with means carried by 
the vehicle for cutting a signaling device out of circuit * * * 

"10. A signaling system comprising two sources of energy differing in (±Lar- 
acter, a working circuit of which the rails form a part, and over which the 
said currents differing in character are transmitted, means for dividing said 
working circuit into blocks, a signaling device in each block, a moving vehicle, 
means for differentiating the currents differing in character between the aig- 
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Haling devices and the moving vehicle, and means for cutting a signal device 
out of circuit as a vehicle moves Into a Mock." 

In Young patent. No. 815,890, dated March 20, 1906, application 
filed February 21, 1903, divided and this application filed October 18, 
1904, he says: 

''Considered broadly, my improved system involves the employment of a 
power-current conveyed along the railway through a feeder-conductor and 
back to the power-generator through each rail separately as the means for dp* 
erating the cars upon the railway, an alternating current segregated between 
the block-sections as the means for normally operating the signaling devices, 
and in utilizing the movement of the cars Into and while In a block-section to 
shunt the alternating current around the signaling device of such block-sec- 
tion." 

The claims in issue, 18 and 20 to 24, inclusive, read as follows : 

"18. A system of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arranged to serve as a separate and independent return- 
path for the power-current, means for exciting an alternating difference of 
potential between the rails of each block-section, means for limiting the differ- 
ence of potential excited in a block-section to that section, a signaling device 
In each block-section, and means controlled by the movements of the cars, 
which will control the movements of the signaling devices. * * * 

"20. A system of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-sec^ 
tions with each rail arranged to serve as a separate and Independent return- 
path for the power-current, an induction device interposed between the source 
of signaling-current and the rails of each block-section for exciting an alter- 
nating difference of potential between said rails, reactance devices for limit- 
ing the difference of potential excited in a block-section to that section, a sig- 
naling device in each block-section, and means controlled by the movements of 
the cars, which will control the movements of the signaling devices. 

"21. A system of automatic signaling comprising a source of power-current* 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arranged to serve as a separate and Independent return- 
path for the power-current, means for exciting an alternating difference of 
potential between the rails of each block-section, means for limiting the differ- 
ence of potential excited in a block-section to that section, a signaling device 
In each block-section, and an induction device interposed between the rails 
and the signaling device adapted to be controlled by the movements of the 
cars and which will control the movements of the signaling devices. 

*'22. A system of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided Into block-sec- 
tions with each rail arranged to serve as a separate and independent return- 
path for the power-current, means for exciting an alternating difference of 
potential between the rails of each block-section, means interposed between 
the blocks which will freely permit the passage of the whole power-current 
back to the source of power-current but limit the difference of potential he^ 
tween the rails of a block-section to that section, a signaling device in each 
block-section, and means controlled by the movements of the cars, which will 
control the movements of the signaling devices. 

"23. A system of automatic signaling comprising a source of power-current, a 
source of alternating signaling-current, a trackway divided into block-sections 
with each rail arranged to serve as a separate and independent return-path for 
the power-current, means for exciting an alternating difference of potential 
between the rails of each block-section, means interposed between the blocks 
which will freely permit the passage of the whole power-current back to the 
source of power-current, but limit the difference of potential between the rails 
of adjacent block-sections to the sections which at the time are unoccupied, a 
signaling device in each block-section, and means controlled by the move- 
ments of the cars, which will control the movements of the signaling devices. 

180 F.— ^0 
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"24. A system of antomatlc signaling comprising a source of power-current, 
n, source of alternating signaling-current, a trackway divided into block-see- 
tions with each rail arranged to serve as a separate and independent return- 
path for the power-current, mtans for exciting an alternating difference of 
potential between the rails of each block-section, means which will permit the 
free passage of the power-current, but present high impedance to the passage 
of the alternating current from block-section to block-section, a signaling de- 
vice in each block-section, and means controlled by the movements of the cars, 
which will control the movements of the signaling devices." 

In Young patent, No. 815,891, dated March 20, 1906, application 
filed April 25, 1903, divided and this application filed October 18, 
1904, he says : 

"I will describe my Invention as applied to a system employing a direct cur- 
rent for operating the car-motors and an alternating current for actuating the 
signaling devices, which system is intended as a modification of that described 
in my prior patents." 

Claims 2 and 3, in issue, read as follows : 

"2. A system of electrical distribution and signaling for railways, compris- 
ing two sources of electrical energy delivering currents differing in character, 
a system of conductors from each of said sources of energy, one of said sys- 
tems of conductors electrically insulated from the current traversing the sec- 
ond system of conductors, and the second system of conductors having im- 
pressed upon its return-legs an alternating current, motor-cars driven from 
the second source of electricity, and signaling devices energized from the first 
source of electricity and adapted to be controlled by the movement of the 
motor-cars. 

"3. A system of electrical distribution and signaling for railways, compris- 
ing two sources of electrical eneilgy delivering currents different in character, 
a system of conductors from each of said sources of energy, one of said sys- 
tems of conductors electrically insulated from the current traversing the sec- 
ond system of conductors, and the second system of conductors having im- 
pressed upon its return-legs a current different in character from that derived 
from the second source of electricity, motor-cars driven from the second source 
of electricity and signaling devices energized from the first source of electric- 
ity and adapted to be controlled by the movements of the motor-cars." 

It is obvious that the claims of the Struble patents now being con- 
sidered, but which were not issued until 1906, cover the same ele- 
ments and combination described in the Young patents. The Young 
patents were issued first in 1904, but the Struble patents were first 
applied for. Now, it is presumed, until the contrary is shown, that 
the patent granted is for the invention claimed and described in the 
application therefor filed. Loom Company v. Higgins, 105 U. S. 580, 
594, 26 h. Ed. 1177; Walker on Patents, § 190. There was an in- 
terference declared in the Patent Office between Struble and Young 
involving the very questions presented here. The examiner of in- 
terferences awarded priority of invention to Young, but this was 
reversed by the board of examiners in chief, and the decision of this 
board was affirmed by the commissioner. On appeal to the Court of 
Appeals, District of Columbia, this decision of the commissioner was 
affirmed. Samuel Marsh Young, Appellant, v. Jacob B. Struble, Re- 
spondent, Patent Appeal No. 597, opinion by Mr. Justice Van Orsdel, 
filed December 14, 1909 (34 App. D. C. 218). This thorough examina- 
tion of the question of priority of invention as between Young and 
Struble by four tribunals, so to speak, examiner, board of examiners, 
commissioner and Court of Appeals, and the conclusion reached, while 
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not binding on this court, is entitled to great consideration and respect. 
I would not follow the judgment of the commissioner and the Court of 
Appeals did they not agree with my own judgment. I have carefully 
examined the authorities cited by the learned counsel for the General 
Company, the evidence, and the able argument presented, but am 
forced to the conclusion that the decision was right. While the opin- 
ion of Mr. Justice Van Orsdel does not embrace all that might be said, 
it covers all the salient and determining points and is quite conclusive. 
The General Company savs the interference is not relevant, but I 
fail to see why it is Jiot. The General Company says : The two-rail 
system of the interference was not one with each rail carrying 60 
per cent, of the current, and therefore having independent return rails. 
That the Young patents are limited to separate and independent return, 
each rail carrying approximately 50 per cent, of the current. That the 
interference was not between either of the Struble applications for pat- 
ents, 819,322, and 819,323, and either of the Young applications for pat- 
ents. That the application of Struble in interference was filed in 1904, 
and that "the interference involved different Young applications from 
those of the patents in suit." I do not see that Young limits his two-rail 
system to one where each rail must carry 60 per cent., or approximately 
50 per cent., of the current. If he does, it is merely an improvement 
on (if patentable at all in view of Struble in case Struble was prior 
in the two-rail system) on Struble. If Struble was not first in this 
two-rail system applied to electric roads. Young was. If Struble was 
.first and applied legally for a patent — that is, if his first application 
or amended application was good — it takes preference over Young, 
as the applications were ahead of Young's claims of invention. If 
Struble's claims are valid, they embrace the two-rail system for the 
return current, and, even if a patent to Young for an improvement 
insuring a return of approximately 50 per cent, of the current by each 
rail is valid, it is for an improvement merely, and does not justify the 
use of the two-rail system covered by Struble's patents. So we are 
turned back to the question of priority of invention. Now, what did 
the interference involve? The opinion of Mr. Justice Van Orsdel, 
after giving the prior art (steam roads), says : 

••When the need for electrical signaling arose for use on electric railways, 
a different and more serious problem was presented. It was customary to 
utilize the rails as conductors for the return of the propulsion current. In 
adapting this system to electric railways, It was necessary, prior to the Inven- 
tion here in issue, to divide one of the rails Into blocks Insulated from each 
other, and confine the power current to the other rail, which was made elec- 
trically continuous. Thus only one rail could be used as a return conductor. 
This proved objectionable for many reasons, one of which being that, should 
the electrical connection formed by this single rail become broken at any point 
along the line, It would stop the operation of the entire road. To obviate this 
dlfllculty, what is known as the two-rail system was devised, in which an al- 
ternating current, differing In character from the direct current used for pro- 
pulsion purposes, was employed in the track-signaling circuit Inductive re- 
sistances, which would permit the direct or propulsion current to flow freely, 
but which would choke back the alternating or signaling current, were sub- 
stituted for the insulation between the rails. By this means, it was possible 
to utilize both rails for the return of the track current to the generator. This 
latter system Is the invention Involved in this interference. 

"The issue comprises 13 counts. Count 1 presents the Invention in its broad- 
est aspect, and reads as follows: 
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" '1. In an electric railway signaling system, employing a dosed signal con- 
trolling track-circuit, a plurality of block sections, one rail being divided Into 
insulating sections corresponding to the block sections, a signal for each block 
section operable by an alternating current, a source of alternating current for 
said signcds, a source of direct current for propelling the railway cars, and 
means for permitting Vie direct current to pass from one insulated rail sec- 
tion to another and for preventing alternating current from passing from one 
insulated rail section to another.' 

"Counts 2 to 6 and 10 to 12 are merely restatements of the same invention. 
Counts 8 and 9 contain the limitation that each rail separately serves as the 
return for the direct current, and counts 7 and 13 include reactance bonds 
connected across the rails. Count 7 is as follows: 

^ *7. In an electric railway signaling system employing a closed signal con- 
trolling tradfc circuits, a plurality of block sections, one rail being divided into 
insulated sections corresponding to the block sections, a signal for each block 
section operable by an alternating current, a source of alternating current for 
said signals, a source of direct current for propelling the railway cars, means 
for permitting the direct current to pass from one Insulated rail section to an- 
other and for preventing alternating current from passing from one insulated 
rail section to another, and one or more Inductive bonds connecting the rails.' 

"Appellant filed his application April 25, 1903; while appellee's application 
was not filed until March 4, 1904. The earliest date alleged by appellant for 
conception and disclosure of the invention is December, 1902. Appellee has 
Introduced in evidence two applications, one filed on November 10, 1901, and 
the other on March 12, 1902, which he claims disclose, as originaUy filed, the 
Invention here In Issue ; or. If not. It Is disclosed by certain amendments filed 
In April, 1902. On the other hand, it is contended by appellant that these ap- 
plications relate to the one-rail system, and neither before nor after amend- 
ment disclose the invention in controversy; and that, conceding that the 
amendments of April, 1902, do disclose the invention, such disclosure would 
constitute new matter, and therefore not properly made in these applicatlona 
The application of November, 1901, contained a fragmentary view (Fig. 3)t 
showing the contiguous ends of a pair of rails with a helix connecting them 
and described as 'a detail view of the rail joint' The only reference made to 
this figure in the specification, and which would suggest a two-rail system, is 
the following: *As an alternating current is employed in the track-circuit, re- 
sistance 5** may be substituted for the insulation.' Whether this statement 
discloses the elements of the counts of the issue we need not discuss, for on 
April 8, 1902, the following amendment was filed, which was not considered 
by the examiner of interferences in awarding priority to appellant, and which 
was held by the majority of the board of examiners In chief and the commis- 
sioner, with whom we agree, to unquestionably describe the Invention: 'As an 
alternating current is employed in the track-circuit provision may be made for 
utilizing both lines of rails as return conductors for the direct or motor cur- 
rent by connecting the insulated or electrically separated ends of the rail sec- 
tions, 2, by inductive resistances, 5**, as shown in fig. 3. As Is well known, 
these resistances will prevent the fiow of alternating currents through them, 
but will not present any material resistance to the flow of direct curr^its.' 

*'The following claims also formed part of this amendment: 

" '3. In an electric railway sigualing system, the combination of a series of 
rail sections having adjacent ends insulated or electrically separated from 
each other, and inductive resistances connecting the rails of adjacent sections 
whereby alternating currents are confined to the track-circuits and the direct 
or motor-currents are permitted to flow from rail section to rail section. 

" '4. In an electric railway signaling system, the combination of a series of 
rail sections having adjacent ends insulated or electrically separated from 
each other, said rail sections forming portions of track circuits, a source of 
alternating currents Included in the track circuits^ inductive resistances con- 
necting adjacent ends of rail sections and forming a path from section to sec- 
tion for direct currents, and a source of direct currents having one pole con- 
nected to the lines of rails, substantially as set forth.' 

"In the course of the proceedings in the Patent Office, the question of new 
matter was passed upon by three primary examiners, all of whom agreed that 
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the original specification and drawings warranted the amendments. • • • 
Bnt counsel for appellant contends* that this amendment should not be. consid- 
ered, for the reason that no evidence was presented by appellee to show that 
he conceived tlie subject-matter of the amendment prior to the filing of the No- 
vember application. We are not impressed with this contention. The amend- 
ment was accompanied by a supplemental oath setting up that fact. Appel- 
lee's Bwom statement furnishes prima fade proof of its truth, which must be 
overcome by evidence to the contrary. No such evidence appears in this rec- 
ord. ♦ ♦ * It must therefore be held that appellee has proven conception 
and disclosure of this invention at least as early as April, 1902, eight months 
prior to the date claimed by appellant. Whether or not these earlier applica- 
tions, as contended for by counsel for appellee, and as found hy the commis- 
sioners and board of examiners in chief, constitute a constructive reduction to 
practice of the invention in issue, we may pass without opinion. We have 
concluded that they fully establish conception and disclosure, and, if appellee 
was exercising due diligence between December, 1902, the time appellant en- 
tered the field, and March 4, 1904, appellee's filing date, he must prevail. 
During this period appellee was prosecuting the earlier applications, which 
contain^ claims to the subject-matter of this issue ; and it must be held that 
he was Justified in awaiting the final rulings of the Patent Oflace In order to 
determine the advisability of filing a separate application. But it is con- 
tended on behalf of appellant that appellee was not prosecuting these applica- 
tions with diligence, In that he took no action betwejen the date of the amend- 
ments, April 8, 1902, and January, 1903. This, we think, is not an unreason- 
able length of time in which to amend an application, especially in view of 
the fact that one year is allowed before an application is declared abandoned." 

It seems clear, if the Court of Appeals was talking to the point 
involved, that the commissioner and court decided the question of 
priority of invention of this- two-rail return system in combination 
with the use of the alternating current for signaling and direct cur- 
rent for propulsion both currents using the same rails, the one cur- 
rent not mixing, so to speak, with the other, and the use of a signal 
and signaling apparatus capable of distinguishing between the two 
currents and answering to the one and not to the other, etc., all in 
electrical signaling on electric railroads. The court points out the 
dates of filing by Struble and Young and also the amendments of 
Struble to his applications for his patents now in suit, and discusses 
and determines his right to make such amendments. I cannot read 
that opinion other than as deciding between Struble and Young that 
Struble was the first to invent, claim, etc., and that he had the right 
to make and file the amendments now challenged. 

But the General Company contends that it has introduced evidence 
not before the Patent Office, Commissioner of Patents, and Court of 
Appeals, and that in the light of this evidence the decision of this 
court should be the other way. Reference is made to the Stillwell 
letter and the Westinghouse reply. It is quite true that the Stillwell 
letter of April 1, 1902, proposes the use of both rails for a return of 
the propulsion current, the use of an alternating current for signaling, 
and the use of inductive bonds. The letter has considerable to say 
about the bond. April 4, 1902, Osborne, of the Westinghouse Com- 
pany, to whom the Stillwell letter was sent, wrote that he would put 
the matter in the hands of their engineers, and April 15th, wrote 
that Mr. Scott had been directed to fully investigate the scheme, and 
that a conference was had with a Mr. Schreader and other engineers 
of the Union Switch & Signal Company, but I find nothing that in- 
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volves Struble in this matter, or which indicates, much less proves, 
that hfs gained his inspiration or knowledge from the Stillwell letter. 
Really Osborne's letter of April 15th is not a declaration that a two- 
rail return system has been pronounced inoperative, but rather refers 
to the proposed bond for use in such a system for the uses desired. 
It is true that Struble's amendments closely followed the Stillwell let- 
ter, but this is far from proving that Struble saw the letter and made 
his amendments because thereof or of the information therein given 
or suggestions made. True it may have been so, but such a conclu- 
sion would be speculation. I do not see that it would serve any use- 
ful purpose for me to go into all the arguments, etc., relating to this 
part of the controversy. I have read all the evidence and all the 
briefs, additional briefs, and answering briefs, and, after long de- 
liberation, have arrived at the conclusion stated above. The question 
of due diligence on the part of Struble in regard to his invention is 
involved. It seems to me that, in view of the importance of the mat- 
ter, the necessity for experimentation, interferences, etc., that all dili- 
gence was exercised. 

These being my conclusions, there will be a decree in favor of the 
Union Switch and Signal Company, complainant in the suits brought 
by it against the General Railway Signal Company, and in favor of 
the Long Island Railway Company in the suit brought against it by 
the General Company and Young. I think the successful party in 
each case should have costs. In view of the interests involved, and 
assuming the defeated parties will desire to take an appeal, the is- 
sue of an injunction will be suspended pending such appeal or appeals, 
provided same is taken within 30 days and prosecuted with diligence, 
but a suitable bond should be given to pay all costs and damages 
awarded by the final decree in case of affirmance, and suitable orders 
to that eflfect may be submitted with the proposed decrees. This will 
save formal applications. 



SPIRBLLA CO. V. NUBONB CORSET CO. 

(Circuit Court, W. D. PennBylvania. June 7, 1910.) 

No. 2. 

1. Patents (§ 312*) — Infringement— Bvidencib. 

The employment by a defendant as its superintend^it of a former em- 
ploy^ of complainant, familiar with its patented article, and the manu- 
facture by defendant of an article very similar to complainant's under 
the claimed protection of a pateot subsequently obtained by such super- 
intendent, are facts which would determine the issue of infringement 
in favor of complainant if otherwise doubtful. 

[Ed. Note. — For other cases, see Patents, Cent Dig. K 543-^9; Dec. 
Dig. i 312.*] 

2, Patents (§ 328*) — iNrBiwoEMBNT— Cobset Stat. 

The Beeman patent. No. 507,875, and the White & Rider patent, No. 
645,444, each for a dress or corset stay of wire, construed, and both hel^ 
infringed by the corsets made by defendant 

*For other caaes Me uune topic A S mumbxb in Dec. it Am. Digs. 1907 to date, ft Rep'r loclexes 
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3. Patents (| 283*) — Infbingement~Defeks]!;s. 
That a defendant is operating under another patent does not avoid li- 
ability for Infringement 

[Ed. Note.— For other cases, see Patents, Gent Dig. f § 448-452 ; Dec. 
Dig. § 283.*] 

4. Patents (§ 239*) — Infbingement— Colorable Changes. 
Infringement is not avoided by making in a plurality of pieces some- 

thiug" which under the patent consists of a single pieca 

[Ed. Note.— For other cases^ see Patents, Cent Dig. |i 377, 378; Dec 
Dig. § 239.*] 

In Equity. Suit by the Spirella Company against the Nubone Cor- 
2 set Company. Decree for complainant. 

^ F. W. Winter, for complainant 

Hugh C. Lord, for defendant. 

ORR, District Judge. Complainant seeks to restrain infringement 
of letters patent of the United States No. 507,875, issued to Marcus 
M. Beeman on October 31, 1893, and of letters patent of the United 
States No. 645,444, issued to John P. F. White and Samuel S. Rider, 
on March 13, 1900, each of which is for an improvement in dress or 
corset stays. The bill is in the usual form, and prays the customary 
relief. Although the answer denies all the allegations of the bill, ex- 
cepting the issuance of the patents and the corporate existence and 
domicile of the complainant, yet the validity of neither patent is at- 
tacked in the proofs. The real defense is that the defendant's stays 
and corsets do not embody anything which was novel with either Bee- 
man or White and Rider, in view of the prior art and the proceedings 
in the Patent Office resulting in the issuance of the said patents. In 
brief, the only defense is noninfringement. The complainant being 
the owner of said two patents is using them jointly and separately in 
the manufacture of corsets. It has met with great success in the sale 
of its product, which has always embodied the construction of the 
Beeman patent, and for some years past has embodied the essential 
features of the White & Rider patent The utility of the inventions 
became known to many, among whom was John R. Dean, who for per- 
haps two years was employed by complainant, and who while in such 
employ made a corset stay but very slightly different from those of 
complainant. He subsequently procured letters patent of the United 
States No. 868,763, to protect his stay, became connected with defend- 
ant corporation, and is now its superintendent. The stays made by 
the defendant are claimed by them to be protected by the Dean patent. 
'This employment of Dean and use of his patent would throw the scales 
in favor of complainant if the issue were doubtful. Regina Music 
Box Co. V. Paillard (C. C.) 85 Fed. 644 ; Kelsey Heating Co. v. Spear 
Stove & Heating Co. (C. C.) 155 Fed. 976. An examination of the 
patents shows beyond doubt that defendant's stay is a mere evasion 
of complainant's patents. 

*For other casei «ee same topic ft 9 nuhbbk in Dec. ft Am. Digi. 1907 to date, ft Rep'r ladexef 
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Beeman Patent. 
In his specification Beeman says: 

"My InveDtlon relates to the construction of dress stays or stiffeners for 
corsets and other garments." "My object Is to produce the stays or stiffenerB 
for corsets and other garments in which the elasticity, usually Imjuirted 
by the whalebone, is produced by a round or flattened wire bent as herein- 
after described and shown so that the stay may be bent laterally or other- 
wise, at the same time assuring its speedy return to its normal position." 

Complainant's expert, Mr. Wadsworth, has carefully and satisfac- 
torily analyzed the patentee's description of a particular form of stay 
in the following language (italics his) : 

'^A is the flexible metallic body, consisting of a continuous piece of spring 
wire, bent laterally forward and back, as shown in Figs. 1 and 2, and in such 
manner that (1) the eyes or openings between the bands are circular at their 
outer ends : and (2) taper in the line of their length, or traverse of said body : 
and are formed (3) by bending the wire first to form the circular outer ends 
and then bending the wire toward the starting end of said body — so that it 
touches and overlaps the side of the adjoining round hend of said wire. This 
lending of the noire so that the sides of the eyes on toth sides of the iHidy are 
in dose contact with and overlap each other gives each side of an eye a hear* 
ing upon the side of the adjoining eye, whether the hody is hent (1) flatwise^ 
(2) forward or hacJc, or (3) laterally and edgewise, 

''The overlapping of the eyes one upon each other (1) readily permits the 
sliding of the eyes, one over the other, which tends to decrease the length of 
the radius of the curve when the body is t)ent in any direction, forward, back, 
or sidewise, and (2) absolutely prevents any short bends and consequent 
breakage, or (3) consequent destruction of the resiliency of the spring, at the 
apex of the short bend, which causes the body to stay bent ; and (4) on the 
other hand, largely increases the resilient action of the wire, (&) stiffens the 
body, (6) prevents the wire from becoming 'set* when the body is bent, and 
thus causes the body to always spring back to its normal position. 

"A covering, 1, consists of a piece of fabric pasted or secured upon the front 
or back, or both, having a protecting end adapts to be folded over the end of 
the spring body, as a protection, as shown In Fig. 3." 

The claim of the patent is as follows: 

'*A8 an improved article of manufacture, a dress stay comprising a body, 
consisting of a wire bent to form a series of oppositely disposed pear-shaped 
eyes, each side of wh!t*h normally bears against and partly overlaps the ad- 
jacent side of the adjoining eye, and a protecting covering secured to and 
inclosing said body as specified." 

The prominent feature of this claim is the overlapping of the eyes. 
It is clear that none of the 22 United States patents, 5 British patents 
and 2 German patents set forth in the amended answer, so far as they 
are embodied in the proofs, indicate anticipation either of this promi- 
nent feature of the Beeman patent or of the prominent feature of the 
White & Rider patent hereinafter mentioned. 

Defendants seriously contend that the stays made by them do not 
infringe because they are made with two or three wires, while com- 
plainant is limited in construction to one wire. They insist that ther^ 
is no infringement because the loops in their wires are not pear-shap- 
ed, and that Beeman limited himself by amendments to his claim, 
as shown in the file wrapper and contents, to a particular shaped eye, 
"pomological" in character. It is plain that "pear-shaped" is purely 
figurative. What Beeman actually described was a loop longer than 
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it was broad. To have the loops made from a sin&le wire, and to 
have them oppositely disposed would result in that kind of a loop. 
Beeman did not limit himself to pear-shaped loop or eye. Defend- 
ants also state that while their stays have oppositely disposed loops 
or eyes, which overlap adjacent looos or eyes, yet there is no in- 
fringement because their overlapping' loops or eyes are not over- 
lapping loops or eyes of the same but of different wires. These and 
other contentions less strongly urged are wholly without merit. De- 
fendants are using the main features of the Beeman patent, to wit, 
wire bent to form a series of oppositely disposed loops or eyes, each 
side of which normally bears against and partly overlaps the ad- 
joining loop or eye. 

White & Rider Patent. 
As it is not insisted that the subject-matter of claim 2 of this patent 
is present in any of the stays made by defendants, claim 1 only is to 
be considered. It is as follows : 

"1. A garment stay or stiffener formed from a single piece of wire capable 
of being fi&xed In all directions, and comprising a series of flattened loops 
or convolutions overlapping one another, said stay or stiffener being bent 
longitudinally between its edges, whereby the said overlapped portions of the 
convolutioDs are brought into more intimate contact with each other and the 
stay or stiffener rendered more rigid, substantially as described." 

The prominent feature of this claim is the longitudinal bending of 
the overlapped loops. Defendants here again insist that their stays 
do not infringe the White & Rider patent because they are not made 
from a single wire, and because their loops, while overlapping, are not 
overlapping loops of, the same but of different wires. They further 
insist that there is no infringement because their stays while com- 
posed of flat loops are not composed of flattened loops. 

They further contend that the longitudinal bending of the stay does 
not render the stay more rigid. I find that fact against them. The 
defendant's stays (both the two and three wire stays) are concaved 
or bent longitudinally between their edges. It is seen by a cursory 
glance along any one of them. In this they infringe the White & 
Rider patent, prior to which there was nothing in the art to de- 
scribe or suggest the longitudinally concaved feature so apparent. 
Defendants are making a two-wire stay and a three-wire stay. The 
first is clearly described in the Dean patent. The latter, while some- 
what different, is the equivalent of the former. This defendants 
should not deny for they stamp all their stays with the date of the 
Dean patent. That defendants are operating under a patent does 
not relieve them from infringement. Smith v. Uhrich (C. C.) 94 
Fed. 865, and Morley Sewing Machine Co. v. Lancaster, 129 U. S. 
263, 9 Sup. Ct. 299, 32 L. Ed. 715; are but two of many cases sus- 
taining this principle. It seems unnecessary to cite authorities to the 
effect that infringement is not avoided by making in a plurality of 
pieces something which had been made in a single piece. If author- 
ity be wanted, it may be found in Strobridge v. Lindsay (C. C.) 6 
Fed. 610 ; Kelsey Heating Co. v. Spear Stove & Heating Co., supra ; 
Sharp & Smith v. Physicians and Surgeons (C. C.) 174 Fed. 424, 
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The improvements both of xieeman and of White & Rider were 
broadly stated or shown in the original application and were never 
receded from. The complainant, being the assignee of both patents, 
is entitled to have included within the claims of each, all wire stays 
having the above stated novel feature of the respective patents. De- 
fendants' stays are within the claim of the Beeman patent and claim 1 
of the White & Rider patent. Complainant is entitled to the relief 
sought. 

Let a decree be drawn in conformity with this opinion. 



GRBENWALD et al. v. WEISS. 

(District Court, W. D. Wisconsin. June 7, 1910.) 

(No. 23.) 

1. Patents (8 828*)— Validity and Infbinoement^-Oheesb Stibbino Ap- 

paratus. 

The Deal patent. No. 772J01, for a cheese stirring apparatus, was 
not anticipated and Is valid, being for a new combination of old ele- 
ments which act together to produce an Improved result by securing a 
more uniform stirring of the milk In making brick or Swiss cheese, and 
shortening the operation; also, held infringed. 

2. Patents (§ 81*) — Patentability— Prior Use— Burden op Proof. 

To avoid a patent on the ground of prior use, the burden rests on the 
defendant, and the evidence must be clear and convincing. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §104; Dec. Dig. 
« 81.*] - 

In Equity. Suit by Henry C. Greenwald and John D. Deal, as co- 
partners, against Ernest Weiss. Decree for complainants. 

H. N. B. Caradine and Sam T. Swansen, for complainants. 
Rufus B. Smith, for defendant. 

SANBORN, District Judge. This is a bill filed September 8, 1908, 
for the infringement of patent No. 772,701, applied for February 15, 
1904, issued to complainant Deal October 18, 1904, for an improve- 
ment in cheese stirring apparatus. The inventor thus describes it : 

"The invention relates to apparatus used In the manufacture of cheese; 
and Its object is to provide a new and Improved stirring apparatus more 
especially designed for stirring mUk in the cheese kettle and arranged to 
allow of moving the kettle over or off the fire without Interruption of the 
stirring process." 

Counsel for complainant describe the process as follows: 

*'In the making of brick and Swiss cheese, it Is necessary that the milk 
be heated over a fire at a uniform temperature, for a period of about two 
hours, and during that process thatf the milk be continually stirred. Prior 
to this invention, the stirring had been done by hand and required the serv- 
ice of one man for about two hours at each cheese making. As the court 
probably knows. In factories making brick and Swiss cheese, cheese is made 
twice a day, and the season lasts about six months. This machine takes 
the place of the hand stirring, and is naturally capable of stirring more 
evenly, without being affected by either heat or exhaustion, and In addition 

*For other cues see same topic & § number in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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Is 80 constructed that the kettle can be swung off the fire without interrupt- 
ing the process of stirring, and swung back on the fire as may be desired. 
The stirring, however, is uninterrupted and continuous." 

The first three claims are for combinations of the elements of the 
device specifically claimed in counts 4 and 5. 
Claim 4: 

"A stirring apparatus comprising a kettle, a stirrer In the kettle, a swing- 
ing support for the kettle, to move the latter over or from the Are, and a 
driving device for driving the stirrer in the kettle, arranged to drive tbe 
stirrer in any position the kettle may be in, the said driving device consist- 
ing of a gearing on the said support, connected with the shaft of the said 
stirrer, a counter-shaft, and a self -adjusting connection between the said 
counter-shaft and the said gearing, as set forth." 

All the elements of the combination are old, but the latter is new, 
with a useful result, in an improved way. When the kettle is swing- 
ing off and on the fire, in order to keep a uniform temperature, all the 
elements act together to improve and shorten the period of the cheese 
stirring operation, secure uniform heat, and thus get better results. 
Even within the strict rule of Hailes v. Van Wormer, 20 Wall. 368, 22 
L. Ed. 248, Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719, and 
Pickering y. McCullough, 104 U. S. 310, 26 L. Ed. 749, Matthews, J., 
this combination is patentable. By the doctrine of those cases the com- 
bination must produce a different force or effect or result in the com- 
bined forces or processes from that given by their separate parts. 
"There must be a new result produced by their union. If not so, it is 
only an aggregation of separate elements." "All the constituents must 
so enter into it, as that each qualifies every other." This rule has been 
somewhat broadened and modified by later cases. Stephenson v. 
Brooklyn, 114 U. S. 149, 5 Sup. Ct. 777, 29 L. Ed. 58; Dane v. Chi- 
cago, etc., Co., 131 U. S. cxxvi, App'x, 23 L. Ed. 82 ; National, etc., 
Co. V. American, etc., Co., 63 Fed. 367, 3 C. C. A. 559 ; Brinkerhoff v. 
Aloe, 146 U. S. 615, 13 Sup. Ct. 221, 36 L. Ed. 1068. While the de- 
vice under consideration is simple, yet it comes nearer to answering 
Mr. Justice Matthews' narrow rule than thousands of combinations 
which have been sustained as novel and useful. 

In regard to the defense of anticipation by defendant's prior use of 
the device, the evidence falls far short of being satisfactory. Such 
evidence, in order to avoid a patent, must be clear and convincing. 
There is a heavy burden of proof on the defendant. Coffin v. Ogden, 
18 Wall. 120, 21 L. Ed. 821. "Every reasonable doubt should be re- 
solved against him." Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 
970, 29 L. Ed. 1017. The evidence tends to show that the device made 
by defendant's brother was not constructed until after Deal's applica- 
tion was filed, and it had neither a sleeve nor union joint. 

As to infringement, there is only a faint attempt at denial. It is 
clearly shown. Complainants are entitled to decree for a perpetual 
injunction^ and for damages and profits; 
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OBHRING et al. v. WILLIAM! GARDAM & SON. 

(Circuit Court, S. D. New York. April 30, 1910. On Rehearing, July 27, 

1010.) 

Patents (§ 328*) — Validity and Infbingementv— Multiple Dbux. 

The Oehrlng patent. No. 560,171, for a multiple drill, claim 3 was not 
anticipated, and discloses patentable invention in the element of the two- 
part bracket-support for each drill-carrying spindle. The remaining 
claims are void for anticipation. Claim 3 also held infringed. 

In Equity. Suit bv August J. Oehring and the Pratt & Whitney 
Company against William Gardam & Son. Decree for complainants. 

Poole & Brown and Briesen & Knauth (Arthur v. Briesen and C. 
Clarence Poole, of counsel), for complainants. 

Philipp, Sawyer, Rice & Kennedy (M. B. Philipp and James Q. 
Rice, of counsel), for defendant, 

HAZEL, District Judge. This suit was brought to restrain the in- 
fringement of United States letters patent No. 660,171, dated May 12, 
1896, issued to complainants for an improvement in a multiple drill. 
The object of the invention was to provide a machine of the multiple 
drill type to enable drilling simultaneously a plurality of holes of vary- 
ing depth arranged in a horizontal, vertical, or curved line or in a 
circle. To accomplish this, it was necessary to provide means to 
enable lateral or axial adjustability of the drill spindles, and to r^^- 
late the depth of the holes to be drilled. Machines having single 
drills or a series of rigid drills for drilling in hard, rubber, wood, 
and metals were old at the date of the patent in suit. To operate 
multiple drills, a movable table was necessary in one type of drill and 
in another the drills were so arranged and affixed to the spindle head 
as to enable vertical adjustment only. The proofs show that there were 
other multiple drills which were used for a particular class of work- 
manship, but they were costly and limited in their field of operation. 
Indeed, such drills were not adapted to perform the functions of the 
Oehring drilling machine, which concededly is capable of doing the 
work of the first-mentioned machines and those of special construction. 
The machines of the prior art were so constructed that in operation the 
table attachment received the thrust of the drill as it came in contact 
with the drilled material, while in the patent in suit a table support for 
the drill is not used. In its place the patentee adopted a rigid frame 
and pivoted a series of sliding brackets in the interior thereof, each 
bracket being constructed to hold a drill and capable of sliding or mov- 
ing to a desired direction. The brackets are normally in a horizontal 
position, and include in their construction a vertical auxiliary bracket 
which is movable and designed to receive *the strain or thrust of the 
drill at its lower end, and, in addition thereto, it permits raising and 
lowering the drill to facilitate drilling in uneven material or holes of 
varying depth. 

The defendant, while admitting that the earlier multiple drills do not 
precisely disclose the complainants' structure, insists that they point out 

•For other cases see same topic A 9 mniasB In Dec. A Am. Digs. 1907 to date, 4k Rep'r Indexes 
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the way to the skilled mechanic for adapting the elements employed 
by the patentee to produce results of the kind described in the evi- 
dence. The drilling machine used since 1887 in the factory of Gardner 
Governor Company, the defendant's closest reference, has received my 
careful attention. It has four adjustable drills capable of simultaneous 
use in metals or wood, and concededly it is capable of drilling holes 
of varying depths and at varying positions within the field of the slot 
through which the drills projedt. The spindles to which the drills are 
attached are driven by a telescopic shaft, and the drill can only be 
operated obliquely with the slotted opening in the frame or table. 
Prior to the patent in suit, it was the custom to pivotally mount drills 
in a slotted bracket so as to enable sliding them in any desired direc- 
tion. The patent to Hunter, No. 101,466, April 5, 1870, shows a 
bracket in combination with a drill which may be adjusted in various 
directions within the pivotal range of the bracket, and in the patents 
to Lauback, No. 41,516, of 1864, and No. 46,478, of 1865, and to Cot- 
trell. No. 144,745, of 1873, similar structures are shown with flexible 
driving shafts. The expert witness, Freeman, for the defendant, sup- 
plementing the exhibit patents of the prior art and the Gardner ma- 
chine, testified that in his opinion the patentee merely adapted old and 
well-known mechanical expedients to enlarge the range of adjust- 
ment of the drill spindle carrying bracket. In this view I think he is 
right except as to the element of the two-part bracket-support con- 
tained in claim 3. Claim 3 reads as follows : 

'*3. In a multiple drill, the combination with the drill-carrying spindles 
and their flexible driving-shafts, of a frame and a two-part bracket-support 
for each spindle, one member of which is horizontally adjustable on the 
frame, and the other member of which is vertically adjustable on said first- 
mentioned member and carries the spindle, substantially as set forth." 

The elements of said claim, as hks been indicated, except the two- 
part bracket-support, were old and are disclosed in the patents herein- 
before mentioned. The open frame of the Oehring patent upon which 
the brackets are adjustably fastened is sufficiently indicated by the 
Morgan patent, No. 238,244, and the Woodcock & Gwyn machine, to 
deprive the patentee's frame construction of novelty. The alteration 
or improvement made by the patentee principally exists in the fact 
that he has abandoned the table or plate which in prior structures 
received the drill in its downward motion, and in its place he uses an 
open frame in which the drills are contained and extends such drills 
through the slides in the movable brackets. To enable such brackets 
to resist the upward thrust of the drill, he constructed at the front end 
of the horizontal bracket where the spindle is held in place an auxiliary 
bracket which performs the double function of receiving the thrust 
at its bottom, and also enables adjusting the height of the drill point. 
This improvement, though narrow and limited, nevertheless was an 
advance in the art of sufficient importance to entitle the patentee to 
a construction of the claim broad enough to include a feature which 
manifestly operates to perform the function of the Oehring drill. 

Does the defendant's machine infringe the patent in suit? All the 
elements of claim 3 are embodied in defendant's structure includ- 
ing the two-part bracket-support for each spindle. The bracket hold- 
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ing the drilling spindle is attached horizontally to the inner side of the 
open frame as in complainant's structure by a screw or bolt The drill 
spindle supporting bracket has a vertical adjustment on the front end 
thereof which is constructed in two parts, and in such a manner as 
to enable positioning the drill spindle in relation to the open frame 
at different heights. By this construction defendant's bracket receives 
the thrust in the upward and downward movements of the drill as in 
that of complainants, and, even though its vertical adjustment is slight, 
in operation the drill is capable of performing all the functions of the 
Oehring drill. 

The defense of laches has been considered, and is thought insuf- 
ficient. Complainant may have a decree and accounting for infringe- 
ment of claim 3. The other claims in issue are thought anticipated by 
the patents hereinbefore mentioned and the Gardner Governor Com- 
pany machine. 

On Rehearing. ^ 

Application for rehearing on newly discovered evidence is granted 
on condition that the defendant pay the entire expense of taking and 
transcribing such testimony, which shall solely relate to the Dwight 
drilling machine, and pay complainant's counsel $100 to defray his 
traveling 'expenses for attending the taking of such testimony in ap- 
pearing on this motion. Testimony to be taken within 30 days unless 
otherwise stipulated by parties in interest. 

So ordered. 



GRBBNWALD BROS. ▼. ENOCHS et aL 

(Circuit Court, B. D. Pennsylvania. June 6, 1910.) 

No. 209. 

Patents (§ 328*) — NovEiiTT— -Skirt. 

The Feuchtwanger patent, No. 062,714, for a skirt consisting of three 
parts, the lower part being of nonelastle material, the hip portion of a 
material having some elasticity, and the waistband of still more elastic 
material is void for lack of patentable novelty. 

In Equity. Suit by Greenwald Bros, against William S. Enochs 
and others. Decree for defendants. 

Fraley & Paul, for complainant. 

Stanley Folz and Horace Pettit, for defendants, 

J. B. McPHERSON, District Judge. The patent in suit, No. 662,- 
714, is for an improvement in skirts. The specification describes the 
invention as follows: 

"My invention relates to Improvements In skirts; and the object of the 
same is to produce an underskirt which will fit neatly over the hips without 
wrinkling and be secured snugly about the waist. To accomplish this object, 
I construct my skirt of three parts, each of a different kind of material. The 
first part or lower skirt portion is of nonelastle material, the second or hip 
portion Is of material with a medium modulus of elp-stlelty, and the third 
portion or waistband is of material having a large modulus -of elasticity. 

*For other cases see same topic ft S number in Dec. ft Am. Digs. 1907 to date, A Rep'r Indexes 
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'•The novel construction Is fully described In this speciflcatlon and claimed 
and illustrated In the accompanying drawings, forming a part thereof, in 
which 

"Figure 1 is a side view of my skirt Fig. 2 is a modified form of the 
same. Fig. 3 is a rear view of the preferred form of my skirt 

"Like numerals of reference designate like parts in the different views of 
the drawings. 

"The numeral 1 designates the skirt portion of my garment which is made 
of non flexible material and uniformly tapered from the bottom up, as is us- 
ual. This skirt is secured to a hip portion 2, made of elastic material, such 
as jersey or other kind of goods of moderate elasticity. This portion is wider 
at the bottom than at the top and is designed to fit snugly and smoothly the 
hips. With this end in view the sides 3 may be slightly rounded: but In 
general the elasticity of the material is sufficient to insure a perfect fit. This 
hip portion Is open down the back and provided with a row of fasteners or 
buttons, 4 ; but these may be dispensed with, as is done in the modified form 
shown In Fig. 2, and the portion 2 made continuous. 

"The third portion of my skirt is the waistband 5, which is constructed of 
some material having a large modulus of elasticity, such as silk elastic rib- 
bon. This band is cut to correspond with the opening in the hip member, 
2, the ends being united by a clasp or fastener of any suitable kind ; but it 
may be made Integral, as in the modified form shown in Fig. 2. This band 
fits tightly the waist. 

"I do not wish to be limited as to details of construction, as these may be 
changed in many particulars without departing from* the spirit of my in- 
vention." 

The drawings show a skirt in conformity with the specification, the 
"hip portion" being only a few inches in length and barely covering 
that part of the body. The two claims are practically identical and 
only the first need be considered. 

"1. In a skirt the combination, substantially as described, of a hip portion 
of elastic material, a skirt portion secured to the bottom edge of said hip por- 
tion, and a band of greater elasticity than said hip portion, said band being 
secured to said hip portion at a point near the upper edge thereof.*' 

The complainant does not make the skirt shown in the drawings, but 
has elongated the "hip portion" until it reaches at least to the knee, 
and has shortened the "skirt portion" until it has become a mere 
flounce. The defendants' skirt is of a similar construction, and in- 
fringes unless the patent must be confined to the specific construction 
shown in the drawings, or is altogether invalid. The defendants take 
both positions, declaring that they do not use either the hip portion or 
the skirt portion as these elements are specifically described in the pat- 
ent, and therefore that no infringement of that combination has been 
shown. There is force in this position, but I do not pass upon it, be- 
lieving that the patent should be declared void for want of patentable 
novelty. To my mind this is so clear tliat it is not easy to give the rea- 
sons for it. I am well aware that patentable novelty is a subject upon 
which minds may readily differ, but it seems to me that a brief inspec- 
tion must produce the conviction that the patentee displayed no more 
than the skill of the dressmaker's calling. In my opinion the so-called 
combination is a mere aggregation of old elements. If there is any- 
thing novel about the invention it consists in the "hip portion," but 
even that seems to be an obvious device. It can hardly be said to re- 
quire invention to take advantage of the well-known fact that elastic 
material will cling closely to the lines of the figure. 

A decree may be entered dismissing the bill, with costs. 
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UNITED STATES ▼. GEDDBS. 

(District Ck>urt, S. D. Ohio, E. D. August 19, 1903.) 

CoMMEBCB (I 27*)-^AjraTT Afpliancx Aci^Violation8— '*Enoaobd xir IR* 

TEBSTATB COIOCEBCE." 

Safety Appliance Act Ck)ng. Marcb 2, 1883, c. 196, S 6, 27 Stat 532 <U. 
S. Comp. St 1901, p. 3175), as amended by Act Cong. April 1, 1896, c 87, 
29 Stat 85, requiring common carriers "engaged In interstate commerce 
by railroad*' to equip their cars with automatic couplers, etc., must be 
construed \^th the "Act to regulate commerce," etc., approved February 
4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat 379 [U. S. Oomp. St 1901, p. 
8154]) as thereafter amended, and toown as the "Interstate Ck)mmerce 
Act" (Act June 29, 1906^ c. 3591, 34 Stat 584 [U. S. Comp. St Supp. 1909, 
p. 1149]), which relates to '*any common carrier engaged in the transpor- 
tation of passengers or property wholly by railroad," etc, "under a com- 
mon control, management or arrangement for a continuous carriage or 
shipment" from one state to another, such laws being part of one scheme, 
which is limited strictly to interstate commerce, and not Intended to af- 
fect railroads operated wholly within a state independent of outside con- 
nections, and it is only when there Is an arrangement with outside car- 
riers for a continuous carriage from one state to another that the act ap- 
plies ; and hence, where the difference in gauge between defendant's line 
and that of a connecting carrier prevented a continuous carriage in the 
same car, and there was no through bill of lading and no conventional 
division of through charges, each company receiving its own charges ac- 
cording to Its own rates, defendant was not "engaged In iuterstate com- 
merce" within the meaning of the act though the goods carried were In- 
tended for shipment beyond the stata 

TEd Note.— For other cases, see Commerce^ Ont Dig. | 25; Dec. Dig. 

127.* 

Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton V. BuUard. 37 a O. A. a] 

Suit by the United States against one Geddes. Judgment for de- 
fendant. 

See, also, 131 Fed. 452, 65 C. C. A. 320. 

William F. Bundy and John M. Gitterman, for the United States. 
W. F. Hunter, for defendant 

THOMPSON, District Judge. This suit on behalf of the United 
States was brought by the United States district attorney for this 
district to recover penalties under section 6 of the act of Congress 
approved March 2, 1893 (Act March 2, 1893, c 196, 27 Stat 532 [U. 
S. Comp. St 1901, p. 3176]), as amended April 1, 1896 (Act April 
1, 1896, c 87, 29 Stat. 85), known as the "Safety Appliance Act'* 
It is alleged in the petition that the defendant is a common carrier, en- 
gaged in interstate commerce by railway among the several states of 
the Union and connecting said interstate commerce between the towns 
of Bellaire and Zanesville, in the state of Ohio, and it is charged that 
as such common carrier it used cars in interstate commerce which 
were not provided with the safety appliances required by said acts of 
Congress ; and for specific violations of these acts in that respect, set 
forth in the petition, judgment is asked for $400. 

•For oUi«r casM m— sam* topic A i wumbbb In Dec. A Am. Digs. ljN7 to dato, A Rop*r Iadox«s 
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The acts of Congfress referred to must be construed in connection 
with the "Act to regulate commerce," etc., approved February 4, 1887 
(Act Feb. 4, 1887, c, 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 
3164]), as thereafter amended, and known €ls the "Interstate Com- 
merce Act" (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. 
St. Supp. 1909, p. 1149]). To that act we must look in order to as- 
certain what is meant by the words "engaged in interstate commerce 
by railroad," as applied to a common carrier by the first section of 
the act of March 2, 1893. Manifestly the common carrier described 
in the act of March 2, 1893, is also tte one which is more fully de- 
scribed in the original act as — 

•*any cammon carrier engaged In the transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water when both 
are used, under a common control, management, or arrangement, for a con- 
tinuous carriage or shipment from one state or territory of the United States 
or the District of Columbia to any other state or territory of the United States 
or the I>lstrlct of Columbia." 

These laws are parts of cne scheme and in furtherance of the same 
general purpose, which is limited strictly to interstate commerce and 
was not intended to aifect railroads operated wholly within a state 
independent of outside connections, and it is only when there is an ar- 
rangement with outside carriers for a continuous carriage or ship- 
ment from one state or territory to another state or territory that such 
railroad becomes subject to tlie operation of these statutes. 

In the case of Cincinnati, New Orleans & Texas Pacific Railway 
V. Interstate Commerce Commission, 162 U. S. 193, 16 Sup. Ct. 700, 
704, 40 L. Ed. 935, it was said that, when goods shipped under a 
through bill of lading from a point in one state to a point in another 
are received in transit by a state comrfion carrier under a conventional 
division of the charges, such carrier must be deemed to have subjected 
Its road to an arrangement for a continuous carriage or shipment 
within the n^eaning of the act to regulate commerce. In that case it 
appeared that the complainants shipped their goods, at first-class 
rates, by through bills of lading, from Cincinnati to Atlanta, to Social 
Circle, and to Augusta; that through rates of $1.07 per 100 pounds 
were charged to lx)th Atlanta and to Augusta, of which the Cincin- 
nati, New Orleans & Texas Pacific Railway Company received 55.7 
cents,. the Western & Atlantic 22.9 cents, and the Georgia Railroad 
Company 28.4 cents. Social Circle is a local station on the Georgia 
Railroad, 52 miles east of Atlanta, and 119 miles west of Augusta. 
When goods were shipped to Social Circle, the complainants had to 
pay $1.07 per 100 pounds, of which 75.9 cents went to the Cincinnati, 
New Orleans & Texas Pacific Company, 31.1 to the Western & At- 
lantic, and 30 cents to the Georgia ; the said amount of 30 cents per 
100 pounds being the local charge made by the Georgia Coftipany 
on similar freight carried by it from Atlanta to Social Circle. Now, 
as will be seen, under the "arrangement" between these three railroad 
companies each participated in a division of both rates, and that in 
the division in the rates to Social Circle each received more than it 
did in the division of the rate to Atlanta or Augusta, and, although in 
the division of the rate to Social Circle the Georgia road received its 
180 F.— 81 
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regular local charge, yet the court, in view of the arrangement cover- 
ing both rates, properly held that the mere fact that the division of tlie 
rate to Social Circle resulted in allowing the Georgia road to receive 
its usual local charge did not withdraw the traffic from federal con- 
trol. 

In this case, however, the evidence fails to show any arrangement 
between the defendant and the Baltimore & Ohio Railroad Company, 
and fails to show any arrangement between them other than for the 
collection at the point of final destination of the freight charges due 
both companies, and weekly settlements of such collections, and the 
payment of any balance found to the company to which it may belong. 
There was no through bill of lading, and no conventional division of 
through charges ; but each company received its own freight charges 
in accordance with its own rates. The defendant delivered the goods 
on its platform at Bellaire, and the Baltimore & Ohio Railroad Com- 
pany, when notified, removed them to its own cars, and the defendant 
did the same with goods carried to Bellaire by the Baltimore & Ohio 
Railroad Company. The difference in gauge prevented a continuous 
carriage in the same car from the point of original shipment to the 
point of final destination. The goods were delivered and received by 
the defendant as a connecting carrier, and there can be no inference 
from that fact alone of an arrangement between the two companies for 
a continuous carriage or shipment of the goods within the meaning 
of the interstate commerce laws. In the absence of special contract 
or "arrangement," the common-law duty .of the defendant as a com- 
mon carrier was only to safely convey over its own route and safely to 
deliver to the consignee or to the next connecting carrier, and the evi- 
dence fails to show any "arrangement" between the two companies 
for a continuous carriage or shipment other than such as is imposed 
by the common law. See Myrick v. Railroad Co., 107 U. S. 102, 1 
Sup. Ct. 425, 27 L. Ed. 325, and Express Cases, 117 U. S. 1, 6 Sup. 
Ct. 542, 628, 29 L. Ed. 791. 

Notwithstanding the eggs were destined to be carried into another 
state and the defendant knew that fact, yet they were to be so carried 
by another independent agency, and the defendant's connection with 
their carriage ended within the state of Ohio when it delivered them 
to the Baltimore & Ohio Railroad Company as the next connecting 
carrier and the coils of rope were received for carriage by the defend- 
ant as the next and as an independent carrier for carriage and delivery 
within the state. 

Judgment will be entered for the defendant. 
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UNITED STATES y. OREGON SHORT LINE RY. CO. 

(District Court, D. Idaha Jun^ 4, 1908l) 

L Railroads (| 254*) — ^Federal Safety Apfuanob Aciv-VioiiATioir— Plead** 

ING — SUFFIGISNCT. 

In an action against a railway company for penalties for ylolatlng the 
safety appliance acts (Act March 2, 1888, c. 196, 27 Stat 531 [U. S. Compi 
St 1901, p. 3174] ; Act April 1, 1896. c. 87, 29 Stat 85 ; Act March 2, 
1903, c. 976,. 82 Stat 943 [U. S. Compw St Supp. 1909, p. 11431), the 
government need not allege that the company acted knowingly and negli- 
gently ; It being sufficient that the dereliction was set forth In the language 
of the statute, with spedllcatlon of the time and place, the car, the par^ 
tlcular part of the car where the defect existed, and the nature of the 
defect 
[Ed. Note.— ror other cases, see Railroads^ Dec. Dig. | 254.* * 
Duty of railroad companies to furnish safe 'appliances, see note to Fel- 
ton y. Bullard, 37 a C. A. &] 

2. AonoN (§ 18*) — ^Penal Actions— Natube. 

A peual action Is not necessarily a criminal prosecution. 

[Ed. Note.-— For other cases, see Action, Cent Dig. { 96; Dec. Dig. 
I 18.* 

Nature and form of actions, whether civil or criminal, see note to Unit- 
ed States V. Atlantic Coast Line R. Co., 98 C. C A. 117.] 

8. Indictment and Information (J 110*) — Sufficiency of Allegations. 

It Is sufficient in an accusation to follow the words of the statute de- 
scribing the oflTense, tf by doing so the act constituting the oflTense Is fully, 
directly, and expressly alleged, without uncertainty or ambiguity. 

[Ed. Note. — ^For other cases, see Indictment and Information, Cent Dig. 
H 289-294; Dec Dig. { 110.*] 

Action by the United States against the Oregon Short Line Rail- 
way Company. On demurrer to the complaint Demurrer over- 
ruled. 

N. M. Ruick, U. 8. Atty. 

P. L. Williams and D. Worth Clark, for defendant 

DIETRICH, District Judge. The action is brought to recover 
penalties for violations of the safety appliance acts. Act March 2, 
1893, c. 196, 27 Stat. 631 (U. S. Comp. St. 1901, p. 3174) ; Act April 
1, 1896, c. 87, 29 Stat. 85 ; Act March 2, 1903, c 976, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1909, p. 1143). Seven separate causes of action 
arc pleaded, three on account of defective couplings, three on account 
of missing grab irons, and one on account of defective driver wheel 
brakes. By demurrer the defendant challenges the sufficiency of the 
complaint as a whole, and of each cause of action considered sep- 
arately. 

The only question fairly raised by the demurrer is whether it is 
incumbent upon the plaintiff to plead that defendant acted knowingly 
and negligently in the premises; and this, I think, must be answered 
in the negative. In each count or cause of action the alleged derelic- 
tion of the defendant is set forth in the language of the statute itself, 

•For other cases eee same topic A 9 kumsbb In Dec. ft Am. Dis*. 11)07 to date^ ft Rep*r Indexes 
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and in addition thereto the time and place, the car, and the particular 
part of the car where the defect existed, as well as the nature of the 
defect, are all specifically alleged. More is not required. 

True it is that this is a penal action, but a penal action is not neces- 
sarily a criminal prosecution. Penalties are often recoverable in civil 
actions. 16 Enc. PI. & Pr. 229 ; Stockwell v. U. S., 80 U. S. 631, 20 
h. Ed. 491 ; Johnson v. So. Pac. R. R. Co., 196 U. S. 1, 25 Sup. Ct. 
158, 49 L. Ed. 363. But, even if we apply the stricter rules of crimi- 
nal pleading, the complaint must be held to meet the requirements. 
"It is sufficient to pursue the very words of the state, if by doing so 
the act, in the doing of which the offense consists, is fully, directly, 
and expressly alleged, without any uncertainty or ambiguity. In 
many^ cases no allegation of anything more than the words of the 
statute, ex vi terminorum, import is necessary, in order to show that 
the defendant has committed the offense, and to charge the offense 
with certainty. Here it is always sufficient to charge the offense in the 
words of the statute." Clark, Criminal Procedure, p. 269. 

At the argument it was suggested upon behalf of both the govern- 
ment and the defendant that, even if such a rule of pleading be rec- 
ognized, sooner or later in the progress of the case it would probably 
become necessary to construe the act, and generally to define the ex- 
tent of defendant's duty to keep the appliances in repair, and that in 
view of the prevailing uncertainty as to the meaning of the act a con- 
struction at this* time would be desirable ; and accordingly the discus- 
sion v^s extended to the question whether or not a railroad company, 
having equipped its cars and engihes with the requisite appliances, is 
absolutely bound at all times and under all circtmistances and contin- 
gencies, at its peril, to keep the appliances in proper order, or whether 
its duty in that respect is fully performed by the exercise of ordinary 
care. 

Neither alternative is free from difficulty, especially in the applica- 
tion of the law to hypothetical conditions, and the decided cases dis- 
close a great variety of views, shading from one extreme to the other. 
U. S. V. So. Ry. Co. (D. C, 111.) 135 Fed. 122, U. S. v. St. Louis 
R. Co. (D. C, Tenn.) 154 Fed. 516, U. S. v. Chicago & N. R. Co. 
(D. C, Neb.) 157 Fed. 616, U. S. v. Wabash R. Co., Index-Digest 
of Decisions under the Federal Safety Appliance Acts, 243, and U. 
S. V. El Paso Ry. Co., Id. 239, are authority for the construction con- 
tended for by counsel for the government. Upon the other hand, U, 
S. V. I. C. R. Co. (D. C, Ky.) 156 Fed. 182, U. S. v. Santa Fe R. 
Co. (D. C, Colo.) 150 Fed. 442, Mo. Pac. R. Co. v. Brinkmeier, 77 
Kan. 14, 93 Pac. 621, and Elmore v. Seaboard Air Line Co., 130 N. 
C. 506, 41 S. E. 786, are clearly in support of the position maintained 
by counsel for defendant, as is also St. Louis R. Co. v. Delk, 158 Fed. 
931, 86 C. C. A. 95, decided by the Circuit Court of Appeals of the 
Sixth Circuit since the argument. Other cases, especially when 
considered in the light of the facts involved, are not so decisive of 
the general question of construction: U. S. v. G. N. R. Co. (D. C-» 
Wash.) 150 Fed. 229; Voelker v. Railroad Co. (C. C, Iowa) 116 Fed. 
867; Railroad Co. v. Voelker, 129 Fed. 522, 65 C. C. A. 226; U. S. 



Digitized by 



Google 



UNITBD STATES V. SCANLON. 485 

V. Atl. Coast Line (D. C, N. C.) 153 Fed. '918 ; U- S. v. Southern 
Pacific Co. (D. C, Or.) 154 Fed. 897; U. S. v. C, B. & Q. R. Co. 
(D. C, Neb.) 156 Fed. 180; U. S. v. Indiana Harbor R. Co. (D. C.) 
157 Fed. 566 ; U. S. v. Lehigh Valley R. Co., Index-Digest of Deci- 
sions under the Federal Safety Appliance Acts, 245 ; U. S. v. Phila. & 
Reading R. Co., Id. 247. 

In view of the number and variety of these decisions, it is manifest 
that any further discussion can be of littlcj, if any, general interest or 
value, and, regarding only the procedure and orderly trial of this 
case, I am clearly of the opinion- that no good is likely to come from 
an attempt to anticipate possible issues. If the defendant has any 
defenses, it may present them, and to what extent, if at all, they 
should avail, may be determined upon inquiry as to the suflficiency of 
the answer or the materiality of the proof. The demurrer will be 
overruled. Defendant is given 30 days to answer. 

Since preparing and before filing the foregoing, I have received 
a copy of the Supreme Court opinion in St. Louis, I. M. & So. Ry. 
Co. V. Taylor (rendered May 18, 1908) 210 U. S. 281, 28 Sup. Ct. 
616, 62 L. Ed. 1061. While in point upon the general question of 
construction, it presents no reason for modifying the conclusion 
reached relative to the demurrer. 



UNITED STATES V. SCANLON. 

(Dlstrtct Court, N. D. Ohio, E. D. November 27, 1908.) 

No. 3.284. 

Food (I 14*) — Misbbandino— -"Maple Stbup"— "Blended." 

Defendant manufactured syrup from cane sugar, flavored to represent 
maple syrup by the introduction of an extract from maple wood after 
it had been chopped down. The syrup was put up in bottles labeled 
•Western Reserve Ohio Blended Maple Syrup," the words "Ohio" and 
"Maple Syrup" being in red, and between them the word **Blended," and 
then below that, in smaller type, the statement, "This syrup is made from 
the sugar maple tree and cane sugar." Held that the label was mislead- 
ing, in that purchasers would ordinarUy understand that the article con- 
tained in part maple syrup made from the boiled-down sap drawn from 
live maple trees, and that defendant was therefore guilty of misbranding. 
[Ed. Note.— For other cases, see Food, Dec. Dig. i 14.*] 

H. Y. Scanlon was informed against and convicted of violating 
Pure Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187), in blending and selling blended maple 
syrup. Defendant waived a jury, consented to be tried by the court, 
and was found guilty. 

William L. Day, for the United States. 
Talmar J. Ross, for defendant. 

TAYLER, District Judge (orally). A cursory examination of this 
label — that is the only examination that the ordinary customer makes, 
and that is the examination which is controlling in a case of this . 
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kind — ^presents the suggestion, if it does not carry with it the abso* 
lute statement, that this bottle contains Ohio maple synlp ; but a care- 
ful scrutiny discloses, between the red words "Ohio" above and "Ma- 
ple Syrup" below, a blue word "Blended," and then, below that, in 
smaller type, the statement that "this syrup is made from the sugar 
maple tree and cane sugar." 

I think it was intended to convey the impression that there was a 
mixture, in the popular meaning of a mixture, of maple syrup and of 
a syrup which is made from cane sugar or New Orleans molasses or 
something of that kind, tfiat people prefer to use rather than the 
heavier or thicker kinds of syrup; a kind of appropriate union of 
syrups that are used for a common purpose. At all events, the in- 
formation conveyed by this label as one looks at it is that it is pri- 
marily a maple syrup, and then, upon a little closer inspection, that 
it is not exactly all maple syrup, but that it has some syrup in it made 
from cane sugar. The label was evidently designed to go as far as 
it could in advertising the fact that maple syrup was there and still to 
comply with the pure food act. 

Now, it would be very interesting to enter into this discussion, not 
exactly sophistical, but still drawing rather sharp lines of distinction 
between various conceptions of the meaning of the law and the chem- 
ical aspects of these various products of the maple tree ; but I do not 
think it is necessary for me to go into it. It is not so much a ques- 
tion of chemistry as of popular comprehension. We would not have 
any pure food laws if we were all chemists, because then we would be 
able to find out for ourselves what the thing was we were buying; 
and, of course, the opportunity and suggestion of temptation to decep- 
tion would be very much reduced if a man who sold knew that he 
was dealing with a person who could find out easily just what he was 
buying. It is not a question of chemistry in this case, any more than 
it is with butter. It is a question of what is the popularly recognized 
definition of maple syrup; and that undoubtedly is, and we do not 
need the chemists to testify to it, that it is the syrup produced from 
boiling down the sap that flows in the spring of the year from the 
live maple tree. It has a certain consistency, and, of course, a certain 
specific gravity, which a chemist can tell us about ; but those persons 
who have used it know in a general way when it has a proper con- 
sistency and a proper specific gravity, as they certainly do whether it 
has the proper flavor. 

So that, if this syrup is made, as Mr. Scanlon says it is made, by 
some treatment of the chopped-down maple tree, whereby he gets an 
enormously larger amount of what may be called maple saccharine 
than is /obtained from the free flowing of sap from the live tree, that 
is not maple syrup which he gets from it. If his statement is true — 
and I have no right to question its truth, except that I can hardly be- 
lieve him when he says he obtains so much — ^that he gets his maple 
syrup and maple sugar that way, that is not maple sugar which he 
makesj and, therefore, he is not permitted to make use of that word 
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under the pure food act. It seems to me that is all there is in this 
matter for me to consider now. 

It is an interesting question whether this is not a "blend." But I 
do not pass upon that. I pass upon the broad question, and lay down 
the broad prof)psition that this label is misleading and is a violation of 
the law; that the contents of the bottle are not what the label mani- 
festly and suggestively declares those contents to be ; and, primarily, I 
think the fundamental fact is that it is not maple syrup. The people 
who buy maple syrup would be in a very different frame of mind if 
they knew that the so-called maple syrup tfiat made this so-called maple 
blend was derived from a treatment of the wood of the maple tree after 
it was chopped down from that in which they are when they buy what 
they understand to be maple syrup made from the boiled-down sap 
drawn from the live tree. 
• $p I will have to find the defendant guilty. 



HOVDBN T. SBATTLB BLEOTRIO CO. 

(Circuit Court, W. D. Washington, N. D. July 20, 1910.) 

No. 1,838. 

1. Street IUiij(Oads (| 117*) — Injuries to Pedestrians— Contributory Neo- 

LIGENCB. 

Plaintiff attempted to cross a street in the middle of a block, and, after 
waiting for a car to pass her, stepped in front of a car moving on the fur- 
ther track in the opposite direction and was struck and injured. She bad 
lived in the vicinity of the accident for several months and was familiar 
with the tracks and the running of oars thereon. She had also seen 
the car by which she was injured approaching and had noticed that 
It was moving rapidly. Held that, if plaintiff had been a person of ordi- 
nary understanding and intelligence, she would have been guilty of con- 
tributory negligence as a matter of law precluding her recovery, but 
where there was evidence that she was of low intelligence the question 
was for the Jury. 

[Bid. Note. — For bther cases^ see Street BaHroads, Cent Dig. H 248- 
250; Dec. Dig. | 117.*] 

2. Neoliobrcb (I 68*) — "Contribxttobt Nsoligencb'*— When a Bab to Re 

COVERT. • 

The plea of contributory negligence as a bar to recovery of dam- 
ages in an action against a party primarily liable for an injury result 
ing from his negligence is available on proof that the accident could 
not have occurred if plaintiff had not failed to exercise care to avoid 
danger commensurate with his mental and physical capacities. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. § 92 ; Dec. Dig. 
I 68.* 

For other definitions, see Words and Phrases^ vol. 2, pp. 1540-1547; 
vol. 8, p. 7617.] 

At Law. Action by Lena Hovden against the Seattle Electric 
Company to recover damages for personal injuries in a collision with 
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a Street car. ^ A verdict was rendered for plaintiff, and defendant 
moves for a judgment non obstante veredicto. Denied. 

Martin J. Lund, for plaintiff. 

E. M. Carr, James B. Howe, and Hugh A. Tait, for defendant 

HANFORD, District Judge. By the plaintiff's own statement and 
all the testimony introduced upon the trial it was clearly established 
that her own negligence was a contributing cause of the accident if 
negligence can be imputed to a person of her degree of intelligence. 
She is a Scandinavian past the age of youth, having had experience in 
travel from her native land to Seattle, where she had lived several 
months in the vicinity of the accident, so that she was familiar with 
the tracks and the running of cars thereon. She was struck and 
knocked over upon the fender on the front end of the car while atr 
tempting to cross the street, not at a regular crossing, but near the 
middle of a block. Before getting in the way, she had seen the car 
coming in her direction and noted that it was moving rapidly. A car 
going in the direction opposite to the one which inflicted the injury and 
on the side of the street nearest to the plaintiff had stopped, so that 
she had to pass around the rear end of it and then take but a step or 
two before coming in contact with the car which injured her. 

In view of these facts, there could be no honest divergence of 
opinion with respect to the plaintiff's contributory negligence, assum- 
ing her to be a person having intelligence and capacity to care for 
herself equal to that of an adult person of ordinary understanding 
and intelligence. In the testimony of one of the doctors who ex- 
amined the plaintiff, it was stated that she was stupid, and there was 
some apparent difliculty in eliciting testimony from her as a witness 
on the trial. 

The court denied a motion for a nonsuit and put the defendant up- 
on its defense and after the introduction of all the evidence on both 
sides denied a motion for a peremptory instruction to the jury to 
render a verdict for the defendant and by its instructions submitted 
the question, as to the plaintiff's contributory negligence, to be de- 
cided by the verdict of the jury, and explained that it would have to 
be determined by the jury in the light of the facts as tjjey should find 
the same from consideration of the evidence ; the general purport and 
meaning of the instructions on this point being that the jury should 
ascertain all the facts and decide the question as to whether the plain- 
tiff's intelligence and capacity to care for herself at the time of the 
accident was equal to that of an adult person of average intelligence 
and capability, and then decide the dependent question whether, in 
view of her comparative intelligence and capability, negligence should 
be imputed to her. 

It is the opinion of the court that there is no legal ground for the 
present motioti, unless it was error for the court to submit the ques- 
tions above indicated to the jury. On the authority of the decision of 
the Supreme Court in the case of Baltimore & Potomac R. R. v. 
Cumberland, 176 U. S. 232, 20 Sup. Ct 380, 44 L. Ed. 447, this court 
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deems the questions submitted to be properly within the province of 
the jury to decide. In that case the court said : 

•There is no hard and fast rule applicable to every one under like circum- 
stances. To an adult, in full possession of his mental and physical powers, 
one standard may be applied; to a boy, particularly if he be of limited in- 
telligence, another standard ; and to an infant not sui juris and totally igno- 
rant of danger, still another." 

The rule deducible from. the decision is that the plea of contributory 
n^ligence, as a bar to a recovery of damages in an action against a 
party primarily liable for an accidental injury resulting from his neg- 
ligence, can only be made available by proving that the accident could 
not have occurred, if the plaintiff had not failed to exercise care to 
avoid danger commensurate with his mental and physical capacities. 

This court would be justified in denying the motion on the authority 
of the decision of the Circuit Court of Appeals for the Ninth Circuit 
in the case of the United States v. Gardner, 133 Fed. 285, 66 C. C. 
A. 663. But the learned counsel for the defendant has made a forcible 
argument based on the law of procedure in this state, in opposition to 
that decision as a controlling authority applicable to this case, and, 
to avoid the unnecessary labor of covering that ground in this opin- 
ion, the court denies the motion on the authority of the Supreme Court 
decision above cited. 

The order to be entered will be without prejudice to a petition for a 
new trial on any grounds not within the scope of this opinion. 



THE GENERAL KNOX. 

(District Court, D. Rhode Island. July 14, 1910.) 

No. 1,217. 

li BHiPFiifa (I 84*) — Injubt to Stevbdobb— Oowtmbutobt Neouobitob. 

A stevedore employed by a railroad compojiy in discharging a coal 
barge was not guUty of contributory, negligence in grasping spikes in the 
Inside edge of the hatch coaming, to aid him In leaving the hold, where, 
on account of removal of a rope by one of the deck hands 20 minutes be- 
fore, the spikes were his only means of exit, where sudi use of the spikes 
was customary, and where he tested the one, the loosening of which 
caused his injury, before using It. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. S 942; Dec. Dig. 
184.*] 

2L Shippino (§ 84*) — Injtjbt to Stevedobb—Nbqligence. 

As affecting liability of a coal barge for injury to a stevedore caused by 
loosening of a spike in the inside edge of the hatch coaming, placed there 
by employ^ long before the accident, while he was using it as a means 
of leaving the hold, those in charge of the barge were negligent in falling 
to remove the spike or to see' that it was suitable to sustain one's weight 

rEd. Note. — ^For other cases, see Shipping, Cent Dig. S 350: Dec. Dig. 
|84.«] 

^For oth«r casM Me aame topic it { kumbbr In Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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In Admiralty. Libel by Harry Moore against Barge General Knox. 
Judgment for libelant. 

Frank Healy, for libelant. 

Vincent, Boss & Barnefield, for claimant. 

BROWN, District Judge. The libelant, Moore, was employed as 
a stevedore by the New York, New Haven & Hartford Railroad 
Company, at its East Providence wharf,, formerly known as the 
"Wilkesbarre Pier." The railroad company was in full control of 
the discharge of the coal barge General Knox. 

Moore had been working as a coal shoveler in the after hatch, 
and about 6 p. m. September 26, 1908, was in the act of leaving the 
hold In the hold was a midship stanchion, about 10x12 inches, run- 
ning from the keelson to the deck beam, with iron rungs going through 
the beam and projecting on. each side. These rungs were from 31/^ to 
4 inches back from and underneath the face of the hatch coaming. 
The distance from the top rung to the top of the inside edge of the 
hatch coaming was 4 feet 6 inches. In the forward side of the 
hatch coaming were driven two spikes — ordinary railroad spikes. 
Moore grasped the lower spike with his left hand, then the upper 
spike with his right hand, and while reaching with his left hand for 
the top of the hatch coaming the spike in his right hand pulled out, 
causing him to fall backward into the hold. 

The libelant contends that the barge is responsible because the 
spikes formed a part of the permanent means of exit from the hold 
provided by the ship. 

The claimant contends that the spike was not a part of the per- 
manent structure of the ship, but says that no handholds of any de- 
scription had been, placed in the hatch coaming by authority of its 
owners or officers; that from time to time during a period of years 
the stevedores had driven railroad spikes into the face of this hatch 
coaming to make easier access to and egress from the hold ; that this 
was not done by the authority of the owners or officers of the barge, 
and that the captain, when opportunity offered from time to time, was 
in the habit of removing the spikes, either by pulling them out or by 
driving them in to the head. 

It is evident that the men needed some means additional to the 
rungs in the stanchion in order to get out of the hold. The claimant 
contends that a rope was a proper and sufficient means andl was the 
means supplied by the ship for this purpose. There is evidence that 
during the day a rope hung in the hold and that one of the men had 
ascended by the use of this rope and of the spikes as a foothold. 
About 20 minutes before the accident, however, this rope had been 
removed by one of the deck hands of the barge, so that when Moore, 
after finishing his day's work, came up the stanchion ladder, the 
only means to assist him from the stanchion ladder to the top of the 
hatch coaming was the two spikes. 

Mr. Henry F. Anthony, the superintendent of this pier for many 
years, testified that he had known the General Knox for over 10 
years, and that during that period she had been unloaded 29 times, 
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and that he had observed similar spikes in her hatch coaming from 
time to time since he had known her, and had seen the men using 
these spikes without the assistance of a rope. He testified that the 
method of getting out of the hold of a barge by stanchion rods and 
spikes in the hatch coaming is a very common method, and in refer- 
ence to the use of railroad spikes particularly said: 

'^In the older vessels, they are about all of tbem that way, some of these 
spikes driven In." 

This testimony is corroborated by a number of witnesses, and the 
libelant has in my opinion established the fact that in the General 
Knox, as well as in many other wooden barges, including several 
other wooden barges belonging to the claimant, spikes of this char- 
acter are commonly present in the hatch coamings, and are in com- 
mon use by the stevedores either with or without a rope as an aid to 
their feet or hands in leaving the hold. Even if not a part of the 
original equipment, according to the testimony they became by adop- 
tion a part of the ship's permanent structure, which owners and mas- 
ters well knew would probably be used by the stevedores. 

In view of this testimony, which is from reputable witnesses and 
of a convincing character, it is evident that the present case is not 
one of the use of some single temporary device supplied not by the 
master, but by a fellow workman for a mere temporary purpose. 

Conceding that these spikes were driven in during a period of 
years by the stevedores for their own convenience, yet it must have 
been obvious in view of this long-continued practice that these spikes 
if left in the hatch coamings would be likely to be used in connection 
with the stanchion rungs as a means of exit from the hold. Under 
such circumstances it does not seem reasonable to place a duty of in- 
spection upon the coal shovelers, or to cast upon them the risk of 
injury by a defective condition of spikes in ordinary use. Reasonable 
care and foresight should point out the danger from permitting an 
appliance of this kind to be placed in the hold by one set* of inex- 
perienced laborers and continued permanently attached to "the vessel 
for the use of other inexperienced laborers until it should give way, 
to the serious risk that the man using it might be precipitated into the 
hold. 

It IS not going beyond the ordinary requirement of a reasonable 
foresight to hold that an accident like that to Moore should have 
been anticipated and guarded against, either by seeing that the spikes 
were removed so that their presence might not invite their use, or 
else by seeing that they were in sound condition and suitable to 
sustain a man's weight when he is in a place of danger. 

There is evidence that after the accident the spike was found and 
delivered to the superintendent of the wharf, Mr. Anthony, who pro- 
duced it in court. It was a common railroad spike, much rusted 
and somewhat bent, and adherent to the end was wood which was 
practically of the color of rusty iron. The exhibit indicated by its 
appearance that it had been in the face of the hatch coaming for a 
very long time; so long that it seems hardly possible that there was 
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not a full opportunity for the officers of the ship to have determined 
its condition. 

Following the accident arf examination of the hatch coaming of 
the after hatch was made, and there was found one spike and a hole 
between two planks, indicating a place where a spike had been. At 
this hole the wood appeared unsound and rusty and particles of it 
were picked out by some of the men. 

It is stated that one of the reasons why no handholds were provided 
was because of the danger that the digger would break any perma- 
nent handhold. There is a suggestion by the claimant that the spike 
may have been struck by the digger, but there is positive testimony to 
the contrary, and this suggestion is rather a matter of inference— 
and not of necessary inference — than of proof. 

Reference is made, also, to the bent condition of the spike; but 
at what period during the long time this spike must have remained 
in the wood, or before it was put into the wood, the spike became 
bent, is altogether uncertain. 

Although there may have been no appearance of unsoundness of 
the wood or of imperfect securing of the spike upon a casual in- 
spection, yet something more than a casual inspection was reason- 
ably required of spikes known not to be driven in in the course of a 
regular construction or repair of the barge but by unskilled laborers 
only concerned with a single discharge of the vessel. 

Under the circumstances, and particularly having in mind the 
evidence as to the customary use of spikes of this character by the 
stevedores in leaving the hold, I am unable to find that Moore was 
guilty of contributory negligence. His standard of care was probably 
that of a man of his kind. He testifies that when he reached up he 
pulled down on the spike and that it seemed strong. A man leaving 
the dark hold of a vessel after a day's work is not in a favorable 
position for making a close inspection of the condition of the wood- 
work up, which he is climbing. 

I am of the opinion that the allegations of the libel are sustained, 
and that the injuries to Moore were occasioned by negligence of those 
in charge of the barge. 

The question of liability is determined in favor of the libelant, 
and the case may stand for further hearing upon the question of the 
amount of damages. 



THE IMOGBNQ. 

(District Court, B. D. New York. Augnst 1, 1910.) 

Seamen (| 16*)— Cuplotuent of Enoineeb-^Breagh or Contbact— Daicaobs. 
Where, after part performance of an engineer's contract to operate a 
yacht, the engineer refused to continue unless he was furnished a fire- 
man, which the owner refused, but there was no meeting of minds at that 
time with reference to a rescission of the engineer's contract for the sea- 
son, and on the owner procuring a new engineer libelant left the boat 
without expressing any desire to continue the contract, merely intimating 
that he would stand on his rights, the original contract not having in- 
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duded serylces of a fireman unless sulwequently agreed to, libelant was 
only entitled to recover for seryicea up to the time he quit work. 
[Ed. Note.— For other cases, see Seamen, Cent Dig. tl 56-65; Dec. Dig. 

In Admiralty. Libel by Henry R. Carter against the steam yacht 
Imogene. Decree for libelant* 

John O'Leary, for libelant. 
Battle & Marshall, for claimant 

CHATFIELD, District Judge. The sole question in this case is 
whether upon the demand by the libelant, Carter (who had been hired 
as engineer), that he be given a fireman, an agreement was reached 
between him and the owner of the yacht Imogene that he would relin- 
quish his employment upon some one's arriving to take his place. It 
appears that the yacht in question had previously been run by one 
Cerow as engineer, without a fireman, that Cerow was still in the 
employment of the owner of the yacht and was sent for and again put 
in charge of the engine room, upon th? owner's understanding that 
the libelant desired to terminate his employment if the owner did not 
see fit to obtain a fireman for his assistance. 

The testimony shows that at the original hiring the question of fire- 
man was taken up, but, upon certain representations by the agents of 
the owner that a fireman would not be necessary for the work required 
of the boat, the libelant agreed to hire for the season, and to leave the 
question of the fireman until it was seen how much one's services were 
needed. A fireman had actually been procured by the agent, but upon 
the telegram of the owner was not employed. The libelant, after the 
owner's arrival, spoke to him several times, saying that a fireman was 
necessary, to which the owner did not assent, but entered into no dis- 
cussion of the question, and understood that the engineer did not de- 
sire to remain if he had to work alone. 

It is evident that, from the standpoint of the owner, the occasions 
upon which a fireman would be necessary were few. It is evident, ' 
from the standpoint of the engineer, that if the use of the boat contin- 
ued, with comparatively steady runs, a fireman might be needed. ' 
There is no doubt that the original contract of hiring was of such a 
nature that, in the absence of an agreement, the libelant had a right to 
insist on remaining through the season, and, if he were discharged 
without cause, to be paid his wages for that time. The 1st of October 
is shown by the testimony to be the reasonable limit of the season, and 
the claimant has not contested the fact that, as his boat was in com- 
mission, he would have required an engineer's services up to that date. 

Upon the issues presented bv the answer (which admits that the 
libelant was ordered to leave tne yacht at the time set forth in the 
libel, but alleges that the libelant's term of service was to be depend- 
ent upon his services being satisfactory, and that his wages, amounting 
to $125 for the month of July, were tendered to him upon his services 
proving unsatisfactory, and denies that the hiring was for the season), 
the claimant could not have successfully met the case made out by the 
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libelant. As the testimony stands, the hiring was for an entire season, 
at the rate of $126 a month, together with maintenance and clothing, 
and the libelant received his board and maintenance up to the 1st of 
August. He is entitled, in any event, to receive wages for the month 
of July, and would recover for the months of August and September, 
together with the value of the clothing which he left upon the boat 
(which is admitted to be $20), unless a new defense presented by the 
claimant upon the trial had been interposed. An amendment to the 
answer was. allowed in order to conform the pleadings to the testi- 
mony, and to make argument unnecessary over the sufficiency of the 
general denial already pleaded. 

As has been already stated, the issue, therefore, is whether the li- 
belant and the claimant agreed to terminate the contract as soon as a 
new engineer was obtained. The libelant left the boat upon the 1st 
day of August at the claimant's direction. He testifies that he stated 
at the time his intention to collect his wages according to the contract, 
and Mr. Stewart's letter shows that the libelant's services had been 
entirely satisfactory. The claimant testifies that the libelant did not 
state to him that he had any claim beyond his wages for the month 
'which had elapsed, and it is evident that the claimant (Stewart) sup- 
posed that the libelant had agreed to give up the position of engineer, 
on the arrival of the new engineer and upon Mr. Stewart's statement 
that no fireman would be furnished. The libelant, on the other hand, 
acted upon the assumption that, if Mr. Stewart succeeded in finding a 
new engineer, he (Carter) would then have an opportunity to deter- 
mine whether he desired to stay upon the boat without a fireman, or 
desired to terminate the contract. Mr. Stewart's understanding of 
the matter is plainly shown by the letter he sent with the new engineer 
and his conduct at the time Cfarter left the boat. Carter's understand- 
ing is just as plainly evidenced, and there would seem to have been, 
up to the 1st of August, no meeting of minds, and hence no rescission 
of the contract in c^uestion, even if Mr. Stewart were justified in send- 
ing for a new engineer, upon whose arrival the libelant might decide 
to stick to his work, but might also be responsible f o^ any damage to 
the claimant for a failure to keep good his offer to rescind the original 
contract. It would be one thing to agree that the libelant's services 
should terminate as soon as a new engineer arrived, and a different 
thing to agree that, if anybody could be found to take the libelant's 
place, he would then make up his mind whether he would work with- 
out a fireman or would leave at once. 

But as things stood, it would seem that the libelant should have 
realized that Mr. Stewart would get some one to do the work, if the 
libelant said he did not wish to stay. He did not dissent when Stew- 
art told him he would get a new engineer, and upon the arrival of 
the new engineer left the boat without expressing any desire to con- 
tinue the contract, but merely intimated that he would stand upon his 
rights. He could not thereafter hold himself in readiness to perform 
the original contract and be entitled to recover therefor. He should 
have realized that the original contract did not include the services of 
a fireman unless that item were subsequently agreed to, and he should 
also have realized that the claimant could not be compelled to let the 
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matter drift along after the libelant had once definitely stated that 
he would have a fireman or terminate the contract. 

The libelant may have a decree for his wages for the month of July, 
with costs, but without interest, as the amount was in effect tendered 
to him. 



KOHN et al. t. INTERNATIONAL MERCANTILE MARINE CO. 

(District Court, £L D. Pennsylvania. June 27, 1910.) 

No. 88. 

Shipping (J 166*) — ^Iitjubies to Passenoebs— Childbew— Neglioencb. 

Plaintiff, a child nine years of age, a passenger on defendants' steam- 
sbip, was standing in charge of his mother near the rail as the Tessel 
approached her dock. In the confusion attending the landing of the 
vessel, plaintiff placed his left hand in a hawse hole through which a 
heayy cable had been passed, extending to a tug, and, as the cable moved 
or tightened, three of plaintiff's fingers were crushed or ground off by 
the rope's friction against the rim of the hole. Held, that the shipowners 
were not negligent in failing to construct a permanent guai^d about the 
hawse hole, nor in failing to keep the passengers away from it ; the con- 
tingency of Injury in the manner plaintiff was injured being too remote 
to impose a duty of guarding against it. 

[Ed. Note. — ^For other cases, see Shipping, Cent Dig. || 538-552 ; Dec. 
Dig. I 166.*) 

In Admiralty. Libel by Ichil Kohn and others against the Inter- 
national Mercantile Marine Company. Judgment for defendant. 

George W. Watt, for libelants. 
Howard H. Yocum, for respondent 

J. B. McPHERSON/District Judge. This is an action in personam 
to recover damages for personal injuries suffered by Ichil Kohn, a 
passenger nine years of age, on the steamship Noordland. The in- 
jury was inflicted on December 25, 1907, as the vessel was approach- 
ing her dock in the port of Philadelphia. A number of immigrants 
were on board, and as the ship slowly neared the land they crowded 
to the rail, some of them drawn by a natural curiosity, and some in 
order to look for friends and relatives among the people on the wharf. 
The boy was in charge of his mother, who was carrying a younger 
child ; but in the press and confusion he was separated from her for 
a short time, and during this absence, in some way not definitely ex- 
plained, placed his left hand in a hawse hole through which a heavy 
cable had been passed. The cable reached from the ship to a tug, 
and as it moved or tightened three of the boy's fingers were crushed 
or ground off by the rope's friction against the rim of the hole. The 
weight of the testimony perhaps points to the conclusion that the boy 
was pushed by other passengers into the position where he was hurt ; 
but he may have reached that point in the eflfort to see his father, who 
was expected to be upon the wharf. 
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The first, and as I think the only, question is whether his injury 
was due to any negligence on the part of the respondlent. The fault 
relied upon is thus stated : 

"The said hawser rope was passed out by employes of the defendant com- 
pany at a place where passengers had been allowed to gather, without any 
warning to them of their dangerous position, and no warning was given by 
any one to the said Ichil Kohn or to his mother that the said Ichil Kohn 
was then and there in a i)08ltlon of danger, nor was any warning given by 
any one to the said Ichil Kohn or to his mother that the said hawse hole was 
a place of danger." 

The evidence shows that one of the crew had been at the hole 
assisting with the cable, and that while he was thus engaged he 
directed the passengers to stand back a short distance so as to give him 
room ; but when the accident happened he had apparently gone away, 
and the passengers had crowded again against the rail, pushing the 
boy with them. It seems clear that the only ground upon which negli- 
gence can be charged against the respondent is the failure to keep the 
passengers away from the hawse hole. The respondent was not 
obliged to have a permanent g^ard about the hole, any more than the 
Burgundia ([D. C] 29 Fed. 464) was obliged to protect a rudder chain 
which was carried in an open trough across the main deck. Cables 
must have room to play and to be moved about, and it is evident 
I think that a permanent protection could not be properly required. 
It is therefore clear, in my opinion, that if any duty rested upon the 
«hip it was to do one of two things : Either to station a man at the 
hawse hole to be continually on guard, or else to rope oS that part of 
the deck altogether. There is no evidence that the hawser was im- 
properly put into service, or that any negligence caused it to slip or 
to jerk. So far as appears, the work of getting the ship to the dock 
was being carefully carried on, and it is certain that the mere tight- 
ening of the cable was not in itself a negligent act. Unless, therefore, 
there was negligence in failing to anticipate that small children, in- 
capable of observing and understanding the danger presented by the 
rope and the hole in combination, might be in the neighborhood with- 
out a caretaker — for ordinarily there was no peril in the situation, 
and adults might properly be expected to look out for themselves 
and for those in their immediate charge-^and in failing to take pre- 
cautions against such contingency, there is no liability on the part of 
the respondent. Upon this question I am of opinion that the con- 
tingency was too remote to impose the duty of guarding against it, 
and therefore that the respondent's negligence has not been established. 
Before this accident could happen, it was necessary that a number 
of circumstances should combine — some of them most unlikely to 
occur — and even thp high degree of care that is properly required 
from a carrier of passengers would be overtaxed, I think, if the 
carrier should be charged with the duty of foreseeing them all. The 
injury is deplorable; but, unless the respondent was in fault, there 
is no liability. 

A decree may be entered, dismissing the libel, but without costs. 
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In re ROEBUCK WEATHER STRIP & WIRE SCREEN CO. 

(District Court, S. D. New York. February 16, 1910.) 

No. 12,13a 

Bankbttptct (§ 848*) — OLAms—PREPERRED Glaim&-**Wage8"— •'Sausman." 
Complainant contracted to solicit orders for the bankrupt for weather 
strips, and, when obtained, to superintend the placing thereof by work- 
men acting under his direction. The bankrupt paid the wages of the 
workmen and furnished the material, and out of the price retained the 
cost of the labor and material and 15 per cent, of the price additional, pay- 
ing claimant whatever was left from the amount collected for his com* 
pensation. Held^ that plaintiff was a "salesman," notwithstanding his 
duty of supervising the installation of the strips, and his compensation 
was "wages," within Bankr. Act July 1, 1898, c. 541, § (J4b, 30 Stat 563 (U. 
S. Comp. St 1901, p. 3447), entitling wages of workmen, salesmen, etc., to 
priority. 

[Ed. Note. — ^Por other cases, see Bankruptcy, Cent Dig. t S80; Dec. 
Dig. t 348.* 

For other definitions, see Words and Phrases, vol. 8, p. 7798; vol. S, 
pp. 7369-7373, 7831.] 

In the matter of the Roebuck Weather Strip & Wire Screen Com- 
pany, bankrupt. Petition to review an order of the referee disallow- 
ing the claim of Jesse D. Alger as a preferred labor claim. Order re- 
versed, and petition allowed. 

William H. Janes, for claimant 

Leonard Bronner and S. Marshall Kronheimer, for trustee. 

HOLT, District Judge. This is a petition to review an order of a 
referee disallowing a claim of Jesse D. Alger as a preferred claim. 

ihe bankrupt was engaged in the business, among other things, of 
manufacturing weather strips. It entered into a contract wil^ the 
claimant by which it was agreed, in substance, that the claimant should 
solicit orders for weather strips ; that, when obtained, he should super- 
intend the placing in position of the strips by workmen acting under 
his direction, and whom he selected, subject to the approval of the 
bankrupt; that the bankrupt should pay their wages, should furnish 
flie material, and out of the price should retain the cost of labor and 
material and an additional amount of 15 per cent, on the price, and 
whatever was left from the amount collected was to be paid to the 
claimant for. his compensation. He rendered such services to the bank- 
rupt, for which there is due $431.61, and he claimed priority for $300, 
under section 64b of the bankrupt act (Act July 1, 1898, c. 641, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]), which provides that "wages due 
to workmen, clerks, traveling or city salesmen, or servants, which 
have been earned within three months before the date of the com- 
mencement of proceedings, not to exceed $300 to each claimant," have 
priority. The referee denied the claim to priority, holding that the 
claimant was not a wage-earner, that he was a principal and shared in 
the profits with the bankrupt, and therefore was not entitled to priority. 

In my opinion, the claimant was not a principal with the bankrupt 

•For other cnea see same topic ft S numbkb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
180 F.— 32 



Digitized by 



Google 



498 180 FBDBEAL REPORTBB, 

in Its business. The bankrupt furnished the materials and paid for the 
labor. It passed upon the credit of the purchaser, and could refuse 
orders obtained by the claimant if it saw fit. Although the arrange- 
ment between them for the claimant's compensation was unusual, I 
think it amounted to a case of wages paid to a salesman. The term 
"wages," as used in this section, has received a very liberal construc- 
tion. It includes commissions or other methods oi payment. In re 
New England Thread Company, 20 Am. Bankr. Rep, 47, 158 Fed. 788, 
89 C. C. A. 285. If the agreement had been that the claimant was to 
receive 15 per cent, and the bankrupt the remaining profits, no one, I 
take it, would claim that this was not a case of wages due to a sales- 
man. In my opinion, the fact that the bankrupt received the 15 per 
cent, and the salesman the difference does not substantially change the 
nature of the arrangement. The fact that the claimant, in addition to 
procuring orders for the bankrupt's goods, supervised their being 
placed in position, does not, in my opinion, take him out of the cate- 
gory of salesman. His principal business was that of procuring or- 
ders. The weather strips probably could not be properly put in posi- 
tion by an ordinary purchaser or an inexperienced person. The claim- 
ant, therefore, supervised that work. But I think that that was an 
incident to his main business, which was that of a salesman of the 
bankrupt's goods. 

My conclusion is that the claim filed should be allowed priority to 
the extent of $300, and that the claimant should stand as a general 
creditor for the balance only. 



In re HANYAN. 

(District CJourt. S. D. New York. March 4, 1910.J 

No. 13,123. 

1. Bankruptcy (8 '76*) — Involuntary Petition— Creditors— Qualifications. 

BaDkr. Act July 1, 1898, c. 541, { 59b, 30 Stat. 561 (IT. S. Comp. St. 1901, 
p. 3445), provides that three or more creditors who having provable claims 
against any person amounting in the aggregate to $500 or more, or. If 
all the creditors of such person are less than twelve In number, then one 
of such creditors whose claim equals such amount, may file a petition to 
have him adjudged bankrupt Held^ that it is not essential to the qual- 
ification of a creditor to sign an Involuntary petition that he was a cred- 
itor at the time the alleged act of bankruptcy was committed ; it being 
sufficient that he has a provable claim when the petition Is filed. 

[E>d. Note. — ^For other cases, see Bankruptcy* Gent Dig. $§ 50, 90, 100; 
Dec. Dig. S 7a*] 

2. Bankruptcy (8 166*)— Acts or Bankrupt— Petition— Preference. 

Where an Involuntary bankruptcy petition alleged that a chattel mort- 
gage created a preference, it was not objectionable that there was no 
proof that it was made with an intent to hinder, delay, or defraud cred- 
itors. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. K 250-258 ; Dec. 
Dig. { 166.»] 
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In the matter of David I. Hanyan, bankrupt. On motion to con- 
firm the report of a special master on issues raised by the involuntary 
petition and answer. Master's report, advising dismissal of the peti- 
tion, disallowed. 

Graham Witschief, for petitioning creditors. 
James Jenkins, for alleged bankrupt. 

HOLT, District Judge. This is a motion to confirm a report of a 
special master, to whom it was referred to take proofs on the issues 
raised by the involuntary petition and answer. The petition was filed^ 
by three persons, claiming to be creditors of the alleged bankrupt. It 
appeared on the face of the petition that one of the petitioning creditors 
became a creditor after the alleged act of bankruptcy was committed, 
and upon that ground the master reported in favor ol the dismissal of 
the petition. This decision was based on the following statement in Col- 
lier on Bankruptcy (7th Ed.) p. 630 : 

"A creditor, who was not such at the time of the commission of an al- 
leged act of bankruptcy, cannot petition his debtor Into bankruptcy. This 
appears to be, not only the conclusion of the courts upon well-considered 
cases, but a reasonable construction. It is unquestionably based upon the 
weR-established principle that creditors cannot complain of a conveyance 
by the debtor made prior to the time they became creditors, unless such 
conveyance was made with the direct purpose of defeating their claim." 

Three cases arising under the present act are cited by the editor 
of Collier in support of this statement: In re Callison (D, C.) 130 
Fed. 987, affirmed sub nom. Brake v. Callison, 129 Fed. 201, 63 C. C. 
A. 359 ; In re Brinckmann (D. C.) 103 Fed. 65 ; Beers v. Hanlin (D. 
C.) 99 Fed. 695. In each of these cases it appears that there was but 
one creditor at the time the alleged fraudulent conveyance or prefer- 
ence took place. Under such circumstances, of course, there could be 
no fraudulent intent or intent to prefer, and the cases might all have 
been properly decided on that ground. The opinions undoubtedly, 
however, contain assertions tending to support the statement in Col- 
lier, above quoted ; and the master, therefore, naturally followed such 
authority in his conclusion. 

Section 59b of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3445]), which authorizes the filing of an- 
involuntary petition, is as follows : 

"Three or more creditors who have provable claims against any person 
which amount in the aggregate, in excess of the value of securities held by 
them, if any, to five hundred dollars or over, or if all of the creditors of 
such person are less than twelve in number, then one of such creditors whose 
claim equals such amount may file a petition to have him adjudged a bank> 
rupt" 

There is nothing in this section, or in any other provision of the 
bankrupt act, requiring that a petitioning creditor snould have been 
one at the time of the act of bankruptcy. All that the act requires is 
that he have a provable claim against the alleged bankrupt when the 
petition is j&led. With entire respect for those who have intimated a 
different opinion, I am not able to see upon what ground courts have 
the right to impose additional conditions, not stated in the bankrupt 
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act, upon the right of any creditor having a provable claim to Join 
in an involuntary petition. This is the view of Judge Ray (In re Honi- 
stein [D. C] 122 Fed. 266), although in that case the alleged qualifica- 
tion which It was claimed was implied in the section was different. 
See, also, In re Bevins, 165 Fed. 434, 91 C. C. A. 302. Property or 
money, transferred either fraudulently or as a preference, if recovered 
by the trustee, would be distributable in dividends among all the credit- 
ors, and not solely among those existing at the time of the transfer. 
The principles governing suits by judgment creditors to set aside 
fraudulent conveyances do not necessarily apply in all particulars to 
similar proceedings in bankruptcy. 

The master, in his opinion, also states, in substance, that, in his opin- 
ion, the evidence does not establish that the chattel mortgage was made 
with intent to hinder, delay, or defraud creditors. But there is no al- 
legation in the petition that the chattel mortgage was made with fraud- 
ulent intent. The allegation is that it was made with intent to create 
a preference. I think Sic proof shows clearly that it did create a pref- 
erence, and that the mortgagor intended that it should create a pref- 
erence. The proof of insolvency is also sufficient, in my opinion. 

Upon the whole case, my conclusion is that on the evidence given 
there should be an adjudication in bankruptcy. 



UNITBD STATES ex rel. PAZOS t. REDFERN, U. S. Com*r of Immlsratlon. 

(Gircalt Court, BL D. Loaisiana. June 25^ 19ia) 

No. 18,811. 

!• Alteh 8 (I 64^ — SfacoLusiON — Inquibt Boabd — Inbpbctobs « QuAuncA- 

TION. 

Immigration Act Feb. 20, 1907, c. 11S4, | 24, 34 Stat 906 (U. S. Ck>mb. 
St Supp. 1909, p. 461), provides for tbe examination of an alien by an im- 
migration inspector touching his right to land, and declares that If the 
Inspector is dissatisfled, or the alien's right to enter is challenged by any 
other immigration officer, he must be held for farther examination by a 
board of inquiry ; and section 25 declares that such board shall consist of 
three immigration officials, except that at ports where there are fewer 
than three immigration inspectors, other United States officials may be 
designated to serve. Held that where there were only three immigration 
inspectors at a port where an alien attempted to land, the inspector who 
had examined her and had denied her right to enter was not competent 
to sit on a board of special inquiry, and a board consisting of three in- 
spectors, of which such inspector was one, Was illegal and without Juris- 
diction. 

[Ed. Note. — For other cases, see Aliens, Dec Dig. | 54.*] 

2, Aliens (S 49*) — ^Rioht to ENTsa—MAKRnBD Woitbn. 

Where relator was married to her husband in Cuba, and he had al- 
ready entered the United States and was employed, earning daily wages 
sufficient to prevent himself and wife becoming public charges, and botb 
were strong, healthy, and intelligent relator was also entitled to enter. 

[Ed. Note.— For other cases, see Aliens, Oent Dig. f 107; I>ea Die i 
49.*] 
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Habeas corpus by the United States, on relation of Mrs. Enriquita 
Pazos, to obtain her discharge from the custody of S. E. Redfern, 
United States Immigration Commissioner. Writ allowed, and peti- 
tioner discharged. 

Jos. A. Morales and Henry J. Rhodes, for relator. 

Charlton R. Beattie, U. S. Atty. 

FOSTER, District Judge. In this case the petitioner prays for a 
writ of habeas corpus to discharge her from the custody of the com- 
missioner of immigration at the port of New Orleans. The undis- 
puted facts are as follows: 

The petitioner arrived at the port of New Orleans from Cuba, and 
was duly examined by an immigrant inspector touching her right to 
land. He, not being satisfied she was entitled to enter the country, 
ordered her held for the action of a board of special inquiry. In due 
time the board met and denied her admission, on the ground that she 
was liable to become a public charge. Thereafter, on appeal to the 
Secretary of Commerce and Labor, the decision of the board was 
affirmed. This board was composed of three immigrant inspectors, 
one of whom was the identical inspector who had denied her admis- 
^on. In all other respects her examination and detention appears to 
have been in conformity with law, and if the board was properly 
coxistituted I would have no jurisdiction to inquire into the case. 

Congress has seen fit to vest the final decision as to the right of 
aliens to enter the country in the Department of Commerce and 
Labor, but that department is governed by certain rules and regula- 
tions which must be strictly construed in conformity with the eternal 
principles of justice and right. Immigration Act Feb. 20, 1907, c. 
1134, § 24, 34 Stat. 906 (U. S. Comp. St. Supp. 1909, p. 461), pro- 
vides that an alien coming to the United Stated shall be examined by 
an immigration inspector touching his right to land. As a matter 
of fact his admission is largely in the discretion of this officer. But 
if the examining inspector is dissatisfied, or the alien's right to enter 
is challenged by any other immigration officer, he must be held for 
further examination by a board of special inquiry. Section 25 provides 
that boards of special inquiry shall consist of three immigration offi- 
cials, except that, at ports wnere there are fewer than three immigra- 
tion inspectors, other United States officials may be designated to 
serve on such board. 

It is urged by the respondent that there are but three immigrant 
inspectors at this port, and therefore it is necessary that they all 
serve upon every board of special inquiry, and, there being not less 
than three, no other United States officer can be designated to serve 
on such board. I do not agree with this contention. The law should 
be construed to mean that, in all cases where there are not three 
immigration officers eligible to serve, then other United States offi- 
cers may be designated. 

It is fundamental in American jurisprudence that every person is 
entitled to a fair trial by an impartial tribunal, and a board of special 
inquiry constituted as in this case is at least open to suspicion. I do 
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not believe the law contemplates that the inspector who makes the 
preliminary examination shall serve on the board of special inquiry, 
and I must hold in this case that the board which denied to petitioner 
the right to land was illegal and without power. 

On the merits of the case the Jacts are with the relator. Her 
husband is already in the country. She has proven to my satisfac- 
tion, by witnesses whose veracity I have no reason to doubt, that she 
was legally married to him in Cuba. They both appear to be strong, 
healthy, and intelligent. The husband is employed and earning 
daily wages, small, it is true, but sufficient to prevent the couple 
becoming public charges. 

The writ will be made absolute, and the relator will be discharged 
from custody. 



UNITED STATES v. 6ARBISH. 

(Circuit Court, B. D. Louisiana. June 27, 1910.) 

No. 2,64a 

Master and Servant (( 13*) — Bioht-Hour Law— Eboesobncies. 

The building of leveee on the banks of the Mississippi river in the East- 
ern district of Louisiana presents at all times an extraordinary emergeri- 
cy, exempted from operation of EJight-Hour Law Aug. 1, 1892, c. 352, 27 
Stat. 340 (U. S. Comp. St. 1901, p. 2521). 

[Ed. Note. — ^For other cases, see Master and Servant, Dec. Dig. $ 13.*] 

Herman Garbish, having been indicted for violating the eight-hour 
law of August 1, 1892, demurs to the indictment. Demurrer sus- 
tained. 

Charlton R. Beattie, U. S. Atty. 

Saunders, Dufour & Dufour, for defendant 

FOSTER, District Judge. In this case the defendant was indicted 
for an alleged violation of Act Aug. 1, 1892, c. 352, 27 Stat. 340 (U. S. 
Comp. St. 1901, p. 2521), known as the "Eight-Hour Law," and has 
interposed a general demurrer to the indictment, on the ground that it 
does not set forth an offense against the laws of the United States. 
The demurrer, of course, admits all the facts properly pleaded, but 
does not admit the correctness of either the inferences drawn from 
them by the pleader, or his conclusions of law. 

Stripped of surplusage, the indictment charges that on August 17, 
1908, the defendant, a contractor, was engaged in building certain pub- 
lic levees on the banks of the Mississippi river in the parish of St. 
James, La., and required and permitted the laborers employed by him, 
and engaged in the said work, to work more than eight hours in one 
calendar day. The indictment further sets up that during the months 
of August, September, October, November, and December the waters 
of the Mississippi river annually fall below the level of the surround- 
ing land and are retained within its banks without the necessity of 
artificial levees; that the work was being done in the ordinary and 
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usual course of levee building by the government of the United States, 
in preparation for the high waters that annually come down the river ; 
that the existing levee was not of sufficient size and strength and did 
not comply with the government standard, and was being destroyed 
and replaced by the new, higher, and stronger levee ; that nothing un- 
usual or out of the ordinary had required the destruction of the old 
levee, or the building of the new levee ; and that the contractor had 
the usual time to complete the levee, so as to allow it to settle and 
pack and become ready to withstand the next annual rise of the river. 

The defendant rests his case on the proposition that the building of 
levees on the Mississippi river, in the Eastern district of Louisiana, 
at all times presents an extraordinary emergency; and hence that 
particular work is exempted from the operation. of the law. This is 
denied by the government, and the indictment contains the general 
averment that no extraordinary emergency existed. The question 
thus squarely presented is decisive of the case, if defendant's conten- 
tion be sustained. 

The building of levees in Louisiana has at all times presented many 
problems. It is absolutely necessary, not only for the preservation of 
property and to permit the cultivation of the land, but to safeguard 
the very lives of the inhabitants as well, that levees should be built 
on the banks of the Mississippi river in this locality. Therefore it 
has always been usual that levee work proceed with the greatest dis- 
patch, and the labor of the day has never been restricted to eight 
hours. In the nature of things, it is impossible to employ an unlim- 
ited number of men or teams in the building of levees, as, no matter 
how great a force the contractor may assemble, the work will not per- 
mit of crowding. It is necessary that levees be built in as short a time 
as possible, in order that they may settle as much as they can, and that 
the grass may become well rooted upon them, before they are called 
upon to bear the strain of a high river. 

It is true that the months of August, September, October, Novem- 
ber, and December are the most favorable for levee building, but there 
is no certainty that during any part of these months the river will 
maintain a low stage. When the river is bank full, necessarily no 
levees can be built. Statistics of the river's height, at New Orleans, 
show that during the past 25 years the river has been bank full on 
nearly every day of the year, and these statistics may well apply to the 
locality where the defendant was working. An unprecedented rain, 
or an early freeze followed by a thaw, anywhere in the valley of the 
Mississippi river or its tributaries, might unexpectedly cause the river 
to rise at New Orleans. No one can foresee or anticipate the acts of 
nature, and who can say that a few days' more time, in which it might 
have become solidified, would not have so 'materially added to the 
levee's strength as to enable it to withstand the pressure, and without 
which it might signally fail. 

All of these facts are within the common knowledge of the people 
of this district, and, in connection with the specific allegations of fact 
in the indictment, overcome the mere conclusion of the pleader that 
no extraordinary emergency existed. The case presented here is not 
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that of a contractor trying to complete his job on schediak time, nor 
is it a question of expediency or the saving of expense. In my opin- 
ion, the building of levees on the banks of the Mississippi river in the 
Eastern district of Louisiana presents at all times an extraordinary 
emergency, within the meaning of the statute. 

It may be that the indictment is otherwise demurrable, but I prefer 
to base my decision on the broad ground above set forth. 

The demurrer will be sustained, and the defendant discharged. 



PENSAGOIA STATE BANK v. MERCHANTS' & FARMERS' BANK. 

(Circuit Court E. D. Loulaiaiia. June 28^ 1910.) 

No. 1^757 a3,757). 

!• Tbial (J 177*) — Questions of Ltaw or Fact— Pkbemptobt Instbucjtions. 

Where both sides ask for a peremptory Instruction, without more, both 
thereby afflnh that there Is no disputed question of fact, and the judgment 
iB conclusive, if there Is any evidence at all to support the finding. 

[Ed. Note.—For other cases, see Trial, Cent Dig. S 400; Dec Dig. 
I 177.* 

Operation and effect of motions by both plaintlfT and defendant for 
direction of verdict, see note to Love v. Scatcherd, 77 C C A. 8.] 

2. Tbial (§ 177*) — Questions of Law ob Fact— Request fob Pebeicptobt In- 
STBucnoN— Special Instbuctions. 

Where a party requests a peremptory instruction, and also asks for 
special instructions to the Jury, and there are disputed questions of fact, 
the court, on overruling the motion to direct, should submit the case to the 
Jury, notwithstanding the other party may have also asked for a peremp- 
tory Instruction. 

[Ed. Note.— Fon other cases, see Trial, Cent Dig. i 400; Dec. Dig. 
i 177.*] 

8. Tbial (| 177*) — Questions of Law ob Fact— Request fob Pebeicptobt Iw- 
stbuction. 

Where a party wishes to avail himself of a directed verdict on part 
of the record, and, if it is overruled, to go to the Jury on the whole rec- 
ord, he must specifically point out the facts on which he relies as undis- 
puted, and if he does not do so, but moves for a verdict on all the evi- 
dence, and his adversary also moves for a directed verdict, both thereby 
affirm that there is no disputed question of fact before the court, and are 
concluded by the Judgment 

[Ed* Nota—For other cases, see Trial, Cent Dig. 8 400; Dec Dig. | 
177.*] 

At Law. Action by the Pensacola State Bank against the Mer- 
chants* & Farmers* Bank. Verdict for defendant, and plaintiff moves 
for a new trial. Denied. 

Merrick & Lewis, P. L. Gensler, Jr., and R. J. Schwarz, for plaintiflF. 
Jones & Tyler and A, C. & J. W. McNair, for defendant 

FOSTER, District Judge. In this matter, at the close of all the evi- 
dence, both the plaintiff and the defendant moved the direction of a 
verdict. The motion of defendant was granted, and necessarily that 
of plaintiff was denied. At the time of presenting its request for a 

•For other cues lee same topic A i numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r IndexM 
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peremptory instfuction, or immediately after it was overruled, plaintiff 
also presented 17 special instructions to. be given the jury on the law 
and the facts in the case. Plaintiff now moves for a new trial, mainly 
upon the ground that, upon the overruling of the motion to direct a ver- 
dict, the case should have been submitted to the jury on the special in- 
structions requested. 

The discussions of the appellate courts upon the question have been 
largely academic. The decisions lay down no specific rules of practice, 
and offer slight aid to the trial judge in determining his course of ac- 
tion in the situation here presented. It may be considered settled that 
where both sides ask for a peremptory instruction, and do nothing else, 
both affirm there is no disputed question of fact, and the judgment is 
conclusive, if there is any evidence at all to support the finding. Beut- 
tdl V. Magone, 167 U. S. 164, 15 Sup. Ct. 666, 39 L. Ed. 664. It also 
appears to be settled as an abstract proposition that where a party re- 
quests a peremptory instruction, and also asks for special instructions to 
the jury, and there are disputed questions of fact, on the overruling of 
the motion to direct, the case ought to be submitted to the jury, not- 
withstanding the other party may have also asked for a peremptory in- 
struction. McCormick v. National City Bank, 142 Fed. 133, 23 C. C. 
A. 360; Empire State Cattle Co. v. Atchison R. R., 210 U. 8. 1, 28 
Sup. Ct. 607, 62 L. Ed. 931. 

But it is certain that the mere fact that a party requests the direction 
of a verdict, and supplements the motion by requests for special charges, 
does not of itself require the court to submit the case to the jury, as in 
both the cases above cited the judgment was affirmed. As was said by 
Judge Shelby, concurring in the McCormick Case : 

"A party may belieye that a certain fact, which is proved withont conflict 
or dispnte, entitles him to a verdict But there may t)e evidence of other, 
but controverted, facts which, if proved to the satisfaction of the jary, en- 
title him to a verdict, regardless of the evidence on which he relies in the first 
place." 

No one can doubt that, where a state of facts exists as contemplated 
by Judge Shelby, it would be error not to submit the case to the jury, 
if it is properly requested. But if a party moves the court to direct 
a verdict in his favor on all the evidence, how can he more clearly 
state that there is no conflict or dispute as to all the evidence. If he 
desires to bring himself within the purview of the cases above cited, 
and believes that some fact is undisputed which entitles him to a ver- 
dict, while other facts are disputed which would also entitle him to a 
verdict, if the conflict resolves itself in his favor, it seems to me he 
should specifically call the court's attention to the fact upon which he 
relies in support of his motion to direct I do not believe that a simple, 
general motion, requesting the direction of a verdict, although coupled 
with requests for special charges of a general nature, is sufficient for 
this purpose. In most cases it is proper that the jury find the facts. 
There is a growing tendency, however, to attempt to subvert this func- 
tion by moving the court to direct a verdict, not with any hope it will 
be granted, but merely thereby to foist upon the appellate court the 
burden of reviewing the facts. 
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It IS inoimbent upon a party, objecting to the admission of evidence, 
to state adequate grounds to support his objections. It is also neces- 
sary that counsel, in reserving exceptions to the court's charge, do so 
with clearness and certainty, and point out the exact portion to which 
he objects. It seems logical, by analogy, that if a party wishes to 
avail himself of the chance of having a verdict directed in his favor on 
part of the record, but, if overruled, to go to the jury on the whole rec- 
ord, it is but fair to the court and his adversary that he specifically show 
the facts he relies upon as undisputed. If he moves for a verdict on 
all of the evidence, as was done in this case, he undoubtedly affirms 
that there is no disputed question of fact before the court, and, if his 
adversary agrees with him, both should be concluded. / 

While I believe that a new trial should be refused for the reasons 
above stated, still, in justice to the defendant, I feel bound to say that 
I think, in any event, the undisputed facts in the record entitle it to a 
verdict. 

The motion for a new trial will be overruled. 



UNITED STATES ex rel. CALAMIA v. REDFERN, Tmmfffratlon Com*r. 
(Clrcnit €k>nrt, £}. D. Louisiana. May 26, 1910.) 
No. 13,789. 

1. Aliens (9 64*) — ^Depobtation— LiImitation. 

Act Cong. March 8, 1903, c. 1012» § 21, 82 Stat 1218, fixing three 
years as the period within which an alien unlawfully in the country 
might be deported, governs deportation of an alien who landed March 
8. 1907. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. i 64.*] 

2. AuENS (J 64*) — Deportation— Wabbawt—Sufpiciknot. 

A warrant for the deportation of an alien charged to be unlawfully 
In the country in violation of Act March 3, 1903, c. 1012, 32 Stat 1213, 
and Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909. 
p. 447), is not insufficient because signed by the Assistant Secretary 
of Commerce and Labor instead of the Secretary. 

[Ed. Note. — ^For other eases, see Aliens, Dec. Dig. | 64.*] 

3. AI.IENS (S 64*)-— DEPOHTATION— lilMITATIOir. 

Under Acts COng. March 3, 1908, c 1012, 32 Stat. 1213, and Feb. 20, 
1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447). provid- 
ing for the deportation of aliens unlawfully in the country within three 
years after landing, deportation need not be completed within that 
time, the government having the whole of the last day of the three 
years in which to make the arrest, and prescription being interrupted 
by the arrest, the government is entitled to a reasonable time in which 
to carry out the sentence of deportation. 

[Ed. Note. — For other cases^ see Aliens, Dec. Dig. S 64.*] 

4. AiJENS (I 63*)^"Passpobt"— Effect. 

A passport from a foreign government to its citizen is merely writ- 
ten permission from the government to travel, and does not affect bis 
status in the United States, in the absence of treaty provision, and 
hence is no defense to proceedings to deport him. 

[EM. Note. — ^For other cases, see Aliens, Dec. Dig. | 63.*1 

*For othw casei see same topic A § kumbbb in Dec. ft Am. Digi. 1907 to date, A Rep*r Ind«x«s 
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Application by the United States, on the relation of Guiseppe Cala- 
mia, against Samuel E. Red fern, Commissioner of Immigration, for 
a writ of habeas corpus. The writ having been discharged, relator 
moves for a new trial. Motion denied. 

Patomo & Denechaud, and Geo. Sladovich, for relator. 
Charlton R. Beattie, U. S. Atty. 

FOSTER, District Judge. In this case relator sued out a writ of 
habeas corpus alleging that he was unlawfully restrained of his liber- 
ty by the respondent, and that he was about to be illegally deported 
from the United States. He alleges that he arrived at the port of 
New York on March 3, 1907, and was duly admitted to the United 
States; that" on February 26, 1910, he was arrested in New Orleans 
by an immigrant inspector upon a warrant from the Secretary of 
Commerce and Labor; that he was given a hearing immediately 
after his arrest, and was thereafter released on bond; that on March 
2, 1910, his bondsmen were called upon for his surrender and he was 
taken into custody by respondent. He alleges certain irregularities 
as to the method of his examination immediately after his arrest, and 
urges particularly that it will be physically impossible to deport, him 
from the United States within three years after his landing, and that, 
therefore, the immigration officers are without power in the matter. 
To this petition respondent made due return, denied any illegality in 
the arrest or examination of relator, and set up that prior to his entry 
into this country he had committed certain felonies in Italy involving 
moral turpitude, and had been convicted and sentenced to 20 years' 
imprisonment at hard labor. On the trial of the case the return to the 
writ was not traversed in any way, but on the contrary the facts set 
out therein were admitted to be true, so there is no doubt that relator 
belong;s to one of the classes of aliens excluded from admission to the 
United States, both under the act of Feb. 20, 1907, c. 1134, 34 Stat. 
898 (U. S. Comp. St. Supp. 1909, p. 447), and the act of March 3, 
1903, c. 1012, 32 Stat. 1213. Upon this hearing of the case the writ 
of habeas corpus was discharged and relator remanded to the custody 
of respondent The matter is now before me on an application for 
a new trial. 

In addition to the matters set out in the original petition it is urged 
that relator was admitted into the UViited States under the act of 
March 3, 1903, and that said act fixes the limitation for deportation 
at two years, instead of three years as provided by the act of Feb. 
20, 1907 ; that the warrant of deportation was not signed by the Sec- 
retary of Commerce and Labor, but was signed by one* of his assist- 
ants, and is therefore void ; that in the course of ordinary events the 
Secretary could not have examined the facts before issuing the war- 
rant ; that relator was in possession of a passport issued by the Italian 
government, and therefore is entitled to remain in the United States 
until such time as he may desire to return to Italy, and in the mean- 
time should be considered under the special protection of the treaty, 
and not subject to deportation. It seems to me to be immaterial 
whether or not the limitation as to deportation is to be governed by 
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the act of March 3, 1903, or the act of Feb. 20, 1907. The act of 1907 
is unambiguous, and fixes a period of three years after landing in 
which an alien, unlawfully in the country, may be deported. Section 
20 of the act of 1903 fiixes a period* of two years, while section 21 of 
the same act fixes a period of three years. In this case I consider 
section 21 would govern. 

The warrant under which relator is held sets up that he is unlaw- 
fully in the country in violation of both the acts of 1903 and of 1907, 
and I consider it sufficient in form. Nor is it a defect that it is signed 
by the Assistant Secretary of Commerce and Labor. See Rev. St. 
§ 177 (U. S. Comp. St. 1901, p. 90) ; Marsh v. Nichols, Shepard & 
Co., 128 U. S. 615, 9 Sup. Ct. 168, 32 L. Ed. 638; United States v. 
Peralta, 19 How. 347, 15 L. Ed. 678. 

It is urged with great earnestness by counsel for relator that as it 
was physically impossible to deport him from the United States with- 
in three years from the time he entered, when he was surrendered by 
his bondsmen, that he cannot be deported at all, as the law should be 
held to be that an alien must be both arrested and deported within 
three years. I cannot agree. with this view. I consider the govern- 
ment should have the whole of the last dav of the three years in 
whicfi to make the arrest, and, prescription oeing interrupted by the 
arrest, the government is entitled to a reasonable time in which to 
carry out the sentence of deportation. 

Relator's contention in regard to the privileges accorded him by 
virtue of his passport is entirely without merit. The passport is, at 
most, a written permission from his government to travel, and, in the 
absence of express treaty provisions, has no effect upon his status at 
all. As no pertinent provision of the existing treaties has been pointed 
out, I assume there is none. The other contentions of relator are 
equally without merit. • 

The motion for a new trial will be denied. 



In re HOXIE et ol. 

(District Court, D. Maine. July 2, 1910.) 

Bankruptct (8 384*) — CoMPOsixioif. 

Under Bankr. Act July 1, 1898, c.'541, S 12d, 30 Stat B50 (U. S. Comp. 
St. 1901, p. 3427), the approval of the majority of creditors of an offer 
of composition Is evidence, prima facie, that the composition is for the 
best interests of the creditors ; and the burden is upon those who attack 
the composition. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec Dig. ( 384.*] 

Proceedings in bankruptcy in the matter of Charles E. Hoxie and 
another, individually and as partners. Confirmation of an offer of 
composition denied. 

Williamson & Burleigh, for objecting creditors. 

Albert S. Woodman and Norman L. Bassett, for bankrupts. 

*For oUier caaes lee lame topic ft 8 numbsb In Dec. ft Am. Digs. 1907 to dato, ft Rep'r Indam 
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HALE, District Judge. The bankrupts were duly adjudicated on 
the 15th day of March, 1910, upon an involuntary petition filed Feb- 
ruary 26, 1910. At the first meeting of creditors, claims of 44 cred- 
itors, amounting to $9,146.69, were filed. Claims of certain other 
creditors, duly scheduled, have not yet been presented for allowance. 
Appraisers have been appointed, and have filed their report, showing 
the value of the assets of the bankrupts to be: Real estate, $5,300, 
which is under mortgage for more than that amount ; personal prop- 
erty, $4,481.95. The appraisers report that the basis of their valua- 
tion is partly at cost price and partly at possible selling value. After 
the baidcrupts filed their schedule and were examined they offered a 
composition at the rate of 16 per cent A majority in nimiber of all 
the creditors whose claims have been allowed, namely, 29 creditors, 
representing $5,362.06, have accepted in writing the offer of composi- 
tion. The. referee reports the above facts. He recommends that 
the composition will be for the best interests of the creditors; that it 
is made in good faith, and not procured by any means, promises, or 
acts prohibited by the bankrupt law ; and that the bankrupts have not 
been guilty of any act, or of any failure in duty, which would be a 
bar to their discharge. He also assigns certain reasons which have 
• influenced him in coming to his conclusion. 

It is provided by section 12d of the bankruptcy act of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 660 [U. S. Comp. St. 1901, p. 3427]) that 
the judge shall confirm a composition if satisfied (1) that it is for the 
best interests of the creditors. There being no question of the bank- 
rupts having been guilty of any act or of any failure in duty which 
would be a bar to their discharge, and the offer and acceptance having 
been in good faith, the single question before the court is whether or 
not the confirmation of the composition is for the best interests of all 
the creditors. 

The English rule appears to be that the approval of the majority of 
\he creditors to the offer is final. Under our statute such approval is 
evidence, prima facie, that the composition is for the best interests of 
the creditors ; and the burden is upon those who attack the composi- 
tion. The same rule prevailed under the bankruptcy act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517). In Ex parte Jewett, 2 Low. 393, 
Fed. Cas. No. 7,303, Judge Lowell said : 

"In the absence of fraud and concealment, the question for the court seems 
to be, not whether the debtor might have offered more, but whether his es- 
tate would pay more in bankruptcy." 

Substantially the same issue is before the court under the present 
act. Adler v. Jones, 109 Fed. 967, 48 C. C. A. 761 ; Adler v. Ham- 
mond, 104 Fed. 862, 44 C. C. A. 229 ; In re Waynesboro Drug Co. (D. 
C.) 157 Fed. 101. 

Certain creditors object to the confirmation of the composition, and 
file specifications of objections. The examination of the bankrupts, 
and all papers relating to the estate, are before me. It is for the 
court to determine whether the nonassenting creditors have met the 
burden of showing that the offer of composition is inadequate, and 
that a substantially larger sum may reasonably be expected to result 
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from the administration of the assets under the regular course of 
bankruptcy proceedings. A sum less than $1,500 is required to carry 
out the offer of composition. The appraisal shows assets amounting 
to about $4,500. The learned counsel for the bankrupts urge that the 
evidence shows the appraisal to be largely in excess of the available 
value of the property. It is not necessary to discuss in detail the dif- 
ferent, views taken by counsel touching this matter, or the testimony 
relating to it. It is in evidence that since the adjudication the busi- 
ness of the bankrupt firm continues to be carried on, and that many of 
the creditors who have accepted the offer continue to supply the bank- 
rupts with goods, and to do business with them. It is urged that they 
are willing to accept the offer for the reason that their profits in future 
from the conduct of the business will fully repay them for their losses 
in bankruptcy. I do not esteem it to be my duty to discuss the evi- 
dence in detail, or to decide what induced the assenting creditors to 
assent The bankruptcy law does not make their decision conclusive, 
but only prima facie. Their assent does not relieve the court from 
passing on the question whether the composition is for the best inter- 
ests of all the creditors. This question is addressed to the judicial 
discretion of the court, and from its conclusion either party may ap- 
peal. Adler v. Hammond, supra. 

Upon a careful review of the examination of the bankrupts, the 
schedules, and all the evidence before me, I cannot avoid the conclu- 
sion that the nonassenting creditors have met the burden of showing 
that the acceptance of the composition will not be for the best interests 
of all the creditors. The whole testimony leads me to the conclusion 
that the assets should produce nearly double the offer of 15 per cent. 
It is with hesitation that I come to a conclusion opposed to that of the 
painstaking and competent referee, who assigns some very good rea- 
sons for coming to his conclusion. Some of the reasons which he 
assigns, however, are not tenable, and would enlarge the inquiry be- 
yond its legitimate scope. 

The offer of composition is not confirmed. 



JUNG v. AMERICAN CREDIT INDEMNITY CO. 

(Circuit Court, E. D. Louisiana. AprU 22, 1^10.) 

No. 13,733. 

INSUBANCE (§ 432*)— Credit Indemnity Policies— Losses Covered. 

A credit indemnity policy Insured against a loss not exceeding $4,000 
on accounts of persons rated by a mercantile agency, above an initial loss 
to be borne by insured equaling 2^ per cent of his gross sales, not less 
than $180,000. A rider provided that losses on unrated debtors should 
be covered as follows: The gross amount covered on any one debtor 
should be 75 per cent of $500 gross indebtedness. The aggregate losses 
recoverable on a policy under the rider should be 75 per c^it. of $4,000. 
The amount of the initial loss should be calculated on the net losses under 
the rider and the policy. Held, that the contract insured against loss 
on unrated accounts up to $3,000, after deducting the Initial loss to be 

^For^other cases see same topic ft § numbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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borne by Insured ; the rider not being subject to construction, as not In- 
suring unrated accounts, and as merely permitting consideration of losses 
on them in estimating the net initial loss. 

[Bd. Note. — ^For other cases, see Insurance, Dec. Dig. ( 432.* 

Credit insurance, see notes tA American Credit Indemnity Co. t. Wood, 
19 C. O. A. 271; Same v. Athens Woolen MUls, 34 C. a-A. 166.] 

At Law. Action by L. E. Jung against the American Credit In- 
demnity Company. Verdict directed for plaintiff. 

Chas. J. Theard and Sol. Wolff, for- plaintiff. 

Farrar, Jonas, Goldsborough & Goldberg, for defendant. 

FOSTER, District Judge. I may as well state my reasons for di- 
recting a verdict in this case. This is a suit, gentlemen, on a policy 
of credit indemnity insurance. The policy is for $4,000, and it is ad- 
mitted that the total loss of the plaintiff has been $18,451.46. It also 
appears that he has two kinds of accounts, one termed "rated ac- 
counts," which are accounts of debtors falling within the ratings of 
R. G. Dun as set out in paragraph 2 of the conditions of the policy, 
and the other called "unrated accounts," consisting of all other ac- 
counts. The policy reads, in part, as follows: 

••The American Credit Indemnity Company, In consideration of the represen- 
tations and warranties made in the application for this hond or any prior 
bond of indemnity Issued to the indemnified hy this company, and upon pay- 
ment of three hundred dollars premium, hereby guarantees L. EL Jung, of 
New Orleans, La., engaged in the business of wholesale liquors, etc., to an 
amount not exceeding four thousand dollars, against actual loss, In excess 
of the initial loss of not less than forty-five hundred dollars to be borne by 
the indemnified as hereinafter provided, which may be sustained by the in- 
demnified through the insolvency of debtors as hereinafter defined, occurring 
during the term of this bond, and be covered under and proven in accordance 
with the provisions hereof, on the indemnified sales of merchandise shipped 
and delivered during the term of this bond, in the usual course of said busi- 
ness to individuals, firms, or copartnerships or corporations, in the United 
States of America or in the Dominion of Canada. The term of this bond 
shall be from the Ist day of October, 1907, to the 30th day of September, 
1908. both days inclusive. The said initial loss, to be borne by the indemnified, 
shall be two and one-half per cent, of the total amount of the gross sales 
by the Indemnified of merchandise shipped and delivered, during the term 
of this bond, In said United States and Dominion of Canada, but said per- 
centage shall be calculated on sales of not less than $180,000, and said initial 
loss shall be deducted, as hereinafter provided, from the aggregate amount of . 
the net covered, proved losses ascertained in the adjustment." 

Paragraph 2 of the provisions refers to the rating of the debtor and 
reads as follows: 

"No loss is covered by this bond, unless the debtor to whom the goods were 
shipped and delivered shall have in the latest published book of the Dun & Com- 
pany Mercantile Agency at the date of the shipment one of the ratings of the 
said Agency, both as to capital and credit, as tabulated below. The gross 
amount to be covered on any one insolvent defbtor shall be limited to 30 per 
cent of the lowest amount of his capital rating where the first credit rating 
follows, but shall be limited to $2,000 gross, and shall be limited to 30 per 
cent of the lowest amount of his capital rating where the second credit rat- 
ing follows, but shall also be limited to $2,000 gross.*' 

•For other casei see same topic ft S mtthbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Then there are some further provisions and a schedule of ratings 
it is not necessary to read. To this policy is attached the following 
rider: 

*'By tills rider, attached to and made part of bond No. 51612-— G Issued by the 
American Credit Indemnity Co., of New York, to L. E. Jung, of New Orleans, 
La., it is agreed that the following provisions shall be added to and made 
part of section No. 2 of this bond: If the governing rating of the debtor is 
a rating not covered under the l>ody of said section No. 2, or if It Is blank 
as to capital or credit, or both (blank blank), a loss on such debtor, if other- 
wise coming within the provisions of this bond, shall be covered to the follow- 
ing extent: The gross amount covered on any one such ibsolvent debtor shall 
be 75% of the indebtedness at the time of his insolvency but shall be limited 
to 16% of $500 gross: Provided, that the aggregate of the net losses to be in- 
cluded in the adjustment under this bond on all debtors coming within the 
provisions of this rider be limited to 75% of $4,000. The net amounts of prov- 
en losses covered under this rider shall enter with the net amounts of all oth- 
er losses covered and proven under this bond in calculating under section No. 
6 the amount from which the initial loss, to be borne by the indenmifled, shaU 
be deducted, and this rider shall in all respects have the same effect as if its 
provisions had been Incorporated in Lthe body of said section No. 2." 

And section 6 refers to certain amounts that shall be deducted in 
estimating the initial loss, such as the amount collected, the value of 
securities given, the amount of goods returned, or recovered by legal 
proceedings. 

It is admitted that the plaintiff lost $954.73 on what might be termed 
the rated accounts, and $17,496.73 on the nonrated accounts. He. sues 
for $3,000 on his nonrated accounts, and fot $954.73 on his rated ac- 
counts. The company, however, contends that it is not liable for any- 
thing as the provisions in the rider and the last paragraph mean that 
there is no insurance whatever on unrated accounts, but that, in esti- 
mating the net initial loss, $3,000 of unrated accounts may be consid- 
ered, and, as there was only $954.73 loss on rated accounts, that, 
taken together with the $3,000 allowed under their construction, would 
not make up the initial loss of $5,000 that the plaintiff would be re- 
quired to lose before he could recover anything. 

It may be that the language of the policy and the rider are siis- 
ceptible of this construction. But I must confess that my mind is not 
subtle enough to grasp it. It seems to me that the plain common- 
sense interpretation of the entire policy is that this plaintiff was in- 
sured against loss on his unrated accounts up to $3,000, provided he had 
first made his initial loss of $5,000. Therefore, in that view of the case, 
I must direct a verdict for the plaintiff for $3,954.73. It would have 
been very easy for the company to have put their construction in a 
simple sentence of a few words. They have not seen fit to do so, and 
it seems clear to me that any business man or layman, not an adjuster 
or actuary, in construing this policy, would adopt the interpretation 
that I have given it. 

Of course, if I am wrong on that« the appellate court will very 
speedily correct me. 
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BATON V. CARGO OF LUMBER. 
(Dtetrlct Court, B. D. New York. May 6, 1910.) 

1. Shippzno (I 171*) — Demubbags— CoNSTBuoTioN OF Chabtbb— Delat in 

Reaching Dock. 

A proTision of a charter party requiring the charterer to pay towing 
charges from the mouth of a creek to the dock of the charterer thereon for 
discharge does not require the charterer to provide the tug to do such 
towing nor render it liable for delay in obtaining such tug. 
[Ed. Note.— For other cases, see Shipping, Dec. Dig. | 171.* 
Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
▼. Sprague, 21 a C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

2. Shipping (§ 181*) — ^Demubbage— Lay Days— Notice— AsBivAii op Ves- 

sel. 

A proYision of a charter party that lay days for discharging shaU 
commence ;*f rom the time the captain reports his vessel ready to dis- 
charge cargo in New York harbor,** where other provisions show that 
she was to discharge at the charterer's dock some distance up a creek, 
did not entitle the vessel to compute her time from notice of readiness 
while lying in the harbor before proceeding to the dock, when the delay 
was caused by the captain and exceeded the time lost 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 589-591; 
Dec. Dig. § 181.*] 

In Admiralty. Suit by Frederic R. Eaton against cargo of lumber, 
lately on board schooner Edward T. Stotesbury. Decree for re-» 
spondent 

Henry W. Goodrich, for libelant 
Solomon C. Whitbeck, for claimant. 

CHATFIELD, District Judge. The libelant chartered to certain 
parties a schooner, the Edward! T. Stotesbury, for a trip from Mobile, 
Ala., to New York. The charter party provided that the vessel 
should be discharged at a rate "not less than 60,000 feet per running 
day, Sundays and legal holidays excepted, commencing from the 
time the captain reports his vessel ready to discharge cargo, in 
New York harbor. Time consumed in shifting vessel to count as 
lay days." The charter party further provided : 

"Charterers to pay towing mouth of Newtown creek to Cross, Austin & 
Ireland Lumber Co. and return." 

The vessel arrived in the harbor of New York within the time 
provided for in other parts of the charter party, but was delayed 
after reporting her arrival in getting the necessary tugboats and in 
proceeding up Newtown creek to the dock of the charterer, Cross, 
Austin & Ireland Lumber Company. The unloading was begun away 
from the face of the dock, owing to certain delays in securing a 
berth, but the actual rate of unloading and the amount of time con- 
sumed in moving the vessel from that dock to a different location near 
the Gowanus creek and finishing the unloading there was at a more 
rapid rate than the minimum provided by the diarter party ; some of 
the lost time thus being saved 

*For other canei aee same topic ft f nxtkbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
180 F.— 33 
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Without going into details, but taking the dates testified by the cap- 
tain, who seems to have erroneously copied the mate's memoranda 
for the log, and thus credited two days which he might have included, 
the actual situation is that from January 19th, the day the boat arrived 
in the harbor and proceeded to an anchorage, until the 6th day of 
February at 1 p. m., amounts to 16 days exclusive of lay days, which 
the discharge of cargo at the rate specified would consume. From 
Saturday, February 6th, until February 11th, 5% days were lost, for 
which this action is brought. 

The libelant contends that the provision in the charter compelling 
the charterer to pay the towing from the mouth of Newtown creek 
to the dock frees the boat and its captain and owners from any re- 
sponsibility for the time lost in accomplishing that towing, and also 
that the language "ready to discharge cargo, in New York harbor," 
means from the time the vessel reported in the harbor rather than the 
time when docked ready to discharge. 

It would seem that, if the expenses of towing were to be repaid . 
by the charterer, the vessel could not thereby be relieved from proceed- 
ing under the charter to the place of unloading. At the most a de- 
mand upon the charterer to furnish the tow would have been neces- 
sary before responsibility for failing to provide a tugboat could be 
thrown upon those who were responsible for the cost. In addition, 
the arrival in the harbor ready to discharge cargo was, undler ordinary 
circumstances, an ambiguous provision, and, in view of the other 
provisions showing that the cargo was to be unloaded some distance 
up Newtown creek, it is impossible to consider that the parties to the 
charter intended to have the boat report its readiness when lying in 
the harbor. 

Allowing the usual time of 24 hours to report and to be taken to 
a dock, it would seem that the balance of the time 4% days, should 
not be counted against the vessel, as some 8 days elapsed before she 
was in her berth, and none of this seems to be the fault of the char- 
terer, but was rather because of the insistence of the captain in main- 
taining his construction of an ambiguous charter. 

The libel will be dismissed, but without costs. 



PENNSYLVANIA STEEL CX). v, NEW YORK CITY RY. CX>. et aL 

(Circuit Court, S. D. New York. July 8, 1910.) 

Receivebs (§ 88*) — Claims— Compromise. 

Where the receiver of a street railway company had claims against a 
securiUee company amounting to $8,615,555.24, including interest, but, 
to recover such sum, it would be necessary for him to prevail on sub- 
stantially every one of the questions in controversy between bimself and 
the various defendants. Involving in one case a doubtful appeal to the 
Supreme Court of the United States, and the amount of interest on such 
claim alone was |1,200,000, he would be directed to accept a cash com- 

•For other caiei im same topic A S numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r IndaxM 
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promise offer to pay him $5,500,000, especially where It was approved 
by substantially all the interests affected. 

CBd. Note.— For other eases, see Receivers, Cent. Dig. 8 162; Dec. Dig. § 88.*] 

In Equity. Suit by the Pennsylvania Steel Company against ^e 
New York City Railway Company and the Metropolitan Street Rail- 
way Company. Petition by receiver of the New York City Railway 
Company for instructions concerning an offer of compromise of judg- 
ment against the Metropolitan Securities Company and suit against the 
same company and others. Acceptance of compromise directed, 

Byrne & Cutcheon, for complainant. 

James L. Quackenbush, for defendant. 

Dexter, Osbom & Fleming, for receiver of New York City Ry. Co. 

J. Parker Kirlin,- for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers "of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. Notice of hearing has been given 
and representatives of various interests have appeared. The facts are 
fully set forth in the petition and its several schedules which were 
filed June 29, 1910. The situation of thfe judgment and the suit is 
specifically treated of in the opinion of counsel filed therewith. Ir- 
respective of the other considerations referred to, the cash offer of 
$5,500,000 is a large one. The total amount of receiver's claims, in- 
cluding interest, is $8,615,555.24, but to recover that sum it would be 
necessary for him to prevail on substantially every one of the questions 
in controversy between himself and the various defendants. Defeat 
on two or three points only might result in producing after some years 
a smaller sum of money than is now offered. What these contro- 
versies are may be seen by reference to the opinion of counsel. In the 
one case it is apparent that the question raised would have to be taken 
to the Supreme Court in view of its decision in Old Dominion Copper 
' Co. v. Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025. 
Whether that court would take the broad view contended for by the 
receiver and which is essential to his success no one can foretell. Ir- 
respective of the other serious questions referred to in the papers pre- 
sented, it is to be remembered that the suit against the Metropolitan 
Securities Company impleaded with certain directors of the New York 
City Railway Company is one for a diversion of capital of the last- 
named company to the treasury of the former. Whether or not under 
these circumstances interest could be recovered against any one other 
than the corporation defendant which received the diverted capital is 
problematical. That corporation is already bankrupt. The item of 
interest on this claim alone amounts to $1,200,000. In the other suit, 
called the stockholder's suit, the various defenses are set forth in the 
opinion of counsel, and it is manifest that there are difficulties in the 
way of recovery which indicate a protracted litigation with no cer-« 
tainty as to the ultimate result. Moreover, if such litigation were en- 
tirely successful in all respects, the result would be a large judgment 
against another corporation concerned with traction in this city, and as 
the experience of this receivership has indicated, it sometimes hap- 
pens that when a particularly large judgment is obtained against such 
a corporation it turns out to be insolvent. 

•For other cases see same topic ft i vuiibxb in Dec. A Am. Digs. 1907 to date» ft Rep'r IndaxM 
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In view of all these circumstances, it seems wise for tHe receiver to 
accept the offer, and he is instructed to do so. Even if the court en- 
tertained any doubt as to the wisdom of such a course, the same in- 
structions would be given in view of the substantially unanimous ex- 
pression of approval by the representatives of the creditors and of all 
other interests, who have appeared. The receivers and their counsel 
are to be congratulated on the ereat success which has attended their 
untiring efforts to secure something out of the choses in action which 
the initiation of the receivership placed in their hands. 



OOMPANIA AZUCAREBA CUBANA ▼. INGRAHAM, MAXWELL 

& BEALS. 

(Circuit Oonrt, D. Connectlcat July 14, 1910.) 

No. 737. 

L Ck)UBT8 (J 850*)^Fkdebai. Ooubts— Common-Law Actions— Mods of Proof 
—Depositions. 

Under the express terms of Rev. St S 861 (U. S. Comp. St 1901, p. 661), 
In common-law actions in the United States courts, the witnesses must 
appear in open court, unless the case falls within one of the statutory ex- 
ceptions. 

[EXl. Note.— For other cases, see Courts, Cent Dig. § 923; Dea Dig. 
1350.* 

Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell y. Beed, 6 a C. A. 594, Nederland Life Ins. Co. y. Hall« 
27 C. C. A. 392.] 

2. CouBTS (§ 350*) — ^Federal Coubts— Depositions Db Bene Essi>— Fobeion 
Witnesses. 

Testimony of foreign witnesses cannot be taken under Rer. St i 863 
(U. S. Comp. St 1901, p. 661), authorizing depositions de bene esse. 

[Bd. Note. — For other cases, see Courts, Cent Dig. § 923 ; Dec Dig. S 
350.*] 
8. Courts (§ 350*) — Federal Practice— Foreign Witnesses. 

Under Act Cong. March 9, 1802, c 14, 27 Stat 7 (U. S. Comp. St 1901, 
p. 064), authorizing depositions to be talsen in causes in the federal courts 
in the mode prescribed by the state laws, and under the Connecticut law, 
permitting the taking of depositions of nonresidents, and providing for 
their oral examination, direct and cross, the Circuit Court for the District 
of Connecticut can grant a dedimus potestatem to take depositions In 
Cuba, where otherwise there will be a failure or delay of Justice. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 923; Dec. I>ig. 
§ 350.*] 
4. Courts (§ 334*) — Federal Pbacticb— Judicial Power. 

Federal courts cannot go beyond federal authority, and adopt special 
privileges or restrictions enforced by states, in their courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. % 899; Dec IMe. 
i 334.*] 

At Law. Action by the Compania Azucarera Cubana against In- 
graham, Maxwell & Beals. Plaintiffs apply for dedimus potestatem. 
Application granted. 

John K. Beach and Wollman & WoUman, for plaintiffs. 
J. L. Barbour and R. A. Knight, for defendants. 

•For oUi«r cases tee tame topic ft i nxtiibbb in Dec. ft Am. Digs. 1807 to date^ ft Rep'r Xndesfls 
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PLATT, District Judge. The plaintiffs have filed an affidavit in 
support of their application for a dedimus potestatem to take deposi- 
tions in Cuba, which seems to show dearly that, unless some form 
of order shall be granted, there will be a failure or delay of justice. 
It is clear that by by section 861, Rev. St. (U. S. Comp. St. 1901, p. 
661), the Congress has taken charge of the mode of proof in the trial 
of actions at common law. The witnesses must appear in open court, 
unless a situation arises which is governed by one of the subsequent 
exceptions. 

Plaintiffs find no aid in section 863, because the testimony of for- 
eign witnesses cannot be taken de bene esse. The Alexandra (D. C.) 
104 F^d. 907. They are driven to section 866, providng for the tak- 
ing of depositions according to common usage. 

Federal courts cannot exercise their discretion to. go beyond federal 
authority and adopt special privileges or restrictions enforced by states 
in their courts. Nat. Cash Reg. Co. v. Leland, 94 Fed. 502, 37 C. 
C. A. 372 ; Hanks Dental Ass'n v. Tooth Crown Co., 194 U. S. 309, 
24 Sup. Ct. 700, 48 L. Ed. 989. 

When the judiciary act (Act Sept. 24, 1789, c. 20, •§ 30, 1 Stat. 88) 
was passed in 1789, and when amended in 1872 (Act May 9, 1872, c. 
146, 17 Stat. 89), out of which section 866 emerges, it is clear that 
the "common usage" was to take depositions upon written interrogato- 
ries; but in 1892 Congress passed an act (Act March 9, 1892, c. 14, 
27 Stat. 7 [U. S. Comp. St. 1901, p. 664]) providing for an additional 
mode of taking depositions, authorizing them to be taken "in the mode 
prescribed by the laws of the state in which the courts are held." 

The state of Connecticut permits its courts to take depositions of 
nonresidents, and expressly provides for the oral examination, direct 
and cross, of the witnesses. The power of this court to make the 
order asked for is, therefore, positive and clear. tJ. S. v. Fifty Boxes, 
etc. (D. C.) 92 Fed. 607. 

A draft form of order was at one time submitted to the court, but 
is not now in hand. Counsel can hardly expect me, with the multitude 
of different matters which burden me daily, to keep in mind the de- 
tails of the order. I can say in a general way, however, that, if the 
defendants remain constant in their objections to the form, I am 
not inclined to grant it as presented. It must be more specific, in 
the first place, as to the names and addresses of the witnesses to be 
examined. But, in addition to that, the defendants should not be com- 
pelled to incur the expense of attendance at the hearings in Cuba, 
and yet no satisfactory way of getting the facts which Cuban wit- 
nesses may testify to properly before our jury occurs to me, unless 
such witnesses are subjected to cross-examination at the time they 
give their direct. 

I will, settle the form of the order on July 26th, at 11 a. m., at 
Hartford, and shall expect counsel on both sides to confer as to the 
details, so as to be as nearly in harmopy as possible before we come 
together. 
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UNITED STATES ▼. 420 SACKS OF FLOUR 

(District Court, E. D. Louisiana. March 29, 1010.) 

No. 14,173. 

1. OOMMEBCE (8 55*) — ^PUBB FoOD AND DBUO Aci>-OONBnTUnONALITY. 

Pure Pood and Drug Act June 30, 1906, c. 3916, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187), prohibiting the transportation of adulter- 
ated and mlsbranded food In Interstate commerce, is not unconstitutional 
as an attempted exercise by Congress of police power belonging to the 
states. 

[E3d. Note. — ^For other cases, see Commerce, Cent Dig. ( 91 ; Dec. Dig. 
« 55.*] 

2. Statutes (S 47*) — Pube Food and Drug Act— Certainty. 

Pure Food and Drug Act June 30, 1906, c. 3915, 34 Stat 768 (U. S. 
Comp. St Supp. 1909, p. 1187), is not void for uncertainty and indeflnite- 
ness, in that no standard of grade, quality, or purity is prescribed, but 
that the determination of the standard is left to the courts, as such ob- 
jection may be obviated by requiring specific and properly drawn pleadings. 

[Ed. Note. — ^For other cases, see Statutes, Cent Dig. S 47; Dec. Dig. I 
47.*] 

Libel by the United States against 420 Sacks of Flour, claimed by 
the -^tna Mill & Elevator Company. On exception to the libel. Dis- 
missed. 

Charlton R. Beattie, for the United States. 
A. E. Helm, for claimant. 

FOSTER, District Judge. In this case a libel was filed by the 
United States against 420 sacks of flour alleged to have been brought 
into Louisiana by interstate shipment from Kansas, in violation of 
the pure food and drugs act (Act June 30, 1906, c. 3915, 34 Stat. 768 
[U. S. Comp. St. Supp. 1909, p. 1187]). The ^Etna Mill & Elevator 
Company has claimed the flour and filed exceptions to the libel on the 
following grounds : 

"First. That Food and Drugs Act June 30, 1906, under the authority of 
which the libelant herein instituted these proceedings, is wholly invalid, un- 
constitutional, and void, in that said act in terms and by intendment is in 
violation of article 1, section 8, paragraph 3» of the Ck)nstitution of the 
United States, and is in further violation of so much of article 5 of the amend- 
ments to the Constitution of the United States as prescribes that no person 
shall be deprived of life, liberty or property without due process of law ; and 
is further in violation of article 10 of the amendments to the Constitution 
of the United States. 

"Second. That the said act, known as the Food and Drugs Act of Jane 30. 
1906, is wholly illegal and void by reason of the fact that it is uncertain and 
indefinite, and that said uncertainty and indeflniteness apply to the whole 
of said law, and particularly in this: That the law itself does not define any 
standard of grade, quality, or purity, and in this regard delegates le^sla- 
tive functions to the court clothed with Jurisdiction of cases of a civil or 
criminal nature brought under this law." 

It is urged by claimant that Congress intended to enact, and in fact 
has enacted, a police regulation, and that, having such intention, the 
power vested in Congress to regulate interstate commerce is insufH- 

•For oUier caaei lee lame topic it S muiibkb in Dec. ft Am. Dlga. 1907 to date, ft Rep'r Indexes 
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cient to validate the act. I cannot agree with this contention. To 
my mind it is immaterial what the intention of Congress was, if it 
had the power to enact the legislation. That it did so have, I con- 
sider well settled. In the Lottery Case, 188 U. S. 321, 23 Sup. Ct. 
321, 47 L. Ed. 492, the Supreme Court upheld the validity of the law 
prohibiting the sending of lottery tickets from one state to another, 
and, reasoning by analogy, it seems perfectly clear that Congress can 
prohibit the shipment in interstate commerce of food that has been 
adulterated, or labeled so as to defraud or mislead the public. 

The second contention I consider equally without merit. While 
the act is necessarily broad in its terms, the courts can well protect 
the rights of parties in each particular case by requiring specific and 
properly drawn pleadings. 

The exceptions must therefore be overruled. 



In re T. H. BUNCH CO. 

(District Court, E. D. Arkansas, W. D. June 23, 1910.) 

No. 1,167. 

1. CoNTBACTS (J 138*) — Illegal Tbansaction— Relief. 

If plaintiff does not require the aid of an illegal transaction to estab- 
lish his claim* he may recover if defendant has possession of a thing of 
value belonging to plaintiff, though an illegal transaction was involved 
therein. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. || 681-700; Dec. 
Dig. I 138.*] 

2. Bakkbuptct Jl 814*)— Claims Provable. 

Kirby's Dig. Ark. § 530, provides that no property transported by a 
carrier shall be delivered except on surrender and cancellation of the bills 
of lading. A carrier delivered grain without requiring surrender of such 
bills of lading, and the consignee deposited some of the bills as collateral 
security for loans, and some of them were held by the original vendors 
when the consignee became bankrupt The carrier took assignments of 
the drafts secured by the bills of lading, and open accounts, and bills of 
lading owned by the original vendors, and procured the bills of lading. 
Held that, though the carrier had violated the statute, it could recover 
against the bankrupt's trustee on the assignments. 
[E2d. Note. — For other cases, see Bankruptcy, Dec. Dig. | 314.*] 

8. Contracts (J 136*) — ^Validity— Acts **Malum in Sb" and **Mala Pbohib- 
rruM." 

A distinction is made between acts "malum in se," which are generally 
regarded as absolutely void in the sense that no right or claim can be 
derived from them, and acts which are "mala prohibitum," which are 
void or voidable, according to the nature of the thing prohibited. 

[Ed. Note. — ^For other cases, see Contracts, Cent Dig. S§ 681-700 ; Dec. 
Dig. § 136.* 

For other definitions, see Words and Phrases, vol. 5, p. 4296 ; vol. 5, p. 
4315.] 

4. Statutes (§ 241*) — Construction— Validitt of Contract. 

When a statute imposes specific penalties for its violation, where the 
act is not malum in se, and the purpose of the statute can be accomplished 
without declaring contracts in violation thereof illegal, the inference is 
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that It was not the legislative intent to render such contracts Illegal and 
unenforceable, and the court must examine the entire statute to discoyer 
whether the Legislature intended to prevent courts from enforcing con- 
tracts based on the act prohibited, and, unless it does so appear, only the 
penalties imposed by the statute can be enforced. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. (I 822, 823; De& 
Dig. ( 241.*] 

S. Cabbiebs (( 20*) — Oabbiage or G^oods— Dklivebt Without Subbsndeb ov 
Bn.L OF Lading— Penaltt—Statutobt Pbovisionb. 

Kirby's Dig. Ark. | 530, provides that no property deposited for whidi 
bills of lading have been issued shall be delivered up by a carrier, except 
on surrender and cancellation of such bills of lading. Section 531 provides 
that any person violating the provisions of the act shall be deemed guilty 
of a crime, and upon conviction fined, not exceeding $5,000, or im];HriBoned 
in the penitentiary not exceeding five years, or both, and also provides 
a liability in a civil action for all damages sustained by the owner of the 
bill of lading. Held, that it was not the legislative intent to impose upon 
a carrier delivering goods to a consignee without surrender or cancella- 
tion of the bill of lading, In addiUon to the fine and civil liability, the 
further penalty of being prohibited from collecting the value of the goods 
illegally delivered and converted to the consignee's own use. 
[Ed. Note. — ^For other cases, see Carriers, Dec. Dig. | 20.*] 

In the matter of the T. H. Bunch Company, bankrupt. On petition 
for review of allowance by the referee of a claim of the Chicago, Rock 
Island & Pacific Railway Company. Action of referee approved. 

As some of the claims are not questioned, it is only necessary to state 
the facts bearing upon the disputed claims, amounting to $206,767.53. The 
claim as originally presented stated that the railway company is a common 
carrier engaged in the transportation of freight in and through the state 
of Arkansas and other states ; that the bankrupt, which was engaged In the 
city of little Rock in the grain and produce business, procured from said 
railway company the delivery of a large number of cars of com, oats, hay, 
and other grain and merchandise which had been consigned by the shippers 
thereof to shippers' order, and which were surrendered and delivered by the 
railway company to the bankrupt without surrender of the bills of lading, 
whereby the railway company had been compelled to pay to the holders and 
owners of bills of lading the sums of money now claimed ; that the said bills 
of lading had been hypothecated by the bankrupt as collateral security to 
certain notes and accepted drafts, and upon payment by the railway com- 
pany to the holders of the bills of lading these notes and accepted drafts 
were assigned to it About $35,000 of this amount was paid to the original 
vendors, who had not parted with the bills of lading, and they assigned 
these bills of lading to the railway company. The various notes, accepted 
drafts, and accounts are fully set out in the proof of claim, and it is unneceB- 
sary to set them out in this statement of facts. The assignments made by 
the holders of the notes and accepted drafts were in the following form: 

After reciting the facts as above stated and describing the bills of lading 
and acknowledging the receipt of the payment, they proceed as follows: 

"In consideration of this payment the Chicago, Rock Island & Pacific Rail- 
way Company is hereby released from all liability on account of said bills of 
lading and all the interest of this bank in the aforesaid notes to the amonot 
of $-— — (naming the amount paid to it) is hereby transferred and assigned 
to the said Chicago, Rock Island ft Pacific Railway Company, and the said 
railway company is hereby authorized to collect the same from the said T. 
H. Bunch Company or its receivers, successors or assigns, and to use the 
name of this bank in filing suit or taking legal steps to make the said 
collection, it being understood, however, that all such proceedings are to be 
at the sole cost and expense of said railway company." 
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The form of the assignments made by the vendors who had not parted 
with the bills of lading which were made to shippers* order was as follows: 

"Received of the Chicago, Rocfc Island & Padflc Railway Company the 

sum of $ (naming the amount due that vendor) in full settlement of 

claims against said company for failure to deliver car (describing the car) in 
accordance with shippers' order bill of lading issued therefor. In consid- 
eration of this settlement the said bUl of lading is hereby assigned to the 
said Chicago, Rock Island & Pacific Railway Company.** 

To these claims the trustee and the W. B. Worthen Company, a creditor 
of the bankrupt, filed objections. The objections, briefly stated, are that 
the statements set out by the railway company In its proof of claim and the 
accompanying exhibits in reference to said payments do not entitle it to be 
subrogated to the debt or demand originally owing by said bankrupt to the 
banks or shippers; that they do not constitute a Just, valid, and provable 
debt, claim, or demand owing from said bankrupt to the railway company 
for the reason that said sums of money were paid to said banks by the 
railway company to obtain Its release from a liability it had incurred to them 
by its own unlawful act in wrongfully delivering to said bankrupt shipments 
for which it had issued negotiable bills of lading which had thereafter been 
hypothecated by the bankrupt to the holders thereof as collateral security 
to certain notes and accepted drafts; that by said payments the railway 
company obtained a release from such liability; that these payments were 
made by the railway company to obtain its release from a liability it had 
Incurred by violation of the criminal laws of the state of Arkansas, and 
were in full settlement of the claims against said railway company held by 
the holders of the bills of lading. 

After these objections were filed, the railway company, by leave of the 
referee, filed a new and amended proof of claim, in which it claims as assignee 
and owner of the notes and accepted drafts of the bankrupt by assignments 
made to It by the owners thereof. These assignments are in the following 
form, so far as the notes and. accepted bills are affected: 

After reciting the receipt of the money from the railway company and 
describing the bills of lading, it proceeds: 

"In consideration of this payment the Chicago, Rock Island & Pacific 
Railway Company is hereby released from all liability on account of said 
bills of lading, and all the interest of this bank in the aforesaid notes (which 
are described) is hereby transferred and assigned to the said Chicago, Rock 
Island & Pacific Railway Company, and the said Chicago, Rock Island & 
Pacific Railway Company is hereby authorized to collect the same from 
the said T. H. Bunch Company, its receivers, successors or assigns, and to 
use the name of this bank in filing suit or taking legal steps to make the 
said collection, it being understood, however, that all such proceedings are 
to be at the sole cost and expense of the railway company." 

The open accounts and bills of lading still owned by the original vendors 
were assigned as ^follows: 

After acknowledging the receipt of the money, it proceeds: "In considera- 
tion of this payment all of our Interest in the said above-named car and in 
t)ill of lading covering* said car, and In the account above mentioned. Is here- 
by sold and assigned and transferred to the said Chicago, Rock Island & 
Pacific Railway C>ompany, Its successors and assigns** — and then authorizes 
the railway company to collect the same in the same manner as in the other 
assignments. 

This amended proof was filed on May 19, 1910. The same objections were 
filed by the trustee and the creditor as were filed to the original, and the 
farther objection made that the original assignment as set out in the origi- 
nal proof of claim was only a release of the liability of the railway company 
to the holders of the bills of lading, and not an asslgnn^ent of the indebted- 
ness secured by said bills of lading, and that the assignments mentioned 
in the amended complaint were not made until after objections had been filed 
to the allowance of the original claim, and that the assignments were dated 
back to the date when the payments were made for the purpose of avoiding 
the defense set up in the objection to the allowance of the claim. 

The statutes alleged to have been violated were enacted in 1887 and are 
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digested as chapter 15 of Klrby's Digest. So far as applicable to the issues 
Involved herein, they are as follows: 

"Sec. 528. No master, owner or agent of any boat or vessel of any descrip- 
tion, forwarder or officer or agent of any railroad, transfer or transportation 
company, or other person shall sign or give away any bill of lading, receipt 
or other voucher or document for any merchandise or property by which it 
shall appear that such merchandise or property has been shipped on board 
of any boat, vessel, railroad car or other vehicle, imless the same shall have 
been actually shipped and put on hoard, and shall be at the time actually on 
board or delivered to such boat, vessel, car or other vehicle, or to the bwner 
or owners thereof, or his or their agent or agents, to be carried and con- 
veyed as expressed In such bill of lading, receipt or other voucher or docu- 
ment. 

"Sec. 529. All receipts Issued or given by any warehouseman^ wharfinger 
or other person or firm, and all hills of lading, transportation receipts and 
contracts of affreightment issued or given by any person, boat, railroad, trans- 
portation or transfer company for goods, wares, merchandise, cotton, grain, 
flour or other produce or commodity, shall be and are hereby made negotiable 
by written indorsement thereon, and delivery in the same manner as bills of 
exchange and promissory notes ; and no printed or written conditions, clauses 
or provisions inserted In or attached to any such receipts, bills of lading or 
contracts shall in any way limit the negotiability, or affect any negotiation 
thereof, nor in any manner Impair the right and duties of the parties thereto, 
or persons interested therein; and every such condition, clause or provision 
purporting to limit or affect the rights, duties or liabilities created or declared 
in this act shall be void and of no force or effect 

"Sec. 530. Warehouse receipts given by any warehouseman, wharfinger or 
other person or firm for any goods, wares, merchandise, cotton, grain, flour 
or other produce or commodity, stored or deposited, and all bills of lading 
and transportation receipts of every kind given by any carrier, boat, vessel, 
railroad, transportation or transfer company, rifay be transferred by indorse- 
ment in writing thereon, and the delivery thereof so Indorsed, and any and 
all persons to whom the same may be transferred shall be deemed and held 
to he the owner of such goods, wares, merchandise, cotton, grain, flour or 
other produce or commodity, so far as to give validity to any pledge. Hen or 
transfer given, made or created thereby, as on the faith thereof, and no prop- 
erty so stored or deposited, as specified In such bills of lading or receipts, 
shall be delivered except on surrender and cancellation of such receipts and 
bills of lading ; provided, that all such receipts and bills of lading which shall 
have the words, *Not negotiable,* plainly written or stamped on the face there- 
of, shall be exempt from the provisions of this act 

"Sec. 531. Any warehouseman, wharfinger, forwarder or other person who 
shall violate any of the provisions of this act shall be deemed guilty of a 
criminal offense, and upon Indictment and conviction shall be fined In any 
sum not exceeding five thousand dollars, or imprisoned in the penitentiary 
of this state not exceeding five years, or both; and all and every person or 
persons aggrieved by the violation of any of the provisions of this act may 
have and maintain an action at law against the person or persons, corpora- 
tion or corporations violating any of the provisions of this act, to recover all 
damages which he or they may have sustained by reason of any such viola- 
tion as aforesaid, before any court of competent Jurisdiction, whether such 
person or persons shall have' been convicted of fraud as aforesaid under 
this act or not. 

"Sec. 532. All the provisions of this act shall apply to bills of lading, and 
to all i)ersons or corporations, their* agents or servants, that shall or may 
issue bills of lading of any kind or description, the same as If the \7ords 
'forwarder* and *bllls of lading* were mentioned In every section of said act" 

By an act approved May 23, 1907, this statute was amended as follows: 

"Section 1. That it shall be lawful for a shipper or consignee of goods to 
make, execute and deliver to, and the carrier to take and receive a good, 
sufiicieut and valid bond in a sum double the value of the goods, conditioned 
that, the shipper or consignee shall within a reasonable time thereafter, 
deliver to the carrier the original receipts and bills of lading issued for said 



Digitized by 



Google 



IK BE T. H. BUNCH CO. 523 

goods or shall pay the yalne of said goods to the carrier upon demand ; and 
upon the execution and delivery of said good, sufficient and valid bond as 
aforesaid, it shall he lawful for the carrier to deliver up the said goods to 
the shipper or consignee, without requiring the Immediate surrender of said 
original bills of lading and receipts and for so doing the carrier shall not 
incur the penalty of the law as set forth in chapter 15 of Kirby's Digest'* 
Sess. Acts Ark. 1907, p. 861. 
The facts are practically undisputed, and the court finds them as follows: 
That the railway company is a common carrier, as alleged In the proof 
of claim, and that the bankrupt was engaged in the grain and produce busi- 
ness in the city of Little Rock; that said bankrupt made its purchases in 
large lots in Kansas, Nebraska, Missouri, and other western states. These 
purchases of grain would be shipped over the railway's line to Little Rock, 
and bills of lading issued by it to the vendor consigned to the shipper's order. 
The shipper, who was also the vendor, would then draw on the bankrupt 
for the purchase price of the shipment, attaching the draft to the bill of lad- 
ing, which was Indorsed bV the shipper, with directions to deliver to the 
bankrupt upon payment of the draft. Most of these drafts were sold by 
the shippers to various banks who sent them to banks at Little Rock for col- 
lection. The bankrupt would either pay these drafts with loans obtained 
from local banks executing its notes and leaving the bills of lading as col- 
lateral security, or accept the drafts in order that the local banks could remit 
for them and carry them as loans to the bankrupt with the bill of lading as 
security. Shipments to the value of ^5,000 were made in the same manner, 
but the drafts were not negotiated by the vendors ; they retaining the same. 
The business of the railway company with the bankrupt being very exten- 
sive, and the shipments frequently reaching Little Rock before the arrival 
of the drafts with the bills of lading attached, the bankrupt and railway 
company agreed that, if the bankrupt would execute to the railway company 
a bond in the sum of $25,000 to secure it for shipments delivered without 
surrender of the bills of lading, shipments to the value of that sum would 
be delivered to it without the surrender of the bills of lading, which" were 
to be surrendered as soon as they arrived and were taken up by the bank- 
rupt. The local agent of the railway company, who had jwsitive instructions 
not to make deliveries of shipments without the surrender of the bills of 
lading exceeding In value the amount of the bond, made them largely in 
excess of the bond, relying upon the bankrupt's assurance that the bills 
of lading were in its possession and would be delivered to him at later dates ; 
the excuse being that the grain was needed at once for reshipment, and that 
the bills of lading, although In possession of the bankrupt, would have to be 
entered on its books and checked off, which caused' a delay. 

At one time, the agent testified, when he called for bills of lading, the 
president of the bankrupt corporation showed him a large number of the 
bills of lading then in its safe, but which had not been checked off, and for 
that reason not delivered to him. When the grain company became insolvent, 
it was found that bills of lading for shipments delivered to the bankrupt in 
excess of the bond were held by banks as collateral or loans as above set 
forth, and some were held by the original vendors, amounting to the sum now 
in dispute. The railway company paid these claims off in October, 1909, 
shortly after the insolvency proceedings had been begun, taking the assign- 
ments as set out in the original proof of daim. After the objections had 
been made hy the trustee and creditor, they procured the assignments set 
oat in the amended proof of claim, antedating them so as to correspond with 
the dates the payments were made by it. The amounts claimed by it are 
Justly owing by the bankrupt on its notes and accepted bills and open ac^ 
counts of the vendors. 

Thos. S. Buzbee, for railway company. 

Rose, Hemingway, Cantrell & Loughborough, for trustee. 

W. L. & D. D. Terry, for W. B. Worthen Co. 

TRIEBER, District Judge (after stating the facts as above). The 
conclusions reached by the court upon the main issue involved here- 
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in make it unnecessary to determine whether the act of May 23, 
1907, authorizes the carrier to deliver |^oods to the consignee without 
the surrender of the bills of lading, without taking a bond in double 
the value of the shipment as provided by that amendatory act, but 
solely on the credit of the consignee ; the carrier assuming the risk of 
collecting from him the value of the shipment if obliged to pay there- 
for to one to whom the bill of lading had been assigned for value. We 
will, therefore, dispose of the case as if the act ot 1887 had not been 
amended, but is still in full force as originally enacted, except as it may 
become necessary to refer to it for the purpose of ascertaining the in- 
tent of the Legislature in enacting these statutes. 

On behalf of the trustee, it is claimed that as this statute forbids a 
carrier to deliver goods without a surrender or cancellation of the 
bill of lading, and makes a violation of this provision of the statute 
a crime, public policy requires that the claim of the railway company 
should be disallowed, as it is for the value of grain shipped over its 
line and delivered to the bankrupt without surrender of the bill of 
lading; the assignments of the notes and bills and open accounts se- 
cured by the bills of lading being made solely for the purpose of en- 
abling it to make this claim. 

As the amended petition takes the place of the original, it is unneces- 
sary to refer to the original except for the purpose of ascertaining 
the good faith of the railway company in making this claim. The 
claim of the railway company as set out in its amended proof of claim 
is not to recover in its own right the value of the grain wrongfully 
delivered to the bankrupt and by it converted ; but it seeks to recover 
as assignee and owner of the notes and accepted bills of the bankrupt 
and of the accounts of the original vendors. It is not denied that its 
assignors could successfully maintain an action against the bankrupt 
on these claims; but it is earnestly urged that, the railway company 
having violated the statute, it is therefore outlawed, and cannot re- 
cover, although the banks or any other assignee or holder of them 
could have done so. 

In National Bank & Loan Co. v. Petrie, 189 U. S. 423, 425, 23 Sup. 
Ct. 612, 47 L. Ed. 879, a similar contention was made, but the court 
refused to sustain it, saying: 

'*A person does not become an outlaw and lose all rights by doins an 
Illegal act'' 

The law is well settled that, if the plaintiff does not require the aid 
of an illegal transaction to establish his claim, he may recover if the 
defendant has possession of a thing of value belonging to plaintiff. 
As stated in Dent v. Ferguson, 132 U. S. 60, 10 Sup. Gt 13, 33 L. 
Ed. 342: 

"A new contract founded on a new and independent consideration. If 
fair and lawful, although in relation to property re£V)ectiDg which there liad 
been unlawful or fraudulent transactious between the parties, will be de- 
termined by the courts on its own merits; and if the new consideration t>e 
valid and adequate it will be enforced." 

To the same effect are Planters' Bank v. Union Bank, 16 Wall. 483, 
500, 21 L. Ed. 473; Armstrong v. American Exchange Bank, 133 
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U. S. 433, 469, 10 Sup. Q. 450, 33 L. Ed; 747. And this is the rule 
established by the Supreme Court of this state in a number of cases. 
In Martin v. Hodge, 47 Ark. 378, 384, 1 S. W. 694, 696, 68 Am. Rep. 
763, it was said : 

''The test of illegality to determine whether plaintiff is entitled to recover 
is his ability to establish his cause of action without aid from an illegal 
transaction." 

To the same effect is Barks ▼. Harris, 91 Ark. 206, 206, 120 S. W. 979, 23 
L. B. A. (N. &) 626. 

Under the Constitution and laws of this state a usurious contract is 
wholly void, the penalty imposed being a forfeiture of the principal 
as wdl as the interest ; but it has been uniformly held by the Supreme 
Court that a surrender of a valid security not tainted by usury for 
a security invalid for usury is not a satisfaction and will not bar a 
recovery on the original valid debt or security. Humphrey v. Mc- 
Cauley, 65 Ark. 143, 17 S. W. 713 ; Tillman v. Thatcher, 66 Ark. 334, 
19 S. W. 968; Johnson v. Hull, 57 Ark. 650, 22 S. W. 176. 

In the last-cited case the original agreement was not usurious, but 
by a subsequent agreement a usurious rate of interest was agreed 
upon. In an action on the original agreement the second usurious 
agreement was pleaded. The court, in overruling it, said : 

''Plaintiff is under no necessity of relying upon either the note or mort- 
gage in which the excessive interest is stipulated for, and his claim is found- 
ed upon a contract clearly separable from both of these writings." 

It is also insisted that the railway company and the bankrupt are 
joint tort-feasors, and that, as one joint tort-feasor cannot recover 
from another, the assignment of the claims to the railway company is 
but an indirect method to enable one joint tort-feasor to collect from 
the other. The statement of law is correct, but the premises arc not. 
The liability of the railway company to the owners of the bills of lad- 
ing may well be based on its contract to carry and deliver the goods 
to the holder of the bill of lading, and its failure to do so is a breach 
of that contract. It may be that an action of trover might also lie 
and the act of the railway company treated as a conversion ; but, look- 
ing at the facts in this case, it is clear that there was no conversion of 
the goods by the railway company, but merely a breach of contract. 

Upon the undisputed facts in this case no one will question the fact 
that these claims could have been enforced by the banks or their as- 
signs against the bankrupt as the maker and acceptor of the notes and 
bills without any aid from the bills of lading, for there is no claim 
that they were executed without a valid and good consideration. The 
railway company, as assignee and owner of them, can establish its 
cause of action without aid from any illegal transaction. Assuming 
that it could not recover in an action based upon an implied promise 
to pay for the grain delivered in violation of the statute and then con- 
verted by the bankrupt, the law does not prevent a recovery on such 
claims which, if presented by the original creditor or any other as- 
signee than the railway company, would be allowed as valid without 
question, because in a transaction wholly independent of these eviden- 
ces of indebtedness, and which was not a part of the consideration 
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moving the bankrupt to execute them, it had been guilty of a violation 
of a criminal statute. 

A similar question arose under the statutes of New York, which are 
very much like the Arkansas statute, and upon facts but slightly differ- 
ent from those established in the case at bar. Burnham v. Cape Vin- 
cent Seed Co., 142 N. Y. 169, 172, 36 N. E. 889. There the ware- 
houseman had permitted the consignee, after he had accepted a draft 
to which the bill of lading was attached, to remove the goods without 
surrender of the bill of lading. Thereupon the bank, the holder of the 
draft and bill of lading, demanded the goods, and the warehouseman, 
being unable to deliver them, paid the draft, taking an assignment 
thereof and a surrender of the bill of lading.* In an action against 
the seed company, who had wrongfully obtained possession of the 
goods, the plea was interposed that the warehouseman had parted with 
the goods in violation of section 633 of the Penal Code of that state, 
which is almost identical with section 531, Kirby's Dig. ; but the plea 
was overruled, the court saying: 

'^The defense based on plaintiffs alleged violation of section 633 of the 
Penal Code has no foundation in fact or In law. The section referred to is 
designed to protect bona fide holders of negotiable warehouse receipts, by 
inflicting a severe penalty on warehousemen who wrongfully deliver to third 
parties articles covered by the receipt. In the case at bar the plaintiff held 
the cargo of peas as security from the Ontario bank, and If, before the 
bank's debt was paid, he had wrongfully delivered it to the defendant, he 
would have been criminally liable under section 033 of the Penal Code, and 
the bank could have proceeded against him in a civil action for dama&res. 
The facts in this Case show that the section quoted has no .application. The 
plaintiff, before this action was commenced, had paid the claim of the On- 
tario bank and was subrogated to all its rights as against the defendant ; his 
cause of action was on the draft, although inartlflcially pleaded ; the defend- 
ant, by the verdict of the Jury, is found to have received the cargo which 
was covered by the warehouse receipt held by the bank, and there is no 
reason In morals or In law why it should not pay the draft accepted in pay- 
ment of property it has reduced to possession." 

These statutes of Arkansas, although never construed by the Su- 
preme Court of the state on the particular point now involved, have 
received construction as to its intent in two well-considered cases. 
Martin v. Railway Co., 55 Ark. 510, 524, 19 S. W. 314; Nebraska 
Meal Mills v. Railway Co., 64 Ark. 169, 173, 41 S. W. 810, 38 L. R. 
A. 358, 62 Am. St. Rep. 183. 

In the first-cited case the court said : 

**The act was passed to protect bona ftde holders of the receipts of ware- 
housemen and bills of lading of carriers. ♦ ♦ * The main object of the 
act is to fix the liability of warehousemen, common carriers, and other per- 
sons named In the act, to the holders of their receipts or bills of lading. To 
do this it prohibits them from issuing the same, except for property In their 
actual possession, and from selling or incumbering, shipping or transferring, 
or permitting to be shipped, transferred, or removed beyond their control, 
the property for which a receipt or bill of lading has been given without the 
written assent of the person or persons holding such receipt or bill of lading. 
Their liability for a violation of the act is limited to the persons aggrieved, 
who are the persons interested in the property descril)ed in the receipt or 
bill of lading. It does not undertake to define the duties and liabilities of 
the warehousemen, carriers, and other persons named therein, to third per- 
sons, and does not change their rights, relations, duties, or liabilities to 8U<^ 
persons, but leaves them as they were before its enactment" 
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In the last-cited case, the railway company had delivered some 
goods to the consignee without surrender of the bill of lading which 
the seller had retained and intended not to be delivered until the pur- 
chase money for which a draft had been drawn on the consignees, and 
which was attached to the bill of lading, had been paid. As the bill 
of lading was directed to the consignee and not to shipper's order, the 
railroad company delivered the goods to him without surrender of the 
bill of lading. Thereupon the consignor, the holder of the bill of lad- 
ing, sued the carrier for the value of the goods, the consignee, being 
insolvent, insisting that the surrender of the goods in violation of this 
statute made it liable/ but the court refused to sustain this contention, 
and held that : 

"The purpose of the statute was to protect persons not parties to the hill 
of lading originally, hut who for a valuable consideration acquired an Interest 
In the property represented by it through the transfer of the bill of lading tp 
them." 

2. Does this statute prevent a recovery by the carrier of the value 
of property delivered in violation thereof and by the receiver con- 
verted to his own use? While there is some conflict among the deci- 
sions of the state courts as to the effect of an act not malum in se but 
only malum prohibitum, the decisions of the national courts are prac- 
tically unanimous that there is an important distinction. United States 
V. Bradley, 10 Pet. 343, 360, 9 L. Ed. 448 ; Spring Company v. Knowl- 
ton, 103 U. S. 49, 26 L. Ed. 347; Ewell v. Daggs, 108 U. S. 143, 150, 
2 Sup. Ct. 408, 27 L. Ed. 682; Dunlop v. Mercer, 156 Fed. 545, 555, 
86 C. C. A. 435. 

In Ewell V. Daggs the court said: 

"A distinction is made between acts which are mala In se, which are gen- 
erally regarded as absolutely void in the sense that no right or claim can be 
derived from them, and acts which are mala prohibitum, which are void or 
voidable according to the nature of the thing prohibited." 

There is another equally well settled rule of law so far a3 the na- 
tional courts are concerned. When a statute imposes specific penalties 
for its violation, ^here the act is not malum in se, and the purpose of 
the statute can be accomplished without declaring contracts in viola- 
tion thereof illegal, the inference is that it was not the intention of the 
lawmakers to- render such contracts illegal and unenforceable. Har- 
ris V. Runnels, 12 How. 79, 13 L. Ed. 901 ; Farmers', etc., Nat. Bank 
V. Dearing, 91 U. S. 29, 23 L. Ed. 196 ; National Bank v. Matthews, 
98 U. S. 621, 629, 25 L. Ed. 188 ; Bamet v. National Bank, 98 U. S. 
555, 25 L. Ed. 212 ; Louisiana v. Wood, 102 U. S. 294, 298, 26 L. Ed. 
153 ; Fritts v. Palmer, 132 U. S. 282, 289, 293, 10 Sup. Ct. 93, 33 L. 
Ed. 317; Central Transportation Co. v. Pullman Co., 139 U. S. 24, 
60, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Logan County Bank v. Townsend, 
139 U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107; Merchants' Cotton 
Press Co. v. Insurance Co., 151 U. S. 368, 388, 14 Sup. Ct. 367, 38 L. 
Ed. 195 ; Pullman Co. v. Central Transportation Co., 171 U. S. 138, 
18 Sup. Ct. 808, 43 L. Ed. 108 ; Connoly v. Union Sewer Pipe Co., 
184 U. S. 540, 545, 22 Sup. Ct. 431, 46 L. Ed. 679 ; Yates v. Jones 
National Bank, 206 U. S. 158, 179, 27 Sup. Ct. 638, 51 L. Ed. 1002 ; 
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Hanover National Bank v. First National Bank, 109 Fed. 421, 426, 
48 C. C. A. 482, 487 ; Dunlop v. Mercer, supra ; Boatman's Bank v. 
Fritzlen (C. C.) 175 Fed. 183. 

The rule to be deduced from these authorities is that, when such a 
plea of illegality is set up, the court must examine the entire statute 
in order to discover whether or not the Legislature intended to pre- 
vent courts of justice from enforcing contracts based on the act pro- 
hibited, and unless it does so appear only the penalties imposed by 
that statute can be enforced. A reference to a few of the leading 
cases on that subject will show how well settled this rule is in the 
courts of the United States. 

In Harris v. Runnels the plea in bar to an action on a note was that 
"the consideration was the purchase of a slave imported into the state 
of Mississippi, which the statute prohibited." The only penalty pro- 
vided in the statute was a fine on the seller and purchaser, and it was 
held that, the context of the statute showing no other penalty was in- 
tended, the plea was bad. 

The national banking act prohibits these banks from making loans 
secured by real estate. In National Bank v. Matthews it was sought 
to foreclose a mortgage taken by a national bank in violation of the 
statute, and this statutory prohibition was pleaded as a defense. The 
Supreme Court of Missouri sustained the plea. On error the Su- 
preme Court of the United States reversed that decision and held 
that from an examination of the entire statute it did not appear that 
Congress intended to declare a contract made in violation of the stat- 
ute void, and the bank was entitled to a foreclosure of the mortgage. 

In Bamet v. National Bank' a like construction was given to that 
part of the national banking act prohibiting usurious contracts, and 
this has been uniformly followed by all courts ever since. 

In Fritts V. Palmer a conveyance, of land made to a foreign corpora- 
tion prohibited under a penalty from doing business in the state of 
Colorado was sought to be set aside by the vendor ; but the court held 
the deed passed a valid title to the corporation, basing its decision upon 
the ground that, as the statute imposed a penalty and did not declare 
that contracts and deeds in violation thereof were void, it indicated 
that the Legislature did not intend to make them so. 

In Marsh v. Fulton County, 10 Wall. 676, 684, 19 L. Ed. 1040, it 
was said: 

•The obligation to do Justice, rests upon all persons, natural and artlflclal« 
and, if a county obtains tbe property or money of others without authority, 
the law, independent of any statute, will compel a restitution or compensa- 
tion." 

In Central Transportation Co. v. Pullman Company, the court said : 

**A contract ultra vires being unlawful and void, not because It la In itself 
immoral, but because the corporation, by the law of its creation. Is Incapable 
of making it, the courts, while refusing to maintain any action upon the 
unlawful contract, have alw^ays striven to do Justice between the parties, so 
far as could be done consistently with adherence to law, by permitting prop- 
erty or money, parted with on the faith of the unlawful contract, to be re- 
covered back or compensation to be made for it In such case, however, the 
action is not maintained upon the unl&wful contract, nor according to its 
terms; but on an Implied contract of the defendant to return, or, failing to 
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do that, to make compensation' for, property or money which It has no right 
to retain. To maintain such an action is not to affirm, but to disaffirm, the 
unlawful contract." 

In Connoly v. Union Sewer Pipe Co. this question is again fully 
discussed, and the broad rule laid down : 

"Assuming, as defendants contend, that the aUeged combination was il- 
legal if tested by the principles of the common law, still it would not follow 
that they could, at common law, refuse to pay for pipe bought by them under 
special contracts with the plaintiff. The illegality of such combination did 
not prevent the plaintiff corporation from selling pipe that it obtained from 
its constituent companies or either of them. It could pass a title by a sale 
to any one desiring to buy, and the buyer could not Justify a refusal to pay 
for what he bought and received by proving that the seller had previously, 
in the prosecution of its business, entered into an illegal combination with 
others in reference generally to the sale of Akron pipe." 

In Merchants' Cotton Press Co. v. Insurance Company the validity 
of bills of lading was attacked upon the ground that rebates and draw- 
backs had been granted to the shipper; but Mr. Justice Jackson, 
speaking for the court, quotes with approval the following excerpt 
from the decision of the Supreme Court of Tennesssee in that case: 

"This fact of special rate and rebate is denied, and it is a matter of con- 
troversy and conflict of evidence. • • • We are of opinion, however, and 
rest our decision upon the ground, that if it were assumed that the law was 
applicable, and the fact of agreement for rebate and special rate proven, it 
would not prevent liability on the part of the carrier for the freight received 
and covered by insurance in the hands of the carrier's agent The law makes 
such agreements as to rebate, etc., void, but does not make the contract of 
affreightment otherwise void, and we think there is nothing in the law or 
the policy of It which requires a construction that would excuse a carrier 
from all liability when it made such a contract in connection with that for 
receipt and transportation of freight. Such a construction would encourage 
rather than discourage such unlawful agreements for rebates. The carrier 
might prefer them to liability for the freight Such a contract for rebate 
would be void, and could not be enforced ; but we think the shipper could nev- 
ertheless recover for loss of his freight through the carrier's and insurer's 
negligence. No different construction has yet been put upon the interstate 
commerce law so far as we are advised, and we decline to give it any other." 

In Yates v. Jones National Bank it was held that: 

"The civil liability of national bank directors, then, in respect to the 
making and publishing of the official reports of the condition of the bank, a 
duty solely enjoined by the statute, being governed by the national banking 
act, it is self-evident that the rule expressed by the statute is exclusive, be- 
cause of the elementary principle that, where a statute creates a duty and 
prescribes a penalty for nonperformance, the rule prescribed by the statute 
Is the exclusive test of liability." 

The latest decisions of the Supreme Court on that subject are Citi- 
zens' Central National Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 

364, 54 L. Ed. , and Earling v. Eneigh (opinion filed May 31, 1910, 

and not yet officially reported) 30 Sup. Ct. 672, 54 L. Ed. . 

In the Appleton Case it was sought to recover money loaned by the 
Cooper Exchange Bank, of which Appleton became receiver, to a 
debtor of the Citizens' Bank, to be used for the purpose of paying that 
debt, and the money was so applied ; the Citizens' Bank guaranteeing 
to the Cooper Exchange Bank the payment of the loan. The plea of 
illegality and ultra vires was set up in bar to this action; but the 
180 F.— 34 
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court held that, although the guaranty was ultra vires, and therefore 
illegal, as the bank had received the money, it was liable on the implied 
contract which made it its duty to account to the Cooper Exchange 
Bank for the money advanced by the latter in execution of the agree- 
ment made by the former with the borrower. The court, speaking by 
Mr. Justice Harlan, said : 

"Whatever may be said as to the validity of the written ffuaranty now al- 
leged to be Illegal, the judgment can be supported based wholly on the Im- 
plied contract which made it the duty of the Central National Bank, under 
the facts disclosed, to account to the Cooper Exchange Bank for the money 
obtained from the latter in execution of the agreement made by the former 
with the borrower." 

In the Earling Case the stock of a corporation engaged in the busi- 
ness of a creamery and making butter was turned over to the cashier 
of a national bank, but in trust for the bank, to whom the corporation 
was indebted. The business was carried on in the name of the origi- 
nal corporation, but for the benefit of the bank, and under its control. 
The corporation becoming insolvent, creditors of the creamery, while 
under rhanagement for the benefit of the bank, sued the receiver and 
the bank. The plea was that the national banking act prohibited it 
from doing other than a banking business, and for that reason there 
was no liability; but the court held that it was liable for these debts, 
saying : 

"Although restitution of property obtained under a contract which was 
Illegal cannot be adjudged by force of the illegal contract, yet, as the obliga- 
tion to do justice rests upon all persons, natural and artificial, if defendant 
obtained the money or property of others without authority, the law, inde- 
pendent of express contract, will compel restitution or compensation." 

In Pangbom v. Westlake, 36 Iowa, 546, 549, the rule is thus tersely 
stated : 

"We are, therefore, brought to the true test, which Is that while, as a 
general rule, a penalty implies a prohibition, yet the courts will always look 
to the language of the statute, the subject-matter, the wrong or evil which it 
seeks to remedy or prevent, and the purpose sought to be accomplished in Its 
enactment; and, if from all these it is manifest that it was not intended to 
imply a prohibition or to render the prohibited act void, the courts will so 
hold and construe the statute' accordingly.'* 

Was it the intention of the General Assembly of the state of Arkan- 
sas, as expressed in the statute, to impose upon a carrier delivering 
goods to the consignee without surrender or cancellation of the bill of 
lading, in addition to the large fine imposed by the statute if con^ 
victed in a criminal proceeding, and a civil liability for all damages sus- 
tained by the owner of the bill of lading, the further penalty of being 
prohibited from collecting the value of the goods thus illegally deliv- 
ered ? At common law a bill of lading, as stated in Pollard v. Vinton, 
105U. S. 7, 26 L.Ed. 998: 

'*While a symbol of ownership designed to pass from hand to hand with 
or without indorsement, and is efficacious for its ordinary purposes in the 
hands of the holder, it is not a negotiable instrument or obligation in the 
sense that a bill of exchange or a promissory note is. Its transfer does not 
preclude, as in those cases, all inquiry into the transaction in which it 
originated, because it has come into hands of persons who have innocently 
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paid value for It The doctrine of bona fide purchasers only applies to it in 
a limited sense. It is an instrument of a twofold character. It is at once 
a receipt and a contract In the former character it is an acknowledgment 
of the receipt of property on board his vessel by the owner of the vessel. 
In the latter it is a contract to carry safely and deliver. The receipt of the 
goods lies at the foundation of the contract to carry and deliver. If no 
goods are actually received, there can be no valid contract to carry or to 
deliver." 

« 

To the same effect are The Lady Franklin, 8 Wall. 325, 19 L. Ed. 
455 ; Shaw v. Railroad Co., 101 U. S. 557, 25 U Ed. 892 ; Iron Moun- 
tain Railway Co. v. Knight, 122 U. S. 79, 7 Sup. Ct. 1132, 30 L. Ed. 
1077; Friedlander v. Texas & Pacific R. R. Co., 130 U. S. 416, 9 Sup. 
Ct. 570, 32 L. Ed. 991 ; Missouri Pacific Ry. Co. v. McFadden, 154 
U. S. 155, 14 Sup. Ct. 990, 38 U Ed. 944. 

The rapid growth of the commerce of the nation, shipments of 
products amounting in value to millions daily, necessitated a change of 
the common law. As appears from the foregoing cases, and numerous 
others to be found in the state as well as national reports, gross frauds 
were frequently practiced on vendees and banks by reason of bills of 
lading being issued by dishonest agents of the carriers when no goods 
had been delivered for shipment, and these bills were used for the 
fraudulent purpose of obtaining payment of the value of goods never 
shipped and for which there was no redress against the carrier, the 
only responsible party. To remedy that evil the Legislatures of most 
of the states, including this state, enacted statutes making them nego- 
tiable "in the same manner as bills of exchange and promissory notes," 
and, to prevent the fraudulent practice then prevailing, prohibited the 
issuance of bills of lading unless the goods were actually received by 
the carrier. To further protect the purchasers of these bills thus made 
negotiable, these statutes prohibit the delivery of the goods except 
upon surrender of the bill of lading. To prevent evasions of this stat- 
ute, the act of this state prescribes certain penalties. Upon conviction 
in a criminal proceeding there is to be a fine not exceeding $5,000 and 
imprisonment in the penitentiary not exceeding five years, or both, and 
in addition thereto a liability in a civil action for all damages sustained 
by the owner of the bill of lading. It was no doubt supposed that 
these heavy penalties would deter carriers and their agents from vio- 
lating the statute, and the liability of the carrier for the loss sustained 
by purchasers of the bills or warehouse receipts would protect them, 
and thus remedy the mischief then prevailing. To impose the addi- 
tional liability on the carrier of depriving him of the right to maintain 
an action for the goods obtained without surrender of the bill of lad- 
ing or the value if converted was evidently not deemed necessary, for 
it would award a premium to one of the wrongdoers and add to the 
severe punishment of the carrier provided by the statute. Courts 
should place no such construction on the act unless this intention is 
clearly expressed in the act. Bowditch v. N. E. Life Ins. Co., 141 
Mass. 292, 296, 4 N. E. 798, 55 Am. Rep. 474 ; De Lucca v. North 
Little Rock (C. C.) 142 Fed. 597, 605 ; Nebraska Meal Mills v. Rail- 
way Co., 64 Ark. 169, 173, 41 S. W. 810, 811, 38 L. R. A. 358, 62 Am. 
St. Rep. 183, where the court said: 
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•To Justify fhe court In arriving at such a conclusion, the language of the 
act to that effect should be so plain and direct that it would be unreasonable 
to give It a different meaning." ' 

The rule would of course be different if the goods were delivered in 
pursuance of an illegal agreement or conspiracy between the carrier 
and the consignee for the purpose of defrauding the rightful owners. 
This would be a tort for which all parties aiding in its commission 
would be liable at common law even in the absence of any statute, and 
all parties engaged in it would be joint tort-feasors, or if it were 
sought to enforce specific performance of such an agreement. 

That great inconvenience often resulted from a strict compliance 
with the provisions of section 630 of Kirby's Digest was recognized 
by the General Assembly of the state, and to prevent injuries arising 
therefrom it enacted the act of May 23, 1907. This is clearly shown 
by the preamble to that act, which is as follows : 

"Whereas, section 530 of Kirby's Digest Arkansas Statutes^ provides that: 
No property stored or deposited for which receipts and bills of ladini; have 
been issued, shall be delivered up by the carrier, warehouseman, wharfinger 
or other person or firm except on surrender and cancellation of such receipts 
and bills of lading; and, whereas, It often happens that the shipper or con- 
signee fails to receive said bill of lading or original receipt and the goods 
called for therein cannot be delivered on account of the absence of the orig- 
inal receipts and bills of lading, thus causing delay and injury to the goods. 
Therefore, be it enacted," etc. 

Upon the facts in this case the court is of the opinion that the action 
of the referee in allowing the claim was right, and for this reason it 
is approved. 



MOODY V. EASTERN OREGON LAND CO. 
(Circuit Court, D. Oregcm.. July 5, 19ia) 

No. 3,iia 

1. Specifio Peeformawcb (I 94*)— Pebfobmance bt Plaintiff. 

One suing to specifically perform a contract to convey must show math 
stantial compliance with his obligations or waiver thereof by vendor. 

[Ed. Note. — ^For other cases, see Specific Performance, Gent Dig. Ii 
249-256; Dec. Dig. § 94.*] 

2. Specific Pebfobmancb (| 117*) — Defense— Pleading. 

On suit to specifically perform a contract to convey, a vendor cannot 
complain of purchaser's failure to show payment of taxes as required by 
the agreement, where no issue on that point is made by the pleadings. 

[Ed. Note. — ^For other cases, see Specific Performance, Dee Dig. S 11T.*1 

a Vendob and Pdbchaseb (I 335*) — Contbact to Convey— Fobfeitube. 

Where a contract to convey does not provide for forfeiture on pur- 
chaser's failure to make stipulated payments when due, no forfeiture re- 
sults ipso facto from such default; it being necessary for the vendor to 
signify to the purchaser a purpose to insist on surrender. 

[EM. Note. — For other cases, see Vendor and Purchaser, Cent I>lg. | 
981; Dec. Dig. fi 335.*] 

•For other caaet bm game topic ft S kumbmr In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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i. Yendob and pimcHASEB (§ 289*) — Contract to CJonvet— Plaintiff's De- 
fault—Vendor's Remedies. 

Where a contract to convey does not provide for forfeiture on the pur- 
chaser's failure to make stipulated payments when due, on such default 
the vendor may elect to retake possession and sue In ejectment ; or sue to 
foreclose contract and recover the balance due on the purchase price or 
sue to cancel the contract 

[Ed. Note. — ^For other cases, see Vendor and Purchaser, Dec Dig. r 
269.*] 

& Vendor and Pttrchasbb (§ 187*)— Contract to Convey— Purchaser's De- 
fault—Waiver, 

The purchaser's default In making stipulated payments under a con- 
tract to convey may be expressly waived by agreement or impliedly by 
the vendor's acts relied on by the purchaser. 

[Ed. Note. — ^For other cases, see Vendor and Purchaser, Cent Dig. 19 
874. 375; Dec. Dig. fi 187.*] 

fL Vendor and Purchaser (i 187*) — Contract to Convey— Purchaser's De- 
fault— Waiver— Acceptance of Payment. 

Purchaser's default in making stipulated payments under a contract to 
convey is waived by the vendor afterwards accepting payment 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent Dig. H 
874. 375; Dec. Dig. | 187.*] 

7. Vendor and Purchaser (fi 2d9*) — Contbaoi to Convey— Purchaseb's Db- 
FAULT— Waiver. 

Demand for possession by a vendor under a contract to convey on the 
purchaser's default in making stipulated payments being waived by sub- 
sequent acceptance of a payment, another demand was necessary before 
the vendor could rescind the contract 

[Ed. Note. — ^For other cases, see Vendor and Purchaser, Cent Dig. | 
888; Dec Dig. fi 289.*] 

& Principal and Agent (| 128*) — ^Agent's Authority— £2videncb— Suffi- 
ciency. 

Evidence held to show that the agent of vendor, under a contract to 
convey, did not exceed his authority in accepting a payment after the 
purchaser's default 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. fifi 420- 
429; Dec Dig. fi 123.*] 

9. Pbincipal and Agent (fi 171*) — ^Agent's Acts— Ratification. 

If an agent of the vendor under a contract to convey exceeded his au- 
thority In accepting a payment after the purchaser's default, the act was 
ratified by the vendor's retention of the payment 

[Ed. Note.— For other cases, see Principal and Agent, Cent Dig. fifi 644- 
655; Dec. Dig. fi 171.*] 

10. Specific Pebfobkancb (fi 07*) — Right to Relief. 

One who demanded a deed under a contract to convey tendering the re- 
quired payment after waiver by the vendor of default In earlier payments 
was entitled to specific performance. 

[Ed. Note.— For other cases^ see Specific Performance, Cent Dig. fifi 
286^298; Dec. Dig. fi 97.* 

Persons entitled to enforce specific performance, see note to Lawyer v. 
Post 47 a C. A. 403.] 

IL Specific Performance (fi 16*) — ^Requisites— Eqihty. 

One seeking specific performance must show, not only a legal right 
thereto, but also that it will be just 

[Ed. Note.— For other cases, see Specific Performance, Cent Dig. fifi 35, 
Sa; Dec. Dig. fi 16.*} 

•For other cases see same topic * S numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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In Equity. Suit by Z. F. Moody against the Eastern Oregon Land 
Company. Decree for complainant. 

Martin L. Pipes, for complainant. 

Williams, Wood & Linthicum and Huntington & Wilson, for de- 
fendant. 
• 

WOLVERTON, District Judge. This is a suit upon the part of 
the purchaser, under an executory contract, to compel the specific 
performance thereof by a conveyance by the vendor of the real prop- 
erty involved. The contract was entered into January 2, 1^02, by the 
terms of which the defendant covenants and agrees, upon the pay- 
ment of certain money consideration by the complainant, to convey 
to complainant, by warranty deed, certain lands situated in Was- 
co and Sherman counties, Or., particularly described, consisting of 
2,547.25 acres. The complainant, on the other hand', promises and 
agrees to pay for said lands the full sum of $8,457.75, in installments, 
as follows : $1,457.75 upon tlie execution of the contract, and $1,750 
annually thereafter, on the 1st day of January, 1903, 1904, 1905, 
and 1906, with interest at the rate of 8 per cent, per annum, payable 
semiannually ; and, further, that he will pay all taxes assessed against 
the property. The parties further mutually stipulate as follows : 

"In case the party of the first part shall make default In the payment of 
any one or more of the sums of money herein figreed to be x>aid, for a period 
of six months, the said party of the first part agrees to surrender the posses- 
sion of the premises herein described to the party of the second part, which 
Is hereby empowered to take possession of the same and terminate this con- 
tract 

"The payment of said sums and Interest, and the strict performance by the 
party of the first part of all the covenants . and agreements herein contained, 
to be by said party of the first part kept and performed, are hereby made a 
condition precedent to the said conveyance, and time is of the essence of this 
contract** 

The bill of complaint, besides setting out this contract, shows a 
tender of the balance of the consideration due, and some matter de- 
signed to establish waiver by the defendiant of prompt payment on the 
part of the complainant. Complainant further avers that he has 
done and performed all things required by him to be done or performed 
under such agreement, and brings the money due into court to be paid 
defendant on the rendition of the decree. 

By answer, the defense of failure to perform on the part of the 
complainant, in that he failed and refused to make the stipulated 
payments of the purchase price as required, is interposed; and by 
cross-bill defendant seeks a rescission and cancellation of the contract, 
and to this end brings the consideration previously paid into court, 
and tenders it to the complainant, to be paid to him upon the entr>' 
of decree as prayed. 

There is but little disagreement in the testimony. Payments on the 
contract were made and received as follows : On February 13, 1902, 
$1,457.75 principal; January 24, 1903, $560 interest to January 2, 
1903, and $14.20 interest on deferred interest payment ; June 2, 1903, 
$280 interest to July 2, 1903; December 31, 1903, $280 interest to 
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January 2, 1904; December 29, 1905, $1,120 interest to January 2, 
1906, and $67 interest on deferred interest payment ; August 13, 1906, 
$280 interest to July 2, 1906. 

It will be noted that the first payment of principal was not made un- 
til 42 days after the contract was signed; that installment being 
payable in cash. The first payment of interest was for one year, and 
was not paid semiannually as required, nor until 22 days after the 
second interest payment and the first installment of principal became 
diue. The second payment of interest was made a month before it 
was payable ; the third two days before due ; and the fourth payment 
was not made until almost two years' interest had accumulated, and 
the first, second, and third installments of the principal had fallen 
due, being made December 29, 1905. The payment, however, was of 
interest to January 2, 1906, when the last installment of the principal 
became due and payable. The last payment of interest was made 1 
month and 11 days after the semiannual interest payment was due, 
and 7 months and 11 days after all the principal payments had fallen 
due. 

Malcolm A. Moody, the son of complainant, was his authorized 
agent for the transaction of all business with the defendant corpora- 
tion in connection with the contract, and George T. Parr was the 
agent for the defendant. The scope of the latter's authority was not 
general; but he was authorized to make demand for and collect all 
payments becoming due upon the contract, and the general negotia- 
tions touching the contract, after its execution, were had between 
these representatives. Much correspondence passed between them 
relative to pa)rments of principal and interest, some of which may be 
referred to briefly to show the manner of dealing between the parties. 
On December 14, 1903, Parr wrote to*Moody : 

*'0n January 2nd, 1904, the second and third payments on your contract 
dated Jan. 2nd, 1902, .will fall due. ♦ ♦ • The company has requested us 
to collect all amounts maturing. * * * By making an effort to comply 
with this request you will greatly oblige." 

To this Moody replied December 18th : ' 

"My father is at present in California. • • • I understand from him that 
his arrangements with you anticipated that the company would carry along 
the principal until he could conveniently retire it if the interest was kept 
paid promptly. on Its due day. I wish you would let me know whether or 
not this was your understanding." 

On December 21st Parr again wrote: 

•'Replying to your favor of the 18th Inst • ♦ • beg to state that while 
there was no. definite promise given your father regarding the payments we 
stated that we would endeavor to carry the account without payment as long 
as possible. The couipany having now called upon us for payment,, we have 
no alternative In the premises. We will say this, however, that If you will 
send us half of the amount due and interest, we will see that it is satisfactory 
with the company to allow the other payment to continue for one year." 

On December 31st Moody paid $280 by check, saying: 

"1 expect father up from Salem right after New Year's, and then we will 
adjust the principal payments with you.** 
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On January 1, 1904, Parr acknowledged receipt of payment, and 
wrote : 
"We note that you will adjust the principal payments in a short time." 

On January 28th Moody wrote: 

"It isn't entirely convenient for us to make it Just now, but I think we can 
arrange it soon." 

On June 17th Parr wrote Moody: 

"Please send us your check for $280.75 to pay Interest In full to June 2nd, 
1904." 

On July 6, 1904, Parr again wrote: 

"Interest on your contract dated Jan. 2, 1902, feU due the second Instant 
Amount payable $280." 

And on August 25th: 

"The company wrote us a letter a few days since requesting to be advised 
regarding the arrangements made with you for extension of time on payments 
due on contract for the purchase of land. We replied that we had extended 
the time until'it would be more convenient for yourself to meet the obligations. 
In replying to this letter the company sanctioned our actions in the matter, 
but stated that they preferred to have the interest paid semiannually as pro- 
vided for in the agreement We would therefore thank you to comply with 
this part of the contract, and we will carry the payments along until .such 
times as the company demands that collections be made." 

And again on December 6, 1904: 

"On the 2nd of January, 1905, there will be due on your contract of Jan. 
2nd, 1902, $5,250.00, accrued interest $571.20, making total amount payable at 
that time $5,821.20. Of this amount we expect a payment of $1,760.00 and 
accrued interest $571.20 ; total $2321.20." 

Then on August 11, 1906, Huntington & Wilson, attorneys repre- 
senting the defendant corporation, made demand upon Moody con- 
cerning the contract, as follows: 

"We are directed and authorized by the Ejastem Oregon IJand Company 
* * * to demand of you the surrender of possession of all the premises de- 
scribed in said cont^act; you are hereby notified that said Ejastem Oregon 
Laud Company terminates this contract by reason of your faUure to make the 
payments which by said contract you agreed to make. You are now . in de- 
fault in the payments, which you by said contract agreed to make, in the 
sum of seven. thousand dollars and interest at the rate of eight per cent per 
annum from Jan'y 2nd, 1902, and interest upon each semiannual payment of 
interest at the legal rate from the date such semiannual interest payment be- 
came due. We hereby notify you that unless you surrender possession of all 
of said premises on or before the 2l8t of August 1906, or pay the entire 
amount now due upon said contract on or before said last named date, we 
shall conmience suit to- foreclose your interest in and to said contract and 
said premises. The Eastern Oregon Land Company is now ready and willing 
and hereby offers to convey to you by warranty deed all of said tracts of land 
described in said conveyance upon the payment of the amount due from you 
upon said contract" 

In this demand a mistake was made as to the time to which interest 
was paid. This was corrected by subsequent letter of date August 
17th. On August 13, 1906, Moody transmitted to Parr by exchange 
$280, saying: 
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*'We hope by the time the next payment of interest is due to retire a part 
if not all the principaL" 

On August 31st Moody again wrote to Parr: 

'Confirming our conversation by telephone to-day, we will be ready to 
pay the balance due on the contract with your company made January 2nd, 
1902, as soon as you can execute and deliver the deeds for the land accord* 
ing to the terms of the contract Please make the deeds to B E. Ferguson 
and notify me by return maU whether you prefer to receive the money and 
deUver the deeds here at The Dalles or at More." 

Later, on September 11th, Moody madle further inquiry touching the 
execution of the deeds as requested. On September 17th Parr wrote 
relative to the deed: 

"Will say that we have heard nothing from the city relative to same 
since writing." 

On October 8th Moody again wrote inquiring about the deed, 
saying : 
'•Please hurry its execdtion.'* 

In reply to this, Herbert S. Ward, representing the land company, 
wrote October 9th: 

"Mr. Parr is at the present time accompanying the Messrs. Martin on a 
trip across the grant Upon his return, however, he will be pleased to give 
your letter consideration." 

On October 17th Moody again wrote Parr: 

*Tour secretary reported a few days ago that on your return to Moro, 
the execution of our deed would have your immediate attention. Please at- 
tend to it promptly." 

On October 22d Moody wrote to Huntington & Wilson making a 
tender in writing of the balance dJue upon the contract, and demand* 
ing a deed of conveyance. By letter of the same date Huntington 
& Wilson adoiQwledged the tender, and admitted that the demand 
for deed had been made under the contract, saying further: 

•*We are not in a position to deliver such deed." 

On the 23d of October Moody made upon Parr a like demand as 
made upon Huntington & Wilson for a deed to the lands. 

On August 17th, after receiving the letter from Huntington & Wil- 
son, Moody relates that he saw Parr and expressed surprise that the 
company desired to rescind the contract, to which Parr replied, in 
effect, that he was unable to explain it, as he himself was surprised, 
and further said that he was satisfied that the company would be 
willing to accept a portion of the balance of the principal. To this 
Moody answered that, since the matter had been placed in the hands 
of attorneys, he was afraid to make partial payments, and thought 
that it would be better to pay it all, and that he would let Parr know 
on the following day whether he would pay a portion only or all the 
principal then due. Moody saw Parr on the next day and told him that 
he (Moody) had concluded to pay the whole amount, and Parr an- 
swered that would be satisfactory, and that he would send for the 
deed. Later, on August 21st, Moody called Parr up on the tele- 
phone, and told him how he wanted the deed made, namely, to E. E. 
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Ferguson, and asked him to notify the attorney, which he consented 
to do, and said he would forward the deed for execution. Other con- 
versations were had from time to time, during the running of the 
contract, touching the payments of both principal and interest, and the 
matter was allowed to run along, seemingly to the satisfaction of 
both parties. Prior to the day of the tender to Huntington & Wilson, 
Moody arranged with Ferguson for obtaining $7,000, with which to 
make the requisite payment upon the contract to entitle him to a deed. 
Mr. Parr testifies, beyond what Mr. Moody has disclosed, that in 
December, 1903, he had a conversation with Moody wherein he sug- 
gested that Moody write a letter to the company at San Francisco, 
requesting an extension of time for payment of the principal then due 
and to become due up to January 2, 1904, which was done, and that 
the matter was accordingly submitted to the directors of the company ; 
that in pursuance thereof an extension was granted, with the under- 
standing that the interest should be kept up promptly, which action 
was communicated to Moody; that when the payment of $1,187 was 
made on December 29, 1905, he (Parr) insisted that Moody pay the 
entire sum then due, both principal and interest; that after consider- 
able conversation he agreed to accept the interest in full to January 
2, 1906; and that Moody stated that he would pay the principal 
within a few months. At this time Moody was shown a letter from 
the company, whereby Parr was instructed, if necessary, to recover 
possession of the land involved by the contract and damages on ac- 
count of loss sustained by withholding it; and, if Moody refused to 
pay in full, that the matter be then referred to Messrs. Huntington 
& Wilson, with instructions to begin proceedings to collect the 
amount. This communication was accompanied with a specific state- 
ment of the full amount due to January 1, 19t)6, both principal and 
interest. On January 1, 1906, Parr wrote the company that Moody 
had paid $1,187 in full of the amount of interest due January 2, 1906, 
and reported as follows : 

"We promised him to present the matter and If satisfactory to the com- 
pany would allow the account to continue until he could make some ar- 
rangement" 

On January 9, 1906, the company, through Walter S. Martin, presi- 
dent, wrote Parr acknowledging receipt of the payment, and said : 

"I must ask you to Immediately take this matter up and get a settlement 
from Gov. Moody of the principal." 

After receiving this letter. Parr had other negotiations with Moody 
with reference to a settlement, saying to him : 

"If you can pay or send us |1,000.00 it is possible that I can get the 
company to accept that and continue the other for a longer period." 

To which Moody replied that he would make the payment by send- 
ing a check for that amount. Moody did not send the check as 
promised. On January 16, 1906, Parr wrote the company that Moody 
promised to give the matter of payment of the principal **his early 
consideration and endeavor to negotiate a loan .at a lower rate of in- 
terest." 
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On March 22d the company again wrote Parr, as follows: 

!*As before stated, we do not think the conditions warrant us in ^vlng 
the Governor any more time, as we feel that we have been very lenient 
with him, and as the principal as well as the interest is now long in arrears, 
we desire to have this matter Unmedlately taken up and a settlement made." 

Parr further testifies that, after receiving this letter, he suggested 
again to Moody that he do something, and if he could not pay $1,000 
to pay $500, which Moodiy promised to do in a few days, but failed to 
do; and that neither at the time of the payment in December, 1905, 
nor at any other time, did he agree with Moody that the time of pay- 
ment of the overdue installments of principal should be extended. 
Parr received the payment of $280 of August 13, 1906, and forwarded 
it to the company at San Francisco, which sum it has since retained. 
Parr further testifies that, during the time the interest was not paid!, 
he does not remember making any demand upon Moody for the 
principal, but that after December, 1905, he informed Moody on 
several occasions that the company was insisting upon the payment 
of the principal, and urged him to at least make partial payments 
to show his good intentions. Parr forwarded the deed to San Fran- 
cisco for execution, as requested by Moody, naming E. E. Ferguson 
as grantee; but the company did nothing about it. On August 20, 
1906, the company telegraphed Parr: 

"Consult Huntington & Wilson before accepting principal or interest from 
Moody." 

Coming now to the legal phases of the controversy, it must be 
premised that, the complainant seeking a specific performance of the 
contract, it is essential that he show a substantial compliance upon his 
part with all his covenants and agreements, or, if there be any that 
he has not complied with, that such performance has been waived by 
the land company. There can be no controversy as to this. 

Contention is made that the complainant has not shown that he 
has paid all the taxes levied against the land as they became due, un- 
der his agreement, and' therefore the suit must fail. This may be 
disposed of at the outset. The answer is that no issue is made con- 
cerning this in the pleadings. True, complainant, by a blanket al- 
legation, avers that he has performed all the terms of the contract 
on his part agreed to be performed — a clause usual to all complaints 
in suits of the kind. But the specific issues are made by the answer and 
the cross-bill, and in these papers no complaint is made whatever that 
complainant has not paid the taxes as stipulated on his part. Conse- 
quently no evidence was oflfered at the trial to prove or disprove 
the fact, whatever it was, and none was necessary in the absence 
of an issue thus tendered. The objection is therefore without merit. 

The defenses regularly interposed ar.e: First, that the complainant 
has not made his payments promptly, as required by the terms of the 
contract of purchase; and, second, which is affirmative in its nature, 
that defendant is entitled to a rescission and cancellation. 

It is strongly urged that complainant has, by his failure to pay on 
time, forfeited' all prior payments made, both of principal and inter- 
est, and that by reason thereof the defendant is entitled to re-enter 
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upon the lands, and thus- to close the contractual relations between the 
parties. This depends upon the proper construction of the contract. 
The agreement of the purchaser is that, in case he should make de- 
fault in payment of any one or more of the sums of money agreed to 
be paid as consideration for said land for a period of six months, 
he will then surrender possession of the premises to the vendor, and 
in consonance therewith he empowered the vendor to resume posses- 
sion, and thereby to terminate the contract. By a subsequent clause, 
time is made of the essence of the contract, and strict performance 
a condition precedent to conveyance under the vendor's covenant. 
There is no forfeiture stipulated for or agreed to, and a fortiori none 
can take place ipso facto on failure in payment at the exact time when 
due and the lapse of six months thereafter. The agreement on the 
part of the purchaser in such event is to surrender possession. This 
agreement is for the benefit of the vendor, and it was optional with 
it alone whether to insist upon it or not. The vendor, being em- 
powered to re-enter into possession, could thereby terminate the con- 
tract. It would not be terminated by the simple default of the pur- 
chaser, although he agreed in such case to surrender; but it remains 
for the vendor to signify its purpose to insist upon the surrender. 
If insisted upon, and the re-entry made, the contract would be ter- 
minated. What would be the right of the purchaser to recover back 
the purchase money paid if the contract was terminated in that way, 
I need not now decide. The termination of the contract being op- 
tional with the vendor, it was incumbent upon it to signify its elec- 
tion to that purpose in some way, and of this it should have seasonably 
advised the purchaser. Thereupon it would have, had the right of ac- 
tion to recover possession, and not until then. O'Connor v. Hughes, 
35 Minn. 446, 29 N. W. 152. There is here, therefore, neither for- 
feiture of previous payments, nor a termination of tlie contract under 
the terms thereof. In this respect the present is unlike the case of 
Maffet V. Or. & Cal. R. Co., 46 Or. 443, 80 Pac. 489. 

There were open to the defendant, if the complainant was in de- 
fault in payment, three remedies: One, to declare its election to re- 
possess itself of the premises in an appropriate way, andi then to 
bring its action in ejectment. O'Connor v. Hughes, supra; Reddish 
V. Smith, 10 Wash. 178, 38 Pac. 1003, 45 Am. St. Rep. 781. Another, 
to sue for a foreclosure of the contract, and 'thus to recover the bal- 
ance remaining of the purchase price by sale of the land and applica- 
tion of the proceeds to the payment thereof. Burkhart v. Howard, 
14 Or. 39, 12 Pac. 79. And, still another, for cancellation and rescis- 
sion. The defendant has chosen to adopt the latter remedy. 

Much controversy has arisen relative to the particular purpose of 
the demand made upon the complainant by Messrs. Huntington & 
Wilson August 11, 1906, whether it was made with a view to ob- 
t?^ining possession of the land for default in payment of considera- 
tion, or to putting the company in a position to rescind. The notifica- 
tion is that, unless possession be surrendered on or before August 21, 
1906, or the entire amount due be paid, suit to foreclose the purchas- 
er*9 interest in and to the contract and premises will be instituted. 
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In the same connection, an oflFer to convey was made. It cannot be, 
from the wording of this demand, that a forfeiture of the considera- 
tion paid and a repossession of the land by the land company was in- 
tended. True, surrender of possession is demanded; but the remedy 
specified excludes an action therefor. The thing that is intended is 
usually interpreted by what is done. In this case, what has been done 
is in exact accord with the idea of a rescission, and this is what is asked 
for in the cross-bill, which is tantamount to a suit instituted for that 
purpose. 

As an essential to the remedy, it is recognized by the pleader that 
the purchase money paid should be returned to the vendee so ai to re- 
instate statu quo conditions. This is deducible from the fact that it 
is so tendered in the cross-bill. Thus we are brought to the question 
whether the defendant, upon the cross-bill, is entitled to a rescission. 
This may be considered in connection with the question presented upon 
the bill of complaint whether the complainant is entitled to a specific 
performance, for, if complainant is not entitled to such relief, the 
defendant ought to have a rescission. 

That Moody did not make the stipulated payments at the times 
designated is a fact conceded, and the crucial question is resolved into 
whether the land company has, by its conduct, waived strict perform- 
ance in this respect. A waiver may be accomplished by express agree- 
ment, or it may result through implication arising from the acts 
and dealings of the party against whom it is claimed, if they have 
been acted upon by the party with whom he is in contractual rela- 
tions. Without question, the acceptance of the cash payment after 
default of the vendee in paying on the day and date of the contract 
was a waiver of that default. So the acceptance of any interest pay- 
ment after the day it became due and payable would likewise be a 
waiver of default as to every such interest payment so accepted. 
There can be no cavil as to that. Furthermore, the acceptance of an 
interest payment upon a defaulted payment of principal would be a 
waiver of such default, because tantamount to the acceptance of a 
consideration for a continuance of such payment after due. This 
proposition seems equally clear with the preceding. The land com- 
pany is certainly estopped, by taking interest on an overdue payment, 
from claiming that Moody was in default upon the principal during 
the time ior which it has received interest from him while so overdue. 
If the company did not desire to waive such a default, it ought to have 
refrained from taking interest upon any overdue payment of the prin- 
cipal. 

Thus it will appear, under the testimony, that the land company 
waived strict performance as to all payments of principal except the 
last, because the interest on all prior overdue payments was paid in 
full to January 2, 1906, by the payment of $1,187, made December 
29, 1905, which included also interest on overdue interest payments. 
There was, therefore, by the acceptance of that particular interest 
pa3rment, a waiver on the part of the land company of all prior de- 
faults in payment on the part of Moody, whether of principal or in- 
terest. The purchaser was, from that- date, allowed to continue with- 
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out payment of any part of the principal, although he continually 
promised to pay some part of it, until August 11, 1906, when the de- 
mand for possession was made in default of payment of the whole 
amount due within 10 days. There was due then $7,000 of principal 
and the accrued interest from January 2, 1906. On the second day 
following the posting of the letter containing the demand, M. A. 
Moody made a payment to Parr of $280, being the interest for six 
months on the amount of the principal then due. This was accepted 
by Parr, and forwarded to the company at San Francisco. The letter 
to complainant was probably received by him prior to the date when 
M. A. Moody, his son, made the payment of $280 ; but the latter had 
no knowledge of it at the time. This circumstance relieves Moody 
of the charge of any endeavor to circumvent the effect of the demand. 
Now, an acceptance of the $280 interest on these overdue payments 
was a waiver of the default for which demand for possession was 
made, because it was an acceptance of a consideration for the use of 
the money represented by such payments in the meantime, and, being 
a waiver for this purpose, it rendered nugatory the effect of the de- 
mand. The default being waived, another demand would be neces- 
sary, with a reasonable time fixed within which to make final pay- 
ment, before there could be a final determination of the contract. 

But it is urged that Parr exceeded his authority in accepting the 
$280 payment, and therefore that the land company was not bound 
by his act in this respect. This proposition is manifestly not sustain- 
able. Parr's explicit authority was to collect both interest and prin- 
cipal, and to forward the same to the company at San Francisco. He 
acted in that capacity with reference to this contract, collecting in- 
terest and forwarding it to his principal, which was alwajrs received 
without question, although collected upon principal payments overdue ; 
and thus by the acts of the company his acts were ratified, even if 
beyond the scope of his authority. Moody was all along cognizant of 
these dealings, and was warranted in supposing that Parr had full 
authority for that purpose. Parr was therefore held out to be some- 
thing more than a mere agent to make collections. His authority ex- 
tended even to the binding of his principal to a waiver of a default 
in payment, where he accepted interest on overdue payments or parts 
of such payments. The land! company recognized this, for it tele- 
graphed Parr on August 20th not to receive any more payments, 
either of principal or interest, from Moody. The purpose of such 
telegram was to revoke all previous authority in Parr, as it respected 
collections, so that the company would not be further bound by his 
acts. The payment of August»13th had, however, been previously 
made to Parr. This payment was received by the land company on 
August 24th, and, although so received, the company retained it, 
making no effort to return it or to notify Moody that it was held to his 
credit. By these acts, even if Parr was without any authority in the 
first instance, the company ratified and affirmed what he did in the 
premises, and is accordingly bound thereby. I hold, therefore, that 
by accepting this payment the land company waived all prior default 
of Moody in strict performance in payment of the purchase price. 
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and Moody was free to make full payment of what remained due on 
the contract so as to entitle him to a deed. 

Payment by the terms of the contract is made a condition precedent 
to the delivery of the deed. This required Moody to make the pay- 
ment before he could demand a deed at the hands of the land com- 
pany. The tender of payment was duly madie to the land company, 
through Huntington & Wilson, its attorneys, who answered that they 
were not in a position to deliver the deed. By such tender Moody 
became entitled to the deed conveying the premises, and hence is en- 
titled to a decree for specific performance. It follows as a corollary 
that defendant is not entitled to a rescission of the contract. In so 
concluding, the court is clearly within the equity rule that a party 
demanding specific performance must show, not only a legal right 
to the relief sought, but also that such decree would be just and meet 
with equity. The complainant's legal right arises, not upon the fact 
that he made his payments strictly as stipulated, but that the de- 
fendant, by its conduct, waived his def^-ult in that particular, which 
put complainant in a position, after tender of the balance dlue of the 
purchase price, to demand his deed. 

The equities are with the complainant. The defendant has re- 
ceived its interest upon all deferred payments, and the entire balance 
due was tendered, so that it is losing nothing by its barfi:ain. It is 
only just that the complainant should get the land. 

Let a decree be entered for complainant as prayed. 



PROCrOR^AMBLE CO. v. WARREN COTTON OIL CO. et al. 

(Circuit Court, E. I>. Arkansas, W. D. May 13, 1910.) 

No. 5,509. 

1. CotTBTS (J 866*) — ^Fedebal Coubts— Decision of State Coubts— Cowoltj- 

8IVENESS. 

Tbe decision of the Arkansas Supreme Court that Kirby's Dig. fi§ 848, 
859, imposing a personal liability for corporate debts on the president 
and secretary of a corporation for failure to file annual reports of the 
corporation's condition, etc., was remedial and not penal, was conclusive 
on all federal courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. {{ 954-968; Dec. 
Dig. § 366.* 

State laws as rules of decisions in federal courts, see notes to Wilson v. 
Perrln, 11 a C. A. 71; Hill v. Hlte, 29 C. C. A- 553.] 

2^ CoBPOBATioNs (5 840*) — •'Debts"— LiABiLiTT of Officeb&— Statutes. 

Kirby's Dig. Ark. <§ 848, requires the president and secretary of every 
corporation to file annual reports, and section ^9 provides that, if the 
president or secretary of any such corporation neglects or refuses to do 
BO, they shall be liable for all debts of the corporation contracted during 
the period of such negligence or refusal. Held; that since the word ''debt" 
means an obligation resting on one person to pay or perform something 
that is due to another, the state or condition of being indebted to another, 
and includes all that is due by one person to another In any form of 
obligation or promise, the term as used in such section was not limited 
to obligations certain, arising from an express agreement, but included 

*For other cases see same topic ft 8 nttscbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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as w^l corporate obligatloiui consisting of nnllqnldated damages for 
breach of contract 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. U 1473-1478; 
Dec. Dig. § 340.* 

For other definitions, see Words and Phrases, vol. 2, pp. 1864-1886; 
vol. 8, p. 7628.] 

At Law. Action by the Proctor-Gamble Company against the War- 
ren Cotton Oil Comparty and others. On motion of defendants J. M. 
Bailey and D. A. Bradham for a new trial, and judgment in their fa- 
vor. Denied. 

Plaintiff, a corporation created nnder the laws of the state of Ohio, seeks 
to recover from the defendant the Warren Cotton Oil Company, a corporation 
created under the laws of the state of Arkansas, and which will hereinafter 
be referred to as the **oll company," and the other defendants, J. M. Bailey 
and D. A. Bradham, who were, respectively, the president and secretary of the 
corporation, damages alleged to have been sustained by it by reason of a 
breach of a contract entered into between the plaintifl and the oil company 
for five tanks of cotton seed oil to be delivered at a future day. The test!- 
mony, which was undisputed, established the following facts: 

On July 28, 1909, the defendant oil company, by its manager, entered into a 
written contract with the plaintiff, whereby it agreed to sell to the plaintiff, 
and the plaintiff to buy from it, five tanks of prime cotton seed oil at 31 cents 
per gallon f. o. b. Warren, Ark., where the oil company's mill was operated. 
Deliveries were to be made in October and the first part of November, 1909, 
to be paid for by plaintiff by sight draft drawn on it with bill of lading 
attached. Three tanks of the oil were duly delivered and paid for in October ; 
but the other two tanks, which were to contain 7,000 gallons each, the oil 
company refused to deliver, whereupon plaintiff purchased the same in open 
market at 46 cents per gallon, the then prevailing market price, and instituted 
this action to recover the difference between the contract price and the price 
paid after the default. 

The other defendants were, respectively, the president and secretary of the 
corporation at the time the contract was entered into, and have been such oflS- 
cers ever since, and they are sought to be held liable under the statutes of 
Arkansas digested in Kirby's Digest as sections 848 and 859. These sections 
are as follows: 

^'^Section 848. The president and secretary of every corporation organized 
under the provisions of this act shall annually make a certificate showing the 
condition of the affairs of such corporation, as nearly as the same can be 
ascertained, on the first day of January or of July next preceding the time 
of making such certificate, in the following particulars, viz.: The amount of 
capital actually paid in; the cash value of its real estate; the cash value of 
its personal estate; the cash value of its credits; the amount of its debts; 
the name and number of shares of each stockholder; which certificate shall 
be deposited on or before the fifteenth day of February or of August with the 
county clerk of the county in which said corporation transacts its business^ 
who shall record the same at length in a book to be kept by him for that pur- 
pose." 

"Section 859. Iff the president or secretary of any such corporation shall 
neglect or refuse to comply with the provisions of section 848 and to perform 
the duties required of them respectively, the persons so neglecting or refusing 
shall jointly and severally be liable to an action founded on this statute, 
for all debts of such corporation contracted during the period of any such 
neglect or refusal." 

No certificates required by section 848 were ever filed by these officers. 

At the close of the evidence, plaintiff asked for a peremptory instruction 
against all the defendants, while on the part of defendants a peremptory In* 
structlon was asked in favor of the defendants Bailey and Bradham. The 
latter request was upon the ground that a liability incurred by reason of a 

*For other cases see same topic & S NtniBBB In Dec. ft Am. Digs. 1907 to date, ft Rep*r IndezM 
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breach of a contract by a corporation is not a "debt*' within the meaning 
of section 859. Neither counsel being then prepared to present the question 
InYolved by this motion as fully as its importance demanded, the court, not 
being sufficiently advised how to determine it, directed a verdict against all 
the defendants, reserving the points involved for final disi>osition on a motion 
for a new trial, and judgment in favor of these defendants notwithstanding 
the verdict of the Jury. 

J. W. & M. House, for plaintiff. 

Davis & Pace and B. L. Herring, for defendants, 

TRIEBER, District Judge (after stating the facts as above). The 
contention of counsel for defendants is that the word "debt" used 
in this statute jnust be given a strict construction and limited to 
*'a sum of money due by certain and express agreement," ^nd, as this is 
an action to recover unliquidated damages for a breach of contract 
under a statute penal in its nature and in derogation of the common 
law, it is not a "debt" within the meaning of the statute. 

While there is an irreconcilable conflict among the authorities as 
to whether a statute of this nature is penal or remedial, and conse- 
quently whether it should be liberally or strictly construed, the Su- 
preme Court of Arkansas, in Nebraska National Bank v. Walsh, 68 
Ark. 433, 59 S. W. 952, 82 Am. St. Rep. 301, held this identical stat- 
ute to be remedial and not penal. Counsel for defendants insist that 
that decision must be limited to the application of the statute of limi- 
tations and nothing else. But the opinion of the court does not sus- 
tain this contention, Mr. Justice Wood, who delivered the unani- 
mous opinion of the court, after a very careful review of the many 
conflicting authorities cited by counsel, said: 

"We conclude, from these considerations, that the statute is not penal, hut 
highly remedial, even when construed independent of the statute of limita- 
tions." 

And in another part of the opinion he said : 

"With due deference to all authorities which hold that statutes similar to 
ours are penal, we are constrained to believe that such views are erroneous, 
and we fully agree with Mr. Morawetz that *it is not quite clear what the 
courts mean to express by saying that statutes of this character are penal, 
and that they impose upon the directors a penal liability.' 2 Mor. Corp. S dO& 
The better view, as Judge Thompson says, is that expressed by the Supreme 
Court of Georgia, in the early case of Neal v. Moultrie, 12 Ga. 116. This 
opinion is unusually clear and strong.*' 

This construction of the statute by the highest court of the state 
is conclusive, not only on this court, but all national courts, including 
the Supreme Court. Chase v. Curtis, 113 U. S. 452, 5 Sup. Ct. 654, 
28 L. Ed, 1038; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 
224, 36 L. Ed. 1123 ; Continental National Bank v. Buford, 114 Fed. 
290, 53 C. C. A. 14. 

In determining the question involved, it is important to ascertain 
whether the word "debt" was used by the lawmaking body in that 
restricted sense as claimed 'by counsel for defendants, or in the broad- 
er sense, to cover all demands arising from contracts express or im- 
plied. In Am. & Eng. Enc. of Law (2d Ed.) 983, the general defi- 
nition of the word is stated to be: 
180 F.— 35 
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"In common parlance the word 'debt' Is sometimes wed to denote any kind 
of a Just demand, and has been differently defined owing to the subject-mat- 
ter of the statutes in which it has been used ; aud while ordinarily it imports 
a sum of money arising upon a contract express or implied, in its most gen- 
eral sense It means that which one person is bound to pay or perform to 
another.** 

The notes cited by the author give the various definitions found in 
the law dictionaries, and need not be repeated here. 
The Standard Dictionary gives as one of the definitions: 

**The obligation resting upon one person to pay or perform something that 
is due to another ; the state or condition of being Indebted to another." 

The courts which have defined the word "debt" have been in- 
fluenced to a great extent by the context of the statute in which it 
. was used, its objects, and the existing mischief sought to be reme- 
died. A reference to these decisions, the language used in the statute 
under consideration, and the object sought to be attained by its enact- 
ment remove all doubt as to the construction to be placed upon this 
statute. 

In Fisher v. Consequa, 2 Wash. C. C. 385, Fed. Cas. No. 4,816, 
Mr. Justice Washington, in speaking of an action for damages aris- 
ing from a breach of contract said : 

"The uncertainty of the sum does not, in the common understanding of man- 
l^ind, render It less a debt A promise, whether express or implied, to pay as 
much as certain goods or labor are worth, or as much as the same kind of 
goods may sell for on a certain day on a certain market, or to pay the differ- 
ence between the yalue of one kind of goods and another, creates in common 
parlance a debt" 

In New Jersey Insurance Co. v. Meeker, 37 N. J. Law, 282, 301, 
the court, in a very learned opinion delivered by Chief Justice Beas- 
ley, defined it as a word "of large import, including not only debts 
of record and judgment, and debts by specialty, but also obligations 
arising on an implied contract to a very wide extent, and in its popu- 
lar sense includes all that is due to a man in any form of obligation 
or promise." 

This definition was followed with approval by the Supreme Court 
of Massachusetts in Gray v. Bennett, '3 Mete. 622, 626. 

In New Haven Steam Sawmill Co. v. Fowler, 28 Conn. 103, 108, 
it was held that damages due for a breach of contract was a debt 
within the attachment statute of that state. The same conclusion 
was reached in Stiff v. Fisher, 2 Tex. Civ. App. 346, 21 S. W. 291. 

In Dunsmoor v. Furstenfeldt, 88 Cal. 622, 26 Pac. 518, 12 L. R. 
A. 608, 22 Am. St. Rep. 331, the court held: 

"Any kind of obligation of one man to pay money to another is a debt** 

And quoted with approval from Rodman v. Munson, 13 Barb. 
(N. Y.) 197: 

"A debt signifies what one owes. There is always some obligation tliat It 
shall be paid ; but the manner in which it is to be paid, or the means of 
coercing x>ayment do not enter into the definition." 

In Equitable Life Insurance Co. v. Board of Equalization, 74 
Iowa, 178, 181, 37 N. W. 141, it was held that, under a statute au- 
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thorizing the deduction of "debts" from the credits list for taxes, 
the profits held for the stockholders are debts which should be de- 
ducted. Mr. Justice Beck, who delivered the opinion of the court, 
said: 

"Here is a claim by the stockholders for which the corporation is liable. 
It is not now matured, but will become payable in the future. T'he amount 
which the stockholder will receive may not now be certainly determined. The 
corporation being bound to pay the stockholders its obligations, any credit 
creates a debt according to the definition above given." 

. In Cheney v. Straube, 35 Neb. 521, 53 N. W. 479, a liability arising 
from a breach of a covenant of warranty was held to be a debt within 
the attachment statute, and in Dryden v. Kellogg, 2 Mo. App. 87, 
it was held that a liability upon a breach of warranty is a debt within 
the meaning of the statute similar to this providing for the liability 
of stockholders of corporations. 

In Barber v. City of East Dallas, 83 Tex. 147, 18 S. W. 438, it was 
held: 

**In common parlance the word 'debt' Is sometimes used to denote any kind 
of just demand, and has been differently defined, owing to the subject-matter 
of the statute in which it has been used, and while ordinarily it imports a 
sum of money arising upon a contract express or implied, in the more general 
sense it means that which one person is bound to pay or perform for an< 
other." 

In Green v. Easton, 74 Hun, 329, 26 N. Y. Supp. 553, officers "of a 
corporation who had failed to comply with the requirements of the 
statute of that state were held liable for a debt arising from a breach 
of contract, although in that state it is the settled rule of law .that 
such a statute is penal in its nature and must be strictly construed. 

In Felker v. Standard Yarn Co., 148 Mass. 226, 19 N. E. 220, a 
tax assessed against the corporation was held to be a "debt" within 
the meaning of a statute making directors liable for the debts of the 
corporation. 

Other cases in which the word "debt" was similarly defined are: 
Frazer v. Tunis, 1 Bin. (Pa.) 254; Mill Dam Foundcry v. Hovey, 21 
Pick. (Mass.) 417 ; Brand v. Godwin (Com. PI.) 8 N. Y. Supp. 339, 9 N. 
Y. Supp. 743 ; Chalmers v. Sheehy, 132 Cal. 459, 64 Pac. 709, 84 Am. 
St. Rep. 62 ; In re Lambie's Estate, 94 Mich. 489, 54 N. W. 173 ; Rosen- 
baum V. U. S. Credit System Co., 61 N. J. Law, 543, 40 Atl. 591. 

What the intention of the Legislature of Arkansas in the enact- 
ment of this section was is easily ascertained by an examination of the 
act of which these sections are a part. In the original act enacted 
in 1869 (Laws 1868-69, p. 186, § 21) the liability was only imposed 
when the officers named "intentionally" neglected to comply with 
the requirements of the statute. Gantt's Dig. § 3356. By the amen- 
datory act of February 14, 1891 (Acts 1891, p. 12) the word "inten- 
tionally" was omitted, making the officers liable for neglect or re- 
fusal to comply with the provisions of this statute, regardless of 
the fact whether it was intentional or not. Section 859, Kirby's Dig. 

It will be noted that in each of the acts the words used are "all 
debts," thus indicating that the intention of the lawmaking body was 
to include every liability arising upon contract as distinguished from 
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those arising from torts. The object of the Legislature, no doubt, 
was to have publicity of the financial standing of the corporation 
and the names of its stockholders. The mischief then existing, and 
which it was sought to remedy, was that insolvent corporations would 
often hold themselves out to the world as. being companies of large 
capital and means, and thus obtain extensive credits, when, in fact, 
they were wholly insolvent. By requiring these statements to be filed 
and recorded, and which by section 858, Kirby's Dig., are required to 
be made under oath, persons intending to deal with a corporation 
could examine these statements and decline to extend credit or enter 
into contracts with insolvent corporations from whom, in case of a 
breach, they could not recover what should be due them ; stockholders 
of a corporation not being liable for the debts of the corporation under 
the laws of Arkansas. If no such statement had been filed, the finan- 
cial responsibility of the president and secretary would determine the 
advisability of dealing with the corporation, for by their neglect to 
file this statement they, in effect, made "all debts" of the corporation 
their own and assumed liability for their payment. The Legislature 
certainly must have known what 5s known to every person, that the 
liabilities of corporations created by contracts to be performed in 
the future are as important and numerous and create as many liabili- 
ties as those created by loans of money or sales of merchandise ; and, 
to remove all doubt on the subject, used the words "all debts" undoubt- 
edly in the popular sense and common understanding of the people. 
To limit the meaning of the statute to the narrow technical meaning 
of "monies due by certain and express agreement" would not effect 
the purposes intended, and for the courts to give it that construction 
would defeat the evident purpose of the Legislature. 

The object of these acts has been very aptly stated by the Su- 
preme Court of the United States in Chase v. Curtis, 113 U. S. 452, 
5 Sup. Ct. 554, 28 L. Ed. 1038. There it was sought to hold offi- 
cers of a corporation liable under the statute of the state of New 
York, which is practically like that of the state of Arkansas, on a 
judgment rendered against the corporation for a tort committed by 
its agents ; but the court held that such an action could not be main- 
tained for a tort, even after it had been reduced to a judgment and 
thus liquidated and made certain, it was not within the contemplation 
of the lawmakers, as was apparent from the act. Mr. Justice Mat- 
thews, who delivered the opinion of the court, said on that point : 

''Such claims are not within the contemplation of the act The mischief 
to be prevented by its requirements has no relation to liabilities of that de- 
scription. The creditors to be protected are those only who become such by 
voluntary transactions, in reference to which, for their benefit, the informa- 
tion becomes important as to the debts of the company." 113 U. S. 462; 5 
Sup. Ct 558, 28 L. Ed. 1038. 

See, also, Beekman Lumber Co. v. Ahem, 75 Ark. 107, 111, 86 
S. W. 842. 

A party, whether a corporation or an individual entering into a 
contract to be performed in the future, impliedly promises to pay to 
the other party to the contract the loss sustained by him in case of a 
breach, and such a debt is clearly one arising from a contract There 
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is an implied obligation to pay in a case of a breach of the contract the 
difference between the price contracted and the value of the article 
under contract of sale at the time of the breach, and this is as easily 
ascertained as the sum claimed in an action for a quantum meruit. 
As stated by Mr- Justice Washingfton in Fisher v. Consequa, supra: 

"The uncertainty of the sum does not, In the common understanding of man- 
kind, render it less a debt" 

Whether it becomes a debt for which officers are under this statute 
liable when the contract is entered into or when there is a breach and 
the innocent party has either sold or purchased the articles contracted 
for, and thus, made the amount of the debt certain, it is unnecessary 
to determine" in this case, as the undisputed evidence is that these 
defendants were the officers of the oil company at both times and had 
failed to comply with the statute requiring the filing of a statement 
before the contract was entered into as well as when it was breached. 

From a careful consideration of the authorities on the subject, the 
language of the act, the mischief then existing and sought to be reme- 
died by the enactment of the statute, and in view of the construction 
placed upon this statute by the highest court of the state that it is 
remedial and must be liberally construed, it is impossible to escape 
the conclusion that by the use of the words "all debts" the legislative 
intent was to include liabilities arising from a breach of. contract by 
a corporation as well as those due by certain and express agreement. 

The motion for a new trial will be overruled, and judgment entered 
against all the defendants on the verdict of the jury. 



In re SWOFFORD BROS. DRY GOODS CO. 

(District Court, W. D. Missouri, W. D. July 28, 1910.) 

3L Bankbuptcy (S II*) — Jubisdiction — B£stbaint of Intebfbrbncb of . 
Courts. 

Bankruptcy Act July 1, 1898, c. 541, { 2, subd. 15, 30 Stat. 545 (U. S. 
Comp. St. 1901, p. 3421), invests courts of bankruptcy witli the power to 
make such orders, issue such process, and enter such judgments, in ad- 
dition to those specifically provided for, as may be necessary for enforce- 
ment of the act. Held, that the section may be availed of to compel 
anything which ought to be done, or to prevent anything which ought not 
tq be done against the enforcement of the law, provided the court of 
bankruptcy otherwise has jurisdiction of the person or subject-matter, 
and for such purposes the court has the plenary powers of a court of equi- 
ty, and can exercise them for the ascertainment and enforcement of the 
rights and equities of the various parties interested in the bankrupt's 
estate, and where the bankrupt's estate was undergoing administration, 
and a proposition was made to buy the assets for a certain sum prior to 
termination of the year, allowed for filing claims, the court could restrain 
any proceeding which would disturb or change the matter In process of 
administration. 

[Eid. Note. — For other cases, see Bankruptcy, Cent. Dig. 1 11 ; Dec. Dig. 
111.* 

Jurisdiction of federal courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

*For other caBes see same topic A 8 mumbbb in Dec. ft Am. Digs. 1S07 to date, ft Rep'r Indestai 
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2. Bankbuptct (§ 22*) — Jurisdiction— Protection of Jurisdiction. 

A proceeding In bankruptcy being in equity, and the court having all 
the Inherent powers of a court of equity to enforce and protect Its juris- 
diction, it may be appealed to by supplemental and ancillary bill to en- 
force its orders, sustain Its jurisdiction, and protect parties before it in 
the enjoyment of rights secured under it, where jurisdiction is reserved 
or still retained, or even afterwards where the result of the Interference 
would be a relitigation of the same subject-matter between the same par- 
ties. 

[Ed. Note. — ^For other cases, see Bankruptcy, Gent Dig. § 11; Dec. 
Dig. i 22.*] 

8^ Corporations (§ 206*) — Illegal Acts of Officers— Right of Action. 

Where an officer of a corporation misappropriates property of the cor- 
poration to his own benefit, in respect to a stockholder, a right of action 
exists in the corporation Itself, and the right of a stockholder, if any. Is 
derived from that, as between a stockholder and the corporate manage- 
ment, the stockholder may sue where the company Is under such hostile 
control that Its proper officers will not In the nature of things sue in its 
name. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. iS 791-796; 
Dec. Dig. § 206.* 

Rights of stockliolders to sue or defend on behalf of corporation as de- 
pendent on refusal of corporation ot officers to act, see note to Eagle Iron 
Co. V. Colyar, 87 a C. A. 390.] 

4. Bankeuptcy (§ 145*) — Rights Vesting in Trustee— Right of Action. 

Rev. St. Mo. 1899, § 1338 (Ann. St 1906, p. 1075), provides that the 
circuit court shall have jurisdiction over the officers of corporations or- 
ganized under the article pertaining to manufacturing and business com- 
panies, to compel payment by them to the corporation which they repre- 
sent and to Its credltprs, of money and of the value of property which they 
have acquired to themselves or transferred to others, or lost, or wasted 
by violation of their duties or abuse of their powers. Heldf that In a 
bankruptcy proceeding the right to compel such payment vests in the trus- 
tee, becoming assets in his hands, which may be disposed of under the 
direction of the court under Bankruptcy Act July 1, 1898, c. 541, | 70, 
subd. 6, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), vesting hi the trustee 
the bankrupt's title, except lis to property exempt, in rights of action aris- 
ing from the unlawful taking, detention, or injury to his property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. f§ 205, 230- 
234 ; Dec. Dig. § 145. •] 

5. Bankruptcy (§ 4*) — Purpose op Act. 

The policy and purpose of national bankruptcy acts is prii^arlly to 
secure an equal and speedy distribution of the bankrupt's proi)erty among 
his creditors, and to relieve the honest debtor from legal proceedings for 
his debts, to enable him to start afresh in business life ; but the distribu- 
tion of the propert>' Is the principal object to be attained. 

[Ed. Note. — For other cases, see Bankiniptcy, Cent Dig. { 314; I>ec 
Dig. § 4.*] 

6. Bankruptcy. (§ 11*) — ^Jurisdiction. 

A court of bankruptcy has no concern with an action against a bank- 
rupt company and Its president who had previously offered and had hacl ac- 
cepted by the bankruptcy court a proposition to buy the assets of the com- 
pany, for an accounting based on the claim that the president through 
his purchase and settlement with the trustee, had secured assets lairsely 
exceeding the amount paid by him to the trustee, and had secured a ^reat 
advantage for which he, in equity, would be required to account to the 
bankrupt and its stockholders so long as It does not Involve the impair- 
ment of the orders, decrees, and other proceedings In bankruptcy. 
lEd- Note. — For other cases, see Bankruptcy, Cent Dig. S 11 ; Dec. rrtjr 

t 11.*] 

•For other cases see same topic A 5 numbeb in Dec. ft Am. Digs. 1907 to date^ ft Rep'r ladexoft 

Digitized by VjOOQIC 



IN BE SWOFFOKD BROS. DRY GOODS GO. 551 

In the matter of SwofFord Bros. Dry Goods Company, bankrupt. 
Supplemental bill to enjoin action in state court. Decree for com- 
plainant as to certain causes of action, and for defendant as to another. 

Edwin A. Krauthoff, for complainant. 
Silvers & Silvers, for defendant 

VAN VALKENBURGH, District Judge. On the 9th day of Octo- 
ber, 1909, a petition in bankruptcy was filed in this court against the 
above-named bankrupt, and on the 28th day of -October, 1909, an 
adjudication in bankruptcy was entered. Thereafter a trustee was 
appointed by the creditors who duly qualified and assumed charge of 
the assets of the bankrupt estate.* This estate was largely involved, 
and in January, 1910, it developed that the unsecured claims against 
the bankrupt amounted approximately to $500,000, and that upon the 
assets applicable thereto the trustee had been able to realize in money 
approximately $125,000, and also had on hand some remnants of the 
stock of goods, the fixtures located in the store building, some ac- 
counts, bills receivable, equities in personal property pledged as col- 
lateral security, and some real estate and other claims of doubtful 
value. Among the latter were claims against one J. J. Swofford, the 
petitioner herein, who was the president and actively in control of the 
company up to the time the bankruptcy petition was filed. 

On or about the 6th day of January, 1910, the petitioner Swoiford 
filed in the bankruptcy case a proposition to buy all the remaining 
assets of the company in consideration of a payment to the trustee 
in bankruptcy of a sum of money sufficient, in addition to the cash 
then on hand and any cash that might be realized from the assets 
of the estate in bankruptcy, to pay each general creditor of the es- 
tate a dividend of 37^^ per cent, upon the face of his claim as it might 
be provable and allowed. A further consideration moving to the ap- 
plicant was expressed as follows : 

"It being the Intent of this application that by a decree of this court, and 
by such conveyances and receipts as the court may direct the trustee to make, 
any and all liability claimed to be due and owing the estate in bankruptcy 
or the trustee in bankruptcy or otherwise by your petitioner be receipted in 
full, and that the trustee in bankruptcy shall convey to your petitioner all the 
property of the banlurupt corporation of whatever kiud or character or wher- 
ever situate." 

The court ordered this application referred to the referee for 
hearing and disposition, with directions to notify each creditor of 
the bankrupt corporation of tlie terms of the offer. This was accord- 
ingly done, and, there being no objection on the part of the creditors, 
the court through its referee ordered that the proposition be accepted. 
The order made, after reciting the details of the payments to be made 
by Swofford, contained this provision : 

"Upon the foregoing being accomplished, the title to all the property of the 
estate in bankruptcy of \yhatever kind or character or wherever situate shall 
be vested in J. J. Swofford, and all liabilities claimed to be due and owing the 
estate in bankruptcy or the trustee in bankruptcy by J. J. Swofford shall be 
deemed receipted and canceled in full, and the trustee is directed by such as- 
signments, conveyances, and deliveries as the court shall direct the trustee to 
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make to conyey the absolute title to the assets hereinbefore mentioned to J. J. 
Swofford and deliver the same to him." 

•The year within which claims may be presented does not expire 
until on or about October 28, 1910. The greater part of the assets 
were accordingly delivered to Swofford, who in turn paid to the trus- 
tee an amount of money sufficient to pay 37i/^ cents on the dollar upon 
each claim ascertained and allowed; the trustee reserving a substan- 
tial part of the assets to secure such future payments as might become 
due from Swofford on account of possible claims yet to be allowed. 
It will be observed', therefore, that the bankruptcy proceeding is still 
open and pending and can in no event be reported for closing until 
after October of this year. 

In this state of the record, one A. Rosier, claiming to be a stock- 
holder of the Swofford Bros. Dry Goods Company, filed in the cir- 
cuit court of Jackson county. Mo., on the 20th day of May, 1910, his 
certain petition or bill for an accounting against the bankrupt company 
and the said J. J. Swofford as its president. This petition contains 23 
paragraphs embracing 22 causes of action against Swofford for fraud 
upon the corporation in the management of its affairs as its president 
and on account of money and property acquired by him directly or 
indirectly and lost and wasted by a violation of his duties and an 
abuse of his powers as such president. Without considering these 
various causes of action in detail, it will be sufficient to state that the 
petition states in general that the action is instituted and prosecuted 
by the plaintiff on behalf of himself and) the other stockholders of said 
corporation and on behalf of said corporation; that the defendant 
J. J. Swofford, as president of said corporation, had! for a long time 
been wholly in charge thereof, dominating and controlling its busi- 
ness policy and the conduct of. its affairs generally; that plaintiff 
had requested the trustee in bankruptcy to bring proceedings to re- 
dress the wrongs therein complained of; but that said trustee had 
failed and refused to do so; that the estate in bankruptcy had been 
fully settled. The first 21 causes of action pray damages against the 
defendant Swofford for having used the property of the company in 
various ways therein set forth for his own personal advantage and 
profit at the expense, disadvantage, and loss of said corporation. 
The twenty-second cause of action embraced in the twenty-third 
paragraph of the petition will be separately considered. 

Thereupon the petitioner J. J. Swofford brings this ancillary or 
supplemental bill in connection with the bankruptcy proceeding settings 
up the situation as herein above' detailed and praying this court to 
issue an order restraining the said Rosier from further prosecuting 
his suit against said Swofford and the bankrupt upon the grounds 
that the matters therein sought to be litigated have already been set- 
tled and adjudicated by the orders and decrees of this court; that 
the bankruptcy proceeding being still open 'and unsettled this suit, 
in effect, impedes the enforcement of the bankruptcy act and inter- 
feres with the administration of the estate in bankruptcy; and fur- 
ther that this court owes it to the petitioner herein to protect the 
title which he as a purchaser acquired at the sale made by this courts 
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and in general to secure to him whatever rights he acquired by virtue 
of the acceptance of his proposition and the order made in relation 
thereto. 

At the threshold of this discussion we are met by the contention of 
the defendant Rosier that the District Court, as a court of bankruptcy, 
has no power to enjoin or stay proceedings in a state court in a case 
such as this ; that its power to interfere is limited to proceedings which 
impede the enforcement of the bankruptcy act or interfere with the 
administration of the estate in bankruptcy. It is contended that such 
is not the effect of the action in the state court. Subdivision 16 of 
section 2 of the act (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. 
St. 1901, p. 3421] ) invests courts of bankruptcy with the power "to 
make such orders, issue such process, and enter such judgments in 
addition to those specifically provided for as may be necessary for 
the enfdt-cement of the provisions of this act." It is said this section 
may be availed of to compel anything which ought to be done for, 
or to prevent anything which ought not to be done against the en- 
forcement of the law ; provided the court of bankruptcy otherwise has 
jurisdiction of the person or the subject-matter. For such purposes 
the court has the plenary powers of a court of equity and can exer- 
cise the powers of such a court for the ascertainment and enforce- 
ment of the rights and equities of the various parties interested in the 
estate of the bankrupt company. In re Siegel-Hillman Dry Goods 
Co. (D. C.) Ill Fed. 980-983; Dodge v. Norlin, 133 Fed. 363-368, 
66 C. 0. A. 425 ; Bardes v. Hawarden Bank, 178 U. S. 524-535, 20 
Sup. a. 1000, 44 L. Ed. 1175. 

In Re Rochford et al, 124 Fed. 182-187, 59 C. C. A. 388, 393, the 
Court of Appeals of this Circuit, speaking through Judge Sanborn, 
said: 

"The administration and distribution of the property of bankrupts is a 
proceeding in equity, and when authorized by act of Congress It becomes a 
branch of equity Jurisprudence. Property in the custody of a court of equity 
for administration Is always held by it in trust for those to whom it right- 
fully belongs. The Jurisdiction to inquire and determine who the lawful 
owners of it are, and to that end to call before ijt all claimants by a reasonable 
notice or order to present their claims to the court within a reasonable time, 
or to t)e barred of any right or interest in the property in its custody, or in 
its proceeds, is a power inherent in every court of equity, incidental and indis- 
pensable to the authority to administer the property In its possession and to 
distribute its proceeds." 

In this case the estate of the bankrupt was and is undergoing ad- 
ministration in this court. The visible assets were manifestly insuf- 
ficient to pay more than a comparatively small dividend upon the 
claims allowed. A proposition was made by the petitioner Swofford 
to buy the remaining assets, which included claims against himself, 
upon the payment to the trustee of a sum of money sufficient to en- 
able all creditors having provable claims to receive 37i/^ cents of the 
face thereof. The court had full power to entertain such a proposition 
and in its discretion to accept it. This the court did, and the contract 
raised by that judicial determination has been in large part executed ; 
not wholly executed, however, for the reason that further claims may 
still be filed and further payments by Swofford may and will become 
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necessary. The matter is, therefore, still in process of administration 
by this court, and cannot be disturbed or changed without seriously 
impeding the enforcement of the act and interfering with the admin- 
istration of the estate. In such case there can be little doubt of the 
power of this court to restrain by injunction any proceeding which 
will have this damaging effect. 

The jurisdiction of this court would undoubtedly he sustained upon 
still broader grounds. We have seen tliat a proceeding in bankruptcy 
is a proceeding in equity, and that for the purposes of enforcing and 
protecting its jurisdiction a court of bankruptcy has all the inherent 
powers of a court of equity. This being the case, it may be appealed 
to by supplemental and ancillary bill to enforce its orders, sustain its 
jurisdiction, and protect parties before it in the enjoyment of rights 
secured through and under it, and this is always true where jurisdic- 
tion is reserved or still retained, and even af terWards where the result 
would be a relitigation of the same subject-matter between the same 
parties. A bill addressed to this power of the court is essentially sup- 
plemental and ancillary in its nature and inheres in the general equity 
jurisdiction of the court. H^nrie v. Henderson et al., 145 Fed. 316- 
320, 76 C. C. A. 196 ; Root v. Woolworth, 150 U. S. 401-411, 14 Sup. 
Ct. 136, 37 L. Ed. 1123 ; Pickens v. Dent, 106 Fed. 653-656, 45 C. 
C. A. 522; Riverdale Mills v. Manufacturing Co., 198 U. S. 188- 
195, 25 Sup. Ct. 629, 49 L. Ed. 1008 ; Julian v. Central Trust Co., 193 
U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629 ; State Trust Co. v. K. C. P. 
& G. R. R. Co. (C. C.) 110 Fed. 10-18; Chicago, R. I. & P. Ry. Co. v. 
St. J. Unioff Depot Co. (C. C.) 92 Fed. 22. 

This being so, it remains to be seen whether the bill filed appeals 
properly to the protecting power of this court, and the answer to this 
question involves primarily whether the claims sued for by Rosier in 
the state court were embraced in the sale by the trustee in bankruptcy 
to Swofford. In other words, whether they were assets of the bank- 
rupt estate, and, as such, passed to Swofford under the terms of this 
sale, and whether Swofford was released therefrom by the action of 
this court. As has been already stated, the first 21 causes of action, 
embracing paragraphs 2 to 22, inclusive, of defendant's petition in tne 
circuit court of Jackson county, pray damages against the defendant 
Swofford for having fraudulently used the property of the company 
in various ways therein set forth for his own personal advantage and 
profit at the expense and to the disadvantage and loss of the corpo- 
ration. 

Section 70 of the bankruptcy act provides that : 

"The trustee of the estate of a bankrupt ♦ ♦ ♦ shall ♦ ♦ * be vest- 
ed by operation of law with the title of the bankrupt, as of the date he \ras 
adjudged a bankrupt, except In so far as It Is to property which Is exempt in 
(6) rights of action arising upon contracts or from the unlawful taking or 
detention of or Injury to his property." 

Each one of the counts of the petition just referred to involves, 
either directly or indirectly, the taking and misappropriation of the 
moneys or property of the corporation; the diversion of the same 
from their legitimate channel to the use and benefit of its president 
Swofford, amounting to misappropriation or conversion. Counsel for 



Digitized by 



Google 



IN KE 8WOFFORD BROS. DRT GOODS CO. 555 

defendant in their brief and argument speak of this action as arising 
from fraud committed against a corporation in the conduct of its 
business. This arose in each case from the handling and disposition 
of the property of the company, and it is impossible to consider the 
acts complained of in any other light than as contributing to the injury 
and damage of that property. The courts of Missouri have always 
viewed such acts on the part of managing officers, involving as they 
do fraud and not merely passive dereliction of duty, as vesting a 
cause of action in the corporation, and through it in the creditors. In 
respect to a stockholder the right of action exists in the corporation 
itself, and the right of a stockholder, if any, is derived from that. 
Donham v. Hahn, 127 Mo. 439-445, 30 S. W. 134. 

"The wrong committed by an officer of the' corporation Vhich affects the 
stockholders generally is not a wrong to them as Individuals, but to the cor- 
porate entity." Cooley on Torts, par., 578. 

"The cause of action for the violation of a corporate right accrues to the 
corporation and not to the stockholders, and generally the remedy must be ob- 
tained by, and in the name of, the corporation.'* Hannerty v. Standard The- 
ater Co., 109 Mo. 297-305. 19 S. W. 82, 84; Loomis v. Missouri Pacific Ey. Co., 
165 Mo. 469, 65 S. W. 962. 

It is undoubtedly the law that as between stockholders of a corpora- 
tion and its management the latter may sue in cases where the com- 
pany is under such hostile control that its proper officers will not in 
the nature of things sue in its name ; but that does not alter the fact 
that the primary right is in the corporation. Hawes v. Oakland, 104 
U. S. 450, 26 L. Ed. 827. Such causes of action as are here involved 
differ sharply from those arising out of a personal wrong suffered by 
the bankrupt, such as injuries to person, reputation, or personal com- 
fort. The distinction is well pointed out by De Haven, District Judge, 
in Re Haensell, 91 Fed. 355. 

In Walker v. Reister, 102 U. S. 467-471, 26 L. Ed. 220, Mr. Jus- 
tice Miller said : .'• 

"The bill is not framed on that foundation, but distinctly on the ground of 
a conversion of the funds of the company, which, if true, is to that extent a 
fraud on the company's creditors." 

In Claflin v. Houseman, Assignee, 93 U. S. 130-135, 23 L. Ed. 833, 
Mr. Justice Bradley said : 

"The assignee, by the fourteenth section of the bankrupt act, becomes invest- 
ed with all the bankrupt's rights of action for property, and actions arising 
from , contract, or the unlawful taking or detention of or injury to property, 
and a right to sue for the same. The actions which lie in such cases are 
common-law actions, ejectment, trespass, trover, assumpsit, debt, etc., or suits 
In equity." 

In fact this principle has uniformly been recognized by the Su- 
preme Court of the United States in many decided cases. Porter v. 
Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815; Erwin v. 
United States, 97 U. S. 392, 24 L. Ed. 1065 ; Comegys v. Vasse, 1 
Peters, 213, 7 L. Ed. 108. In the latter case Mr. Justice Story said : 

"In general. It may be affirmed that mere personal torts, which die with 
the party, and do not survive to his personal representative, are not capable 
of passing by assignment; and that vested rights ad rem and in re, possibill- 
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ties coupled with an interest, and claims growing out of and adhering, to prop- 
erty, may pas^ by assignment" 

An express statute of the state of Missouri, however, would seem 
to dispose of all argument in the premises. Section 1338, Rev. St. 
Mo. 1899, vol. 1, p. 434 (Ann. St. 1906, p. 1075), provides that the 
circuit court shall have jurisdiction over the directors, managers, 
trustees, and other officers of corporations organized under the ar- 
ticle pertaining to manufacturing and business companies, among 
other things: 

"To order/ decree and compel payment by them to the corporation which 
they represent, and to its creditors, of all sums of money and of the value of 
all property which they have acquired to themselves, or transferred to others, 
or may have lost or wasted by any violation of their duties or abuse of their 
powers as such directors, managers, trustees or other officers of such, corpora- 
tion." 

This right is given to the corporation and to its creditors. In any 
aspect of the case, in a bankruptcy proceeding the right would be 
vested in the trustee. That being so, such rights become assets in 
his hands and may be dealt with, disposed of, sold, or compromised 
by him under the direction of the court. As between the corporation 
or its stockholders and creditors, the rights of the latter would neces- 
sarily be paramount. It must be conceded then, I think, that such 
rights as Rosier seeks to enforce were vested in the trustee of the 
bankrupt estate. For reasons thus appearing, it is unnecessary to 
consider whether the trustee could or should go into the state court 
to protect his interests, or whether the bankrupt or a stockholder 
could sue. 

It must be remembered that the policy and purpose of all national- 
bankruptcy acts is primarily to secure an equal and speedy distribu- 
tion of the property of the bankrupt among his creditors. A further 
object is to relieve the honest debtor from legal proceedings for his 
debts, and to enable him to have a fresh start in business life ; but the 
distribution of the property is the principal object to be attained — ^the 
discharge of the debtor is incidental and subordinate. The rights of 
stockholders, although subsisting as between the corporation and 
dishonest officers, are and must be inferior to those of creditors in a 
bankruptcy proceeding. In such proceedings creditors are the favor- 
ites of the law, and the object is to secure them not only an equal dis- 
tribution of the property, but a speedy one. The court and its officers 
clothed with full authority, upon canvassing the possibilities and prob- 
abilities in each individual case, will decide what is best to be done 
from the standpoint of the creditor, and may, and will, act accordingly. 
When they have done so, their acts cannot be reviewed and the mat- 
ter relitigated in another forum and at the suit of the parties or their 
privies. 

In this case the trustee had assets of the bankrupt to dispose of, and 
among them were claims against the petitioner Swofford. These 
claims were civil in their nature. They were the subject of sale, com- 
promise, or adjustment for the benefit of the creditors. Swofford 
made an offer which was accepted. Both he and the court are carry* 
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ing out the terms of their contract. His release from these claims 
was as much a consideration moving to h?m as any piece of tangible 
property purchased from the trustee. This court is as bound to pro- 
tect his acquittance as it is to deliver to him the tangible property he 
bought. To hold otherwise would be to render unstable and futile 
all the proceedings of like nature in a bankruptcy court through which 
the property of the bankrupt is administered and money is realized 
from which distribution may be made to creditors. 

A court of bankruptcy, under the existing circumstances, may, and 
doubtless did, conclude tihat the interest of the creditors was better 
subserved by this arrangement, which secured to them a speedy and 
largely increased dividend, than by resorting to the slower and un- 
certain process of attempting to realize from the assets by collec- 
ticm and litigation. This option rested with the creditors and their 
representatives in the court. The release of Swofford was a substan- 
tial feature of the agreement. Whatever rights against him may have 
existed in others beside the creditors had vested in the trustee in bank- 
ruptcy, and a release by this court was complete and absolute. 

It will not do to say that the court of bankruptcy, through its ref- 
eree and trustee, may have made a bad bargain, or may have acted 
unwisely. No court can recognize such a criticism in a collateral pro- 
ceeding. Moreover, if such considerations are to be urged, it must be 
in the same court where the matters were litigated by seasonable and. 
appropriate application to that tribunal. There, and not elsewhere, 
the remedy, if there be one, lies. 

The twenty-second cause of action represented by the twenty-third 
paragraph of the Rosier petition presents a different question. In 
this count it is claimed, in substance, that the petitioner Swofford by 
virtue of his purchase from and settlement with the trustee in bank' 
ruptcy secured assets which largely exceeded the amount of money 
paid by him to the trustee; that by reason of the premises he secured 
to himself a great advantage and benefit for which he should, in equity 
and good conscience, be required to account to the bankrupt and its 
stockholders. With such a controversy, so long as it does not involve 
the impairment of the orders, decrees, and other proceedings in bank- 
ruptcy, this court has nothing to do, and the parties must be left to 
litigate such matters in the forum where the jurisdiction properly lies. 

It follows from the conclusions ^reached that the defendant Rosier 
must be restrained from prosecuting in the circuit court of Jackson 
county, Mo., the 21 causes of action embraced in paragraphs 2 to 22, 
inclusive, of his petition, and that, as to the remaining cause of action 
embraced in paragraph 23 of that petition, the injunctive relief prayed 
for must be denied. 

It is so ordered. 
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Ex parte EAGLESFIBLD. 
(District Court, E. D. Wisconsin. June 8; 1910.) 

1. Ck)MVERCE (S 21*) — Interstate Commerce. 

The owner of a vessel enrolled under the federal statutes, licensed for 
foreign and domestic trade, and cleared from the port where the license 
was issued, who took a cargo of potatoes from a point in Michigan to Mil- 
waukee, where she exposed them for sale on the vessel, was engaged in 
interstate commerce under a valid coasting license. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 10 ; Dec. Dig. 
§ 21.*] 

2. Commerce (§ 40*) — Interstate Commerce. 

The right to trade in interstate commerce Includes the right to «ell. 
[Ed. Note. — For other cases, see Commerce, Cent. Dig. { 29 ; Dec Dig. 
§ 40.*] 

8. Commerce (§ 33*) — Interstate Commerce. 

Potatoes brought from one state to another on a vessel remained an im- 
port until sold and delivered on the deck. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 26; Dec. Dig. 
S33.*] 

4. Commerce ($ 64*) — ^Interstate Commerci>— Licenses. 

One trading in interstate commerce under a valid coasting license is not 
subject to a state or municipal licensa 

[Ed. Note. — For other case^, see Commerce, Cent Dig. { 104 ; Dec. Dig. 
§ 64.*] 
6. OoMMEBOE (§ 64*) — ^Interstate Commerce— Taxation. 

A cargo in interstate commerce is not subject to taxation by a state. 

tEd. Note. — For' other cases, see Commerce, Cent Dig. % 104; Dec Dig. 
8 64.* 

Taxation of interstate commerce by state, see note to Board of Assess- 
ors V. Pullman's Palace Car Co., 8 C. C. A. 492.] 

6, Licenses (J 7*) — Oroinancb— Reasonableness— Prohibitive Provisions. 

An ordinance under Laws Wis. 1905, c. 490, relating to the licensing of 
particular occupations, requiring transient merchants to pay $20 a day, 
is unreasonable and void as being prohibitive. 

[Ed. Note. — For other cases, see Licenses, Cent Dig. | 15; Dec Dlg. 
17.*] 

Application by Elizabeth Eaglesfield for a writ of habeas corpus. 
Petitioner discharged. 

This is a habeas corpus proceeding. The petitioner is a resident of Grant! 
Rapids in the district of Michigan. She is the owner of the gas screw 
steamer "The Gk)lden Girl," which vessel was duly enrolled pursuant to 
title L of the Revised Statutes of the United States, entitled "Regulation of 
Vessels in Domestic Commerce." She was licensed at the port of Grand 
Haven in the district of Michigan to carry on a coasting and foreign trade 
on the northern, northeastern, and northwestern frontier for one year from 
the 19th day of August, 1909. After stating certain conditions to be ob- 
served at all times by said vessel in such coasting trade, the license con* 
eludes as follows: "License is hereby granted for the said gas screw vessel 
called *The Golden Girl' to be employed in foreign and domestic trade, for 
one year from the date hereof, and no longer." 

Within the period covered by said license, and on or about the 20th of 
April, 1910, said vessel cleared from the port of Grand Haven for the 
South Manitou Islands in the state of Michigan, where she took on board 
a cargo of potatoes, and, in pursuit of her occupation as a coasting trader, 

•For other case* see same topic A 5 s/umbbr in Dec. & Am. Digs. 1907 to date, A Rep'r Indexem 
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arrived at the port of Milwaukee, Wis., on the 9th day of May, 1910. The 
vessel was moored at a dock In Milwaukee river, which Is a navigable stream 
of the United States, and exposed said potatoes for sale upon the said vessel. 
The petitioner was thereupon arrested for a breach of a city ordinance of 
the city of Milwaukee, and was held to ball upon complaint alleging that 
the petitioner on the 13th day of May, 1910, at Milwaukee, "did then and 
there engage in and follow the business of a transient merchant in the state 
of Wisconsin, within the meaning of chapter 490 of the Laws of Wisconsin 
for 1905, without first having obtained a license therefore.*' On the 27th 
of May, 1910, the petitioner was found guilty of said offense by the dis- 
trict court of Milwaukee county, which Imposed a fine of $50 and costs, In 
default of which the petitioner was committed to the house of correction 
for 30 days. Thereupon this appUcallon was made for a writ of habeas 
corpus. 

The business of a transient merchant is defined in section 5 of chapter 
490, as follows: 

"A transient merchant within the meaning of this act is defined as one 
who engages in the vending or sale of merchandise at any place in this 
state temporarily, and who does not Intend to become, and does not be- 
come a permanent merchant of such place." 

Which definition is adopted by the ordinance of the dty of Milwaukee 
under which the arrest was made. By said state law it is provided that 
every such transient merchant may be licensed upon paying Into the state 
treasury $75, and, in addition to such amount, by paying into the treasury 
of any city or village where he may be conducting his business a sum not 
exceeding $25 per day, to be determined by ordinance of such place. The 
Milwaukee ordinance requires $20 a day. 

This state law is entitled "An act relating to hawkers and peddlers and 
various other occupations," including circuses, menageries, side shows, vaude- 
ville, Ferris wheel, merry-go-round, shooting galleries, and transient mer- 
chants. 

No evidence was offered tending to show that the potatoes in question 
were not wholesome, or that any cause existed whereby the public health 
was Involved. 

Daniel W. Hoan, City Atty., for City of Milwaukee. 
Bloodgood, Kemper & Bloodgood, for petitioner. 

QUARLES, District Judge (after stating the facts as above). 
There is no dispute about the facts in this case as they appear in the 
petition and the return. 

It is contended by the petitioner as matter of law that the business 
transacted by her upon her boat was that of a coasting trader, within 
the sole jurisdiction of the federal Constitution and laws; that she 
was engaged in* interstate commerce; that she is under the sole au- 
thority and control of the federal government, and entirely beyond the 
jurisdiction of the state and municipal authorities. Further, if there 
were any ground for municipal interference, that the regulation in 
question is u^ireasonable and prohibitory. 

There is no doubt about the correctness of the procedure in this case. 
The writ may be issued in the discretion of a federal judge without 
awaiting the final determination of the state court. Ex parte Royal, 
117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. 

The law in this case is practically settled by two decisions of C. J. 
Marshall in Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, and Brown 
V. Maryland, 12 Wheat. 419, 6 L. Ed. 678. 

In Brown v. Maryland, the great Chief Justice says (page 443, 12 
Wheat. [6 h. Ed. 678]): 
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**Thl8 Indictment Is against the importer, for selling a package of dry 
goods in the form in which it was imported, without a license. This state 
of things is changed if he sells them or otherwise mixes them with the gen- 
eral property of the state, by breaking up his packages, and trayeling with 
them as an itinerant peddler. In the first case, the tax intercepts the 
import, as an import in its way to become incorporated with the general 
mass of property, and denies it the privilege of becoming so incorporated 
until it shall have contributed to the revenue of the state. It denies to the 
Importer the right of using the privilege which he has purchased from the 
United States, until he shall have also purchased it from the state. In 
the last cases, the tax finds the article already Incorporated with the mass 
of property by the act of the importer. He has used the privilege he had 
purchased, and has himself mixed them up with the common mass, and the 
law may treat them as it finds them." 

On page 444, 12 Wheat. (6 L. Ed. 678), the learned Chief Justice 
further says: 

"But if it should be proved that a duty on the article itself would be 
repugnant to the Constitution, it is still argued that this is not a tax upon 
the article, but on the person. The state, it is said, may tax occupations, 
and this is nothing more. It is impossible to conceal from ourselves that 
this is varying the form witiiout varying the substance. It is treating a 
prohibition which is general as if it were confined to a particular mode 
of doing the forbidden thing. All must perceive that a tax on the sale of 
an article, imported only for sale, is a tax on the article itself.*' 

On page 446, 12 Wheat. (6.1,. Ed. 678), the opinion continues: 

"What then Is the just extent of a power to regulate commerce with foreign 
nations, and among the several states? This question was considered in 
the case of Gibbons v. Ogden, 9 Wheat 1 [6 L. Ed. 23], in which it was de- 
clared to be complete in itself, and to acknowledge no limitations other than 
are prescribed by the Constitution. The power is coextensive with the sub- 
ject on which it acts, and cannot be stopped at the external boundary of 
a state, but must enter its interior. ♦ • * If this power reaches the in- 
terior of a state, and may be there exercised, it must be capable of authoriz- 
ing the sale of those articles which it introduces. Conunerce is intercoui£>e : 
one of its most ordinary ingredients is traflSc. It is inconceivable that the 
power to authorize this traffic, when given in the most comprehensive terms, 
with the intent that its efficacy should be complete, should cease at the 
point when its continuance is indispensable to its valuQ. To what purpose 
should the power to allow Importation be given, unaccompanied with the 
power to authorize a sale of the thing imported? Sale is the object of 
importation, and is an essential ingredient of that intercourse, of which 
importation constitutes a part It is as essential an ingredient, as indis- 
pensable to the existence of the entire thing, then, as importation itself. 
It must be considered as a component part of the power to regulate com- 
merce. Congress has a right, not only to authorize importation, but to au- 
thorize the importer to sell." 

In Gibbons v. Ogden, supra, the first proposition laid down is that 
commerce includes navigation. Speaking of the j^ower to regulate 
commerce, the court say, on page 196, 9 Wheat. (6 L.' Ed. 23) : 

'This power, like all others vested in Congress, is complete in itself, may 
be exercised to its utmost extent, and acknowledges no limitations other 
than are prescribed in the Constitution. If, as has always been under- 
stood, the sovereignty of Congress, though limited to specified objects, is 
plenary as to those objects, the power over commerce with foreign nations, 
and among the several states, is vested in Congress as absolutely as it 
would be in a single government, having in its Constitution the same re- 
strictions on the exercise of the power as are found in the Constitution of 
the United States." 
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On page 212, 9 Wheat. (6 L. Ed. 23), the court further sayd: 

•To th€f court it seems very dear that the whole act on the subject of- the 
coasting trade* according to those principles which govern the construction 
of statutes, implies nnequlvocally an authority to licensed vessels to carry on 
the coasting trade. The first section declares that vessels enrolled by virtue 
of a previous law, and certain other vessels, enrolled as described in that act. 
and having a license in force, as is by the act required, and no others, shall 
be deemed ships or vessels of the United States, entitled to the privUeges 
of ships or vessels employed in the coasting trade. This section seems to 
the court to contain a positive enactment that the vessel it describes shall 
be entitled to the privileges of ships or vessels employed in the coasting 
trade. These privileges cannot be separated from the trade, and cannot be 
enjoyed unless the trade may be prosecuted. The grant of the privilege is 
an idle, empty form, conveying nothing, unless it convey the right to which 
the privUege is attached, and in the exercise of whicii its whole value con- 
sists. To construe these words otherwise than as entitling the ships or 
vessels described to carry on the coasting trade would be, we think, to dis- 
regard the apparent intent of the act. The fourth section directs the proper 
officer to grant to a vessel qualified to receive it *a license for carrying on 
the coasting trade,' and prescribes Its form. After reciting the compliance 
of the applicant with the previous requisites of the law. the opei^tive words 
of the instrument are: 'License Is hereby granted for the said steamboat to 
be employed in carrying on the coasting trade for one year from the date 
hereof,* and no longer.' These are not the words of the officer ; they are 
the words of the Legislature, and convey as explicitly the authority the 
act intended to give, and operate as eflPectually, as if they had been in- 
serted In any other part of the act than in the license Itself. The word 
'license' means permission, or authority ; and a license to do any particular 
thing is a permission or authority to do that thing; and. If granted by a 
person having power to grant it, transfers to the grantee the right to do 
whatever it purports to authorize. It certainly transfers to him all the 
right which the grantor can transfer, to do what is within the terms of the 
license." 

On page 215, 9 Wheat. (6 L. Ed. 23), the court further say: 

''The^ license can be granted only to vessels already enrolled, if they be 
of a burden of 20 tons and upward, and requires no circumstances essential 
to the American character. The object of the license, then, cannot be to 
ascertain the character of the vessel, but to do what It professes to do; 
that is, to give permission to a vessel already proved by her enrollment to 
be American to carry on the coasting trade." 

While certain minor changes have been made by the courts in the 
doctrine laid down by these two great precedents, as, for instance, 
that the terms "imports" and "exports" as employed in the Constitu- 
tion are applicable only to the foreign trade ( Woodruff v. Parham, 8 
Wall. 123, 19 L. Ed. 382), the fundamental principles of both opinions 
have been repeatedly ratified and affirmed by the Supreme Court of 
the United States. Perhaps the most exhaustive and elaborate review 
of these principles may be found in Austin v. Tennessee, 179 U. S. 
350, 21 Sup. Ct- 132, 46 L. Ed. 224. In this case there was a dissent 
by four of the justices; but the point upon which the dissent was 
based was so narrow that the general principles established by these 
two great cases were reviewed and approved, in both opinions. So 
that we have here practically a concurrence of opinion by the entire 
bench as to the propositions involved in the instant case. The doctrine 
of the original package is traced back and said to rest upon the lan- 
guage of C. J. Marshall in Brown v. Maryland. This doctrine was 
180 F.— 36 
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further developed in Pittsburg v. Bates, 156 U. S. 577, 15 Sup. Ct. 
415, 39 L. Ed. 538; Leisy v. Hardin, 135 U. S. 100, 122, 10 Sup. Ct. 
681, 34 L. Ed. 128; Schollenberger v. Pennsylvania, 171 U. S. 1, 18 
Sup. Ct. 757, 43 L. Ed. 49. 

The court in Austin v. Tennessee, supra (page 362 of 179 U. S.. 
page 139 of 21 Sup. Ct. [45 L. Ed. 224]) remark: 

"Of course it Is one thing ito force into a state, against Its will, articles 
or commodities that can have no possible connect i6n with or relation to the 
health of the people. It is quite a different thing to force into the mar- 
kets of a state against its will articles or commodities which, like cigarettes, 
may not unreasonably be held to be injurious to health." 

tn the dissenting opinion (page 387 of 179 U, S., page 149 of 21 
Sup. Ct. [45 L. Ed. 224]) the dissenting judges say: 

**The power cannot be conceded to a state to exclude, directly or in- 
directly, the subjects of interstate commerce, or by the imposition of bur- 
dens thereon, to regulate such commerce, without congressional permission/' 

See Lyng v. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 725, 34 L. 
Ed. 150. 

In Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 L. 
Ed. 862, and Stockard v. Morgan, 185 U. S. 27, 22 Sup. Ct. 576, 46 
L. Ed. 785, the court again reviewed and reinforced the doctrine an- 
nounced by C. J. Marshall. 

In Leisy v. Hardin, supra, the court say in substance: 

"The power vested in Congress by the commerce clause is the power to 
prescribe the rule by which that commerce is to be governed, and is a power 
complete in itself, acknowledging no limita^tions other than those prescribed 
in the Constitution. It is coextensive with the subject on which it acts and 
cannot be stopped at the external boundary of a state, but must enter its 
interior and must be capable of authorizing the disposition of the articles 
which it introduces, so that they may become mingled with the common 
mass of property within the territory entered; and while, by virtue of its 
jurisdiction over persons and property within Its limits, a state may pro- 
vide for the security of the lives, limbs, health, and comfort of persons and 
the protection of property so situated, yet a subject-matter that has been 
confided exclusively to Congress by the Constitution is not within the juris- 
diction of the police power of the state." 

It has been firmly settled that the transportation does not end when 
the voyage terminates at the point of destination; but the power of 
Congress continues until the goods are delivered to the consignee. 
Vance v. Vandercook, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100; 
Adams Express Co. v. Kentucky, 206 U. S. 129, 136, 27 Sup. Ct. 606, 
51 L. Ed. 987; Heymann v. Railroad Co., 203 U. S. 270, 27 Sup. Ct, 
i04, 51 L. Ed. 178; Adams Express Co. v. Kentucky, 214 U. S. 222, 
29 Sup. Ct. 633, 63 L. Ed. 972. 

The case of Osborne v. Mobile, 16 Wall. 479, 21 L. Ed. 470, was 
pressed upon the court as decisive of the instant case. An examina- 
tion of the recent decisions of the Supreme Court demonstrates that 
there has been a return to the proposition laid down by Justice Mar- 
shall, that a tax on an occupation is a tax on the business, and eventu- 
ally a tax on the property involved. Brown v. Maryland, 12 Wheat* 
419, 6 L. Ed. 678 ; Lyng v. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 
725, 34 L. Ed. 150. 
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In Welton v. Missouri, 91 U. S. 275, 278, 23 L. Ed. 347, the court 
say: 

"Where the business or occupation consists In the sale of goods, the license 
tax required for its pursuit is in effect a tax upon the goods themselves." 

In Brennan v. Titusville, 153 U. S. 304, 14 Siip. Ct. 833, 38 L. Ed. 
719, the court, speaking of the Welton Case, said: While this case 
turned largely upon the fact of discrimination between products of 
other states and those of Missouri, nevertheless the decision is an ad- 
judication that the imposition of a license tax upon the peddling of 
goods is a regulation of commerce. 

In Le Loup v. Mobile, 127 U. S. 646, 8 Sup. Ct. 1383, 32 L. Ed. 311, 
the court say that in the present state of law Osborne v. Mobile, 16 
Wall. 479, 21 L. Ed. 470, would not be held as sound authority. On 
page 648 of 127 U. S., on page 1384 of 8 Sup. Ct. (32 L. Ed. 311), 
the court summarize the present views of that tribunal as follows : 

*'No state has the right to lay a tax on interstate commerce in any form, 
whether by way of duties laid on the transportation of the subjects of that 
commerce, or on the receipts derived from that transportation, or on the 
occupation or business of carrying It on, and the reason Is that such taxa- 
tion is a burden on that commerce, and amounts to a r^^latlon of it which 
belongs solely to Congress." 

This case is cited with approval in Western Union Telegraph Com- 
pany V. Kansas, 216 U. S. 1, 22, 30 Sup. Ct.l90, 64 L. Ed. . 

Western Union Telegraph Company v. Kansas is the last reported 
case where the attention of the Supreme Court has been drawn to the 
great principles laid down by the Chief Justice in the two earlier 
cases cited, and concludes an unbroken Hne of authority sustaining the 
principles contended for by the applicant in the instant case. 

Counsel for the city laid great stress upon certain remarks of Judge 
Johnson in his opinion in Gibbons v. Ogden, supra, that in the opinion 
of the justice the coasting license was intended to confer a status upon 
the vessel, rather than a privilege or authority to cariy on a trade. 
The reasoning of C. J. Marshall on this point, in his opinion, is so clear 
and cogent that it vindicates itself. But the Supreme Court in later 
cases have repudiated the suggestion of Judge Johnson. In the Li- 
cense Tax Cases, 6 Wall. 462, 470, 18 L. Ed. 497, the court say: 

*'It Is not doubted that, where Congress possesses constitutional power 
to regulate trade or intercourse, it may regulate by means of licenses as 
well as in other modes, and in case of such regulations a license will give 
to the licensee authority to do whatever is authorized by its terms. Thus: 
Congress having power to regulate commerce with foreign nations and among 
the several states, and with Indian tribes, may without doubt provide for 
granting coasting licenses, licenses to pilots, licenp<>s to trade with Indians, 
and any other license necessary or proper for jEfia exercise of that great 
and extensive power, and the same observation is applicable to every other 
power of Congress to the exercise of which the granting of licenses may 
1>e incident All such licenses confer authority and give rights to the li- 
censee." 

In Railroad Co. v. Husen, 95 U. S. 465, 470, 24 U Ed. 527, the Su- 
preme Court say: 
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'Transportation la essential to commerce, or rather It Is commerce Itself, 
and every obstacle to it, or burden laid upon It by legislative authority, is 
regulation. ♦ ♦ ♦ 

"But whatever may be the nature and reach of the police power of a 
state, it cannot be exercised over a subject confided exidusively to Congress 
by the federal Constitution. • • • 

•The police power of a state cannot obstruct foreign commerce or Inter- 
state commerce beyond the necessity for Its exercise; and under color of it 
objects not within its scope cannot be secured at the expense of the protec- 
tion afforded by the federal Constitution. And as its range sometimes comes 
very near to the field committed by the Constitution to Congress, it la the 
duty of the courts to guard vigilantly against any needless intrusion." Page 
473 of 95 U. S. (24 L. Ed. 527). 

Based upon the doctrine of this case, the Circuit Court of Appeals 
of the Ninth Circuit, in Smith v. Lowe, 121 Fed. 753, 758, 59 C. C. 
A. 185, repudiates the doctrine asserted by the counsel for the city 
here, that a state authority must be exclusively relied upon to construe 
a state enactment, and that in the present case it rests with state au- 
thorities to determine whether the tax imposed by the ordinance is 
reasonable. On page 758 of 121 Fed., on page 190 of 59 C C. A., the 
court say: 

'*Can state officers accomplish under the protection of a yalid law the 
very results which the state is forbidden to authorize by legislation? Here 
are state officers who, if the allegations of the bill are true, are so using 
the police power as to obstruct interstate commerce beyond the necessity 
for its exercise. The contention of the appellees, followed to its logical 
conclusion, is that, If the act under which state officers proceed to establish 
a quarantine is of itself valid and constitutional, it matters not to what 
extent such authority be abused, nor upon what grounds or Information 
the officers proceed. No matter how arbitrary their act, or how unfounded 
In necessity or reason, it must be presumed that it Is done in good faith, 
and the bona fides thereof is not subject to Investigation. By this doctrine 
the power of Congress to regulate Interstate and foreign commerce is 
practically taken away and vested in the executive officer of the states. 

♦ • • The provisions of the Constitution must necessarily impose re- 
strictions on the action of the state officers, and restrain them from exer- 
cising the police power further than is reasonably necessary to secure pro- 
tectlon against disease." 

In Re Lebolt (C. C) 77 Fed. 587, Judge Grosscup held that the ques- 
tion whether an ordinance is a proper exercise of police power is one 
for the United States courts to decide. In Asbell v. Kansas, 209 U. 
S. 251, 256, 28 Sup. Ct. 485, 52 L. Ed. 778, the court hold that this 
court will determine for itself whether the statute is a genuine exercise 
of an acknowledged state power, or whether, on the other hand, under 
the guise of an inspection law, it is really and substantially a regula- 
tion of interstate commerce which the Constitution has conferred ex- 
clusively on Congress. 

There can be no doubt — indeed it was conceded in the argument— 
that in any view of the case an ordinance imposing a tax of $20 a day 
upon the applicant, as a transient trader, was unreasonable and pro- 
hibitory. It is obvious that it would destroy the virtue and effect of 
a coasting license, and for that reason would be null and void. 

It is worthy of notice that the statute of 1793, authorizing the enroll- 
ment of vessels for the coasting trade, and providing for coasting 
licenses in such trade, remains practically unchanged. During that 
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eventful interval a wonderful evolution has taken place in business 
methods and facilities for transportation by land and by water. 
Steamboats have driven out the enormous fleet of sailing craft ; rail- 
roads have interlaced the continent, practically annihilating distance 
and making neighbors of the people of distant states. Primitive 
methods have vanished from memory. The present generation is 
not acquainted with the coasting trader that was formerly so large a 
factor in the carrying trade, and ministered so much to the convenience . 
and comfort of the people. But the statute remains the same. The 
license has lost none of its validity. The principles of the law for the 
protection of the coasting trade are just as sacred and just as impera- 
tive as when the coasting trader was one of the chief adjuncts of in- 
terstate commerce. The federal authorities are under the highest ob- 
ligation to protect this right against state or municipal infringement. 
As the Supreme Court has admonished us in Railroad v. Husen, supra : 
"It Is the duty of the courts to guard Tigilantly against any intrusion.'' 

From the showing made and the authorities herein considered, I 
deduce the following propositions: 

First The applicant was engaged in interstate commerce under a 
valid coasting: license which conferred upon her a right so to do. 

Second, The right to trade necessarily includes the right to sell. 

Third. The potatoes in the hold of the vessel, remained an import 
until she had sold and delivered them on the deck. 

Fourth. Having acquired this right from the federal government, 
she cannot be required to purchase the same right from the state or 
municipal authorities. 

Fifth. The cargo, being interstate commerce, did not fall under the 
taxing power of the state, and the conviction of the prisoner was an 
infringement upon the power exclusively conferred upon Congress. 

Sixth. Under any aspect of the case, the ordinance was confessedly 
prohibitive, and therefore unreasonable, and consequently void. 

For these reasons, the prisoner must be discharged, and an order 
for her enlargement may be prepared. 



UNION PAC. R. CO. V. FLYNN. City Clerk, et aL 

(Circuit Court, W. D. Missonri, W. D. July 16, 1910.) 

1. CouBTS (I 508*) — State and Fedebal. 

Kansas City Charter, art 10, § 4, confers on the municipal court of such 
.city concurrent Jurisdiction with the circuit court of the state of pro- 
ceedings for the enforcement of special tax bills for taking and damaging 
private property, and article 6, | 1, provides that such proceedings shall 
be taken in the municipal court Section 4 declares that a special tax 
bm may be issued by the municipal court clerk, attested by the city clerk, 
and then filed in the office of the clerk of the circuit court and indexed as 
" a Judgment in favor of the city against the property described in the bill, 
on which a special execution may be issued; and also declares that 
tax bills so filed and recorded shall be subject to the order of the court 
and may be set aside, or the amount of the assessment reduced on motion 
of any party interested in the property assessed on reasonable notice to 

«For othor caaei see sftme topic & fi mumbeb in Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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the city. Beld, that where a property owner, against which a special 
tax bill had been ordered, claimed that the proceedings were void for 
lack of proper notice, it had an adequate remedy at law in the state 
court either by a proceeding under section 4. or by certiorari, and hence 
could not maintain a bill in the federal Circuit Court to restrain the 
city clerk from attesting and the circuit clerk from filing the tax bills 
against its property on the theory that to do so would constitute a taking 
of property without due process of law. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1418-1430; Dec. 
Dig. § 508.*] 

2. Municipal Cokpobations (§ 538*) — Bill— Laches. 

Where complainant had no knowledge of certain proceedings by a city 
to condemn property for public uses and to assess the cost thereof on an 
adjoining district, until after the time to appeal from the assessment had 
expired, he was not guilty of laches. 

[Ed. Note. — ^For other cases, see Municipal Corporations, Dec. Dig. § 
538.*] 

8. Courts (§§ 259, 262*) — ^Federal Courts— Equity Jubisdiction. 

The equity Jurisdiction of the federal courts Is the same as that pos- 
sessed by the High Court of Chancery in England, and is uniform through- 
out the states and not subject to limitation nor restraint by state legisla- 
tion. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. $$ 795, 707, 798; 
Dec. Dig. §§ 259, 262.*] 

In Equity. Bill by the Union Pacific Railroad Company against M. 
A. Flynn, City Clerk, and Oscar Hochland, Clerk of the Circuit Court 
of Jackson County, Mo. Bill dismissed. 

Isaac N. Watson, for complainant. 

John G. Park, City Counselor, Francis M. Hayward, and John G. 
Schaich, for defendants. 

VAN VALKENBURGH, District Judge. This cause comes on 
for hearing upon the amended bill of complaint in which an injunc- 
tion is prayed restraining the defendant M. A. Flynn, city clerk, from 
attesting, and the defendant Oscar Hochland, circuit clerk, from filing 
in the office of the circuit court of Jackson county. Mo., certain tax 
bills against the property of complainant growing out of proceedings 
in the municipal court of Kansas City, Mo., for the condemnation of 
certain lands in Kansas City for the opening andl widening of Sixth 
street in said city, and the assessment of benefits against other prop- 
erty, including the property of complainant, to pay therefor. The 
facts, as alleged in the bill, and as conceded at the hearing, are as 
follows : 

October 18, 1909, the common council of Kansas City passed an 
ordinance, which was approved by the mayor of said city on the 19th 
day of October, 1909, providing for the opening and widlening of 
Sixth street within boundaries therein described, condemning all pri- 
vate property within said limits for public use as a part of Sixth 
street, and designating and prescribing the limits within which private 
property should be deemed benefited, andl be assessed and charged to 
pay compensation for such taking. Within these limits lies the prop- 
erty of complainant described in the amended bill. Thereafter, on 

*For otber cases see same topic A fi numbeb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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the 1st day of November, 1909, the municipal court of Kansas City, 
which by charter is given jurisdiction of such matters, made m order 
notifying all persons who might be concerned in such proceeding that 
on the 6th day of December, 1909, at 2 o'clock p. m., in the lower 
house council chamber, on the fourth floor of the city hall building 
in Kansas City, Jackson county, Mo., a jury would be impaneled to 
ascertain the compensation for the property to be taken or damaged, 
and to make assessments to pay for the same, and further directed that 
a copy of this order should be published in the Daily Record, a news- 
paper at that time dbing the printing for the city, for four consecutive 
weeks, the last insertion to be made not more than one week prior 
to the day set for said hearing, and that a copy of the order be served, 
as by the charter of Kansas City provided, upon each and every resi- 
dent of Kansas City owning or having an interest in the real estate 
proposed to be taken or damaged. This order was published in the 
paper designated, beginning on the 1st of November, 1909, and daily 
thereafter, exclusive of Sundays, up to and including the 27th day 
of November, 1909, as shown by affidavit of publication duly set out 
in the bill. It conclusively appeared that the notice was published 
once in each week for four consecutive weeks, but that the last pub- 
lication was but 26 days after the first date of publication, and 9 days 
instead of one week before the date set for the hearing. The com- 
plainant, being a citizen of the state of Utah, was served by no other 
process than by the publication aforesaid. This it claims to be insuffi- 
cient and void ; that the court thereby acquired no jurisdiction over it ; 
and that, if proper relief be not granted, its property will be taken 
without due process of law. 

On the 6th day of December, 1909, the cause coming on to be 
heard, the city, by its attorney, submitted to the court the proofs of 
publication and personal service. Thereupon that court decided that 
the service was sufficient, and the proceedings were continued until 
the 13th day of December, 1909, for the purpose of impaneling a jury. 
On the latter date a jury was impaneled and evidence heard, and as a 
result the jury returned into court a verdict by which there was as- 
sessed against the property of complainant the sum of $2,478.28, which 
verdict was within 60 days thereafter duly confirmed by the common 
council. It is then charged in the bill, and substantially admitted, that 
the clerk of the municipal court of Kansas City is about to issue special 
tax bills in said amount under and by virtue of said proceedings in the 
municipal court of said city against the property of the complainant; 
that the defendant Flynn, city clerk of Kansas City, Mo., is about to 
attest the signature of said clerk of the municipal court to said tax 
bills ; and that the defendant Oscar Hochland is about to file and re- 
cord! said tax bills in the office of the circuit clerk of Jackson county. 
Mo., and index the same as a judgment of Kansas City against the 
property of complainant. It is further charged that said tax bills 
wheii so attested and filed will become and be a cloud upon the com- 
plainant's title to the premises. By reason of the diversity of citizen- 
ship alleged and shown to exist, this court is asked to restrain defend-' 
ants from thui placing a cloud upon complainant's title, for the rea- 
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son that said proceedings are void for want of jurisdiction. Other 
irregularities are set up in the bill, but no showing was made in sup- 
port thereof; thev were practically abandoned at the hearing, and 
counsel for complainant frankly stated that complainant's contention 
rested upon the defect in the publication of notice above referred to. 

Assuming, for the purposes of this discussion, that the publication 
notice complained of was insufficient to confer jurisdiction upon the 
municipal court, and tliat no charge upon the property of complainant 
can or should be enforced by virtue of the proceedings in that court, 
the question for consideration is: Has this court jurisdiction to af- 
ford the relief for which complainant prays? 

Counsel for defendants invoke section 720 of the Revised Statutes 
of the United States (U. S. Comp. St. 1901, p. 581), which is as fol- 
lows: 

"The light of injunction shaU not be granted by any court of the United 
States to stay any proceeding in any court of a state except in those cases 
where such injunction may be authorized by any law relating to proceedings 
in bankruptcy" 

— and contend that this proceeding comes within the prohibition of 
that section. They also insist that, if complainant's contention be 
true, the tax bills would be void on the face of the record and would 
create no cloud upon complainant's title, and that by virtue of the 
charter provisions, and other well-known forms of procedure, com- 
plainant has a plain and adequate remedy at law. On the other hand, 
counsel for complainant contends that this suit does not seek to en- 
join any proceedang in the municipal court of Kansas City, and does 
not interfere with any process issued out of that court, neither does it 
enjoin any officer of that court from executing any process issued by 
it, that this action is against parties other than those to the original 
suit, and, for all these reasons, does not fall within the prohibition of 
section 720. It is also alleged in the bill that the time for appeal, 
provided by charter, expired before actual knowledge of the condem- 
nation proceeding was acquired by the complainant; that, if any 
remedy exists, that remedy lies in a court other than that which ren- 
dered the erroneous judgment; and that any subsequent suit to remove 
cloud would be equitable in its nature, and this court now should pre- 
vent an act which some other court of equity, state or federal, must 
hereafter be called upon to set aside. 

A pertinent question for early consideration with regard to the ju- 
risdiction of this court is whether this proceeding is in its nature a 
separate suit, or whether it is a supplementary proceeding so con- 
nected with the original suit as to form an incident of it and substan- 
tially a continuation of it. Concerning this distinction the Supreme 
Court of the United States, in the leading case of Barrow v, Hunton, 
99 U. S. 80, 25 h. Ed. 407, says: 

"If the proceeding is merely tantamount to the common-law practice of mov- 
ing to set aside a judgment for irregularity, or to a writ of error, or to a bill 
of review or an appeal, it would belong to the latter category, and the United 
States court could not properly entertain Jurisdiction of the case. Otherwise, 
the Circuit Courts of the United States would become invested with power to 
control the proceedings in the state courts, or would have appellate jurisdic- 
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tlon over them In all cases where the imrtles are citizens of different statea 
Such a result would be totally •Inadmissible." 

It is further pointed out that such would be a mere revision of er- 
rors and irregularities, or of the legality and correctness of the judg- 
ments and decrees of the state courts. 

In Leathe v. Thomas, 97 Fed. 138, 38 C. C. A. 76, it was sai4: 

"The prohibition of the statute does not extend to proceedings in a court 
of the state up to and including final Judgment only, but to the entire pro- 
ceedings from the commencement of the suit until the execution issued on the 
judgment or decree is satisfied." Wayman v. Southard, 10 Wheat. 1, 6 L. 
Ed. 253. 

The same doctrine is further announced in Marshall v. Holmes, 
141 U. S. 589, loc. cit. 597, 12 Sup. Ct. 62, 35 L. Ed. 870, cited! by 
complainant. ' 

In Leathe v. Thomas, supra, in denying jurisdiction under such cir- 
cumstances, the Circuit Court of Appeals for the Seventh Circuit said : 

"TEe section above cited (section 720, Rev. St. U. S.) is not the only obstacle 
which prevents the sustaining of the order of injunction. The principle of 
comity which obtains between courts of concurrent jurisdiction forms a rec- 
ognized part of their duty. It requires that a subject-matter drawn and re- 
maining within the cognizance of a court of general Jurisdiction shall not be 
drawn into this controversy or litigated' in another court of concurrent Juris- 
diction. This principle prevails In all courts of concurrent Jurisdiction de- 
riving their powers from a common source. 'A departure from this rule would 
lead to the utmost coufusion and to endless strife between courts deriving 
their powers from the same source ; but how much more disastrous would be 
the consequence of such a course in the conflict of Jurisdiction between courts 
whose powers are derived from entirely different sources?* Buck v. Ck>lbath, 
8 Wall. 334, 341 [18 L. Ed. 257]." 

In this circuit this subject has been thoroughly discussed by the 
Court of Appeals in the case of Little Rock Junction Ry. v. Burke, 66 
Fed. 83, 13 C. C. A. 341. That was a case in which the Circuit Court 
of the United States was asked to set aside a decree of a state court on 
the ground that such decree was utterly void for want of jurisdiction 
because of irregularities in the proof of publication of a jurisdictional 
order. As in the case at bar, the irregularity, if it was one, appeared 
upon the face of the record. Judge Thayer in his opinion said : 

"It may be admitted that the federal Circuit Courts have power to enter- 
tain suits to enjoin persons from asserting any right or title under a Judgment 
or decree of a state court of co-ordinate Jurisdiction 'that is alleged to have 
been obtained by fraud or collusion. (Citing authorities.) Possibly, a bill in 
equity to obtain the same relief may' be entertained in any case where it is 
shown by proper averments that the Judgment of a state court which is ap- 
parently regular and valid, and for that reason is not subject to collateral 
attack, for some reason not disclosed by the record is in fact Invalid and of no 
effect. A complaint alleging such facts would furnish a proper foundation 
for an original suit in equity because additional issues would be raised and 
new facts would be brought upon the record as the basis for Independent Ju- 
dicial action. But a complaint or a petition which seeks to impeach a decree, 
without the aid of extrinsic evidence, for want of Jurisdiction apparent upon 
the face of the record, simply imposes upon the court to which it is addressed 
the duty of re-examining questions that have once' been tried and decided, and 
for that reason a proceeding of that nature cannot be regarded as a new ac- 
tion, but is rather a' continuation of the original suit*' 
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After reviewing Barrow v. Hunton, sujjra, the court further says : 

"We think, therefore, that It may be accepted as a general rule, In the ab- 
sence of any statutory provisions on the subject, that the proper forum In 
which to seek relief, otherwise than by an appeal or writ of error, against a 
Judgment or decree which is alleged to be void on the face of the record, is 
in the court by which such judgment or decree was rendered, and that other 
court%of co-ordinate jurisdiction have no authority to grant relief In such 
cases. But, whatever may be the correct rule in this respect as between state 
courts of equal authority. It is manifestly true, we think, that, owing to the 
peculiar relations which exist between state and federal courts of co-ordinate 
jurisdiction, the federal Circuit Court ought not to review, modify, or annul 
adjudgment or decree of a state court, unless such review is sought on a 
state of facts not disclosed by the record of the state court, which, for that 
reason, has not undergone judicial examination. ♦ ♦ ♦ The federal court 
should remit proceedings such as these to the judicial tribunal of the state 
which made the record that 1^ to be reviewed or Impeached." 

It seems clear then that if this proceeding seeks, in effect, to stay any 
proceedings in any court of a state, up to and including final judgment, 
or flowing necessarily therefrom as necessary to the beneficial exercise 
of jurisdiction with the result that it is merely tantamount to moving 
to set aside a judgment for irregularity, or to a writ of error, or to a 
bill of review or an appeal, then jurisdiction is wanting in the Circuit 
Court of the United States, not only by reason of the prohibition of 
section 720 of the Revised Statutes aforesaid, but under the principle 
of comity which obtains between courts of concurrent jurisdiction and 
which makes such a review improper. 

What is the situation in this respect in the case at bar? The answer 
to this question requires a brief examination into the organization of 
the municipal court of Kansas City, and the proceedings established by 
the charter of that city for the condemnation of lands and the issuance 
of tax bills against which this action is leveled. 

Section 10 of article 4 of the present charter of Kansas City, among 
other things, provides : 

"In suits for the collection of taxes, or for the enforcement of special tax 
bills, and in proceedings for taking and damaging private property, for the 
establishment of bill board restrictions and other easements, and for ascer- 
taining damages caused by change of grade, or other exercise of the power of 
eminent domain, the jurisdiction of the municipal court 'shall be concurrent 
with the circuit court of Jackson county, Missouri." 

The second paragraph of section 1, art. 6, is as follows : 

"Unless otherwise specified by ordinance, and except as elsewhere In this 
charter prescribed, such proceedings shall be conducted in the municipal court 
of the city which shall, whUe In the discharge of such duty, have and exer- 
cise the powers of the circuit court for the preservation of order and enforc- 
ing process issued in the course of the proceedings, and may summon and 
compel by attachment, or otherwise, the attendance of witnesses and Jurors, 
and fine and commit any person guilty of misdemeanor or contempt and the 
Judge of said court shall pass on the competency of evidence, and Instruct the 
Jury on questions of law arising. The clerk of such court shall Issue process 
and record orders made by said court" 

Provisions follow for the condemnation of property in the manner 
here followed, or attempted to be followed, resulting in the verdict of 
a jury as to the amounts of damages and benefits. 
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Section 4 of article 6 provides that the verdict when reported shall be 
confirmed by the common council within 60 days from the making of 
the report This was done in the present case. The amounts assessed 
by the verdict shall be collected by the city, as by ordinance provided, 
by suit or otherwise, as any other special taxes, or by special execu- 
tion, as follows, namely : 

"A special tax bill against any lot or parcel of property assessed may be 
issued by the derk of the municipal court, under his hand, and his signature 
thereto. shall be attested by the city clerk under the seal of the city, which 
tax bill shall contain a description of such lot or parcel of property, and the 
amount assessed against the same as fixed by the verdict. * * * Each tax 
•bill, 80 issued, shall be filed in the office of the derk of the circuit cburt of 
Jackson county, at Kansas City, and by such clerk recorded and Indexed as 
a Judgment in favor of the city, against the property described in the tax bill. 
At any time after the filing and recording of any such tax bill, as aforesaid, 
a special execution may be issued thereon out of the said circuit court In vaca- 
tion or term time, as on a Judgment of the court in favor of the city." 

It will be observed that these are the acts of the city clerk and the 
circuit clerk which are here sought to be enjoined, and such is the 
nature of the tax bill which it is charged will constitute a cloud on the 
complainant's title. It will further be observed that this proceeding, 
which is initiated in the municipal court, does not ripen into a judg- 
ment until the filing of the tax bill in the office of the clerk of the 
circuit court, where it is defined as a judgment, upon which a special 
execution may be issued as on a judgment of the court (the circuit 
court) in favor of the city. It must follow, I think, either that the 
judgment secured is jointly created by proceedings in both the mu- 
nicipal and circuit courts, or that the acts of the city clerk and the cir- 
cuit clerk are essential steps and proceedings in the consummation of 
the judgment of the municipal court — for these cases a court of con- 
current and competent jurisdiction. The acts of the various clerks in 
rendering effectual and beneficial the proceedings in the municipal court 
and the verdict of the jury are not merely ministerial acts of parties 
foreign to the record, but they constitute an integral part of the court 
machinery designated by the charter for the rendition of judgments in 
condemnation cases and for the ultimate collection of these judgments. 
These steps must be regarded as proceedings in the courts of the state, 
and it would also seem that the judgment, once it becomes such in fact, 
is, in effect, a judgment of the circuit court of the state — ^a court of 
co-ordinate jurisdiction. » 

This view receives confirmation from an inspection of a succeeding 
paragraph of the said section 4 of article 6 of the charter, which is as 
follows : 

"Tax bills filed and recorded as aforesaid shall be subject to the order of 
the court, and may be set aside or the amount of assessment reduced on mo- 
tion of any party Interested in the property assessed, the dty having reason- 
able notice of the filing of such motion and the object thereof." 

This unconditional privilege vouchsafed to the tax bill debtor guar- 
antees complete opportunity for the review and correction of irregu- 
larities of this nature in the same court to which the laws of the state' 
and city have confided the final establishment of and control over the 
tax bill judgment 
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If, however, it is insisted that this is the judgment exclusively of the 
municipal court, that that court is in general of such inferior and nar- 
row jurisdiction that it can afford no relief, and that to remit these 
proceedings to that tribunal would afford no remedy to complainant, 
much force must be given to the suggestion of counsel for defend- 
ants that a writ of certiorari will lie to correct the proceedings of the 
inferior court which are apparent upon the face of the record. Sec- 
tion 23 of article 6 of the Constitution of Missouri (Ann. St 1906, p. 
235) provides that : 

''The circuit court shall exercise a superintendlDg control over criminal 
courts, probate courts, county courts, mimiclpal corporation courts, Justice of 
the peace courts, and all inferior tribunals in each county of their respective 
circuits.** 

The complainant asserts that it was not properly served with process, 
was not before the municipal court, and acquired no knowledge of 
these proceedings until after the time for appeal had expired. No 
laches, therefore, can be imputed to it. The Supreme Court of the 
United States, in Ewing v. City of St. Louis, 6 Wall. 413, 18 L. Ed. 
657, under analogous conditions, prescribed this writ for the review 
and correction o;f like irregularities. Mr. Justice Field, delivering the 
opinion of the court, said : 

"With the proceedings and determinations of inferior boards or tribunals of 
special Jurisdiction, courts of equity will not interfere, unless it should become 
necessary to prevent a multiplicity of suits or irreparable injury, or unless 
the proceeding sought to be annulled or corrected is valid upon its face, and 
the alleged invalidity consists in matters to be established by extrinsic evi- 
dence. ' In other cases the review and correction of the proceedings must be 
obtained by the writ of certiorari. ♦ ♦ ♦ The complainant can aak no 
greater relief In the courts of the United States than he could obtain were he 
to resort to the state courts. If in the latter courts eauity would afford no 
relief, neither will it in the former." 

The right of the city within proper bounds to direct and control 
proceedings connected with public improvements within its own limits 
will be conceded. That the equity jurisdiction conferred on the fed- 
eral courts is the same as that the High Court of Chancery in England 
possesses; that it is subject to neither limitation nor restraint by state 
legislation and is uniform throughout the different states of the union 
—cannot be denied. That such jurisdiction should be exerted unhesi- 
tatingly when properly invoked is one of the most valuable guaranties 
of the federal Constitution; but so important to the citizen is this 
constitutional safeguard that it should never be impaired nor dis- 
credited by doubtful or injudicious uses. 

It appearing then that it is sought by this action, in effect, to review 
proceedings in a state court of competent jurisdiction for the revision 
of alleged errors and irregularities therein, apparent upon the face of 
the record, and that complainant is not without an adequate remedy in 
the jurisdiction in which such irregularities arose, and are properly re- 
viewable, it follows that this court cannot take jurisdiction of the mat- 
ter; that the injunction prayed must be denied, and the bill dismissed, 
without prejudice to another suit at law or in equity in the proper ju- 
risdiction. 

It is so ordered. 
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HAYNB T. WOOLLBt et aL 

(Circuit Court, W. D. North Carolina. August 1, 1910.) 

OotTBTS (|/328*) — Federal OorBTS—JtTBisDicnow— Amount in Contbovebst— 
Evidence. 

Evidence held to show that damages sought to be recovered In an ac- • 
tlon did not exceed $2,000 exclusive of Interest and costs, so as to give 
the Circuit Court jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 328.* 
Jurisdiction of Circuit Court as determined by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribllng 
Shoe Co. v. Roper, 36 C. C. A. 459.] 

Action by Frank B. Hayne a^inst R. J. Woolley and another. Pe- 
tition by defendants for a writ of habeas corpus. Defendants dis- 
charged. 

Merrick & Barnard, for plaintiff. 
Judge H. G. Ewart, for petitioners. 

PRITCHARD, Circuit Judge. The defendants were brought be- 
fore me on a writ of habeas corpus by the United States marshal for 
the Western district of North Carolina, on the 4th day of January, 
1910. The marshal's return of the writ is in the following language : 

"J. M. Baley, answering the writ of habeas corpus in the above-entitled 
matter by the Honorable J. C. Pritchard, Circuit Judge of the United States, 
on the fourth day of January, 1910, says: That he Is the United States 
marshal for the Western district of North Carolina and holds in his custody 
the petitioners, R, J. Woolley and Craton Whitaker, by virtue of a warrant 
or order of arrest issued by the Honorable W. S. Hyams, clerk of the United 
States Circuit Court for the Western district of North Carolina, at Aahe- 
viile, N. Cm copy of which is hereto attached and asked to be taken as a 
part of this answer or return. That he is advised, informed, and believes 
that it was his duty to arrest and hold the said petitioners under said 
process Issued by the said court, as aforesaid, and is advised and believes 
that the said order of arrest 4s regular and lawful in all respects and not 
in violation of the Constitution or laws of North Carolina, nor of the United 
States. That he is further advised and believes that the petition of the 
petitioners should be denied, and they are not entitled to tholr dlscharjre 
from custody of this respondent. Your respondent conceiving that he has 
no discretion in the matter holds and detains the petitioners in his cus- 
tody as by the said precept he is commanded to do. That the order of 
arrest, hereinbefore mentioned, and the imprisonment and restraint of 
said petitioners Woolley and Whitaker are based upon an affidavit of A. R. 
Ogbum. the authorized agent of F. B. Hayne, of New Orleans, as Is set fbrth 
In petitioners* petition, and a copy of this affidavit is hereto attached and 
asked to be taken as a part of this answer or return of respondent to the 
writ of habeas corpus. That said F. B. Hayne has Instituted in the Circuit 
Court of the United States at Asheville an action at law against said peti- 
tioners, as is shown in the affidavit of said A. R. Ogbum, above mentioned, 
that this respondent alleges, upon information and belief, that the arrest 
of said petitioners is in all respects lawful and not Illegal as charged in 
petitioners' petition. That it is true, as alleged in petition, that bail in the 
amount of ten thousand ($10,000) dollars has been required of said petitioners 
by the clerk of the United States Circuit Court for the Western District 
of North Carolina, but not by A. R. Ogburn, as charged in petitionei-s* peti- 
tion, and this respondent is advised, informed, and believes, and avers, that 

•For oUier caaei sm same topic A S numbsb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexea 
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said clerk had the lawful authority to require said ball, and alleges, on in- 
formation and belief, that the amount of same is not excessive or unreason- 
able, as charged in petitioners' i>etltion, and that said arrest is fully war- 
ranted by the laws of the state of North Carolina, and is in all respects law- 
ful" and just. That a copy of the bond required of respondent by said 
clerk is hereto attached and asked to be taken as a part of this answer or 
return, • • ♦" 

It appears from an examination of the record in this case that on 
the 20th day of December, 1909, A. R. Ogburn, as agent of the plain- 
tiff in the above-entitled action, filed with the clerk of this court an 
affidlavit in which, among other things, he stated that the plaintiff had 
instituted an action in the Circuit Court of the United States for the 
Western District of North Carolina, at Asheville, N. C, against the 
defendants, R. J. Woolley and Craton Whitaker, for the possession of 
certain real property belonging to the plaintiff, situated in Henderson 
county, N. C., and within the Western district of said state, known as 
the "Johnston or Morris place," and commonly called "Beaumont," 
describing the same by metes and bounds. Affiant further alleged: 

"♦ • ♦ And for damages against said defendant for the wrongful, un- 
lawful, wUlful, and unjust detention and use of a part thereof, to wit, the sta- 
ble lol:, stables, and bam and outhouses within the stable lot on said premises, 
or a part of the same, and for the wrongful, unlawful, willful, and unjust con- 
version of the same to their own uses and purposes, contrary to the will and 
over the protest of the said plaintlfiC, and in spite of the said plaintiff's re- 
peated efforts to regain possession of the part of said premises so used and oc- 
cupied by said defendants, as aforesaid, and without any shadow or pretense 
of right, title, interest, or estate in and to the same in the said R. J. Woolley 
or Cititon Whitaker, or any other person for their })eneflt or for the bene- 
fit of either of them. That the said Woolley and Whitaker have taken pos- 
session of a part of the stable lot and the inclosure surrounding the same, 
including the stable, barns, and certain outhouses within said inclosure, as 
aforesaid, and are attempting to exercise exclusive dominion and control 
over the same. That they have locked the gates leading into said Inclosure, 
and have forbidden the agents and representatives of the plaintiff to enter 
therein, and have actually had this affiant and certain assistants of his ar- 
rested on a warrant, charging them with forcible trespass in attempting to 
enter said inclosure. and to take possession thereof In the name and for the 
benefit of the said Frank B. Hayne. That said trial was set for hearing be- 
fore a justice of the peace of Henderson county on December 14, 1909, and 
said affiant and his said assistants were bound to the next Tegular term of 
the superior court of Henderson county for the trial of criminal cases, be- 
ginning March 7th next in a penal bond of $500. TTbiat said Woolley has a 
great number of cattle in said stable lot which he and said Whitaker for 
him turn out every day, as this affiant is informed and believes, into the 
fields of said 'Beaumont' property, and they dally Inflict considerable dam- 
atje 4ipon said i)lalntiff-s freehold, without any shadow or pretense of right, 
title, interest, dr estate in the said Woolley or his codefendant. as aforesaid. 
That this affiant is the lawfully constituted agent and representative of the 
said Frank B. Hayne, heretofore fully authorized by the said Hayne to take 
full and exclusive possession of the farm and premises called 'Beaumont,' 
as aforesaid, and to hold possession thereof in the name of said Hayne and 
for his benefit. And the facts set forth in this affidavit are within affi- 
ant's own knowledge, except as to those facts stated on information and be- 
lief, and as to those facts affiant has learned of them through reliable and 
resi>onsible persons, and not otJierwise, that said Frank B. Hayne, the plain- 
tiff in the above-entitled action. Is a resident of the city of New Orleans, 
in the state of Louisiana, and of the United States of America, and the 
defendants, R. J. Woolley and Craton Whitaker, are each a citizen and resi- 
dent of Henderson county', in the state of North Carolina; said county be- 
ing within the Western district thereof." 
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In pursuance of the foregoing affidavit; the plaintiff applied to the 
clerk of this court for a warrant of arrest, under the provisions of 
subsection 1, § 727, Pell's Revisal (N. C. Law) 1908. The subsection 
in question reads as follows : 

•• • • • (1) In an action for the recovery of damages, on a cause of ac- 
tion not arising out of contract, where the defendant Is not a resident of. the 
State, or is about to remove therefrom, or where the action is for an injury 
to person or character, or for injuring, or for wrongfully taking, detaining 
or converting property, real or personal." 

When this statute was fifst enacted, it did not contain the words 
"real or personal"; but the Legislature at its session in 1891 (Pub- 
Laws 1891, c. 541) amended the statute by adding the words "real or 
personal." Prior to the amendment, the case of Bridgers v. Taylor et 
al., 102 N. C. 86, 8 S. E. 893, 3 L. R. A. 376, was passed upon by the 
Supreme Court of that state, and Judge Shepherd, who delivered the 
opinion of the court, in ref erringf to this phase of the question said : 

**It Is urged that there Is no more reason why one should be arrested for 
injuring a horse, or other personal property, than for burning a house, cut- 
ting down trees, and committing other injuries to real estate. To this it 
may be said that personal property Is more perishable in its character, and 
that injuries to it may be sufficient to wholly impair its value, before the 
courts can stay the hand of the destroyer, while no considerable damage 
can be done to real property before the preventive power of the law can be 
invoked. It may also be said that real estate is peculiarly protected by the 
criminal law, and that the Legislature could not have Intended to subject 
to arrest and imprisonment one who, honestly mistaking his boundary, com- 
mits some slight injury to the land of his neighbor — which could be done if 
the construction contended for prevails. But the most conclusive answer 
to such suggestions is that it is not our province to speculate as to what the 
law should be, but to construe it as it Is made. The inquiry then Is whether, 
by the ordinary rules of construction, the statute under consideration war- 
rants an arrest for injuries to real property. Section 3705, paragraph 6, of 
the Code, provides that the word *property* shall include all projierty, both 
real and personal, and that this construction shall be observed unless it 
would be inconsistent with the manifest intention of the General Assembly, 
or repugnant to the context of the same statute. The foregoing definition 
of 'property' and section 291 of the Code are exact copies of the New York 
Code upon the subject. The construction of this language, therefore, by the 
Ck)urt of Appeals of that state, is entitled to great weight with us, and we 
cannot do better than to quote the words of Hunt, J., in delivering the opinion 
of the court in Merritt v. Carpenter, reported in 3 Keyes [N. Y.l 142, over- 
ruling the decision of the Supreme Court in that case. It is true that that 
case was an action for the possession of land and for damages for withhold- 
ing the same, but the learned judge carefully considers the whole section 
and concludes that none of its provisions are applicable to real property. He 
says: 

" *The following words, "taking" and* "converting," would neither of them 
be appropriate in speaking of real property ; one may be readily understood 
when he says that an action may be sustained for taking personal proi^erty, 
or for converting It, or for taking and converting it, but the words would con- 
vey no legal idea when applied to real estate. There is a broad sense in which 
the word "detaining" might be applied to real estate, of which the expres- 
sion, "forcible entry and detainer," is an illustration. Such was not, I ap- 
prehend, the meaning of its codifiers in Its present connection. The expres- 
sions, injuring, taking, detaining, and converting, are well used in the same 
sentence, and, apparently, as applying- to the same subject-matter. Three 
of these words I have endeavored to show are not applicable to real prop- 
erty, and, if the fourth was so intended, the use of the language was singular- 
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ly unfortunate. I think the words (the itallcB are ours) icere aU Mended U 
he applied to personal property o»Iy.' 

*'We adopt the reasoning of this learned judge In the Interpretation he has 
given us; but If we were doubtful as to the correctness of his conclusions, 
there is a well-settled rule of construction, which, when applied to this case, 
relieves us from all difficulty. It is concealed that the section under consid- 
eration was taken from the New York Code of Civil Procedure. Its lan- 
guage, as we have seen, was construed In Merrltt v. Carpenter, supra, in 
1866, and it was enacted by the General Assembly of North Carolina in 1808. 

"Dwarris on Statutes, 274, says: That words and phrases, the meaning 
of which, in a statute, has been ascertained, are, when read in a subsequent 
statute, to be understood in the same sense.' 

"In the note of Judge Potter, <m the same*page, it is said that: 'Where 
the terms of a statute which have received judicial construction are used in 
a later statute, whether passed by the Legislature of the same state of 
country, or by that of another, that construction is to be given to the later 
statute. Com. v. Hartnett, 8 Gray [Mass.] 450; Ruchmabaye v. Mottlchmed, 
Bug. L. & Eq. 84 ; Bogardus v. Trinity Church. 4 Sandf. Ch. [N. Y.l 63.3 : 
Rigg V. Wilton, 13 lU. 15 [54 Am. Dec. 419]; Adams v. Field, 21 Vt 25a ■ 
It is presumed that the Legislature which passed the later statute knew 
the judicial construction which had been placed on the former one, and such 
construction becomes a part of the law.*" 

Subsequent to the decision of the Supreme Court in the above case, 
the Legislature, as I have said, amended the statute by adding at the 
end of the paragraph the words "real or personal." There has been 
no decision of the Supreme Court of North Carolina since this amend- 
ment, but I doubt very much if that court would hold that a case like 
the one at bar is within the purview of the statute. 

At the time of the hearing, no complaint had been filed in the clerk's 
office, and it was, therefore, impossible to ascertain the amount claimed 
as damages on account of the detention of the property in question, 
nor was there any allegation, by affidavit or otherwise, as to the value 
of the premises; and, as will hereinafter appear, the defendants set 
up no claim of title to the same, but admitted that the complainant was 
the legal owner thereof. 

It will be observed that the portion of the statute under which this 
proceeding was instituted, that pertains to real property, reads as 
follows : 

** • • • Or for wrongfully taking, detaining, or converting property, real 
or personal." 

It appears from the affidavit of R. J. Woolley that his mother, L. J. 
Woolley, on the 23d day of August, 1909, sold and conveyed to the 
plaintiff the tract of land in question ; that under the terms of the sale 
the said L. J. Woolley agreed to deliver the possession of the residence 
on the 16th of October, 1909 ; thdt prior to the delivery of the deed 
the plaintiff agreed with the said L. J. Woolley, through her agent, E- 
W. Ewbank, to permit her, her agents^ or tenants, to occupy the bams, 
stables, etc., until the spring months, in consideration of the said Wool- 
ley giving up possession of the residlence upon said property; that at 
the time this agreement was entered into affiant had 30 head of cattle 
which belonged to his mother, and which, up to the time of the insti- 
tution of this proceeding, he had not been able to sell at any figure ap- 
proximating their value; that he had made every effort to dispose of 
the cattle, and had repeatedly advised the agent of the plaintiff that 
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he would vacate the barns and outbuildings occupied by him and in 
his possession as soon as he could dispose of the cattle; that in any 
event he would vacate the entire premises by the last of April, 1910; 
that in pursuance of said agreement the residence was promptly va- 
cated by the 16th day of October, 1909 ; that the employes of the plain- 
tiflF are now, and have been for several weeks, in possession of the 
same, and relying upon the assurances and promises of the plaintiff 
to the said L. J. Woolley, affiant, as her agent, has used the bams for 
housing the cattle and the smaller cottages and outbuildings for him- 
self and employe, Craton Whitaker; that the allegation of A. R. Og- 
bum to the effect that defendant is daily turning his cattle out on the 
valuable meadows of the said Ha3me is not true, nor is it true that he 
has in any way damaged or injured the property of the said Hayne; 
that the allegation that affiant has, locked up the gates leading to the 
residence and indosures, and has forbidden the agents of Hayne from 
entering upon the said premises, is not true. Affiant further states 
that W. P. Bane, a contractor, employed by Hayne, is and has been 
for several weeks engaged in remodeling the residence; that he has 
never, at any time, forbidden the agents or employes of Hayne from 
exercising the full right of entry upon all parts of the premises. 

There was also an affidavit filed by defendant Craton Whitaker, 
who, in substance, stated that he was employed by Mrs. L. J.. Wool- 
ley, and occupied a small house on the premises ; fiiat he has never at 
any time been notified by the said Hayne or any of his agents or 
representatives to deliver possession of the house; that affiant has 
never, at any time, injured any of the prc^rty or the said premises, 
or converted any of the same to his own purposes. 

E. S. Fisher also filed an affidavit in which he stated that the lands 
known as "Beaumont," where the cattle of Mrs. Woolley were pas- 
tured, had been used as a pasture for the last five years during the 
winter months by Mrs. Woolley, and that the said lands had been 
greatly benefited by the cattle running on them, and that the productive 
capacity of the lands had been thereby greatly increased, and that the 
valuable meadows alluded to in Ogburn's affidavit. had grown up in 
weeds during the past summer, and, without cultivation, could not be 
called meadows. 

E. W. Ewbanfc filed an affidavit in which, among other things, he 
says: That he was the agent of the said L. J. Woolley, the mother 
of the petitioner in this cause, R. J. Woolley, when she sold the prem- 
ises known as "Beaumont," near Flat Rock, in Henderson county, N. 
C, to F. B. Hayne, of New Orleans, La. That the said L. J. Woolley 
told affiant it would not be possible for her to remove her cattle from 
the premises by the 16th day of October, 1909 ; that she would require 
more time for that purpose, but did not state to him how much more 
time she would require. That affiant had a conversation with F. B. 
Ha)me in which he communicated to the said Hayne this information. 
That the said Hayne replied that it was not so material as the posses- 
sion of the house, that he would not need the farm until spring, and 
further indicated by his talk that he would indulge the said L. J. Wool- 
ley, in case she could not promptly remove her cattle from the premises 
180F.-^7 
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on or before the 15th day of October, 1909 ; but that afGant understood 
from what L. J. Woolley told him that she would make preparation for 
the removal of the cattle as rapidly as possible after the 16th day of 
October, 1909, and that she would accomplish the removal as quickly 
as possible, and affiant had no idea that she even desired the premises 
as long as the 1st day of January, 1910, or any other particular date. 
That affiant never entered into any contract on behalf of L. J. Woolley 
with F. B. Hayne or any other person whereby the said Hayne at all 
bound himself to allow the said Woolley, or anyone representing her, 
to remain in possession of the farming part of said property until 
spring, or for any other definite time, and, in fact, no sort of contract 
was made by Hayne with Mrs. Woolley whereby he agreed that she 
should keep any part o'f the premises beyond the 15th day of October, 
1909 ; but affiant understood that the said Hayne would indulge said 
Woolley if she found it impossible to remove her cattle by said date. 
That affiant has never represented the said Ha3me, and has never at- 
tempted to make any contract for him, but in this entire transaction 
was acting on behalf of the said L. J. Woolley. That this affiant in- 
formed Hon. H. G. Ewart, counsel for petitioners in this case, of the 
facts of this transaction some time prior to the institution of the action 
by F. B. Hayne in the Circuit Court of the United States for the West- 
em District of North Carolina, at Asheville. That affiant understood 
that R. J. Woolley would be advised to vacate said premises at once. 
That this conversation between H. G. Ewart and affiant occurred about 
the time the agents of F. B. Hayne were arrested for attempting to 
take possession of the stable lot and buildings on the premises, or 
shortly thereafter. That he has no interest of any kind in the out- 
come of the present controversy, or the controversy between F. B. 
Hayne and R. J. Woolley, but makes this affidavit at the request of 
counsel for the respondent, and that he oflfered to make the same sort 
of affidavit for counsel for petitioners. That from F. B. Hayne*s 
statement that he would not need the farm until spring affiant inferred 
that his indulgence referred to that part of the farm occupied by L. 
J. Woolley's cattle. 

Other affidavits were filed, but the foregoing comprise substantially 
the evidence offered bearing upon this controversy. 

The statute under which the defendants in this proceeding were ar- 
rested is summary in its character, and among other things is intended 
to afford relief for injuring, or for wrongfully taking, detaining, or 
converting property, real or personal. I doubt very much if this stat- 
ute was ever intended to apply to a case like the one at bar. But, be 
that as it may, it clearly appears from the evidence that the damages 
sought to be recovered by the plaintiff could not, in any event, amount 
to more than $200 or $300. The actual damages to the premises — and 
the only damages of which any evidence was offered — is such damage 
as may have resulted from permitting the cattle to run at large upon 
the fields or meadows of the plaintiff during the fall and winter sea- 
sons. The damage in this respect, if any, would be very slight. It is 
a matter of common knowledge that, in many instances, land is im- 
proved, rather than damaged, by permitting cattle to run upon it. 
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It nowhere appears, by affidavit or otherwise, that the damages 
sought to be recovered in the suit instituted on the law side of this 
docket are in excess of the sum of $2,000, exclusive of interest and 
costs, while, on the other hand, I find as a fact that, in no event, could 
the damages to the premises in question amount to a sum in excess of 
$500. 

It is true that plaintiff insists that he is being damaged, in that he is 
not permitted to have access to the barns and buildings occupied by one 
of the defendants. But, taking into consideration the damages occa- 
sioned by such detention, the amount would not be equal to the sum 
necessary to give this court jurisdiction of the subject-matter. 
- The court being without jurisdiction to hear and determine the mat- 
ters sought to be litigated by the plaintiff in his action at law, I am 
of opinion that any proceeding, summary or otherwise, instituted in 
pursuance of this section, would be invalid, inasmuch as the court was, 
in the first instance, without jurisdiction. 

For the reasons herein stated, the defendants will be discharged from 
custody, and the plaintiff taxed with the costs in this proceeding. 



BAGLB WHITE LEAD CO. v. PETiUGH el aL 
(Circuit Court, D. New Jersey. August 3, 1910.) 

1. Tbade-Mabks and Tbade-Names (S 96*) — Infbiicqement— Prior Adjudi- 

cations. 

Prior adjudication in favor of complainant In a trait for trade-mark in- 
fringement against otbers and a prior successful prosecution of an inter- 
ference in the Patent Office between complainant and defendants, with 
reference to the same mark, while not controlling in a subsequent suit by 
complainant against defendants for infringement, were forceful factors 
on the issue of prior adoption and use of such trade-mark by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 96.*] 

2. Trade-Marks and Trade-Names (§ 93*) — Infringement— Priority op 

Adoption. 

In a suit for trade-mark infringement, evidence Jield to show complain- 
ant*s priority of adoption of the mark in question. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. S 93.*] 

8* Trade-Marks and Trade-Names (J 57*) — "Infringement"— Bxteih' of 
Similarity. 

Duplicity 'or exact imitation Is not necessary to the infringement of a 
trade-mark, nor is dissimilarity in size, form, and color of the label and 
place where it is applied conclusive, it being sufficient that the competing 
label contains the trade-mark of another, and that confusion or deception 
is likely to result, independent of the fact that the accessories are dis- 
similar. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §65; Dec. Dig. §57.* 
For other definitions, see Words and Phrases, vol. 4, pp. 3593, 3594.] 

•For other cases see same topic it 5 numbxb in Dec. & Am. Digs. 1907 to date^ 41 Eep'r Indexes 
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4. Tbade-Mabks and Tbadb-Nambs (§ 55*)— IWFBiNGEaiENT— Knowledge. 
/' A trade-mark may be Infringed, though the appropriation of the sym- 
bol, which is the main characteristic of the mark, may have been without 
knowledge that another had obtained the right to its exclusive use. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 63 ; Dec. Dig. § 55.* 

Restraining infringement of trade-mark or trade-name as defendant 
on knowledge or intent of infringer, see note to Hutchinson, Pierce & Co. - 
T. Loewy, 90 a a A. 4.] 

6. Tbade-Mabks and Tbade-Names (§ 57*) — I ntbingement— Imitation. 

Infringement of a trade-mark may exist, though the method and ac* 
companiments of its use negative the Idea of imitation. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. 165; Dec. Dig. § 57.*] 

0. Tbade-Mabks and Tbade-Naiibs (§ 58*) — Infbingement—Adjudioation. i 
Trade-marks No. 60,062, registered January 29, 1907, covering a repre- 
sentation of an eagle, and No. 60,993, covering the word "Eagle," used in .' 
connection with the sale of white lead, held infringed by defendants' use ^ 
of the words "Gold Eagle," used in connection with a representation of ^ 
that bird, though with different accessories. C] 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec si 

Dig. §58.*J /i, 

7. Tbade-Mabks and Tbade-Names (8 66*) — Right to Pbotection. ^ 

The owner of a registered trade-mark is not required to await the ef- 1? 

feet of infringement and prove actual injury either to himself or the pur- ^ ; 

chasing public, but may sue to prevent, as well as to stop, confusion. t^ . 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Dec T 

Dlg.«6a'] • .^ 

& Tbade-Mabks and Tbade-Names (S 86*) — Infbingement— Laches— Fob- ^ 

IXITUBE. 

Mei^ delay unattended with such circumstances as show acquiescence 
in the use by another of an infringing trade-mark will not produce a for- 
feiture so as to prevent an injunction against further infringement. "-^ 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. "^ 'f 

Dig. i 95 ; Dec. Dig. § 86.* ^ tli 

Laches as a defense in suits for infringement, see notes to Taylor y. ^Uaij 

Sawyer Spindle Co., 22 C. C. A. 211 ; Santana Live Stock & Land Co. y. -fn^- 

Pendleton, 26 C. Q A. 613.] -^j^i 

0. Tbade-Mabks and TbadekNames (§ 86*) —* Infbingement — Damages -- 05^ 

Laches. e f^ 

Complainant on February 1, 1803, advised defendants of its right to a C«5> 

trade-mark which defendants were then infringing, but complainant not .^^ 

then operating in defendants' field did not follow up the letter with legal ,"^ci; 

proceedings. In July 1901, complainant again wrote defendants, reassert- -^ ^SSq 

ing its right and demanding that defendants desist from using the in- :eiV 

fringing mark. On March 12, 1906, an interference was declared in the ^^ P^ 

Patent Office involving cbmplainant's right in the marks in question and .^ <1< 

successfully prosecuted. Held, that complainant was guilty of such lach- /*^» ti 

es as to be tantamount to a license to defendants to continue the infringe- ^ reri 

ment, which, though revocable at will, precluded complainant from recov- >fj, *^' 

ering damages which inured before suit brought, entitling complainant ^^ ^^» 

only to an injunction against further infringement v* ^^; 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. .- ^ ^Ot 
Dig. S 95 ; Dec. Dig. i 86.*] . ^^ . 

: . Vf'^ni, 

•For other caaea see Bame topic ft 9 numbrb in Dec. ft Am. Bigs. 1907 to date, ft Bep'r IndezM « ^Ct^ 
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In Equity. Suits by the Eagle White Lead Company against Albert 
Pflugh and another, copartners, doing business as Pflugh & Co., for 
infringement of complainant's registered trade-marks as applied to 
white lead, to wit, trade-mark No. 60,062, registered January 29, 1907,. 
covering a representation of an eagle and trade-mark No. 60,993, reg- 
istered February 26, 1907, covering the word "Eagle." Prayer for in- 
junction granted, but accounting of profits denied. 

W. H. Singleton and C. E. Riordon, for complainant. 
Clifton V. Edwards end Julian S. Wooster, for defendants. 

RELLSTAB, District Judgf • This is a trade-onark case, and not 
one of unfair competition. The bills allege ownership of the trade- 
marks in complainant, and continuous use by it and its predecessors 
since 1843, adjudication in complainant's favor in a prior suit, deci- 
sion in its favor in an interference in the Patent Office against these 
defendants, acquiescence in complainant's rights therein by the public, 
except by the defendants, and use by them without permission of the 
infringing trade-marks. The answers admit the adverse decision in 
the Patent Office, deny infringement by the use of either of said al- 
leged trade-marks, deny general acquiescence in complainant's alleged 
rights, deny that any deception has been practiced by defendants, set 
up anticipation, and assert that complainant's rights, if it ever had any, 
to an injunction or accounting, have been forfeited by laches. 

The complainant was incorporated in 1867, and at that time suc- 
ceeded to the business of Wood & Co. and Wood & McCoy, who had 
been in the white lead business since 1843. For brevity, the word 
^'complainant" will be used to include not only the present complain- 
ant, but its several predecessors. As early as 1854 and ever since, the 
compla;inant has manufactured and sold a pure white lead designated 
as "Eagle" lead. The packages (wooden kegs and tin cans) contain- 
ing this lead always bore the word "Eagle" or a representation thereof, 
usually both. The complainant's place of manufacture, as well as its 
principal business office, was and is Cincinnati, Ohio. During its 
early existence, its sales were confined to that and neighboring states. 
No business was done by it in New York City and vicinity until after 
the formation of the defendant firm and the adoption by it of the 
alleged infringing trade-mark, and very little until about 1900. The 
defendants began the manufacture and sale of paints and white lead 
in 1889. Their place of manufacture was and is Hoboken, N. J., and 
their principal market is in the city of New York and vicinity. In 
1890 defendants adopted as a trade-mark for their white lead (not 
pure, but a combination) the words "Gold Eagle," accompanied with 
the representation of an eagle, with which it branded or labeled such 
product, which was marketed in wooden kegs and tin cans. This 
trade-mark was registered on February 7, 1893, No. 22,437, and has 
since continually been used and advertised by defendants in the mark- 
ing and sale of such product. In the course of years, the business of 
the complainant and the defendant increased considerably, and their 
products are now, and have been for some time, marketed amongst 
the same trade in certain places. 
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In a suit brought in the United States Circuit Court, Northern Dis- 
trict of Illinois, E. D., against Monroe Heath and William F. Milli- 
gan, for infringement of the trade-marks here involved, a decree was 
entered under date of July 7, 1876, in which the complainant was ad- 
judged to be the owner of the trade-mark, and the defendants therein 
were restrained from using the words "Eagle/* "American Eagle," or 
"Western Eagle," or any words similar to, or only colorably different 
froih, such words, or any mark, especially the figure of an eagle, as 
applied to white lead. In an interference in the United States Patent 
Office between the complainant and the defendants, No. 25,816, fol- 
lowing application by complainant for registration of its said trade- 
marks, the complainant was held to be the first to adopt and use the 
trade-marks in issue and entitled to registration thereof over the de- 
fendants. These adjudications, while not controlling, are forceful 
factors on the questions of prior adoption and use by complainant of 
such trade-marks, the acquiescence of others in complainant's rights 
thereto, and the similarity of defendants' trade-mark to that of com- 
plainant. 

The evidence is overwhelming that as between the parties to this 
suit the complainant, by at least 35 years' continuous use before the 
defendants' advent into the business world, had obtained the right to 
the trade-mark "Eagle" in both word and representation, as applied 
to white lead. The several instances of the use by others of an eagle 
as a trade-mark to white lead are all, except in the case of Wetherill 
& Bro., of recent date as compared with either complainant or Weth- 
erill & Bro., and are not evidential on the question of prior adoption 
and use. In the case of Wetherill & Bro., however, a serious ques- 
tion of priority is raised. They and the complainant have been manu- 
facturers and vendors of white lead for many years. Both very early 
in their business career adopted and used the trade-mark "Eagle," 
both by word and representation, on their white lead products, the for- 
mer on their first quality (pure), the latter on their second quality 
(combination). The exact time when each first used such trade-mark 
is not established. On the evidence submitted, however, giving full 
credit to the country order book obtained from the Wetherills, I am 
of the opinion that the complainant was the first to use' such trade- 
mark. The earliest date given of the use of such mark by Wetherill 
& Bro. is in 1855. Complainant's witness, Edmund S. Wood, speaks 
of the use of such mark by complainant when he was about the age 
of 10 or 12 years, which, with his other testimony, fixes the time as 
between 1853 and 1855* The bill of complaint filed by the complain- 
ant in its suit against Heath & Milligan, hereinbefore mentioned, and 
which was introduced in evidence by the defendants, alleges that a 
representation of an eagle as a trade-mark was used by the com- 
plainant long before 1854. 

While this evidence is not satisfying beyond a reasonable doubt, 
yet in view of the recognized difficulty in securing at this day satis- 
factory evidence of the condition of affairs of 65 or 60 years ago, and 
the voluntary abandonment by Wetherill & Bro., of its claim in such 
interference proceedings, and the subsequent assignment by them to 
complainant, without compensation, of whatever rights they had to 



Digitized by 



Google 



EAGLE WHITE LEAD OO. V. PFLUQH. 683 

such trade-mark, it is persuasive of the priority of use by complain- 
ant of such trade-mark, even against Wetherill & Bro. Again, it must 
be remembered that, in view of the satisfactorily established long 
continued use by the complainant and the subsequent official registra- 
tion of such trade-marks, the burden of proof on the question of 
prior use is upon the defendants. This burden, suffice it to say, has 
not been met. 

But it is said that the complainant's trade-mark, as used before the 
registration, is not the word "Eagle" nor the picture of one alone. 
True, in the use of these trade-marks, neither the word or representa- 
tion was used alone nor in conjunction with one another only. Other 
printed matter always accompanied them, and this matter was not al- 
ways the same. The succession of proprietorship occasioned a change 
of the name accompanying such trade-marks, such as the substitution 
of "William Wood & Company" for "Conkling, Wood & Company," 
and "Eagle White Lead Company" for "William Wood & Company." 
Changes in other of the printed matter occasionally took place, such 
as eliminating the words "Eagle Works," and transposing the word 
"pure"; but with all such changes the one prominent and dominant 
feature of the brand or label was "Eagle," whether manifested by 
word or picture, and however accompanied. It was this feature that 
characterized this particular brand of white lead among other manu- 
factures, whether of the same or other manufacturers. This was the 
trade-mark, and the registration of it alone in the one instance by word 
and the other by representation accorded with the fact. 

The question of infringement is to be determined by this test of 
dominancy. The dissimilarity in size, form and color of the label, and 
the place where applied are not conclusive. If the competing label 
contains the trade-mark of another, and confusion or deception is 
likely to result, infringement takes place, regardless of the fact that 
the accessories are dissimilar. Duplication or exact imitation is not 
necessary; nor is it necessary that the infringing label should suggest 
an effort to imitate. The appropriation of a symbol may be without 
knowledge that another has obtained the right to its exclusive use. 
Bass et al. v. Feigenspan (C. C.) 96 Fed. 206 ; Morgan Sons Co. v. 
Ward, 152 Fed. 690, 81 C C. A. 616, 12 L. R. A. (N. S:) 729 ; McLean 
v. Fleming, 96 U. S. 245, 24 L. Ed. 828; Hutchinson, Pierce & Co. 
V, Loewy, 163 Fed. 42, 90 C. C. A. 1; Gilka v. Mihalovitch (C. C.) 
50 Fed. 427 ; Hygeia Distilled Water Co. v. Consolidated Ice Co. (C. 
C.) 144 Fed. 139, affirmed 151 Fed. 10, 80 C. C. A. 506. The method 
and accompaniments of its use may negative the idea of imitation and 
yet infringement exist. 

Having this test and the rules in applying it in mind, do the words 
"Gold Eagle," used in connection with a representation of that bird, 
infringe the complainant's trade-mark? The eagle is its trade-mark, 
not the size and color of the letters constituting the word, or the pos- 
ture of the representation; nor the form, color, or size of the label 
upon which the word or picture appears; nor the color of the imprint; 
nor the particular place on the goods where the label or brand is ap- 
plied. All of the latter are accessories. They furnish but the en- 
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vironments. They may be changed at will. That the owner of the 
trade-mark "Eagle" has begun its use by employing a round label of 
light color printed in black ink and pasted on top of the package does 
not bind it to continue to so use it, or permit another to use it, by 
merely changing its size, form, or character, or the size or position of 
the letters constituting the word, or the posture of the bird or the color 
of the ink in which it is pictured. These are nonessentials. The de- 
fendants* own reservations in their application for their trade-mark 
furnish their mental attitude in regard to these. They said : 

"Our trade-mark consists of the arbltary words 'Gold Eagle.' These have 
generally been arranged as shown In the accompanying facsimile, in which 
they appear in capital letters in a curved line above a representation of an 
eagle with wings spread, but other styles of letters may 'be employed, or it 
may be differently arranged or colored, and the representation of an eagle may 
be changed at pleasure or omitted altogether without materially altering the 
character of our trade-mark, the essential feature of which is the words 'Gold 
Eagle.' " 

Nor does the fact that no confusion in the trade has resulted from 
the use of these "Eagle" labels by the parties to this suit prevent the 
complainant from maintaining his present bill. Gannert v. Rupert, 
127 Fed. 962, 62 C. C. A. 694; Hutchinson, Pierce & Co. v. Loewy, 
supra. 

That confusion is likely to result from the use of eagles as trade- 
marks when applied to white lead products is established! by the ex- 
perience of complainant and Wetherill & Bro. after complainant's eagle 
brand of goods entered the Philadelphia market in competition with 
Wetherill & Bro's. products. As already shown, it is only of late 
years that the product of these parties has entered the same market. 
The party owning a trade-mark registered for his protection may pre- 
vent, as well as stop, confusion. He is not required to await the effect 
of the onslaught of the infringer, and be put to the burden of proving 
actual injury either to himself or the purchasing public. In fact, if 
he delays too long to assert his rights, he may find himself estopped 
from recovering damages as a penalty for his delay in bringing sjuit. 
The question is not, How far has the infringement proceeded? but. 
Does it exist? In my judgment there can be but one answer to this 
question. What has been said of the prominent and dominant fea- 
ture of the complainant's label applies equally to the defendants'. It 
is the eagle that strikes the eye and gives character and potency to the 
brand. In the defendants' application for registration they said that 
the words "Gold Eagle" is the essential feature, and the accompanying 
drawing shows but the words and the representation. The eagle in 
both labels is the dominant feature. All the rest of the printed mat- 
ter, as well as the form and color of the label, is but accessorial, and 
may be changed without affecting its potency as a trade-mark. The 
defendants' trade-mark so closely resembles the complainant's as to 
constitute a clear infringement. 

The remaining question relates to laches. The complainant has 
been guilty of delay in bringing this suit, and because of it the defend- 
ants contend that it has forfeited its right to an injunction and ac- 
counting. Mere laches will not produce such forfeiture. Even in 
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cases of unfair competition the proprietor of an unregistered trade- 
mark is not bound as a matter of law to bring suit against one using 
a similar mark unless and until such person enters his field and seeks 
to deprive him of his trade, and until his business is actually affected. 
The delay must be attended with such circumstances that acquiescence 
in the use by another is inferred. There must be either a waiver or an 
abandonment of rights. Nims, Unfair Competition, pp. 606, 612, 613. 
As long as the person originally entitled to the use of his trade-mark 
asserts his right thereto, no such equities arise in favor of the in- 
fringer as to prevent his being enjoined from further use. 

A number of labels used by other traders showing representations 
of an eagle were introduced in evidence by defendants under their de- 
fense of laches, but many of these were not used on white lead, and 
of the others some during very short periods, and none seem to have 
been brought to the attention of complainant before its present suit, 
except in Sie few instances in which the use of the labels ceased upon 
complainant's remonstrances. 

In the present case, when the infringement began, complainant had 
no market in the territory covered by the defendants' operations. No 
pecuniary injury was likely to result to it while such condition con- 
tinued. Being entitled to the exclusive use of its trade-mark, it had 
the right at any time to prevent such infringement. It did remon- 
strate by letters and the prosecution of interference proceedings in the 
Patent Office. As early as 1893, the defendants were advised by let- 
ter (dated February 1, 1893) of complainant's asserted rights in such 
trade-mark. The failure of complainant to follow up this letter with 
legal proceedings in my judgment disentitles it to an accounting for 
past profits, but it is not sufficient to forfeit its rights to protection 
against future infringement. From that time the defendants took 
the risk of continued infringement, and the complainant that of waiv- 
ing its rights in whole or part by a long continued delay in bringing 
suit. After sending this letter, complainant established an agency in 
New York City, which, however, was soon abandoned, and no further 
effort to secure a market in that vicinity was made until 1900. In 
July, 1901, complainant* again wrote to defendants, reasserting its 
rights and calling upon them to desist from using the infringing mark. 
Cta March 12, 1906, an interference was declared in the Patent Office 
involving the application of complainant, defendlants, and Wetherill 
& Bro. for trade-marks, resulting in the establishing of complainant's 
rights to the trade-mark in issue as against these defendants. The con- 
tinued assertions of complainant's rights negative the notion of ac- 
quiescence and entitles it to the injunctive relief prayed. 

The neglect of complainant, however, to bring suit for such length 
of time, must be considered as a waiver of damages. By its delay in 
proceeding against defendants, they were encouraged in their insist- 
ence^ that their trade-mark did not infringe complainant's, and to a 
continued use of it iii building up their trade. Such delay on com- 
plainant's part was tantamount to a license, and, while revocable at 
will, should be treated in equity as a waiver of the profits that have 
inured before bringing suit. These conclusions on the question and 
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effect of laches are supported by McLean v. Fleming, supra ; Menen- 
dez V. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526 ; Bissell 
Chilled Plow Works v. T. M. Bissell Plow Co. (C. C.) 121 Fed. 357; 
Hygeia Distilled Water Co. v. Consolidated Ice Co., supra. 

The prayer for injunction is granted, but that for an accounting of 
profits and damages is denied. 



WRIGHTSVIIiLE HARDWAKE) CO. v. HARDWARE & WOODBNWARB 

MFG. CO. et al. 

(Circuit Court, S. D. New York. August 5, 1910.) 

1. Remoyal of Causes (| 60*) — Citizenship— Separable Controvebst. 

Wbere two persons, one a resident of the state and one a resident of 
another state, were joint receivers of a corporation, and acted Jointly in 
receiving and holding what they have received from their predecessor, so 
that they were both indispensable parties to an action concerned with 
cfieir receivership, or with their conduct as receivers, there was no sep- 
arable controversy between the nonresident receiver and plaintiff suing 
for relief from certain transactions of the receivers' predecessor relating 
to the receivership, which would entitle the nonresident receiver to re- 
move the cause to the federal court 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. i 114; 
Dec. Dig. S 60.* 

Separable controversy, see notes to Robbins v. EUenbogen, 18 C C. A. 
86 ; Mecke v. Valleytown Mineral Co., 35 C. O. A. 155.] 

2. Removal of Causes (§ 102»)— Right op Removal— Doubtful Case. 

Where the right to remove a case from the state to the federal court Is 
doubtful, the doubt is resolved in favor of a remand; and hence in an 
action against receivers, where it is a doubtful question whether the acts 
and Jurisdiction of the successive receivers, which are complained of, 
were in carrying on the business connected with the property placed in 
receivers' hands by the federal court so that no leave to sue would be 
necessary under the express provisions of Act Cong. Aug. 13, 1888, c 866, 
f 3, 25 Stat 436 (U. S. Comp. St 1901, p. 582), the case wiU be remanded. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §{ 21^ 
224; Dec. Dig. § 102*] 

Action by the Wrightsville Hardware Company against the Hard- 
ware & Woodenware Manufacturing Company and others. On mo- 
tion to remand to the state court. Motion granted^ 

Elbridge L. Adams, for plaintiff. 
Lawrence & Lawrence, for defendants, 

LACOMBE, Circuit Judge. This action was brought in the New 
Yorjc Supreme Court by the plaintiff, a Pennsylvania corporation, 
against the Hardware & Woodenware Manufacturing Company, a 
New York corporation, and three individuals, Colwell, Crandell, and 
Cudworth, of whom the first two are residents of the Southern Dis- 
trict of New York and the third is a resident of Vermont. Colwell 
and Crandell were, respectively, president and treasurer of the Hard- 
ware & Woodenware Company. That corporation was placed in the 
hands of a receiver by decretal order of this court on February 7, 

*For other cases see same topic A 5 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



WBIOHTSVILLB HARDWARE CO. V. HARDWARE « W. MPQ. CO. 587 

• 

1908, and Colwell was appointed receiver. He resigned in September, 

1909, and Crandell and Cudworth were jointly appointed receivers in 
. his stead. 

The complaint alleges: That prior to receivership the defendant 
corporation was the owner and holder of a majority of the stock of 
the plaintiff, and managed and controlled its policy through a board 
of directors of which Colwell and Crandell and certain employes of 
the Hardware & Woodenware Company were a majority. That 
through their control of the plaintiff corporation the defendants the 
Hardware & Woodenware Company, Colwell, and Crandell wrongfully 
procured the making of certain promissory notes and bonds by the 
plaintiff for the benefit of the Hardware & Woodenware Company and 
converted to the use of the latter certain property and assets belong- 
ing to plaintiff. The greater part of these acts are alleged to have 
been committed prior to the appointment of Colwell as receiver. 
That on December 12, 1908, plaintiff was compelled to execute and 
deliver to Colwell as receiver a demand note for $5,000 and a check for 
$11.60 ostensibly in pajmient of commissions for the year 1908, which 
had actually been paid in advance at the beginning of the year upon 
the demand of Colwell. That, notwithstanding the making and de- 
livery of said note ostensibly in full payment for commissions for 
the year 1908, Colwell as receiver did on January 9, 1909, wrongfully 
demand of the plaintiff toother payment of $5,011.77, and compelled 
the plaintiff to give him a demand note for that amount. That on 
January 16 and January 22, 1908 (before receivership), notes for 
$4,875 and $5,000, respectively, were illegally and fraudulently ob- 
tained by the defendant corporation from the plaintiff without any 
consideration and wholly for the accommodation of the woodenware 
company, and that said notes are still held by the defendants Cran- 
dell and Cudworth as receivers, who have refused to return them to 
the plaintiff. It is further alleged that the woodenware company or 
its receiver or receivers also compelled the plaintiff to assign and de- 
liver to said woodenware company or to its receiver or receivers, as 
collateral to said notes mortgage bonds of the plaintiff, which the 
defendants still hold and refuse to return on demand. The complain- 
ant also avers that Colwell as receiver wrongfully, illegally, and fraud- 
ulently charged to plaintiff expenses connected with his receivership, 
for which plaintiff was not liable, and compelled plaintiff to pay to 
him as such receiver certain moneys as and for fictitious claims and 
expenses and appropriated to his own use or to the uses of the wood- 
enware company certain of plaintiff's assets. The relief demanded is 
an accounting of these various transactions, for a decree adjudicating 
the said notes and bonds void and requiring the defendants to restore 
the same to plaintiff, or, if the restitution of the bonds and notes 
cannot be had, that plaintiff recover damages from such of the de- 
fendants as may be liable, that a trust be impressed on any prop- 
erty or money of the plaintiff found in the possession of Crandell 
and Cudworth as receivers, and that an injunction issue restraining 
receivers from negotiating any of the bonds or notes which may be 
in their possession. The action was removed into this court by a veri- 
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lied petition signed by all the defendants. In opposition to the mo- . 
tion to remand it is contended that there is a separable controversy 
between plaintiff and Cudworth, who is the only nonresident; and. 
also that the action arises under the Constitution and laws of the 
United States. 

Erom the extended reference to the averments of the complaint, 
which will be found above, it is difficult to see how there could be 
found any separable controversy between plaintiff and Cudworth, if 
he were sole receiver. But he is not. He and Crandell are joint re- 
ceivers, and act jointly in holding onto whatever they have, received 
from their predecessor. £oth of them are indispensable parties to 
an action concerned with their receivership, or with their conduct as 
receivers. Crandell, being a resident, cannot remove^ and Cudworth 
has no personal controversy separable from Crandell which he can 
drag into this court. 

The other ground on which it is sought to sustain removal is that 
the action arises under the Constitution and laws of the United States. 
Manifestly no constitutional question is anywhere presented, and it 
is well settled by authority that a suit against a receiver does not arise 
under the laws of the United States merely from the fact that he was 
appointed by a federal court. The defendant's theory is that the 
trial of the cause ,will involve a construction of Act Aug. 13, 1888, 
c. 866, § 3, 26 Stat. 436 (U. S. Comp. St. 1901, p. 582), which reads 
as follows: 

"Every receiver or manager of any property appointed by any court of the 
United States may be sued in respect of any act or transaction of his in 
carrying oif the business connected with such property without the previous 
leave of the court in which such receiver or manager was appointed." 

In this suit no previous leave to sue was obtained, and defendants 
contend that there exists a controversy between the parties as to 
whether this is or is. not such an action as is contemplated by the 
statute above quoted, and that a federal question is thereby presented. 
Reliance is had on Evans v. Dillingham (C. C.) 43 Fed. 177, where 
suit was brought to enjoin a federal railway receiver from removing 
certain shops, in which the court said: 

"It Is urged by defendant's counsel with certainly some apparent force that 
It is material what is the sound construction of the act of 1877 affecting this 
case ; that the fact that it must be construed in order to determine the plain- 
tiff's right to sue presents such a federal question as authorizes the removal. 
Whether this view be sound or not, it seems to me that in the as yet unsettled 
state of Judicial opinion as to the correct construction of the provisions of the 
act on the subject the petition for removal does present a federal question, 
which the defendant is entitled to have passed upon by the United States 
courts." 

The utmost that can be contended for in the case at bar is that it 
is a doubtful question whether or not the acts and transactions of 
the successive receivers which are complained of were "in carrying 
on the business connected with the property" placed in receivers' hands 
by this court. The question does not seem doubtful to me, but, con- 
ceding that it is, the practice in this circuit differs from that followed 
in Evans v. Dillingham. When the right to remove is doubtful, the 
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doubt IS resolved in favor of a remand. Plant v. Harrison (C C.) 
101 Fed. 307; Fitzgerald v. Missouri Pac. Ry. Co. (C. C.) 45 Fed. 
812. This is for a very good reason. There can be no question that 
the state court has jurisdiction of the case and having jurisdiction 
can decide all questions which may arise, federal questions included. 
And if it decide the federal questions correctly, and the case eventu- 
ally goes to the Supreme Court, its decision will be sustained, and 
the trial will have accomplished something. If, however, there is no 
federal question (and no right to remove because' of nonresidence), 
the United States Circuit Court would have no jurisdiction. There 
is no appeal from an order granting or refusing remand, so the ques- 
tion of removal could not be decided until after trial and on appeal 
from final judgment. If then decided adversely, the timie and ex- 
pense of trial would be wasted. 
The motion to remand is granted. 



WRIGHTSYILLE HARDWARE CO. t. GOLWEIiL et aL 

(Circuit Court, S. D. New York. August 6, 1910.) 

Rkicoval or Causes (§ 102*) — Right to Rbmedt— Doubtfxtl Case. 

Where the question whether a case is removable to the federal court, 
as InvolviDg the construction of a federal statute, Is doubtful, the case 
will be remanded to the state court 

[Bd. Note. — For other cases, see Removal of Causes, Cent Dig. Si 21&- 
224; Dec. Dig. § 102.*] 

Action by the Wrightsville Hardware Company against Nicholas 
H. Colwell and others. On motion to remand to the state court. 
Motion granted. 

Elbridge L. Adams, for plaintiff. 

Lawrence & Lawrence, for defendants Colwell and others. 

Einstein, Townsend & Guiterman, for other defendants. 

LACOMBE, Circuit Judge. The plaintiff is a Pennsylvania corpo- 
ration. Defendants are Colwell, Collins, Dockendorff, and Crandell, 
residents of the Southern district of New York ; McElroy and Keller 
as executors of McElroy, deceased, Bimstock, and Harry McElroy, 
residents of Pennsylvania; Crandell and Cudworth joint receivers of 
the Hardware & Woodenware Manufacturing Company, a New York 
corporation, and the Trust Company of America, a New York cor- 
poration. This court on usual bill in equity appointed Colwell re- 
ceiver of the woodenware company February 9, 1908. He resigned 
in September, 1909, and Crandell and Cudworth were jointly appoint- 
ed receivers in his place. Cudworth is a resident of Vermont. Col- 
well and Crandell were, respectively, president and treasurer of that 
company. The defendants resident in Pennsylvania have not been 
served, nor have they appeared. The suit was begun in the state Su- 
preme Court, and was removed on petition of Colwell, Collins, Dock- 

*For other case* see Bam«»' topic A 9 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indezei 
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endorff, Crandell, and Cudworth. The following synopsis of the 
cause of action is taken from defendants' brief : 

"The complaint alleges that on or about February 7, 1908, the Hardware 
& Woodenvvare Manufacturing Company was placed in the hands of a re- 
ceiver (Colwell) ; that shortly before the appointment of said receiver, and 
for the benefit of the said Woodenware Manufacturing Ck)mpany, the various 
defendants herein, except Dockendorff and Trust Company of America, made 
an 'agreement by which certain notes and bonds were executed by the plaintlif 
without consideration, and were given to the Pennsylvania defendants and 
are now in their hands; that the Hardware & Woodenware Manufacturing 
Company, Colwell, Collins, and Crandell caused these notes and bonds to be 
executed because of their control over the plalntifiP. These acts occurred prior 
to the receivership. The Trust Company of America is made a party merely 
as a trustee for the holders of the said bonds, and the only relief asked against 
it is that it be restrained from taking any proceedings to enforce said bonds. 
No relief is asked against defendant Dockendorff. The relief demanded 
against the other defendants is that said notes be declared void, and that said 
bonds be decreed void and be surrendered for cancellation ; that, if this cannot 
be done, plaintiff have damages against defendants McBlroy, Bimstock, and 
Keller for an accounting and damages; in case the court should find it inac- 
quitable that defendants McEIroy, Bimstock and Keller should surrender 
their bonds, that Oblwell, Collins, and Crandell may be required to account 
for their conduct in the management and disposition of the funds and property 
of the plaintiff and for damages against said Colwell, Collins, and Crandell. 
and, if complete relief cannot be had in any of the foregoing forms, then for 
Judgment against the receivers of the Hardware & Woodenware Manufactur- 
ing Company for the amount which the treasury of the plaintiff has been 
depleted for the benefit of the Hardware & Woodenware Manufacturing Com- 
pany." 

Leaving out the Pennsylvania defendants, the only nonresident de- 
fendant is Cudwell, one of the joint receivers of the manufacturing 
company. There is no suggestion of any separable controversy to 
which he is a party. Indeed, it is an open question whether the pres- 
ent receivers are necessary or proper parties at all. The plaintiflfs 
brief asserts that they "are connected with this suit only in a remote 
way," and that, "if not necessary parties, they have a remedy" pre- 
sumably by demurrer. The only ground for removal relied upon is 
that the suit involves a construction of the act of August 13, 1888 
(section 3), because they have been sued without previous leave of 
the court, and the acts complained of were not performed in the 
transaction or carrying on of the business connected with the prop- 
erty of which they are receivers. 

This point was considered in memorandum of opinion in suit by 
same plaintiff against the Hardware & Woodenware Company (filed 
to-day) 180 Fed. 586. The question whether the construction of a 
federal statute is involved in this case may possibly be considered as 
it was in that, a doubtful one, and the cause had better be relegated 
to the state court. It would be regrettable if the cause should be re- 
tained, the receivers secure a dismissal of the action against them- 
selves on demurrer, and the federal court be left with a controversy 
on its hands with which it has nothing to do. 

Motion to remand is granted. 
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STITZER y. HORSHAM TP. 

(Circuit Court, E. D. Pennsylvania. June 27, 1910.) 

No. 652. 

1. JuDQUENT (8 199*) — N«w Trial (§ 10*) — Coupbomise Vebdict— New Tbial 
—Judgment Non Obstante. 

Where, In order to prevent a mistrial, both sides agreed that the Jury 
might return a compromise verdict, they thereby waived the right to a 
new trial and to a judgment non obstante for that reason. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. ${ 867-375 ; Dec. 
Dig. S 199:* New Trial, Cent Dig. i 13; Dec. Dig. fi 10.*] 

2b Highways (S 113*) — ^Impbovements— E^tbas. 

Where a contract for the improvement of a highway provided that no 
extra work would be allowed unless authorized in writing by the town- 
ship supervisors, and that any extras allowed would be paid for at the 
unit prices named by the contractor in his bid unless another price should 
be agreed on before the extra work was done, the contractor could not 
recover for extra work which was neither authorized in writing nor 
ordered by the supervisors as a board. 

[Ed. Note.— For other cases, see Highways, Cent Dig. i 348; Dec. Dig. 
< 113.*1 
8. Highways (§ 113*) — SuPEBVisoBa— Individuai. Acttion. 

The action of one or all of the supervisors of a township In contracting 
for extra work in the construction of a highway* acting individually, 
and not as a board, cannot bind the township. 

[Ed. Note. — ^For other cases, see Highways^ Cent Dig. ft 174; Dec. Dig. 
i 113.*] 
4. Highways (J 113*)— Oonstbuotion— Appboval op Wobk. 

Where work done on a highway under a contract was estimated and 
approved as done^ and the proportionate price thereof was fixed as the 
work progressed, and 80 per cent, of it paid, and there was evidence that 
it had been substantially completed, and it had been used continuously 
for public travel, the contractor was entitled to recover the balance of the 
price, though the work had not been formally accepted by the supervisors 
as required by the contract 

[Ed. Note.— For other cases, see Highways, Cent Dig. § 349 ; Dec. Dig. 
i 113.*1 

At Law. Action by James Herbert Stitzer against the Township of 
Horsham. On plaintiff's motion for a new trial and defendant's mo- 
tion for judgment non obstante veredicto. Denied. 

Ira J. Williams and Simpson & Brown, for plaintiff. 

Jos. T. Foulke and J. G. Johnson, for defendant 

BUFFINGTON, Circuit Judge. This case involved a contract for 
the building of a new macadamized road for a township. The verdict 
-^—clearly a compromise one — was in favor of the plaintiff for $2,500, 
and in view of the expense and delay incident to a retrial, to say 
nothing of the natural unwillingness of the township to make repairs, • 
which may be needed on the road pending the settlement of the case, 
we are strongly inclined to allow the present verdict to stand as ren- 
dered. 

Indeed, the case is one where it is desirable on all sides that there 
should be an end of strife. When the jury went r.ut the court was 

^or Qthw caaea sm laxna topic A i numbbb In Dae. it Am. Digi. 1907 to date, ft Rep'r Indexaa 
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satisfied, from its experience in cases of this kind, the jury would 
probably be unable to agree and ask to be discharged. With a view of 
avoiding a retrial, we called the counsel before us and said that, under 
the instructions we had given and from which we could not recede, 
the jury would likely ask to be discharged, because under those in- 
structions they could not find a compromise verdict. In view of that 
contingency, both counsel agreed that if such a contingency arose the 
court should do as it seemed best in the way of allowing a compro- 
mise verdict to be found. The contingency did arise, and after pro- 
tracted deliberation the jury reported to the court they were unable 
to agree, and inquired "whether we may make a compromise verdict." 
Wishing to avoid a retrial, and feeling counsel desired an end of the 
case, we answered the inquiry in the affirmative. 

In view of the verdict being reached in this way, we feel that both 
sides have waived the ri^ht to insist on the position they now take, 
and the court would be justified in entering judgment on the com- 
promise verdict. 2 Graham & Waterman on New Trials, 149, and 
footnote extract from Broom's Legal Maxims. But without resting 
on that ground, we are of opinion that the motions of the several par- 
ties should be denied. As to the plaintiff's contention thatthe court 
erred in holding that his claim for extras — ^save to the amount con- 
ceded by the township— should be denied, we see no reason to differ 
from the view we took on the trial. As to the extras allowed, the 
plaintiff's own letter established the unit rate of compensation there- 
for, for there was nothing in the proof to contradict or countervail its 
effect. Then, as to the necessity of having such extra work duly au- 
thorized by the township, we are clear. To hold otherwise would be 
to disturb the well-recognized principles established by the courts of 
Pennsylvania, bearing on the creation of legal liabilities by townships. 
The plaintiff was here dealing with a local municipality, and he was 
bound to take notice of the limited powers of the agents of the mu- 
nicipality with which he dealt. In Rice v. Lake Township, 40 Pa. 
Super. Ct. 344, it was said: 

"It is doubtless true that a township, like every other member of a civilized 
society, should be required to pay its honest debts ; but township oflacers act, not 
for themselves, but for the whole body of taxpayers. It is of the first impor- 
tance that those who undertake to deal with such officers should not, in their 
eagerness to deal, allow themselves to become blinded to the fact that the 
public safety requires that those who deal with such officers, with the ex- 
pectation of binding the municipality they represent, must see to it that the 
officers act within the scope of their authority, and comply with the require- 
ments prescribed by the law in order that their acts may become official and 
binding on their principal." 

Now the involved contract in the present case provides : 

"No extra work will be allowed unless authorized in writing by the town- 
iihip supervisors and any extras allowed will be paid for at the unit prices 
named by the contractor in his bid unless another price should be agreed 
upon before the extra work is done." 

The extra work sued for was neither authorized in writing nor was 
it ordered by the action of the supervisors as a board. This extra 
work was not mere incidental ministerial work, e. g., repair of a road 
that had run down, but was a matter of substance and expense, which 
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imposed an indebtedness, as plaintiff claimed, of substantially a thou- 
sand dollars on the township. Under such conditions the Pennsylvania 
decisions are clear that the action of one or even of all the supervisors 
acting individually cannot bind the township, but they must act col- 
lectively and deliberatively as a board. Thus, in Cooper v. Lampeter 
Township, 8 Watts (Pa.) 130, it is said: 

"An implied assent, which would bind a private corporation, does not, I 
apprehend, apply to a public trust. Those who deal with such agents must 
take care to have the express consent of all to whom the law has intrusted 
the transaction of the public business. The inhabitants of the township 
whose interest must be protected have a right to the counsel and judgment of 
all to whom such trusts are committed." 

In Machine Co. v. Washington Township, 9 Pa. Super. Ct. 108, that 
court, speaking of an outlay of $700 for a road machine, said : 

"The judgment and discretion to be applied to the purchase of a machine of 
the value of $700, its material, construction, and efficiency, the business judg- 
ment required in providing for its payment, without disturbing the usual 
rates and levies of the township, place this act clearly within the deliberative 
duties of the offlcera.'' 

As is aptly stated by the learned trial judge : 

"It is only by meeting regularly in session that there can be that delibera- 
tive consideration which the law expects and requires. A result reached in 
a way which does not aiford to each individual m^nber of the board the 
benefit of the advise and judgment of every other member, at least the oppor- 
tunity to get these, cannot be said to be the deliberate action of the board. 
What is expected is in conference a mutual interchange of viei^s and result 
based upon those reached by a majority of those present." 

In Union Township v. Gibboney, 94 Pa. 637, the distinction between 
ministerial and deliberative duties of supervisors is drawn, and it is 
said : 

"One supervisor cannot bind the township for performance of a contract, 
the propriety of entering into which is the subject of deliberation, consulta- 
tion, and judgment. All should be convened, because the advice and opinions 
of all may be useful, and, though they do not unite in <H)inion, a majority 
may act when there are more than two. Before constructing a new bridge, 
they must meet and act as a board, for this can only be done on deliberation 
and consultation, and with the assent of both or a majority. But the ordinary 
repairs of roads and bridges, and opening roads authorized by the court of 
quarter sessions, are classed with ministerial duties, and may be performed 
by one. Cooper v. Lampeter Township, 8 Watts (Pa.) 125. The court say: 
*It is conceded that one supervisor cannot levy a tax to pay the debts con- 
tracted and expenses incurred in the township. The consent of both is re- 
quired, because it is a deliberative and not a ministerial duty. For the same 
reason such contracts cannot be made by less than a majority of the board, as 
this would enable the one to involve a township in expenses which would ren- 
der a tax inevitable. They are not permitted to do indirectly what they 
cannot do directly. When damage is done to a road or bridge by a freshet 
or other accidental cause, or when it needs repair from the natural progress 
of decay, there can be no objection to the necessary expenditure being au- 
thorized by less than a majority. This is an absolute duty, which caUs neither 
for d^iberation nor consultation.' The sound doctrine of that case has not 
been overruled by the later cases relied on by the plaintiffs below.'' 

Supported by these decisions we think the jury was properly in- 
structed that there could be no recovery for these unauthorized extras. 
As to the defendant's contention that judgment should be entered 
180 F.— 38 
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for the defendant because it was not shown the work Kad been ap- 
proved and accepted by the supervisors, passing by the question 
whether the defendant can insist on this contention when it consented 
to a compromise verdict, we think this motion should not be allowed. 
The facts are peculiar. The road, whether accepted bv the supervisors 
or not, has been and is now used for public travel. The work as done 
upon it was estimated and approved as done, the proportionate price 
thereof fixed as the work progressed, and 80 per cent, of such price paid 
and the other 20 withheld until completion. Moreover, there was testi- 
mony, which, if believed, tended to prove the work had been sub- 
stantially completed. In view of these disputed questions, we cannot 
say, as a mere question of law, that the absence of an acceptance of 
this road by the supervisors was an absolute bar to the plaintiff's re- 
covery. The question of performance was for the jury. Crawford v. 
McKinney, 165 Pa. 605, 30 Atl. 1045; Elizabeth v. Fitzgerald, 114 
Fed. 548, 52 C. C. A. 321. 

On the whole, therefore, we have reached the conclusion that sub- 
stantial justice was done in the case, and that both parties will be 
gainers by an acceptance of this verdict. 

The several motions are therefore discharged, and, in view of the 
possible absence of counsel for vacation, the clerk is directed in 30 
days hereafter to enter judgment for the plaintiff on the verdict. 



!BK)RBIGN MINES DEVELOPMENT CO., Limited, v. BOYESi 
(Circuit Court, N. D. California. July 11, 1910.) 

1. CORPOBATIONB (f 268*) — STOCKHOLDERS' LlABILITT— AOTION TO ENF0BC»— 

Actions— Pleading. 

In suing a stockholder on his liability, it is^ essential to allege the con- 
tract of the corporation out of which it arises. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. | 1134; Dec 
* Dig. S 268.*] 

2. ATTAcmfENT (8 11*) — Secured Debts. 

An action against a stockholder to enforce his proportionate liability 
as a stockholder on notes given by a corpora.tlon and secured by mortgage 
Is one based on the notes so as to preclude attachment under Code Civ. 
Proc. Cal. S ^7, providing for attachment in an action on a contract, 
where the same is not secured by mortgage^ etc., or, if so secured, the 
security has become valueless. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. | 87 ; Dec. Dig. 
i ll.*l 

Action by the Foreign Mines Development Company, Limited, a 
corporation, against E. J. Boyes. Motion by defendant to discharge 
attachment. Granted. 

Charles W. Slack, for plaintiff. 
Elliott B. Davis, for defendant 

•For other caaei sm Mme topic A i hvmbxb 1a Dec. 4b Am. Digs. 1907 to dato, A Rop'r Indexoa 
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VAN FLEET, District Judge. This is a motion by the defend- 
ant to discharge an attachment levied upon his property, based upon 
these facts: 

The California Trona Company, a corporation, in consideration 
of money advanced to it by the plaintiff herein, gave to the latter 
' its promissory notes secured by a mortgage upon its real and personal 
property in this district. Default in payment having been made, 
the plaintiff filed its bill in this court for a foreclosure of the mort- 
gage, which proceeding is still pending. Thereafter the plaintiff com- 
menced this action against the defendant, Boyes, counting upon the 
same notes, to recover the amount of his proportionate liability there- 
on as a stockholder in the Trona Company; and therein sued out and 
procured to be levied the attachment in question based upon an affi- 
davit that its claim is founded upon "an express contract for the di- 
rect payment of money, to wit, upon the contract of the plaintiff 
with California Trona Company, a corporation incorporated, organ- 
ized, and existing under and by virtue of the laws of the state of 
California, and the contract and liability of the said defendant as a 
stockholder of the said last-named corporation. That the said con- 
tract of the said defendant was made and is payable in this state, and 
that the payment of the same has not been secured by any mortgage 
or lien upon real or personal property, or any pledge of personal 
property." 

There are three grounds urged in support of the motion : 

(1) That the contract sued on is secured by mortgage, and under 
the law of this state an attachment is not allowed in an action upon a 
contract secured by mortgage, lien, or pledge where the security has 
not become valueless. 

(2) That the affidavit for the writ is false in stating that the con- 
tract sued upon is not secured, which entitles defendant to a dis- 
charge of the attachment. 

(3) That the pendency of the proceeding to foreclose precludles the 
present remedy, since, under section 726 of the Code of Civil Proce- 
dure : 

"There can be but one action for the recovery of any debt, or the enforce- 
ment of any right secured by mortgage upon real or personal property." 

The first ground, as I regard it, is the material one for considera- 
tion; the second being merely formal and technical and leading to 
no conclusive results, while the third goes to the right to maintain the 
action rather than to that of invoking the auxiliary remedy here 
sought. The real proposition presented is as to the right of plaintiff, 
under the facts appearing, to the remedy of attachment at all, and 
that is involved in the first ground stated. 

Section 537 of the Code of Civil Procedure, which prescribes the 
instances in which an attachment may issue, so far as pertinent here, 
provides that the plaintiff ma)r have the property of the defendant 
attached as .security for the satisfaction of any judgment that may be 
recovered : 

"In an action upon a contract, express or implied, for the direct payment 
of money, where the contract is made or is payable in this states and is not 



Digitized by 



Google 



596 180 FEDERAL REPORTER. 

secured by any mortgage or lien upon real or personal property, or any pledge 
of personal property ; or, If originally so secured, such security has, without 
any act of the plaintiff, or the person to whom the security was given, become 
valueless." 

The position of the defendant is that the action is to enforce his 
liability as a stockholder upon the notes given by the corporation; and' 
as it appears that those obligations are secured by mortgage, and that 
security is not shown to have been impaired or lost, Sie plaintiff is 
precluded by the terms of the statute just quoted from availing him- 
self of the remedy of attachment. 

The plaintiff, on the other hand, insists that the action is based 
upon the statutory liability of the defendant and not upon the notes, 
the latter being pleaded merely to show the origin of that liability; 
that this liability is a primary one upon which a separate action lies 
and is wholly independent of that of tiie corporation and unaffected by 
the fact that the obligation of the latter is secured ; that while founded 
upon the statute it is in its nature contractual and one in the enforce- 
ment of which the remedy of attachment exists. 

It will be observed from these contentions that the case is made to 
turn upon the question of the identity of the obligation sued upon with 
that given by tfie corporation. If the action is to be construed as one 
founded upon the notes, the latter being secured by mortgage, it 
would seem obvious that attachment will not lie, since the statute does 
not require that the security which constitutes a bar to that remedy 
shall have been given by the party sued, but only that the obligation 
be secured in the manner there specified. 

While it is true that the liability of a stockholder is one which is 
created by law rather than the contract, is primary in character and 
so far separate and independent from that of the corporation that it 
may not be extended beyond the limitations prescribed by the statute 
(Hunt V. Ward, 99 Cal. 612, 34 Pac. 335, 37 Am. St. Rep. 87), it is 
not true, as contended, that it is wholly distinct and separate from 
that of the corporation. It must have its origin and inception in the 
act of the corporation, since, while the corporation may by its con- 
tract create a liability that binds the stockholder, the latter cannot 
contract for the former. There must always therefore in a primary 
sense exist an identity of obligation on the part of both the corporation 
and its stockholder; and it is held that in suing a stockholder upon 
his liability it is essential to allege the contract of the corporation 
out of which it arises. Knowles v. Sandercock, 107 Cal. 629, 637, 638, 
40 Pac. 1047, 1048, 1049. In that case, which was an action against 
stockholders to recover the amount of their liability upon an indebted- 
ness of the corporation evidenced By its promissory note, in answer- 
ing an objection that the complaint should have counted upon the 
original obligation, and not upon the note, it is said : 

''Perhaps some confusion has arisen on this subject by expressions to the 
effect that the stockholder's liability is not that of a surety but that of au 
original debtor. These expressions, from the point of view from which they 
were made, correctly state the law. Nevertheless the statute expressly makes 
the stocliholder liable for the debts of the corporation, and It would not be 
good pleading to aver that the stockholder borrowed the money or bought 
the goods for which the indebtedness arose. The debt to be alleged Is the 
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debt of the corporation!, and I see no reason why it may not be placed in the 
usual mode. The original contract here, upon which the indebtedness arose, 
was the note, and the allegation of it Is a sufficient allegation of the debt of 
the corporation." 

And it is further said : 

"The stockholder is, perhaps, not strictly liable on the contract, but on the 
statute. Still, if the debt of tlie corporation is created by a written contract, 
the debt of the corporation must be pleaded in the usual mode. The liability 
of the stockholder in this case is no more based on a supposed original Implied 
contract than on the note." 

Moreover, it is held in Kennedy v. Califomian Sav. Bank, 97 Cal. 
93, 96, 31 Pac. 846, 847 (33 Am. St. Rep. 163), that the corporation 
acts as the agent of its stockholders in the making of contracts and 
creating the liability by which they are bound, and that an action 
against a stockholder for such liability is essentially an action founded 
upon the contract. In that case, after quoting the provision of the 
Constitution of California declaring the individual liability of stock- 
holders in corporations, it is said : 

'This section prescribes the terms upon which individuals are permitted 
to transact business through the medium of a corporation, and the necessary 
legal effect of the conditions thus prescribed is that a corporation wlien 
created becomes the agent of its stockholders to make such contracts and 
incur such liabilities as are authorized by law and its articles of incorpora- 
tion, and the contracts which it thus makes bind the stockholders to the 
extent named. * * * It would seem, therefore, that an action against a 
stockholder to recover his proportion of the amount due upon a contract made 
by a corporation, which is only an agency adopted by him for the transaction 
of business, was essentially an action founded i4>on a contract. Norris v.. 
Wrenschall, 84 Md. 496; Corning v. McCullough, 1 N. Y. 47 [49 Am. Dec. 
2871 ; Hawthorne v. Calef, 2 Wall. 10 [17 L. BXL 7761 ; Dennis v. Superior 
Court, 91 Cal. 548 [27 Pac. 1031]; Oook on Stockholders, S 223; Allen v. 
Sewall, 2 Wend. [N. T.] 827; Ex parte Van Riper, 20 Wend. [N. Y.] 616.'» 

When we apply the principles declared in these cases to the present 
action, it must, I think, be regarded as one so far based upon the 
notes of the corporation as to bring it within the class exclud^ under 
the terms of the statute from the remedy of attachment. The alle- 
gations of the complaint, as also those of the affidavit for attachment, 
disclose the same identity and coincidence in the character of the 
obligation sued on as existed in Knowles v. Sandercock, where, as 
there expressed, the liability of the stockholder "is no more based 
upon a supposed original implied contract than on the note." And if, 
as held in Kennedy v. Cal. Savings Bank, the corporation was the 
agent of the defendant in making the contracts sued on, it was equally 
his agent in securing those contracts by a mortgage of its property, 
in which he had at least an equitable interest; and, being bound by 
the act of his agent in creating the obligation, he should enjoy the 
protection of its act in giving the security — at least to the extent of 
protecting him against so harsh a remedy as that here sought. More- 
over, the plaintiff in dealing with the corporation was bound to know 
that it was contracting with the defendant's agent; and, if it saw fit 
to make a contract in a form which would circumscribe it in tiie man- 
ner of its enforcement, it cannot be heard to complain. 

In Kennedy v. Cal. Savings Bank, the demand sued on was un- 
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secured, and all that was held was that, the obligation being one 
founded on contract, attachment would lie. TKe case did not involve 
the question here presented and in no way helps the plaintiff; to 
the contrary, as we have seen, the principles announced make in 
favor of the defendant. 

Nor do I think the foregoing considerations affected by the pass- 
ing suggestion in Knowles v. Sandercock that the stockholder is nei- 
ther injured nor benefited^by the fact that the corporation has given 
security. That was said in answer to an entirely different proposition 
to the one here involved, and for the purposes for which the expres- 
sion was used was perhaps not improper, although I think wholly 
unnecessary. The existence of the mortgage there was being consid- 
ered only with reference to the claim by the stockholders that it 
constituted a defense to the action against them on their liability on 
the note of the corporation ; and it was held that it was no defense, 
which, of course, under the statute, was obvious. Here we are 
considering its effect upon a contract under the terms of a statute af- 
fording an exceptional and drastic remedy, which under all the au- 
thorities is to have a strict construction and not to be extended beyond 
its plain and obvious purport. 

As stated by Mr. Waples : 

"Attachment, considered as a means of creating a lien in favor of an 
ordinary debtor, as a preliminary levy anticipatory of execution after judg- 
ment, is an Innovation on the common law and as the means by which ex- 
traordinary Jurisdiction Is acquired and exercised is a harsh and exceptional 
remedy; and because it is such the statutes authorizing it should be strictly 
construed." Waples, Attachment & Garnishment, { 23. 

As| a result of these views, I am constrained to hold that the mo- 
tion to discharge the attachment herein should be granted, and it is 
so ordered. 



CLARK et al. v. ATLANTIC CITY. 

(Circuit Court, D. New Jersey. June 23, 1910.) 

!• CoMMEBCE (S 64*) — Ordinances— Validity— Regulation of Intrastats 

COMlfEBCE. 

An ordinance governing and fixing fees of meroantUe licenses and regu- 
lating the businesses licensed, expressly authorized by Laws N. J. 1902 
(P. L. p. 293) 9 14, par. 27, providing for the government of cities, would be 
valid as a regulation of Intrastate business. 

[Ed. Note. — For other cases, see Conunerce, Cent Dig. §§ 104-106 ; Dec 
Dig. S W.*] 

2. Judgment C8 648*) — Conclusiveness. 

As between the parties, the Judgment of eyery tribunal acting judicial- 
ly within the scope of its Jurisdiction is conclusive, where it only comes 
collaterally in question, so long as it is unreversed, and hence, where 
plaintiff was erroneously convicted in a recorder's court of violating an 
ordinance requiring a license for carrying on the business In which she 
was engaged, she being immune therefrom because engaged in interstate 
business, but did not directly attack the Judgment on such ground, but 

•For other cases see same topic a 8 numbsb in Dec. St Am. Digs. 1907 to date, St Rep'r Indexes 
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acqtrfesced therein, she could not attack It collaterally under the galse. of 
an action against the city for damages for having erroneously rendered it. 
[Ed. Note.— For other cases, see Judgment, Cent Dig. SS 1309, 1310; 
Dec. Dig. I 648.*] 

3. Municipal Oobpobations (J 747*) — Jaabtlitt fob Injttby from Neglect 

OB Misconduct. 

Municipalities are agents of the state invested with the exercise of leg- 
islative. Judicial, and administrative fuiictions, and the doctrine of re- 
spondeat superior and of implied liability applicable to ordinary corpora- 
tions cannot be invoked against a municipal corporation for the tortious 
acts of its officers, unless such misconduct results while acting within the 
scope of its corporate powers, and then only if it results from the exer- 
cise of such of those powers as are strictly corporate and Intended for 
its special benefit, as distinguished from acts done in its public capacity 
in the discharge of the duties Imposed for the public and general benefit, 
and where a valid ordinance was passed it was an exercise of legislative 
power, and where an arrest thereunder, and trial, conviction, and sen- 
tence, were an exercise of Judicial power conferred by the state by a gen- 
eral law, capable of being applied throughout the state, and on a subject 
directly affecting the welfare of the public at large, and not one that was 
exclusively or peculiarly benefiting the city in its corporate capacity or 
as the owner of property, that the arrest was erroneous, the ordinance 
not applying to the person arrested, would not render the dty liable In 
damages. 

[Ed. Note. — ^For other cases, see Municipal Corporations, Cent Dig. {S 
1570-1577 ; Dec. Dig. i 747.* 

Liability for torts of public ofi[icers, see note to Mayor, etc., of City of 
New York v. Workman, 14 O. C. A. 534.] 

4. CouBTS (8 350*) — United States Coubts— Local Law. 

Whether a municipal corporation is responsible in damages for torts 
of its officers in a stated case is a matter of local law, which It is the 
duty of the federal courts within said state to follow when made mani- 
fest by legislative action or the decisions of the highest state court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. S§ 03^949; Dec. 
Dig. S 359.* 

State laws as rules of decision in federal courts, see notes to Wilson t. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 a C. A- 553.] 

At Ivaw. Action by Lizzie Lewis Clark and husband against the 
City of Atlantic City. On demurrer to declaration. Demurrer sus- 
tained. 

George Demming, for plaintiffs. 
Harry Wootton, for defendant. 

RELLSTAB, District Judge. The declaration has two counts, 
framed to recover alleged damages to the wife and husband re- 
spectively. The cause of action is the same in both counts, and, 
briefly stated, is that the wife, while working as agent in taking or- 
ders for corsets from sample and measurements from persons at At- 
lantic City, was arrested, tried, convicted, and fined by the municipal 
authorities for her failure to procure a license to carry on such busi- 
ness, as required by an ordinance of said city, which was void as far 
as she and such business were concerned, as an obstruction of and 
interference with interstate commerce, as she and her principal were 

•For other cases see same topic ft S numbxr in Dec. St Am. Digs. 1907 to date. St Rep'r Indexes 
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Citizens of another state, and the orders taken by her were to be filled 
from a sister state. 

The demurrer assigns the reasons, inter alia, that the defendant 
passed the ordinance, and took all such proceedings thereunder pur- 
suant to legislative and judicial powers conferred on it by the state, 
and that it is not liable in damages for injuries resulting from the 
exercise of such powers, and that the judgment in the r^order's court 
is conclusive between the parties, and so remains until set aside by 
direct proceedings instituted in the state court. From the plaintiff's 
declaration we learn that the ordinance in question is entitled "An 
ordinance governing, regulating and fixing fees of mercantile licenses 
in Atlantic City, N. J., and regulating the businesses licensed," and 
that by section 4 the license fees were to be paid annually for con- 
ducting the businesses, trades, professions, or occupations therein 
named. No other reference to the provisions of this ordinance is 
made. The declaration does not allege that the soliciting carried on 
by the plaintiff wife was included in such ordinance, or that it con- 
templated the regulation of interstate commerce. 

A general act of the state Legislature adopted by the defendant au- 
thorizes the passsage of an ordinance such as is indicated in the title. 
Laws N. J. 1902 (P. L. p. 293) § 14, par. 27. Such an ordinance 
would be valid as a regulation of intrastate business. Flanagan v. 
Plainfield, 44 N. J. Law, 118 ; Johnson v. Asbury Park, 60 N. J. Law, 
427, 39 Atl. 693. The declaration failing to show that the ordinance 
attempted to tax interstate commerce, the invalidity of the ordinance 
is not established. However, on the facts stated in the declaration 
and admitted by the demurrer, the conviction of such plaintiff was er- 
roneous, as it was an interference with interstate commerce. Rob- 
bins V. Shelby Tax Dist., 120 U. S. 489, 7 Sup. Ct. 692, 30 L.,Ed. 694; 
Brennan v. Titusville, 153 U. S. 289, 14 Sup. Ct. 829, 33 L. Ed. 719; 
Rearick v. Penna., 203 U. S. 607, 27 Sup. Ct. 159, 61 L. Ed. 295; 
Dozier v. Ala. (No. 105, decided May 31, 1910, not yet officially re- 
ported) 30 Sup. Ct. 649, 54 L. Ed. . 

As to the right to bring such action while the judgment stands im- 
reversed, if the facts accord with the allegations in the declaration, 
undoubtedly the judgment in question would hdve been set aside, if 
attacked directly. No such attack was made, and it stands unchal- 
lenged, save for these proceedings. But the judgment may not be 
attacked collaterally. The recorder's court had jurisdiction of the 
person and the subject-matter. As already stated, the ordinance so 
far as it regulated intrastate business is valid. The constitufional 
immunity now invoked applies only to interstate commerce, and that 
is a defense. If it was offered and not sustained by the proofs, the 
judgment was correct; if so sustained, and the court refused to give 
it its legal effect, that was error which could be corrected on review 
by the state courts. The judgment was not final unless the party 
convicted chose to have it so. Having acquiesced in such judgment, 
the plaintiff may not here attack its legal effect under the guise of an 
action for damages for having erroneously rendered it. 

It is hornbook law that as between the parties the judgment of 
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every tribunal acting judicially, within the sphere of its jurisdiction, is 
final and conclusive, where it only comes collaterally in question, so 
long as it is unreversed. 7 Enc U. S, Sup. Ct. Rep. p. 618; 23 Cyc. 
1055. 

This conclusion is sufficient to dispose of the present demurrer ; but 
it is deemed advisable to deal with the question of the defendant's lia- 
bility in damages for the erroneous judgment alleged to have been 
rendered against such plaintiff, regardless of the fact that such judg- 
ment remains unreversed. 

Municipalities can act only through duly authorized officers and 
agents, and they are not liable for every tortious act of such persons. 
They are agencies of the state and are designed for fhe government 
of localities; they are invested with the exercise of legislative, judicial, 
and administrative functions. Some of the conferred powers are man- 
datory, others discretionary; some call for the performance of public 
duties imposed upon them; others authorize the carrying out of 
works and the making and enforcing of regulations intended for their 
special benefit or advantage. While the powers and duties of our 
modern municipalities are growing more aild more varied, compre- 
hending^ not only the r^^ulation of many subjects which have their 
origin m the recent progress and development of urban life, but the 
carrying on of works, rendered necessary by the same cause, the 
latter of which could be (some of which have been) carried on by 
ordinary public corporations, yet their liability in damages to persons 
injured by their neglect or misconduct in the absence of legislative 
declaration is to be determined, not b;^ the principles applicable to cor- 
porations generally, but by the nature of the power and duty exercised 
and the charter and legislative provisions applicable thereto. 2 Dil- 
lon's Mun. Corp. (4th Ed.) § 948, p. 1156. 

Whether a municipal corporation in a state is responsible in damages 
for the torts of its officers in any stated case is a matter of local law, 
which it is the duty of the federal courts within such state to follow 
when made manifest by legislative action or the decisions of the high- 
est state court. Claiborne v. Brooks, 111 U. S. 400, 4 Sup. Ct. 489, 
28 L. Ed. 470; Detroit v. Osborne, 136 XJ. S. 492, 10 Sup. Ct. 1012, 
34 L. Ed. 260 ; Denver v. Porter, 126 Fed. 288, 61 C. C. A. 168 ; Winona 
V. Botzet, 169 Fed. 321, 94 C. C. A. 563, 23 L. R. A. (N. S.) 204. 

The attention of the court has not been called to any legislation of 
the state of New Jersey regulating the liability of municipalities for 
torts committed in the exercise of the powers conferred, whatever 
their* nature, nor any adjudication of the courts of said state wherein 
their liability for causing an arrest under a void statute or ordinance, 
or in seeking to enforce a valid statute or ordinance against subjects 
or persons not legally comprehended therein has been determined. 
The cases of the state courts wherein municipal liability for torts was 
considered are numerous, however, and they uniformly maintain the 
distinction already referred to, viz., that the nature of the power ex- 
ercised, and not the principles applicable to corporations generally, de- 
termine liability or nonliability, and hold that the doctrines of re- 
spondeat superior and of implied liability applicable to ordinary cor- 
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porations cannot be invoked against a municipal corporation for the 
tortious acts of its officers unless such misconduct results while acting 
within the scope of its corporate powers, and then only if it results 
from the exercise of such of those powers as are strictly corporate 
and intended for its special benefit and advantage as distinguished 
from the acts done in its public capacity in the discharge of the duties 
imposed for the public and general benefit. Wheeler v. Essex Pub. 
R. Bd., 39 N. J. Law, 291 ; Tomlin v. Hildreth, 65 N. J. Law, 438, 47 
Atl. 649; Condict v. Jersey City, 46 N. J. Law, 157; Valentine v. 
Englewood, 76 N. J. Law, 509, 71 Atl. 344, 19 L. R. A. (N. S.) 262. 
For other New Jersey cases, see 5 N. J. Dig. Ann. Title Torts, p. 
9487. , » 

These distinctions and resultant doctrine of limited liability of mu- 
nicipalities for torts which pertain in the New Jersey courts are in 
harmony with those adopted in other jurisdictions. See chapter 23, 
Dillon's Mun. Corp. ; 28 Cyc. 1257-1265. 

Neither the passage of the ordinance in question, nor the attempt 
to enforce it against the plaintiff wife, makes the defendant liable on 
the doctrine of implied Ifability or respondeat superior. As far as the 
passage of the ordinance is concerned, as already shown, it must be 
deemed valid -on this demurrer. But if it were invalid, and the il- 
legality consisted ift the attempt to enforce a void ordinance rather 
than (as the pleading shows) an illegal attempt to extend the applica- 
tion of a valid ordinance to subjects or persons prohibited by the 
United States Constitution, the result would be the same. For the 
passage of the ordinance was jin exercise of legislative power, and 
the arrest, trial, conviction, and sentence an exercise of judicial power, 
conferred by the state by a general law, capable of being applied 
throughout the state, and on a subject directly affecting the welfare 
of the public at large, and not one that was exclusively or peculiarly 
benefiting the city in its corporate capacity or as the owner of prop- 
erty. For an error of judgment committed in the exercise of such 
powers, the municipality cannot be made liable in damages. 

While this precise question has not been presented for judicial de- 
termination in the New Jersey courts, it has in other jurisdictions, in 
all of which the liability of the municipality was denied. Trescott v. 
Waterloo (C. C.) 26 Fed. 592; Kansas City v. Lemen, 57 Fed. 905, 
6 C. C. A. 627; Cottam v. Oregon City (C. C.) 98 Fed. 570; Masters 
V. Bowling Green (C. C.) 101 Fed. 101; Simpson v. Whatcom, 33 
Wash. 392, 74 Pac. 577, 63 L. R. A. 815, 99 Am. St. Rep. 951 ; Mc- 
Illhenny v. Wilmington, 127 N. C. 146, 37 S. E. 187, 50 L. R. A.-470; 
Bartlett v. Columbus, 101 Ga. 300, 28 S. E. 599, 44 L. R. A. 795 ; Cald- 
well v, Prunelle, 57 Kan. 511, 46 Pac. 949 ; Trammell v. Russellville, 
34 Ark. 105, 36 Am. Rep. 1; Buttrick v. Lowell, 1 Allen (Mass.) 172, 
79 Am. Dec. 721. 

This immunity of municipal corporations may occasionally work in- 
justice; but it is within the province of the Legislature, and not the 
courts, to bring it to an end. 

The demurrer is sustained. 
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In re RIPPA. 
(District Court, 8. D. Florida. Jane 29, 1909J 

1. Bankbttptct (I 896*) — Exemption— Natube of Law. 

The law of homestead exemption is strictly a state law, applicable In 
bankruptcy as well as In local litigation. 

[£)d. Note.— For other cases, see Bankruptcy, Cent Dig. S 668; Dec. 
Dig. S 39a*l 
2b Homestead (S 5*) — Exemption— Cowstbuctiow op Daw. 

The homestead exemption law, being one ot public benefits, is entitled 
to such liberal consti'uctlon as will protect the community, without en- 
couraging dishonesty or fraud. . 

[Ed. Note. — ^For other cases, see Homestead, Cent Dig. S 7; De& Dig. 
i 6.*] 
S. Bankbuptot (S 400*) — Exemptions— Bttbdbn op Pboof. 

One objecting to the allowance of a bankrupt's exemption must show 
affirmatively that bankrupt was not entitled to claim the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. $ 674; Dec. 
Dig. § 400.*] 

4 Bankruptcy (§ 400*) — Exemptions— Pi^eadino. 

Under the Florida statutes (Key. St 1892, §S 2008, 2007), requiring an 
execution debtor who claims exemptions to point out all his personalty 
and verify an inventory thereof, and authorizing suit to ascertain omit- 
ted property, property claimed as exempt in bankruptcy being presumed 
to have been paid for, a pleading contesting bankrupt's right to claim an 
exemption on the ground that the property had not been paid for must be 
verified. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. | 674; Dec. 
Dig. S 400.*] 

6L Bankbuptot (S 899*) — EJxemptions— Commingled Goods. 

An allowance of exemptions in bankruptcy out of a stock of goods can- 
not be defeated on the theory that the stock, being made up by com- 
mingling goods paid for with goods not paid for, must be treated as a 
unit and that since it is not all paid for, no part of it can be exempted, 
or that since the assets are less than the liabilities, presumably nothing 
has been paid for. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. I 669; Dec. 
Dig. S 399.*] 

6^ Bankbuptot (I 400*) — ESxebiptions— Rights of Creditors. 

On a bankrupts claim of exemptions out of a stock of goods, creditors, 
objecting that certain shoes were unpsdd for, should have an opportunity 
to point out such shoes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 672; Dec. 
Dig. S 400.*] 

7. Evidence (S 568*) — Opinions— Knowledge of Witness— Exemptions— Al- 
lowance. 

On allowance of a bankrupt's exemptions, opinions by representatives of 
creditors as to the value of a stock of goods, based on casual observation, 
cannot be considered sufiScient to defeat the bankrupt's rights. 

[Ed. Note. — For other cases, sejs Evidence, Cent Dig. §§ 2392-2394; 
Dec Dig. f 568.*] 

In the matter of Abe Rippa, bankrupt. On certificate of review 
from decision of referee. Referred back, with directions. 

F. M. Simonton, for creditors. 
E. M. Semple, for bankrupt. 

^or oth«r gmm sm same toplo a | mumbba in Dec. 4b Am. Digs. 1M7 to date, 4b Rep'r IndexM 
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LOCKE, District Judge. The law of homestead exemption is 
strictly a state law, applicable as well in bankruptcy as in local liti- 
gation. A creditor has no greater rights against his debtor because 
he lives a thousand miles away than if he lived in the next town ; nor 
does the debtor lose any rights under the state law giving him a home- 
stead exemption, by being a bankrupt, that he might have under the 
enforcement of an execution by the sheriff of his county. The con- 
venience or inconvenience of complying with the law should have no 
weight in determining the rights of tfie parties. 

In this state the law provides that a debtor is entitled to $1,000 
worth of personal property, regardless of character, save and except 
that no property is exempt from the payment of the purchase money ; 
and the principal question involved in this case is whether the burden 
is upon the bankrupt, when a creditor objects to the allowance of an 
exemption on the ground that the purchase money had not been paid, 
to affirmatively prove that the purchase money therefor had been paid. 

It is contended, following the decisions of some courts of other 
states, that the burden of proof is upon the bankrupt to prove that each 
and every article claimed as exempt has been fully paid for, and that 
any creditor, regardless of the nature of his claim, or any knowledge 
of the payment, can put the bankrupt to such affirmative proof by 
simply denying that the purchase price has been paid. 

Construing the homestead laws of this state, the Supreme Court of 
Florida, in Camp v. Wullen, 46 Fla. 498, 35 South. 399, say : 

•'Section 2003 of the Revised Statntes of 1892 requires the party, when a 
levy is made upon his personal property and he desires to have the officer set 
apart his exemption, to point oi)t the whole of his personal property, to the 
officer, and the officer is required to make an inventory of such property, which 
the party is required to verify by affidavit The officer Is then required to 
summon appraisers, and after the appraisement the party is entitled to select 
from the inventory $1,000 worth of the property as exempt, and in case he falls 
to do so. the officer selects for him. If the party fails to point out the whole 
of his personal property, or to include a portion thereof In his Inventory, and 
conceals som.e, as is alleged In this bUl, which the motion to dissolve does 
not deny, then, under section 2007, Rev. St., the jurisdiction of a court of 
equity may be invoked to ascertain the property omitted, and to determine 
what property shall be set apart as exempt, and pending the proceedings It 
Is entirely proper to enjoin the sheriff from setting apart as exempt any per- 
sonal property which has been levied upon." 

The Circuit Court of Appeals of the Fifth Circuit, in construing the 
exemption laws of this state in Re Carpenter, 109 Fed. 558, 48 C. C 
A. 645, say : 

"The provisions of the Constitution of Florida with reference to exemptions 
are liberally construed in that state, so much so that a waiver of any bene- 
lit of exemption laws or an agreement that all the debtor's property shall be 
subject to levy and sale, contained in a promissory note, £3 inoperative as 
against the policy of the exemption laws.** 

The homestead exemption is a law of public benefits, and is entitled 
to such a liberal construction as will protect the community, yet not 
encourage dishonesty or fraud. Construing the law of this state lib- 
erally, in view of the decisions of the Supreme Court of this state and 
the recognized policy embraced in their construction of the law, it 
would appear that the filing by the bankrupt of a sworn schedule of 
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all his property takes the place of pointing it out to the sheriff, and 
the oath required in the state practice, and that, upon the bankrupt 
filing such sworn list of his property and having the same appraised 
and selecting that portion he claims exempt, he has complied with the 
provisions of the law, and under the law of this state the burden is 
upon any one objecting to the allowance to show affirmatively that he 
is not entitled to claim the property as exempt. It certainly would ap- 
pear no greater hardship for the creditor to show this fact in the bank- 
ruptcy proceedings than the creditor in the state court to maintain the 
necessary allegations of his bill in equity. 

The numerous authorities cited have been examined ; but it is con- 
sidered they can have no bearing upon the construction and practice 
under the Florida law where the policy of the state in that regard 
is so well established and recognized. Under this law, the presump- 
tion is that the property claimed as exempt has been paid for and re- 
quires a formal bill to contest such presumption, and although it is 
not considered necessary that a formal bill should be filed to contest 
such point in bankruptcy, yet it is required that any pleading alleging 
a matter of fact must be verified under oath. 

The numerous contentions that a stock of goods, made up by com- 
mingling goods paid for with goods not paid for, must be treated as a 
unit, and, inasmuch as it is not all paid for, none of it can be exempted, 
or, since the assets are less than the liabilities, the presumption is that 
nothing has been paid for, simply tends to completely defeat the home- 
stead laws and do away with the benefits derived therefrom, and can- 
not be accepted. It can be no greater hardship on the creditor to 
show what items sold to the bankrupt have not been paid for, accord- 
ing to the credits given him, than it is for the bankrupt to show that 
they have been paid for. And certainly, where running accounts be- 
tween wholesaler and retailer have been continuing for years, with the 
creditor having the right to apply payments as he chooses, does so ap- 
ply them, it is not as difficult for the creditor to determine which of the 
goods sold the bankrupt has not been fully paid for as it is for the 
bankrupt. 

In this case it appears that some 180 yards of Panama sheeting and 
57% yards of Paragon sheeting, claimed as exempt, have been dis- 
allowed by the referee. It further appears that ''about 174 pairs of 
shoes, valued at about $160," have not been paid for ; but there is no 
evidence of the exact number or value, or that they were so identified 
by the witness that they could be separated from the other property 
claimed as exempt. It is considered that the creditors owning these 
shoes, or their agent, should have an opportunity to point out the shoes 
not paid for, and the matter will be returned to the referee to permit 
such further proof and selection. 

It is contended that the referee should have found that the bank- 
rupt had concealed large amounts of personal property, which should 
be considered as .claimed by him as exempt, which would reduce or 
defeat his right to claim the articles set apart to him by the trustee. 
It appears that this exception has reference to certain articles of fur- 
niture, bought in whole or in part under contracts in which the title 
was reserved in the seller imtil paid for ; that they had not been fully 



Digitized by 



Google 



606 180 FEDBRAL REPORTER, 

paid for, but had been bought in the name of the bankrupt's wife, and 
claimed by him to be her property. While the testimony in this regard 
is not clear, it is not considered that the evidence so clearly shows that 
this claim of the bankrupt is not true as would justify the court in 
overruling the finding of fact by the referee. It is true there is tes- 
timony raising suspicions as to payments on other property, but noth- 
ing under the law of the state sufficiently certain to defeat the exemp- 
tion. The opinion of the representatives of certain creditors as to the 
value of stocks of goods, simply upon a casual observation, without 
a more careful examination than appears to have been made in this 
case, cannot be accepted to defeat the rights of the bankrupt. 

The cause will be referred back to the referee, to proceed in ac- 
cordance with this opinion. 



THE DIRBOrOR. 

(District Court, S. D. Alabama, 8. D. July 29, 1910.) 

No. 1,249. 

1. Collision (J 9*) — Habbob Rules— Nonenfobcement. 

AVhere a navigation rule adopted for Mobile Harbor provided that on 
the arrival of vessels in the Mobile river they shonld rig their outriggers, 
etc., but it had not been enforced for many years, such nonenforcement 
might be considered as permission to vessels to keep their outriggers out. 

[Ed. Note.— For other cases, see Collision, Cent Dig. | 8; Dec. Dig. 
|9.»] 

2. Collision (§ 9*) — Outbigoebs— Habbob Rules. 

Nonenforcement of a harbor rule for a considerable period, requiring 
vessels at anchor to take in outriggers, did not relieve a vessel from 
responsibility for damage to other vessels by reason of outriggers not 
taken in. 

[Ed. Note. — For other cases, see Collision, Cent Dig. i 8; Dec. Dig. 

|9.*] 

3. Collision (8 69*) — Schooneb at Anchob— Pbboautions. 

Where a schooner at anchor in Mobile river was in the proper place, 
but by reason of stress of weather swnng into the channel, resulting in 
collision with a steamer, and it appeared that the weather had been un- 
settled during the day and storm warnings displayed, the vessel was at 
fault in failing to let out a stem anchor, or to provide a proper anchor 
watch, under the rule that a vessel at anchor in a dangerous position 
should take such precautions as are commensurate with the perils as- 
sumed. 

[Ed. Note.— For other cases, see Collision, C^t Dig. | 89; Dec Dig. 
S 69.*] 

4. Collision (§ 71*) — Vessel at Anchob— Duty to Vessel Undeb Wat. 

In general a vessel under way is prima facie at fault for collision with 
a vessel at anchor, though the latter is brought up in an improper place, 
provided the vessel under way could with ordinary care have avoided her. 

[Ed. Note. — For other cases, see Collision, Cent Dig. { 101 ; Dec. Dig. 

§ 71.*] . 

•For other casei lec same topic ft i numbbs in Dec. ft Am. Dice. 1907 to date. * Rep'r Indezea 
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6. Collision (8 43*)— Duty of Steamship. 

A steamship about to collide with a schooner easily seen Is bound to 
use due precaution and care and to come to a standstill by reversing 
ber engines if necessary before she should collide. 

[Ed. Note.— For other cases, see Collision, Cent Dig. SI 4^-47; Dec. 
Dig. S 43.*] 

6. GoixiBiON (S 72*) — Steahxb in Collision with Schooner at Anchor— 
Fault. 

Where a" schooner at anchor in the channel of a river by reason of 
stress of weather had swung astern into the channel, and notwithstanding 
notice of the weather conditions had not been protected by a stem anchor 
or anchor watch, and collision with a steamer resulted from this and from 
the steamer's failure to come to a standstill when collision was imminent, 
or to have deflected suflaciently to avoid collision as could easily have 
been done, both were at fault, requiring a division of damages. 

[Ed. Note.— For other cases, see Collision, Cent Dig. J 102 ; Dec. Dig. 
I 72.*] 

In Admiralty. Action by Adrian E. Hooper, as master of the 
schooner Henry Lippitt, against Steamship Director to recover dam- 
ages for collision. Damages divided. 

Gregory L. & H. T. Smith (W. G. Caffey, of counsel), for libelant. 

Pillans, Hanaw & Pillans (H. Pillans, of counsel), for claimant 

TOULMIN, District Judge. This is a suit for damages for a col- 
lision. I find, as is not unusual in such cases, a want of consistency 
and harmony in much of the evidence, and some positive conflict as 
to material facts. But from a careful examination and analysis of 
it I think the weight of the evidence establishes these facts : 

On the night of February 25, 1910, the schooner Henry Lippitt, in 
charge and under the direction of a regular licensed pilot of the bar 
and river of Mobile, was brought into said river and anchored on the 
east side of the channel opposite to, and east of, Dauphin street in the 
city of Mobile, and about 450 feet from said wharf. She was an- 
chored in a customary place for anchoring schooners of her descrip- 
tion. On February 27, 1910, she was lying up and down the river at 
her place of anchorage with her bow to the north or a little northeast- 
ward and her stem to the south or southwestward, with an anchor out 
at her bow on 15 fathoms of chain. Between 2 and 3 o'clock p. m. 
on that day, the steamer Director, in charge of the deputy harbor mas- 
ter of the port of Mobile as pilot, was proceeding up the west side 
of the middle of the channel of said river at slow speed — two to four 
miles an hour. By force of the wind then prevailing the schooner was 
driven around westwardly into and partly across the channel, and came 
astern, resulting in collision with said steamer, which was at the time 
crossing the backward course of the approaching schooner. By the 
impact the schooner was damaged. The steamer was also slightly 
damaged. By the force of the wind, which was variably blowing 
from the southeast and east, and the ebbing tide, the schooner was 
swinging on her anchor. At the time of the collision a strong puff 
of wind from the east drove the schooner further westward in the 
channel, and she struck the steamer amidships with her davits, causing 

•For other cases lee same topic & I nttmbsb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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some small damage to the steamer, and breaking down one of the 
schooner's davits with some of its rigging. During the day of the 
collision, the weather was unsettled, with occasional puffs of wind 
varying from southeast to east, and characterized bv some of the wit- 
nesses, who were seafaring men, as "squally." The velocity of the 
wind on that day was estimated by witnesses at frcxn 10 to 15 miles 
an hour, and was shown by the records of the local weather bureau 
to have been 17 miles an hour from 12 d*clock m. to 2 p. m. ; at 2 :05 
p. m. 20 miles, and at 2 :30 p. m. for several minutes 28 miles. These 
records also showed storm warnings of high east and northeast winds 
the afternoon and night of February 26th, and continued storm warn- 
ings in the forenoon of February 27th. The schooner was temporarily 
anchored where she was awaiting her assignment by the harbor master 
to a berth at the dock. When such is the case, it is not customary in 
this port to let out two anchors, except in stormy weather or in emer- 
gency; and, if this is not done, then an anchor watch should be on 
deck. The schooner had no second anchor out, and no anchor watch 
on deck at or about the time of the collision. She was anchored as 
near the east bank of the river as she could be anchored at the time. 
From the east side of the channel to the city wharf on the west side 
of the river is 450 feet, and what is designated as the channel is from 
150 to 200 feet wide. The depth of the river from the west side of 
said channel tp the city wharf on the west side of the river, from sev- 
eral hundred feet south of Dauphin street wharf to 200 or 300 feet 
north of same, was from 22 to 25 feet. 

There was evidence that the schooner, at the time of tl?e collision, 
had lapped into the channel on its east side 75 to 100 feet, and there 
was also evidence that she was two-thirds across the channel proper. 
The steamer was 420 feet (perpendiculars) long and 481^ feet beam. 
She was partly laden and with 18 feet 6 or 8 inches draught. She 
was proceeding up the river west of the center of the channel in the 
customary place of navigation for vessels of her class. When the 
lookout on the steamer, who was her chief officer, first saw the schoon- 
er, the steamer was to the southward of her down the river and about 
a quarter of a mile away. The schooner was then stationary. When 
about 60 yards distant, said lookout noticed that she was swinging 
around and coming astern toward the steamer. She swung to the 
westward in the channel with her stem a little to the north. The mas* 
ter of the steamer wa^ on the bridge during her progress up the river. 
When he first saw the schooner she was a quarter of a mile distant, 
and there was nothing to indicate that she would get in the course 
the steamer was pursuing. It first became apparent to him that she 
would come in contact with the steamer or the steamer with her when 
he was about 200 yards of her. He then noticed the schooner was 
swinging around with her stem toward the west and in direction of the 
course the steamer was going. The master, with the assistance of 
the pilot, controlled the movements of the steamer. When 150 or 200 
yards distant from the schooner, the pilot, with the approval of the 
master, starboarded the helm of the steamer, putting it about half 
over. 
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There was also evidence tending to show that if the sdioofter had 
had two anchots out, or a second anchor on deck with a watch in posi- 
tion to let it out in case of emergency, she would probably have been 
prevented from going astern into the channel, at least so far across 
the channel as to collide with the steamer. 

There is a rule for Mobile Harbor which provides that vessels en- 
tering the port of Mobile must, on arrival in the river, rig in their jib 
booms, and othef outriggers, etc. The rule also provides that, when 
permission is given a vessel to keep her jib boom and outriggers out, 
the vessel having such permission will be held responsible for any 
damage done to other vessels by them. In this case the schooner had- 
her davits out* They were shown to be outriggers that were easily 
movable and taken in. She had no express permission to keep them 
out But the evidence was that this rule was not enforced, and had 
not been for many years. So I think the nonenforcement of the rule 
might well be considered as a permission to keep such outriggers out 
This, however, does not relieve the vessel from responsibility for any 
damage to other vessels by such outriggers. Rule 2, Rtdes for Mobile 
Harbor. 

The schooner was not anchored in an improper place. But I am of 
opinion that she was at fault in omitting to anchor herself on the day 
of • the collision in such a manner as in all probability to have prevented 
her swinging in, or at least from going astern across the channel suffi- 
ciently to avoid the collision. In view of the unsettled condition of 
the weather on that day, the course and character of the wind, being 
sudden and "squally," the storm warnings displayed by the local 
weather bureau and! exhibited in the elements themselves, there was 
imposed upon the schooner increased vigilance in reference to her an- 
chorage. I think, as a matter of precaution, she should have let out 
another anchor or had a proper anchor watch. It seems to me her 
situation was such as required her to use all necessary precautions to 
meet the uncertainties of wind and current. 

A vessel at anchor in a dangerous position should take such precau- 
tions as are commensurate with the perils assumed. The Clara, 102 
U. S. 200, 26 L. Ed. 145; The Sapphire, 11 Wall. 170, 20 L. Ed. 127. 

Notwithstanding the error or want of proper precaution on the part 
of the schooner mentioned, it did not excuse the steamer from adopt- 
ing every proper precaution required by the special circumstances of 
the case to prevent the collision. "It behooves those in charge of the 
navigation and movements of vessels to avail themselves of every re- 
source to avoid not only collision, but the risk of collision." It has 
been said that "legislation has, for the safety of navigation, given to 
those in charge of ships rules as to their conduct, which will, if ob- 
served,* not only prevent collision, but the risk of collision." The 
America, 92 U. S. 432, 23 L. Ed. 724; The Eleanora, 17 Blatchf. 88, 
Fed. Cas. No. 4,336. 

The general rule is that a vessel under way is prima facie in fault 

for a collision with a vessel at anchor, although the latter is brought 

up in an improper place, provided the former could with ordinary 

care have avoided her. The vessel under way is bound to keep 
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clear of another at anchor. This rule applies though the vessel at an- 
chor IS improperly anchored, if it is possible for tlie vessel under way, 
with safety to herself, to avoid a collision. Marsden, Coll. 544. 

"The vessel In motion must exonerate herself from blame by showing that 
It was not In her power to prevent the collision by adopting any practicable 
precautions.''^ In re D. H. Miller, 76 Fed. ,877, 22 0. O. A. 597; The Vir- 
ginia Ehrman, 97 U. S. 309, 24 L. Ed. 890. 

The master of the steamer first saw the schooner when she was 
at least a half mile away. She was then at anchor and stationary. 
When it became apparent to him that there was risk of a collision be- 
tween the steamer and the schooner, the latter was swinging into the 
channel and coming astern toward the course the steamer was pur- 
suing. They were then about 200 yardis apart. The steamer star- 
boarded her helm, but put it only half over. The evidence was that in 
from 200 feet to 160 yards, or say 450 feet, the steamer, at the way 
she was going, could have deflected her course sufficiently to have 
passed the schooner without contact with her. The master of the 
steamer stated that he and the pilot thought they had starboarded her 
helm enough to clear the schooner and keep the steamer in deep wa- 
ter. The evidlence showed that for several hundred feet south of 
Dauphin street wharf and for at least 200 feet north of said wharf 
there were from 22 to 25 feet of water between the course of the 
steamer and the wharves on the west side of the river, and that there 
was in fact plenty of water for the steamer to have gone to the 
Dauphin street wharf, at which there was no vessel lying at the time. 
It also appeared from the evidence that there were 400 to 450 feet 
from the east side of the channel to said wharf, and that the schooner, 
while in the channel, was not exceeding 100 feet from said east side. 
This would have placed her from 300 to 350 feet from the wharf, leav- 
ing, in my opinion, ample room andl sufficient water for the steamer, 
by the exercise of due care and necessary caution, to have passed the 
schooner safely. 

A steamer is bound to use due precaution and care and to come to 
a standstill by reversing her engine, if necessary, before she should 
collide with another vessel which she could easily see. The Colorado, 
91 U. S. 692, 23 L. Ed. 379; The Nacoochee, 137 U. S. 330, 11 Sup. 
Ct. 122, 34 L. Ed. 687. 

If it was impracticable for the steamer to have come to a standstill 
when risk of a collision was apparent to the master, then he should 
have deflected his vessel to the westward sufficiently to have avoided 
a collision. 

My opinion is that both parties were at fault ; the schooner in fail- 
ing to have a second anchor out, or to have a proper anchor watch on 
deck, and the steamer in failing to deflect its course sufficiently lo avoid 
the collision. 

If both are in fault, the damages and costs will be divided. The 
Morning Light, 2 Wall. 650, 17 L. Ed 862; Union S. S. Co. v. N. Y. 
& Va. S. S. Co., 24 How. 307, 16 L. Ed. 699. 

And it is so ordered. 



Digitized by 



Google 



THj: J. M. QUFFET. ^ 611 

THE J. M. GUBTEY. 
pistrict Court, E. D. New York. July 80, I&IO.) 

1. Shipping (§ Si*) — Explosion— Injtjbt to Workmen— Cabb Reqttibbd. 

Where workmen of contractors were engaged in repairing the oil tanks 
of a steamer at the time one of them was injured by an explosion of oil 
flowing from a pump they were disconnecting, the workmen and contract- 
ors 5y whom they were employed were bound to use reasonable care in 
doing the work and in using lights in the tank, according to their ex- 
perience, to obviate dangers that might be anticipated. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 84. ♦] ^ 

2. Shipping (| 84*) — ^Rbpaibs— Injvbies to Workmen- Explosion— Oontbib- 

UTOBY Negligence. 

Where the tanks of an oil steamer were about to be repaired, and for 
this purpose the ship emptied and cleaned the tanks with live steam, and 
the ship's oflScers informed the contractors' servants that the pump in one 
of the tanks was ready to be disconnected, the workmen were not negli- 
gent in assuming that they could proceed with freedom from danger as 
to matters which officers of the vessel or those furnishing the place for 
the work might have made safe. 

[Ed. Note. — ^For other cases, see Shipping, Dec. Dig. § 84.*] 

3^ Shipping (| 84*) — ^Repaibs— LIAB^JTT op Oontbactobs. 

Where the servants of contractors foB repairs on a tank steamer were 
injured by an explosion of gas therein, the contractors were responsible 
for the ordinary risks which they should have guarded against for the 
purposes of their own work, but were not responsible for hidden risks or 
unascertalnable dangers which the officers of the vessel should have an- 
ticipated. 

[Ed. Note. — For other cases» see Shipping, Dec. Dig. § 84.*] 

4. Shipping (| 84*) — Repaibs— Dangers— Negligence of Vessel. 

A tank steamer having contracted for repairs to certajn of its tanks 
attempted to clean them with live steam, and, after having done so, the 
contractors* servants appeared, and were informed that the pump in one 
of the tanks was ready to be disconnected. While doing this work, wUh 
the aid of An open light, oil ran out from some portions of the pump, 
resulting in an explosion of gas by which libelant was injured. Held that, 
the ship having undertaken preparations for the work, the contractors 
were only responsible for the method of doing the work in the light fur- 
nished them, and that the ship was negligent in permitting the contract- 
ors' servants to perform the work with open lights without warning. 

[Ed. Note. — ^For other cases, see, Shipping, Dec. Dig. § 84.*] 

6. Damages (§ 132*) — Personal Injubies— Amount of Recoveby. 

. Libelant, a steam fitter, was injured in an explosion on a vessel while 
engaged in repairing the same. His hands and lower arms were so burned 
that he was unable to work from November until April, and at the trial 
he had injuries resembling scars over the back of his. hands, fingers, and 
lower arms. 'S^e muscles of his hands and lower arms were so affected 
that he could not thereafter grip the tools necessary in following his trade, 
but, after his recovery, he was enabled to obtain the same wages by act- 
ing as a foreman for his employers. He suffered considerable pain, and 
his injuries appeared to be permanent His physician's expenses amount- 
ed to $150. Held, that he was entitled to recover $1,650. 

[Ed. Note. — ^For other cases, see Damages, Dec. Dig. § 132.*] 

i 

*For other caaes see same topic & S number in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



612 180 FEDBBAL RBPOBTEB. 

In Admiralty. Libel by James W. Dalton against the steamship J. 
M. Guffey. E)ecree for libelant. 

Hirsh & Rasquin (Hugo Hirsh, of counsel), for libelant. 
James J. Mahoney, for claimant 

CHATFIELD, District Judge. The steamer J. M. Guffey is used 
for the carrying of oil in six tanks, each of which is connected by steam 
pumps with discharge and intake supply pipes. She bums oil for fuel, 
and is so arranged that No. 6 tank can be connected with the engine 
for supplying the fueloil, if necessary. 

In the year 1908 she arrived at the port of Philadelphia, in the month 
of October, and, after unloading her cargo, she came up by way of the 
Atlantic Ocean, and while at sea cleaned out the five empty oil tanks 
by steam. Some crude oil was stored in No. 6 tank for fuel on the 
voyage. Upon arriving at Gravesend Bay this tank was also cleaned 
out with live steam, the balance of the fuel oil having been pumped 
into a barge before the steam was turned in. The testimony of the 
various witnesses for the ship, including the experts, shows satisfac- 
torily that the tanks were thoroughly and properly cleaned, and there 
seems to have been no negligence or carelessness in so far as the meth- 
ods of doing what was done are concerned. Certain repairs were to 
be made and the cleansing of the tanks was preparatory to that work, in 
which the use of lights and hot riveting necessitated the removal of 
all inflammable material. The vessel was towed to the wharf and a 
number of workmen, of whom the libelant was a pipe fitter and re- 
pairer, went to work on the various parts of the ship requiring atten- 
tion. In particular one of the pumps was to be shifted or lowered, 
and upon the 11th day of November, 1908, the libelant, in company 
with another pipe fitter and with three helpers or apprentices, went 
down to disconnect this pump at about 9 in the morning. This was 
the first job which these men had attempted to do upon that day, and 
on going upon the vessel they communicated with one of the men, who 
turned out subsequently to be an assistant engineer (the chief engineer 
being on the vessel, but not having anything to do with these conver- 
sations), to learn if things were in readiness for them to disconnect 
the pump in question. The testimony of the libelant and of these wit- 
nesses is to the effect that they asked whether it would be all right to 
take a light into the hold, it appearing that the place where the work 
had to be done was not absolutely dark, but that artificial light was 
needed in order to disconnect this pump ; while the assistant engineer 
in question testified that the men asked him if the pump was ready to 
be disconnected, and that he spoke about going down after he had 
finished his breakfast, but that they did not make specific inquiry about 
the use of lights. 

It appears from the testimony that electric torches were used by the 
officers and men upon the vessel, and that sig^s prohibited smoking^ 
and uncovered lights. It also appears that the vessel did not furnish 
any of these electric lights or other means of illuminating the place 
where the work was to be done, but left that to the men making the 
repairs. Three of the five workmen stopped upon a grating or pas- 
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sageway at the foot of the ladder leading into the space where the 
pump was located, while the libelant and another workman went down 
below this grating into the space immmediately around the pump, and, 
using an open gasoline torch, disconnected the pipe, when water, ancl 
later a dark brown liquid, ran out of some portion of the pump. The 
gas rising from this liquid became ignited, and an explosion resulted 
which filled the entire space with flames, which burned for some short 
time. The three men upon the grating succeeded in getting out with- 
out serious injury. The libelant and the man who was below were 
burned ; the libelant being incapacitated for work from November until 
April. He still has injuries resembling scars over the back of his hands 
and fingers and lower arms. The muscles of his hands and lower arms 
are affected to such an extent that he cannot grip the tools necessary 
in following his trade, but since April, 1909, he has been enabled to 
obtain the same wages by acting as a boss or foreman of the men en- 
gaged in the work for his old employers, and has therefore not lost 
his wages since that time. The injuries, however, to the muscles and 
skin of his hands and forearms appear to be permanent. His expenses 
for physician were $160. He, of course, suffered considerable pain. 

The only questions in the case are whether any negligence was shown 
on the part of the officers of the ship, and whether the libelant was 
guilty of contributory negligence in undertaking to do the work which 
he did with an open light, in view of the risks which he should have 
anticipated and guarded against in the light of his occupation and ex- 
perience. As has been said, no negligence is shown in the general con- 
dition of the ship or its readiness for the making of the repairs. The 
testimony shows that no amount of cleansing or steaming could en- 
tirely remove all possibility of the formation of gas or the secretion of 
inflammable liquid in the internal parts of such a pump,- and in the 
joints or comers of the pipes and tanks the witnesses agree that gas 
may form even after cleansing with live steam. The libelant knew 
that this might happen. He himself testified that the reason he asked 
whether the pump was ready to be disconnected was because he knew 
that it would be dangerous to enter this space with an open light im- 
less all of the oil and gas had been removed. The officers of the vessel 
also knew of these dangerous conditions and of what work would be 
necessary in uncoupling the pump. The risks in connection therewith 
were something that the vessel was bound to obviate, if possible, or 
else give warning to those who might be subject to such danger. The 
worlonen or the contractors who were employing these workmen must 
be held to the use of reasonable care with reference to the sort of work 
which they undertook to do, and in the light of what experience would 
show would be reasonable care in order to obviate the dangers that 
might be anticipated. 

The case comes down finally to a determination of whether pipe fit- 
ters, sent to disconnect a pump, which they knew had been used for 
the pumping of oil, and which involved danger if any gas or oil were 
present when open lights were used, were bound to use precautions or 
tests, in spite of a representation that things were safe. In view of 
the preparations made by the ship for the repairs, the possibility of 
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using lights and red hot materials in the various parts of the tanks 
under repair, and the safety of the apparatus after the treatment with 
live steam, unless some unforeseen or inexplicable collection of gas 
occurred, it would not seem to have been negligence for these workmen 
to assume that if the pump in question was said to be in readiness to 
be disconnected, and if the officers of the vessel allowed them to go to 
work upon it without any warning, they could prbceed with freedom 
from dfemger as to matters which the officers of the vessel or those 
furnishing the place for the work might have made safe. 

On the other hand, it does not seem to be advisable to excuse the 
officers of a vessel who have knowledge of its construction and its par- 
ticular dangers and conditions from all responsibility to those who may 
be called upon to do work merely because they have made a contract 
to have certain work done, and turned the vessel over to the people 
who are to do the work for that purpose. The contractors in tiiis 
case were responsible for the ordinary risks which they should have 
guarded against for the purposes of their own work. They are not 
responsible for hidden risks or the unascertainable dangers that the 
officers of the vessel should anticipate. It would seem that the re- 
moval of this pump involved a danger of that sort. A warning not 
to use open lights, or a direction not to do the work until the engineer 
could see how it was to be dbne, was called for both from the stand- 
point of the safety of the men and of the vessel itself. Ordinary signs 
against smoking and lights had no significance at this time. And it 
would seem to be negligence for the officers of the vessel to assume 
that contractors could or would safely guard against all dangers in 
such work, as if these contractors understood the necessary dangers 
as well as the officers of the ship itself. 

If the vessel had been entirely turned over to the contractors, or if 
the work in question had been in the hands of the contractors, so that 
all preparation for the work and all responsibility for the conditions 
under which the work was to be undertaken rested upon the contract- 
ors, then the ship would not be responsible. But in the present in- 
stance the preparation was done by the ship. The place at which the 
work was to be done was furnished and its condition established by 
the ship, and! the only responsibility upon the contractors was the 
method of doing the work in the light that was furnished them. The 
libelant may recover $1,650 and costs. 



C?OWAN V. BURCHFIE3LD. 

In re GWIN. 

(District Court, N. D. Alabama, W. D. August 1, 1910.) 

Nos. 12, 144. 

1. BANKBUPTOT (§ 175*)— F&AUDUUCNT Tbansfebs. 

Where a bankrupt by deeds conveyed his realty simultaneously as part 
of a scheme to put It beyond reach of his creditors^ in view of his immi- 
nent and inevitable bankruptcy, and the grantees knew or should have 

*For other caaea see same topic & 8 numseb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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known of such Intent, and kept the conveyances from record with the In- 
tent to assist In Its accomplishment, the conveyances should be set aside. 
[£)d. Note. — ^Por other cases, see Bankruptcy, Gent Dig. { 247; Dec. 
Dig. i 175.*] 

2L Bakkbuptct (§ 396*)^HoMESTEAD Exemption— PBOPEaxT CJonbtitutino. 

Where one lived with his family on premises on which his store was 
situated, the lot being used by him at least as much for homestead as for 
business purposes, and not incidentally only as a homestead, it should be 
considered as his homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 668; Dec, 
Dig. I 396.*] 

& Bankbuptct (I 179*) — Fbaudulent Tbawsfers— Conveyance c^ Home- 
stead. 

The conveyance, in view of inevitable bankruptcy by one of his home- 
stead, could not operate as a fraud on creditors, as they were not entitled 
to subject such land to payment of their claims if it had not been so con- 
veyed. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. { 179.*] 

4. Bankbuptct (S 400*) — Sbthno Aside Bankbupt's Exemptions out of Re- 

tained Assets. 

Under Code Ala. 1907, §| 4183, 4184, an execution debtor In claiming his 
exemption after levy of execution or attachment is required to schedule 
all his personalty and deliver it to the officer, and that not claimed as ex- 
empt is to be sold by the officer under the writ Upon contest of the 
debtor's exemption, if he is shown to have other personalty not scheduled 
and not delivered to the officer, it is the court's duty to set aside his ex- 
emption from such property shown to have been omitted by him, and un- 
delivered, 80 far BS it will reach, thus releasing from the claim the prop- 
erty or a corresponding part of it, selected by the debtor. Held, that the 
same rule applies in bankruptcy proceedings, the filing of the petition in 
bankruptcy operating as a levy, and the filing by the bankrupt of a sched- 
ule, being analogous to the filing of the schedule with the levying officer, 
and the failure to list and surrender to the trustee in bankruptcy assets 
not claimed operates as a selection of such unsurrendered assets, leaving 
claimed assets in the possession of the trultee in the same amount, sub- 
ject to the bankruptcy proceeding. 

[Ed- Note. — For other cases, see Bankruptcy, Cent Dig. tS 671-676; 
Dec. Dig. i 400.*] 

5. Bankbuptct (| 396*) — Homestead Exemption. 

A man purchased 160 acres of land on which was a dwelling house, but 
he did not actually occupy the premises until after his receiver in bank- 
ruptcy had taken possession of his store and dwelling, where he was re- 
siding at the time, and it appeared that he purchased the premises with 
the intention of occupying them at some future time, and had delivered 
on the land some hardware which he testified was to be used for repairing 
the, premises ; the fair inference from the evidence being that he pur- 
chased the land for a refuge if and when his then residence and business 
should be interfered with by creditors, and that so long as his creditors 
permitted him and his wife to carry on his business at his joint store and 
dwelling it was his intent to reside there and not upon the land which he 
claimed as a homestead. Held, that the character of his occupancy was 
not such as to render the premises exempt as his homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. i 668; Dec. 
Dig. fi 396.*] 

Action by A. S. Cowan, trustee in bankruptcy of J. M. Gwin, 
against Walter H. Burchfield. Petition to review order of referee 

*For other casei lee same topic & 9 xvumbbr in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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disallowing bankrupt's exemption. Decree for complainant and re- 
port of referee disallowing homestead exemption, modified, 

London & Fitts, for trustee. 
Lee Cowart, for bankrupt 

GRUBB, District Judge. These two matters arising out of the 
same bankruptcy proceeding were submitted together for decision, 
and are so related to each other as to make one opinion cover both. 

The bankrupt had conducted a small mercantile business at Keller- 
man, Ala., for seven years before the filing of the petition, and, with 
his family, had lived on the premises where one of his stores was 
located. His patrons were principally coal miners; Kellerman being 
the location of a coal mine. Prior to July 1st there had been a strike 
at this coal mine, and its existence had embarrassed the bankrupt by 
diminishing his trade and) delaying his collections. The evidence taken 
before the referee upon the bankruptcy hearings, which, by agreement, 
is to be used in the plenary suit, together with the independent evi- 
dence, is convincing that the bankrupt, foreseeing financial embarrass- 
ment about July 1st, from then until the filing of the petition against 
him, was preparing himself for it by transferring his real estate to 
others, and reducing his merchandise to cash by selfing it and collecting 
for it to as great an extent as possible. 

On July 1st he executed four deeds to substantially all his real es- 
tate. One was executed to his brother to secure an alleged diebt, not 
otherwise evidenced in writing; two were executed to his clerk and 
kinsman partly to pay an alleged debt and partly for an alleged pres- 
ent consideration of $440; and one for an alleged present considera- 
tion, to the brother of his clerk, who was also his kinsman. The two 
latter were young men of Jittle business experience and of no means 
except whatever considieration, if any, was paid by them. The bank- 
rupt by these conveyances divested himself of even the property on 
which was located his dwelling and stores. Pressing need of money 
by the bankrupt is claimed to have been the reason for the trans- 
fers; but this would not account for the conveyance to his broth- 
er, from whom he got no cash. None of the deeds were placed on 
record by the grantees until about the time of the filing of the petition 
against him early in December. The uncertainty shown by the evi- 
dence of two of the grantees as to the amount of the consideration 
paid by them for the conveyances is inconsistent with the existence of 
a serious transaction between the bankrupt andl themselves. The con- 
siderations were also inadequate. The trustee filed a plenary bill in 
the District Court to set aside the four conveyances as xnade with 
intent to defraud creditors and for simulated or inadequate considera- 
tions, making the grantees parties. 

The validity of the four conveyances as against the trustee is the 
question presented by the plenary suit. 

The petition for review relates to the bankrupt's exemptions. 

From July 1st the only attention given by the bankrupt to his busi- 
ness was that of traveling around the country making collections, and, 
though his oral testimony is to the effect that his efforts were unsuc- 
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ccssful, his books show that a considerable amount was collected. The 
referee, taking August 1, 1909, as a basing point, calculated that the 
bankrupt failed to account to the trustee for from $800 to $1,600 of 
assets that he should have been in possession of when the petition was 
filed against him. This estimate was arrived at by taking into consid- 
eration the amount of his stock and accounts on August 1st, as com- 
pared with the inventory of the receiver. The referee also found 
that the bankrupt, after November 12, 1909, actually collected $516.62, 
and paid out subsequently but $127.06, leaving a balance collectedl and 
not disbursed of $389.58. The petition was filed December 2d. No- 
money was turned over to the trustee by the bankrupt. The trustee 
set aside to the bankrupt as exempt specific property of the value of 
$225, which left a balance of $775 due him on his personal property 
exemption, which the trustee satisfied by allowing it to him from as- 
sets found by the referee to have been in his possession at the time the 
petition was filed and not surrendered! to the trustee. The trustee also 
disallowed his claim of exemption to a piece of land purchased by 
him on November 12th, upon the ground that he was not occupying 
it at the time of the filing of the petition as required by the Alabama 
exemption statute. The land was purchased about three weeks before 
the filing of the petition, and the bankrupt did not move upon it until 
after the receiver in the bankruptcy proceedings had taken posses- 
sion of his store in part of which he lived. The evidence showed that 
he bought the land with the intention at some time in the future of 
making it his home, and that before the petition was filed he had 
caused some hardware to be delivered on the land for the purpose of 
making repairs on it. No other evidence of occupancy or intention 
to occupy is shown in the record. The referee confirmed the report 
of the trustee setting aside the bankrupt's exemptions, and the bank- 
rupt seeks to review this order by his petition. 

The conclusion of the court, from the facts in the record of the 
plenary suit, is that the bankrupt made all four conveyances simul- 
taneously as part of a scheme to put his real estate beyond the reach 
of his creditors in view of his imminent and inevitable bankruptcy, 
and that the grantees knew or should have known of such intent, and 
that they kept the conveyances from record with the intent to assist 
in its accomplishment, and that all the conveyances should! be set aside 
except that conveying the land on which the bankrupt lived with his 
family at the time of the conveyance. The evidence shows that this 
lot was used by the bankrupt at least as much for homestead as for 
bii£!ness purposes, and not incidentally only as a homestead, and should 
be considered as the homestead of the bankrupt. Marx v. Threet, 131 
Ala. 344, 30 South. 831. If considtered the homestead of the bankrupt, 
the conveyance of it could not operate as a fraud on creditors, since 
thejr would not be entitled to subject the land to the payment of their 
claims, if it had not been so conveyed. PoUak v. McNeil, 100 Ala. 
203, 13 South. 937; Kennedy v. Bank, 107 Ala. 170, 18 South. 396, 36 
L. R. A* 308 ; Bank of Talladega v. Browne, 128 Ala. 560, 29 South. 
552. 

In the plenary suit a decree will be entered setting aside the con- 
veyances, except as to defendant, Walter H. Burchfield, of the home- 
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Stead tract, and ordering respondents to surrender possession to 
trustee. 

The petition for review presents three questions for decision: (1) 
Did the bankrupt withhold from the trustee assets of which he was 
in possession when the petition was filed against him, and in what 
amount? (2) Is it proper that such assets as he may be shown to 
have withheld from the trustee should be set aside under the stat- 
utes of Alabama as part of his personal property exemption? (3) 
Is the bankrupt entitled to a homestead exemption in the tract of land 
purchased by him on November 12, 1909 ? 

1. The referee found that the bankrupt did withhold assets from 
the trustee in amount in excess of the balance of his personal property 
exemption, after deducting the specific articles selected by him. This 
finding is based on a statement of the business from August 1, 1909, 
to the date of the bankruptcy, December, 1909, ascertained by charg- 
ing him with the approximate amount of .stock and accounts on that 
date and thereafter acquired, and crediting him with subsequent dis- 
bursements and the receiver's inventory. The referee also arrived at 
a somewhat different result by a finding of the amount collected in 
money as shown by the bankrupt's books after November 12, 1909, 
and crediting him with subsequent disbursements. The latter method 
is the more accurate, as it eliminates all reference to the amount of 
stocky and accounts, which is a matter of unsatisfactory estimate. By 
the latter method, it seems free from practical doubt that the bank- 
rupt had in his possession at the -time of the filing of the petition 
against him $389.58, which he failed to surrender to the trustee. 

2. The inquiry then arises whether the bankrupt's exemption should 
be set aside to him pro tanto from this amount. The bankrupt con- 
tends that his failure to surrender assets or his fraudulent disposition 
of them is no excuse for disallowing him his exemptions, and cites 
the case of In re Park (D. C.) 102 Fed. 602, in support of this prop- 
osition. In that case the referee declined to allow the bankrupt any 
exemption because he had not accounted for all of his assets, and was 
in possession of assets which he had not turned over, to the trustee. 
In this case the referee allowed the bankrupt his personal propert>' 
exemption, setting aside specific property in part satisfaction thereof, 
and the assets found by him to have been in the possession of the 
bankrupt unsurrendered to satisfy the balance. No attempt was made 
to penalize the bankrupt for his wrong by denying to him his exemp- 
tions. He was entitled to a money exemption of $775. The referee 
found that he had that much money of the estate in his possession 
which it was his duty to pay to the trustee. It would be a futile thing 
for the court to order the trustee to pay to the bankrupt this $775 as 
his partial exemption, and immediately order the bankrupt to pay 
back a like amount to the trustee, because of the bankrupt's failure 
to surrender that amount of assets upon the filing of the petition. It 
would seem worse than futile, since a higher degree of proof than that 
exacted in civil cases is requisite to an order directed to the bankrupt 
to surrender assets, which is a quasi criminal order, enforceable only 
by imprisonment as for contempt. The liability of the bankrupt tg 
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the trustee to surrender his assets is a civil liability, though, owing to 
the bankrupt's insolvency, one enforceable only in such a quasi crim- 
inal proceeding and one which requires proof beyond all reasonable 
doubt. The injustice to the estate of requiring the trustee to set aside 
the bankrupt's exemption out of assets in his possession, under such 
circumstances, is clear, and would prevent the adoption of such a 
rule in the bankruptcy court, in the absence of a declaration to the 
contrary in the state exemption laws. The exemption laws of Ala- 
bama, however, cover the case. By Civ. Code Ala. 1907, §§ 4183, 4184, 
the execution debtor in claiming his exemption after levy of execu- 
tion or attachment is required to schedule all his personal property 
and deliver it to the officer. That not claimed as exempt is to be sold 
by the officer under the writ. Upon contest of the debtor's exemp- 
tion, if he is shown to have other personal .property, not scheduled 
and not delivered to the officer, it is the duty of the court to set aside 
his exemption from such property shown to have been omitted by 
the debtor and undelivered, so far as it will reach, thus releasing from 
the claim the property or a corresponding part of it selected by the 
debtor. The filing of the petition in bankruptcy operates as a Ityy, 
The filing of the bankrupt of his schedule is analogous to the filing 
of the sdiedule with the levying officer under the state law. The re- 
sult in each instance should be the same, viz., that the failure to list 
and surrender to the levying officer or the trustee respectively assets 
not claimed should operate as a selection of such unsurrendered as- 
sets leaving claimed assets. in the possession of the levying officer or 
trustee in the same amount, subject to the writ or bankruptcy pro- 
ceeding. 

3. The bankrupt claimed as his homestead 160 acres of land in 
Jefferson county, Ala., purchased by him from one Fox on Novem- 
ber 12, 1909, for $2,600, on which he paid $600, giving a mortgage 
for the balance. There was a dwelling house on the property, but 
he did not actually occupy the premises until after the receiver in 
bankruptcy had taken possession of his store and dwelling lot in Kel- 
lerman. The evidence shows that he bought the premises with the 
intention of occupying them at some future time. It also shows that 
he had delivered on the land some hardware which he testified was 
to be used for repairing the premises. 

The case of Blum v. Carter, 63 Ala,. 235, is relied on by the bank- 
rupt. The facts of that case are very like those of this "case. The 
principle which furnishes the test of the kind of occupancy nec- 
essary^ is formulated in these words : 

"Guided by these principles, we hold that, to constitute a valid claim of 
homestead, there must be an occupancy in fact, or a clearly defined intention 
of present residence and actual occupation, delayed only by the time neces- 
sary to effect removal, or to complete needed repairs, or a dwelling house in 
process of construction. An undefined floating intention to build or occupy 
at some future time is not enough. And this intention must not be a secret 
uncommunicated purpose. It must r be shown by acts of preparation, or by 
something equivalent to this." 

Conceding that the placing of material on the premises to be used 
in their repair was sufficient visible evidence of preparation for oc- 
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cupancy, the evidence in this case does not disclose "a clearly defined 
intention of present residence and actual occupancy delayed only by 
the time necessary to effect removal, or complete needed repairs, or 
a dwelling house in process of construction." The fair inference to 
be drawn from the record as to the bankrupt's intention is that he 
purchased the land for the purpose of making it a refuge if and when 
his then residence and business should be interfered with by creditors. 
So long as his creditors permitted him and his wife to carry on his 
business at his joint store and dwelling in Kellerman, it was his in- 
tention to reside there, and not upon the land which he claimed as a 
homestead. This constitutes "an undefined floating intention to build 
or occupy at some future time," which is held to be "not enough,** 
rather than the "clearly defined intention of present residence and 
actual occupation, delayed only by the time necessary to effect re- 
moval or to complete needed repairs," which is held sufficient by the 
Alabama court. 

The report of the referee, so far as it disallows the homestead ex- 
emption, is confirmed ; and, so far as it sets aside as part of the bank- 
rupt's personal property exemption $775 of assets, found by the ref- 
eree to have been withheld from the trustee by the bankrupt, is so 
modified as to allow the bankrupt, as Exempt, out of funds in the 
possession of the trustee the sum of $385.42, being the balance of his 
personal property exemption, -after deducting the value of specific ar- 
ticles selected by him, and the amount found by the court to have been 
withheld by him from the trustee. 



THE SARATOGA: 

THE TAUNTON. 

(District Court, B. D. Pennsylvania. May ^ 1010.) 

NO0. 38, 47. 

1. CoixisioN (I 123*)— Suit fob Dam AaEa— CoNTBiBtrroBT Fattlt* 

The fault of one vessel being plain and sufficient to have brought aboni 
a collision, fault In the other must be clearly proved before she can be 
required to contribute to the damages. 

[Ed. Note.— Foi^ other cases, see Collision, Cent Dig. H 259-261; Dec. 
Dig. I 128.*] 

2. Collision (5 9l*)— Steam Vebseub Meeting— Negligent Navigation. 

A collision occurred in the Delaware river at Horseshoe Bend* below 
Philadelphia, between the steamship Saratoga going down light and the 
Taunton, an English vessel, coming up from the sea. It was daylight. 
The vessels saw each other when two mUes apart, and exchanged pa80» 
ing signals when a mile apart, and were on courses involving no clanger 
of collision until the Saratoga ran against a mud bank on the side of 
the channel which was well known, and gave her a sheer that she could 
not overcome until she struck the Taunton. The Saratoga was going at 
a speed not less than eight knots an hour. Held, on the evidence, that 
the Taunton was on the proper side of the channel, and not in fault, bnt 
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ffiat ^e tsLult WHS solely that of the Saratoga In'strlklng tihe-bank, and 
in going at too high speed. 

[Ed. Note.— For other cases, see Collision, Gent Dig. §§ 187-192; Dee. 
Dig. i 9L*] 

In Admiralty. Suit by the owners of the steamship Saratoga against 
the steamship Taunton, and cross-libel against the Saratoga. Decree 
against the Saratoga alone. 

H. Alan Dawson, and J. Rodman Paul (Biddle, Paul, Miller & 
Jayne, of counsel), for the Saratoga. v 

J. Parker Kirlin, Henry R. Edmunds, and Charles R. Hickox, for 
the Taunton. 

J. B. McPHERSON, District Judge. These cross-libels seek to 
determine the liability for a collision that occurred on the Delaware 
river shortly before 8 o'clock in the morning of June 17, 1907, be- 
tween the steamships Taunton and Saratoga. There is little dispute 
about the facts, save in one or two particulars. 

The Taunton is a British vessel, single screw, of 2,461 registered 
tons, 350 feet long, and 47 feet beam. She was carrying a full cargo 
from Csdcutta to New York by the way of Philadelphia, and drew 22 
feet 6 inches of water. The Saratoga is an American vessel, twin screw, 
430 feet long, 60 feet beam, and (being in ballast) drew only about 
18 feet forward and eft. She was upon her trial trip, having just been 
finished, and was proceeding down the river in charge of a licensed 
pilot. The Taunton was also in charge of a licensed pilot, but was 
coming up the river from the capes on her road to Philadelphia. It 
was broad daylight in clear weather, and there was. no obstruction to 
the vision of those upon either ship. The tide was about two-thirds 
ebb— ^ay, a foot above mean low water — and was running from 
2 to 2^ knots an hour. There were no other vessels in the neighbor- 
hood that interfered in any respect with navigation. At first the 
speed of the Taunton was about 6 knots, while the Saratoga was 
steaming at a faster rate — ^not less than 12 knots — as she approached 
the black buoy hereafter referred to. The vessels caught sight of 
each other at least two miles away, thus having ample space and 
opportunity for the proper passing maneuvers. At this time the 
Taunton had passed the town of Red Bank on the New Jersey shore, 
and was following a course that lay a little south of the Lower Horse- 
shoe range. She was also south of League Island, and was proceed- 
ing eastwardly along the curve of the river known as the Horseshoe 
Bend. This bend begins not far above a black can buoy, C 37, as will 
appear by reference to the official chart. Coming down from Phil- • 
adelphia, the direction and course of the river and the navigable chan- 
nel are nearly north and south until the neighborhood of this buoy 
is reached. Below it the direction and course are nearly east and 
west, until League Island is passed ; so that in going down the river 
below *he buoy the Pennsylvania shore is on the north or starboard 
side, while the New Jersey shore lies on the port or south side. In 
other words, the buoy marks the turn where both the river and (es- 
pecially) the channel bend abruptly about 45 degrees to the westward, 
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and its position is close to the northern or Pennsylvania side of the 
deep water channel. An extensive and dangerous shoal lies between 
the buoy and the visible shore. A red spar buoy, S 46, lies five-eighths 
of a mile further west, and marks the southern or New Jersey side of 
the deep channel. The shoal is a large mud bank, which makes out for 
about a half mile from the Pennsylvania shore. Its outline along 
the channel is irregular, projecting at one point especially, which is 
referred to in the testimony as the "seventeen-foot lump," and falling 
off there abruptly almost at the channel's edge. As the shoal is al- 
ways covered with water, the surface of the river from shore to shore 
is wide, although the navigable deep water channel is much narrower. 
At or near the black buoy 24 feet of water can only be found for 
about 700 feet, while 20 feet can be found for about 150 feet more* 
to the north. •Below, the red buoy the width is greater — about 900 
feet for a draft of 24 feet, and about 1,300 feet for a draft of 20 feet. 
The channel course in this east and west reach beginning not far below 
the turn at the black buoy and extending to a point about two miles 
below League Island is west by north in going down, and east by 
south in coming up, the river. It is customary for vessels coming 
up the river through this reach and rounding the Horseshoe, especial- 
ly when they are stemming an ebb tide, to keep upon the southern 
side of the channel, so as to make a gradual turn around the bend, 
and to lessen the set of the tide against their bowsf 

The Saratoga was well above the black buoy and was on the 
Taunton's port bow when the vessels became aware of each other's 
presence. As they approached, but while they were still a mile or 
more apart, the Taunton was slowed to half speed. Then, or not 
long afterwards, she blew one blast on her whistle, which the Sara- 
toga promptly accepted and answered. The Taunton ported slightly 
at this time, although the maneuver was unnecessary, as both vessels 
were apparently on courses that would certainly carry them clear. 
The Saratoga did not slacken speed until she was nearly abreast of 
the black buoy, when she gave the signal to ^low the engines, and 
some reduction in speed was thereupon made ; but at no time before 
the collision was she moving more slowly than eight knots. She 
rounded the buoy closely, and straightened out on a westerly course 
to pass south of the Horseshoe shoal. The two steamships were then 
proceeding in opposite directions on nearly parallel courses, and 
would have easily cleared each other, port to port, if each had con- 
tinued as she was heading. Unfortunately the Saratoga, as she was 
straightening out, got too far to the northern edge of the channel, 
struck and slipped off the 17-foot lump, suddenly sheered in a marked 
degree, changed her course decidedly — about four points — and stood 
across the channel towards the Taunton, the two vessels being then 
about a quarter of a mile apart. Immediate efforts were made by 
both vessels to prevent the threatened collision. The Taunton ported 
again, and promptly stopped her headway by going full speed astern, 
and the Saratoga made an unsuccessful attempt to break the sheer 
by the vigorous use of her port helm, then by backing her starboard 
engine, and afterwards by going ahead on her port engine. In spite 
of these efforts, however,' the disaster could not be averted. The sheer 
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persisted, and the Saratoga struck the Taunton nearly amidship at an 
angle of about 45**, and injured her so badly that it was necessary 
to beach her at once. Neither vessel sounded any signal after the 
first exchange until shortly before the collision, when a danger signal 
was blown by the Taunton ; but no signals after the first were im- 
peratively called for by the situation, and the collision was in no 
respect due to their absence. The Saratoga was also injured, although 
not so severely, and, after continuing down the river for a short 
distance, returned to the shipyard. The Taunton was beached by her 
own engines on the south or New Jersey side of the river, just inshore 
of the red buoy, and remained there making temporary repairs until 
the following day, when she was pulled off and towed to Philadelphia. 
As already stated, the sheer of the Saratoga was caused by touching, 
or "smelling," the shelving side of the Horeshoe shoal (almost cer- 
tainly at the 17-foot lump), just after rounding the black buoy while 
her speed was still too great for safety in a situation that called tor 
cautious movement. 

These facts are either conceded or clearly proved, and I think it 
must be agreed that not much remains to be decided. There can be 
no doubt that the sudden sheer of the Saratoga was the primary cause 
of the disaster, and that the sheer was the direct result of her contact 
at too high a speed with the steeply shelving bank of the shoal. It 
follows inevitably that she was at fault for being there at all, and, 
in any event, for the speed at which she approached. No adequate 
or satisfactory explanation is offered on her behalf — except that the 
Taunton "crowded" her, and this will be considered in a moment — and 
the inference must therefore be drawn that she had carelessly got 
out of the channel, perhaps in reliance on the fact that she was light, 
and was drawing several feet less than if she had been loaded. Really, 
as it seems to me, the only question that admits of controversy is the 
position of the Taunton when she was struck. If she was out of her 
proper course, if she was too far to the Pennsylvania side of the 
channel, so that it might fairly be inferred that she had been crowding 
the Saratoga, or had been taking an unnecessary risk by seeking to 
pass too closely, she may also be at fault, and may be obliged to 
share the damages. There is much testimony upon this point, conflict- ' 
ing, as may readily be assumed, and I see no good reason for discus- 
sing its rather voluminous details. The questions are all of fact, and 
in my opinion the fundamental dispute should be decided in favor of 
the Taunton. I believe, and so find, that she was on the proper side 
of the channel, namely, toward her starboard, or the New Jersey shore 
of the river, when she observed the other steamship, and that she 
maintained this relative position throughout. She proceeded at all 
times south of the Lower Horseshoe range, and ported twice in or- 
der to get farther to starboard and afford the Saratoga more room. 
I am satisfied that she was not to the north of the range at any time, 
and did not crowd the Saratoga in the least. The collision took place 
(as I think) where the weight of the testimony decidedly tends to place 
it, namely, a little west of the red buoy, and close to the spot where 
the Taunton was immediately afterward beached. The fault of the 
Saratoga being plain, it is well settled that fault in the Taunton must 
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be clearly proved before she can be called upon to contribute to the 
cost of the injury. The Caldy (D. C.) 123 Fed. 802 ; Id., 153 Fed. 
837, 83 C. C. A. 19; The Australia, 120 Fed. 220, 56 C- C. A. 668; 
The Fontana, 119 Fed. 853, 56 C. C. A. 365; The Umbria, 166 U, S. 
404, 17 Sup. Ct. 610, 41 L. Ed. 1053. 

A decree may be entered adjudging the Saratoga to be solely at 
fault, and appointing a commissioner to ascertain the damages. 



WiNKLEfY CO. ▼. BOWSSS MFG. 00, et aL 

(Circuit Conrt N. D. New York. July 25, 1910.) 

1. CouBTB (t 857*) — Secubitt fob Ck>ST8— Federal Ooxtbtb. 

A motion for Becurlty for costs In a federal court sitting in the Northern 
District of New York is governed by the provisions of Code Civ. Proc. N. 
Y. { 3268, etc. 

[Ed. Note. — For other cases, see Courts, Cent Dig. | 838; Dec. Dig. 
|357.^ 

State laws as rules of decision in federal courts, see notes to Wilson 
▼. Perrln, U C. C. A. 71 ; Hill v. Hlte, 29 C. a A, 653.] 

2. Costs (| 136*) — SEcuRrrr kor Costs— Laches. 

Where a bill showed oil its face that complainant was a nonresident 
and that defendant was entitled to security for costs, but no application 
was made therefor until some 18 months . after issue joined, nor until 
after defendant had been taking proof for 8 months, to rebut plaintiff's 
prima facie case, defendant's right to security was waived by laches. 

[Ed. Note.— For other cases, see CosU, Cent Dig. Si 531-536; Dea 
Dig. 8 138. •] 

Action by the Winkley Company against the Bowen Manufacturing 
Company and another. Motion to compel the complainant to give 
security for costs. Denied. 

Parsons, Hall & Bodell, for the motion. 
Offield, Towle, Graves & Offield, opposed. 

RAY, District Judge. This cause— suit In equity for alleged In- 
fringement of a patent — ^has been at issue some 18 months, and for 
some 8 months the defendant has been taking proofs in answer to 
complainant's prima facie case. Many motions for extensions of time 
to take such proofs have been made, and now, when complainant has 
fixed a time in July when it will take proofs, the defendant makes this 
motion, and asks security in the sum of $2,500, with securities in New 
York state and a stay until such security is given. There is no pre- 
tense that the complainant is insolvent or unable to pay any judg- 
ment against it in case the bill is dismissed. The bill shows on its face 
that complainant is a nonresident of the state of New York, a^nd was 
when the suit was commenced. The defendant has no new informa- 
tion bearing on the question whether complainant should file security 
for costs. I think this application comes too late, and that defend- 
ant should be held to have waived security for costs. In this district 
the matter is regulated by the provisions of the New York Code of 
Civil Procedure (section 3268, etc). See opinion Coxe, District Judge, 
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Hugunin ▼. Thatcher (C. C.) 18 Fed. 105 ; rule 4, Circuit Court; rule 
64, District Court; Conkl. Treat. (5th Ed.) 468; Lyman Vent. Co. 
V. Southard, 12 Blatchf. 405, Fed. Cas. No. 8,633. 

The defendant is entitled to security for costs in the sum of $250 
as a matter of right when not guilty of laches in applying therefor. 
See cases cited by Coxe, District Judge (now Circuit Judge), m above 
case, and Willson v. Eveline, 39 App. Div. 129, 56 N. Y. Supp. 632 ; 
Sims V. Bonner (Super. N. Y.) 16 N. Y. Supp. 800./ In this case the 
defendant claims it has now incurred expenses to the amount of $2,600, 
not giving the items however, which are taxable in case the bill is dis- 
missed. If the defendant had seasonably applied for security perhaps 
the complainant would not have pressed the suit. I think it incumbent 
on a defendant who desires security for costs of a nonresident com- 
plainant to move seasonably after being informed of the facts, and that 
if he does not he is deemed to have waived or lost the right To now 
grant this motion would prejudice the complainant by delaying the 
taking of proofs. In Willson v. Eveline, supra, the court said: 

"The right of the defendant to reqalre the plaintiff, a nonresident, to give 
security for costs is absolute (Wood v. Blodgett, 49 Hun, 64 [2 N. T. Supp. 
804] ; Churchman v. Merritt, 50 Hun, 270 [2 N. Y. Supp. 843]), unless waived 
by laches." 

The other cases cited hold the same, and such is the rule in this 
district. It seems to me that a delay of 18 months and until defend- 
ants' proofs are completed in making the application is laches if any- 
thing can be so considered. 

Motion denied 



ZUBBSB V. MICMAC GOLD MINING 00. et aC 

(Circuit Ck>urt, D. Maine. August 8^ 1910.) 

No. 651. 

1. Beokivebs (( $*) — Gbouhds or Rkckivebship— Rkmsdt iHOiDEifTAL TO Oth- 

SB Relief. 

To Justify appointment of a receiver, some proper final relief in equity 
must be asked for in the biU, which will justify the court in proceeding 
with the case, and a receivership cannot be considered final relief because 
the receivers may bring suits, and in that way obtain some ultimate re- 
Uef. 

[Ed. Note.— For other eases, see Receivers, Cent Dig. ( 8; Dec Dig. 

% COBPOBATIONS (| 557*) — PROCEEDINGS FOB APPOINTMENT OF RECEIVEH— SUF- 
FICIENCY OF Bill. 

A bill for a receiver for a mining company, alle^ng that certain per^ 
sons owning a substantial majority of the stock in another company had 
fraudulently conspired to dispose of the property of such other company, 
and divide the proceeds among themselves, and had fraudulently contracted 
to organize the company for which a receiver was asked, and to issue and 
divide the stock among themselves, and alleging that the issue of stock 
in the new company was fraudulent, and that such persons as officers 
thereof had fraudulently caused the stock to be sold to the public to se- 
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cnre the purchase money to be paid to the old company, and alleging 
gross mismanagement of the new company, praying that the receivers 
be appointed to manage its property, bring suits against the old company 
to recover the fraudulently issued stock in the new company, and for 
an injunction against the new company from transacting further busi- 
ness, paying its debts or transferring its property, but not praying for 
a cancellation of the alleged fraudulent contract nor for the winding up 
of the corporation, nor for the aid of the court in putting back the par- 
ties as nearly as i)ossible in the position in which the persons alleged to 
have acted fraudulently, had found them, nor for any specific relief, and 
not joining as parties such persons, though it prayed that a writ of sub- 
poena might issue against them to make them parties if they should come 
within the jurisdiction, is insufficient as praying for no ultimate relief. 

[Ed. Note. — ^For other cases, see Corporations, Gent Dig. U 2227-2236; 
Dec. Dig. i C57.*l 

In Equity. Bill by Michael Zuber against the .Micmac Gold Mining 
Company and others. Bill dismissed. 

Lewis & Carpenter and Charles F. Johnson, for complainant. 
Verrill, Hale & Booth, for respondents. 

HALE, District Judge. This case now comes before the court 
on final hearing upon bill, answer, replication, and proofs. The 
complainant, a citizen of Maryland, brings this bill of complaint 
against two mining corporations, citizens of Maine. It alleges 
that Thomas W. Moore and certain associates, citizens of Massa- 
chusetts, owned a substantial majority of stock in the Micmac Min- 
ing Company, and that they fraudulently conspired with one Phil 
H. Moore to dispose of the property in that company for $166,666 
and to divide the proceeds among themselves ; that they entered into 
a certain fraudulent contract to organize a new company called the 
Micmac Gold Mining Company, and to issue and divide the stock 
among themselves. The bill alleges that the issue of the stock in this 
new company was fraudulent; that Thomas W. Moore and his asso- 
ciates, as officers of the new company, fraudulently caused stock to 
be sold to the public for the purpose of securing the purchase money 
to be paid to the old company. The bill further alleges gross mis- 
management of the Micmac Gold Mining Company, and prays that re- 
ceivers be appointed to manage its property, and to bring suits against 
the Micmac Mining Company, its officers and stockholders, for the 
purpose of recovering the fraudulently issued stock in the new com- 
pany. It prays also for an injunction against the Micmac Gold Min- 
ing Company from transacting any further business, or paying its 
debts, or transferring any of its property; and generally for other and 
further relief. The bill does not pray for a cancellation of the alleged 
fraudulent contract nor for the winding up of either corporation, nor 
for the aid of the court in putting back the parties as nearly as possible 
in the position in which Thomas W. Moore and his associates found 
them, nor for any specific relief ; nor does it join as parties Thomas 
W. Moore and his associates ; although it prays that a writ of subpoena 
may issue against them to make them parties if they should come 

•For oUier caiiei Me lame topic A 8 numbsb in Dec. ft Am. Digs. 1907 to dAt«, ft Rep'r Iiid«zM 
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Within the jurisdiction. Both the pleadings and the proofs disclose 
a sharp controversy on questions of fact. Before passing upon these 
questions it is the duty of the court to consider the character of the 
bill now before it. Its whole purpose is manifestly to obtain a re- 
ceiver. In this district, in Hutchinson v. American Palace-Car Co 
(C. C.) 104 Fed. 182, 185, Judge Putnam has stated the three essential 
conditions, compliance with which is necessary to justify the appoint-^ 

ment of a receiver: 

• 

"First, that the case be fairly within the jurisdiction of the court having 
in view both the limited Jurisdicton of federal tribunals and the true nature 
of proceedings In equity; second, that some proper final relief in equity be 
asked for in the. bill which will justify the court in proceeding with the case; 
and, third, that the circumstances calling for a receiver be of a clear and 
urgent character." 

Judge Putnam further observes that upon application for receiver- 
ship, even though the parties have already agreed upon a receiver, the 
court is not relieved from looking at the question of j'urisdiction, and 
from inquiring whether the application for receivership is really with 
the view of obtaining final relief, or merely for the purpose of secur- 
ing a receivership for the mere sake of a receivership. He adds that, 
when the subject-matter is of itself of an equitable nature, certain con- 
ditions which might be availed of to defeat jurisdiction may be waivea, 
citing Rollins v. Iron Company, 150 U. S. 371, 14 Sup. Ct. 127, 37 
L. Ed. 1113. But I find no conditions stated in that case which 
affect in any way the questions now before me. In the case at bar 
there is no final relief asked for in the bill. A receivership cannot 
be held by this court to be final relief; and it cannot be made final 
by the suggestion that the receivers may bring suits, and in that way 
obtain some ultimate relief. The purpose of a receivership in equity 
is to be ancillary to, and in aid of, the primary object of the litigation. 
It cannot be the primary object of the litigation. The final relief sought 
by the bill cannot be made contingent upon the incidental relief of a 
receivership. Many cases have held that where the complainant has 
prayed for some final relief, and it is found that he is not entitled 
to the specific relief prayed for, he may nevertheless have other relief 
consistent with the proofs. 

In the case before me there is no ultimate relief prayed for. Al- 
though the attention of counsel was expressly called to this matter 
at the final hearing, they have failed to point out any proper ultimate 
relief which this court can grant, even though their allegations of facts 
should be found to be true. And it is not evident from the pleadings, 
or from the proofs, whai final relief could properly be asked for. 
In the present aspect of the case it is not fitting to enter upon the 
discussion of the proofs, or to decide whether or not they sustain the 
allegations of the bill; nor is it necessary to decide whether the bill 
presents all the parties affected by the subject-matter in controversy, 
or whether a decree for full and final relief could be passed with the 
present parties to the bill ; nor is it necessary to pass upon other de- 
fenses raised by the learned counsel for the respondents. The court 
can only pass upon the bill as it finds it. In view of the rule an- 



Digitized by 



Google 



628 180 FEDERAL REPOBTEB. 

noitnced by Judge Putnam in the Hutchinson Casej and in accordance 
with general equitable principles, I must hold that the bill before me 
does not contain such prayer for proper final relief as will justify the 
court in proceeding with the case. 
The bill is dismissed, with costs for the respondents. 



THE SCOUT. , 
THF A. W. SMITH. 
(District Court, B. D. New York. July 21, 1910.) 

SAX.VAOV (I 7*) — COICPENBATION— AsSISnNO VESSEL AJTTBB GOLLISIOlf. 

Awards in the nature of salvage made for services rendered to a steam 
yacht after coUlslon, and when she had been abandoned by her crew, 
whUe still under steam with her engines reversed, in keeping her afloat, 
and preventing further coUisions with other vessels. 

[Ed. Note. — ^For other cases, see Salvage, Dec. Dig. | 7.^ 

Awards in federal courts, see note to The lAmlngton, 30 C. C. A. 280.] 

In Admiralty. Suits by Bartin Haigh and William Deviling by 
Peter Cahill, and by George F. Barnes against the steam yacht Scout, 
and by August Belmont and others against the steam tug A. W. Smith. 
Decrees against the Scout. Libel against the Smith dismissed* 

Peter S. Carter, for plaintiffs Haigh and another. 
Eoley, Martin & Nelson, for plaintiff Cahill. 
Kneeland & Harison, for plaintiffs Belmont and others. 
MacFarland, Taylor & Costello, for plaintiff Barnes. 
Kneeland & Harisori, for The Scout. 
Harrington, Perkins & Englar for The A. W. Smith. 

CHATFEELD, District Judge. The Scout was injured while en- 
tering the gateway of the Erie Basin, at high speed. The actual blow 
was occasioned by the movements of the Scout tmder a reversed en- 
gine, the captain of the Scout, immediately upon the imminence of 
collision, assuming that it was his duty to reverse. While perhaps be 
cannot be blamed for forming that conclusion under the circumstan- 
ces, nevertheless the fact that his actions seem to have made the colli- 
sion inevitable is sufficient to relieve the Smith, there being no negli- 
gence on the Smith's part prior to the time when the engines of the 
Scout were reversed. For that reason the libel against the Smith must 
be dismissed. 

The injuries to the Scout by reason of the collision caused her to 
settle by the head, but her watertight bulkheads did not give way and 
she remained afloat, moving rapidly astern under the reversed engine, 
in such a direction as to pass entirely around the Smith and into the 
Basin. Her speed astern was such as to carry her entirely across the 
Erie Basin and into collision with the steamer Luckenbach before she 
could be reached by any one. In the meantime the crew had climbed 

•For otlier caiei tee same topic A S numbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indcxe* 
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on board the Smith, while the Scout was working around the Smith 
under the reversed engine, and the Smith proceeded to turn around 
and follow the Scout. As the Scout touched the Luckenbach, Haigh 
succeeded in getting on board and making what appears to be a brave 
and quick-witted attempt to prevent further loss and any possible 
danger by shutting off the engines and pulling the fires, which had to 
be done in a space where the possibilities of danger to himself were 
very great. While he was occupied in this, the exact occurrences be- 
ing accompanied with so much excitement that none of the parties 
seem to have a satisfactory recollection of just the order of events, 
the Smith caught up with the Scout, and the crew of the Scout again 
came on board, the engineer of the Scout then going down to the 
engine room to see about his engines and fires. The tug Moran also 
came alongside of the tug on the other side from the Smith, and from 
that time on both the Moran and the Smith lent the proper amount and 
kind of aid in supporting the bow of the Scout, arranging a sling with 
hawsers, standing by her during the night, and leaving in the morn- 
ing after about 10 hours of service. The Smith continued to assist 
the Scout until she was placed in a dry-dock some three or four hours 
later. 

Under the circumstances, the Moran and the Smith should be com- 
pensated for their services in the nature of salvage, not for services 
under great danger nor of extreme difficulty. The repairs of the 
Scout which must be borne by the owner sCre considerable, and, if the 
whole situation is taken into account, it would seem that 10 per cent, 
of the Scout's value ought to compensate the different parties for what 
they did. I. will allow Haigh $400, the Moran and her crew $700, 
and the Smith and her crew $700. 

While the services of the Smith were longer in duration, there was 
nevertheless some obligation on her to do what she could, inasmuch as 
she had been in collision with the vessel ; and the services of the Mo- 
ran, while they were not called for by any relation between the Moran 
and the Scout, nevertheless accomplished no more than the services of 
the Smith. 

As to the engineer, who apparently suggested to Haigh his action 
at the same time that the idea occurred to Haigh, I think the matter 
should be left to be adjusted between themselves. 
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UNITED STATES ▼. ILLINOIS CENT. R CO. 

(District Court, N. D. Iowa, a D. June 23, 1910.) 

Master and Servant (§ 13*) — Hours of Service— Reguiation—Ihterstatb 
'Oarrier&"^Stattjte&— * *DT7TY * ' 

Act March 4, 1907. c. 2939, § 2. 34 Stat. 1415 (U. S. Oomp. St Supp. 1909. 
p. 1170), provides that It shall be unlawful for any common carrier sub- 
ject to the act to require or permit any employ^ subject thereto to be or 
remain on duty for a longer period than 16 consecutive hours, and when- 
ever such employ^ has been continually on duty for 16 hours he shall be 
relieved, and not required or permitted again to go on duty until he has 
had at least 10 consecutive hours off duty ; and no such employ^ who has 
been on duty 16 hours in the aggregate in any 24-hour period shall be re- 
quired or permitted to continue or again go on duty without having had 
at least 8 consecutive hours off duty. The act further provides in section 
1 that the term "employes" as used in the act, shall be held to mean per- 
sons actually engaged in or connected with the movement of any train. 
Held, that where an interstate carrier had a rule requiring engineers to 
report 30 minutes before leaving time, during which they were required 
to overlook their engines in preparation for the trip, to see that they 
were properly oiled and the brakes O. K., and to connect the engines with 
their trains, the time so occupied constitutes a part of their time of duty ; 
and this, though it was the custom of the carrier not to strictly enforce 
the rule. 

[Eid. Note. — ^For other cases, see Master and Servant, Cent Dig. | 14; 
Dec. Dig. { 13.* 

For other definitions, see Words and Phrases, toL 8, pp. 2283, 2284; 
vol. 8^ p. 7646.] 

Action by the United States against the Illinois Central Railroad 
Company to recover a penalty. Verdict directed for plaintiff. 

F. F. FaviUe, U. S. Atty. 

Kelleher & O'Connor, for defendant. 

MORRIS, District Judge (orally). The question here is as to the 
**ffect of the rule of the company requiring men to report 30 minutes 
beiure the leaving time of the train to do the things required by the 
rule, coupled with the fact that this man did comply with that rule. 

I do not think the custom of the company not to strictly enforce 
the rule makes any difference. This man complied with the rule. 
He arrived at the engine 30 minutes before the leaving time of the 
train, and was actually engaged in doing the things required by the 
rule ; and the question here is whether he was during that time, within 
the meaning of the act, actually engaged in or connected with the mov- 
ing of that train. That is the question here. In my opinion this man 
was on duty, within the meaning of the act, from the time he went 
there and commenced to supervise, or overlook, that engine in prepara- 
tion for the trip. It does not make any difference whether he was paid 
for this time or not. That was the time his work and the strain on him 
began. The work of an engineer, an employe of the railroad, begins 
when under the rule of the company he is there and is at work in con- 
nection with the preparation of the engine for the moving of the train. 

•For other caaei see mme topic A S nuicbbb in Dec. & Am. Digi. 1907 to date, ft Rep'r Indexes 
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He must look over that engine. He must see that it is oiled up. He 
must see that the air brakes are all right. He must move the engine 
down over the tracks and across the switches to connect it with the 
train. And in my opinion he is on duty, within the meaning of the act, 
during the time he is doing these things. If he goes there a half an 
hour before the time to start to do these things, during the time he is 
there doing them he is on duty. That is my view of it. 

As to the constitutional question, the Supreme Court of Wiscon- 
sin seems to have pointed! out, at least to some*extent, a distinction 
between the wording of the employer's liability act (Act June 11, 1906, 
c. 3073, 34 Stat. 232 [U. S. Comp. St. Supp. 1909, p. 1148]) and the 
wording of this act, and I prefer to follow the Supreme Court of the 
state of Wisconsin in that regard, showing the distinction between the 
acts. 

I think the motion will be granted. Just let a verdict be prepared. 



HERSKOVITZ & ROTH V. UNITED STATES. 

GROSS, ENGLE & OO. v. SAME. 

(Circuit Court, S. D. New York. July 1, 1910.) 

Nos. 5,592, 5,593. 

OusToifS IJumss (I 37*) — Goose Skins with Down— "Fubs Dbessed on thb 
Skin"— **BiBD Skins Dbessed in Ant Manner." 

The provision In Tariff Act July 24, 1897, c. 11, | 1, Schedule N, par. 
426, 30 Stat 191 (U. S. Comp. St. 1901, p. 1675), for "furs dressed on the 
skin," does not include dressed goose skins with the down on. Such arti- 
cles are dutiable as '"tolrd skins^ • ♦ • dressed ♦ • ♦ or manu- 
factured In any manner," under paragraph 425, 30 Stat. 191 (U. S. Comp. 
St. 1901, p. 1675). 

[Ed. Note. — ^For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Application for Review of Decisions by the Board of United 
States General Appraisers. ^ 

The decision below related to merchandise imported at the port of 
New York, which the Board of General Appraisers described as con- 
sisting "of goose skins with the feathers plucked and the down re- 
maining on the skins ; the same having been advanced in condition by 
cleaning and dressing." The Board held that these articles had been 
properly classified under Tariff Act July 24, 1897, c, 11, § 1, Sched- 
ule N, par. 425, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675), the perti- 
nent portion of which reads as follows : 

"Feathers and downs of all kinds, including bird skins or parts thereof 
with the feathers on, ♦ • • dressed, colored, or otherwise advanced or 
manufactured In any manner, including * * • manufactures of down, 
• ♦ ♦ not specially provided for, fifty per centum ad valorem,'* 

Joseph G. Kammerlohr, for importers. 

D. Frank Lloyd, Asst. Atty. Gen., for the United States. 

*For other cases see same topic ft J nviibbb in Dec. ft Am. Digs. 1907 to data, ft Rep'r Indexes 
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HAZEL, District Judge. The rationale of the decision of the 
Board of General Appraisers, holding that the merchandise, consisting 
of goose skins with the down on, was assessable at 50 per cent, ad 
valorem under paragraph 426 of the tariff act of 1897, is based upon 
the evidence that the skins have been dressed by having a leather 
dressing applied to them and the feathers cleaned, but not colored, 
and in the opinion of the Board they had therefore been "otherwise 
advanced or manufactured"; that because the down was left on the 
skins does not requife a different conclusion than is given when it is 
removed therefrom. 

I think the Board correctly decided the question of classification. 
The importers contend that as paragraph 425 contains the qualification 
"not otherwise provided for," and the succeeding paragraph (426) does 
not include such phrase, that the latter provision is more specific and 
duty should have been levied under it. Such paragraph reads as 
follows : 

"Furs dredsed on the skin but not made up into articles, • • • twenty 
per cent ad valorem," 

The contention seems to find support in Zucker & Levett Chemical 
Co. V. Magone (C. C.) 37 Fed. 776 ; but it is unnecessary to apply this 
holding to this case, for the two provisions in my estimation do not 
apply to the articles in question. 

It is further contended that said merchandise for many years has 
been held dutiable as fur skins under the paragraph last quoted, and 
therefore such continued practice of the customs officials must control. 
Such practice, however,- prevailed under the tariff act of 1894 (Act 
Aug. 27, 1894, c. 349, 28 Stat. 509) and not under the act of 1897. (G. 
A. 4,213; T. D. 19,714.) Paragraph 425 specifically mentions goose 
skins "dressed, colored, or otherwise advanced or manufactured in any 
manner," and the latter portion of the phrase covers the treatment 
given the skins in question. It is true that the paragraph is not wholly 
free from the criticism of lack of clearness, in that it does not specif- 
ically mention skins with the down on, but refers merely to "feathers 
and downs of all kinds." Nevertheless, I think the intention of Con- 
gress is fairly perceivable, and the fact of leaving the down on the 
skin is immaterial. 

The merchandise has been properly classified by similitude tmder 
paragraph 425^ and the decision of the Board of General Appraisers 
is approved. 



HAMBURGER & CX). T. UNITED STATES. 

(Circnlt Court, S. D. New York. June 28, 1910.) 

No. 5301. 

L Customs Duties (8 37*)— Boutonnieres— "Abtipioiai. Flowers**— ••Tots.** 

Imitation roses of celluloid and metal, which are worn as boutonnleres, 

ehiefly by children on occasions of frolic and fun, and are also used as 

gifts in prize packages, are not ''toys'' within the meaning of Tariff Act 

•For other cmsei sm lame topic Ik S numjiu in Doc. ft Am. Digs. 1907 to date, ft Rep'r Indoiao 
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July 24. 1897, c. 11. 1 1. Sdiedule N, par. 418, 30 Stat 191 (U. S. Comp. St. 

1901, p. 1674), but are dutiable as "artificial ♦ • ♦ flowers," under 

paragraph 425, 80 Stat 191 (U. S. Ck>mp. St 1901, p. 167^. 
[Eld. Note.— For other cases, see Gustonw Duties, Dec. Dig. | 37.* 
For other definitions, see Words and Phrases, vol. 1, p. 516 ; yo^ 8^ pp; 

7036, 7818.] 

2l Oustovs Duties (| 19*) — ^Toteh-Asticlbs Sold by Tot Dkalebs. 

Articles do not become dutiaUe as toys because of the mere fact that 
they are imported and generally sold by toy dealers, nor because they 
may be used chiefly by children. 

[Ed. Note.— I\)r other cases, see Customs Duties, Dec. Dig. 1 19.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

Brown & Gerry (Allan R. Brown, of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (William K. Payne, Deputy Asst 
Atty. Gen., of counsel), for the United States, 

HAZEL, District Judge. The merchandise in question consists of 
imitation roses made of celluloid and metal, and worn as boutonnieres, 
chiefly by children on occasions of fun and frolic, and also used as 
gifts found in prize packages. The evidence shows that they are 
generally sold for two to five cents each at toy stores. They were in- 
voiced as "rose pins," and the importers contend that they are properly 
classifiable as "toys," under Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule N, par. 418, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1674), at 35 
per cent, ad valorem. The Board of General Appraisers, however, 
affirming the collector, held that they were assessable for duty as arti- 
ficial flowers, under paragraph 425, 30 Stat. 191 (U. S. Comp. St. 
1901, p. 1675), at 50 per cent ad valorem, under the tariff act of 1897. 

There is some testimony tending to show that articles of this de- 
scription were generally known as toys prior to the enactment of the 
law of 1897 ; but such testimony in relation to commercial designation 
as toys is insufficient to- establish the claim. The mere fact that they 
were imported by dealers in toys, and are generally sold by such deal- 
ers, of course, does not justify taking such articles out of the provision 
under which the assessment was made, which in terms includes "arti- 
ficial or ornamental feathers, fruits, grains, leaves, flowers, and stems 
or parts thereof, of whatever material composed." The case of U. S. 
v. Cattus, 167 Fed. 532, 93 C. C. A. 64, presented a somewhat similar 
question, except that there the articles were known as "shamrocks." 
It was there contended that the "shamrocks" were toys, within the 
meaning of the tariff act ; but the court, remarking in its opinion that 
"toys are playthings for the amusement of children," held such ar- 
ticles did not come within that definition. The testimony in the case 
is to the effect that the adornments or rose pins are chiefly used by 
children; yet they are clearly not toys or playthings, as those terms 
are ordinarily understood. 
The decision of the Board is affirmed. 

•Wot otb«r omm ■•• uun« topic ft | icumbes in Deo. Ik Am. Dlgi. 1907 to dato, ft Rep'r IndoxM 
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COHEN V. UNITED STATES. 

(Carcuit Court, S. D. New York. June 28, 1910.) 

No. 5,117. 

Customs Dunss (§ 35*) — Classification— Siijk Obganzinb— Damaged Goods 
— "Org anzinb"—" Silk Waste." 

Silk organzlne, damaged in dyeing, Is not by 'reason of the damage re- 
moved from the provision for "organzlne," In Tariff Act July 24, 1897, c. 
11, § 1, Schedule L, par. 385, 30 Stat 185 (U. S. Oomp. St. 1901, p. 1668). 
and Is classifiable as such,, rather than as "silk waste," under section 2, 
Free List, par. 661, 30 Stat. 201 (U. S. Comp. St. 1901, p. 1688). 
[Ed. Note. — For other cases, see Customs Duties, Dea Dig. { 35.*] 

On Application for Review of. a Decision by the Board of United 
States General Appraisers. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porter. 

D. Frank Lloyd, Asst. Atty. Gen. (Martin T. Baldwin. So. Attv., of 
counsel), for the United States. 

, HAZEL, District Judge. The merchandise, which consists of dyed 
silk in skeins, was classified by the collector and assessed with duty as 
"silk organzine," at 30 per cent., under paragraph 385 of the tariff act 
of 1897 (Act July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 185 [U. S. 
Comp. St. 1901, p. 1668]), and the Board of General Appraisers af- 
firmed such classification. The petitioner contends that the merchan- 
dise should be free of duty under section 2, Free List, par. 661, 30 
Stat. 201 (U. S. Comp. St. 1901, p. 1688), as "silk waste." 

Although additional testimony was taken in this court concerning 
the trade meaning of the phrase "silk waste," yet I am satisfied, as 
was the Board, that the goods became damaged, probably in the pro- 
cess of dyeing, and known to the trade as damaged or cut skeins, but 
not as silk waste. The use to which the merchandise is put in its 
damaged condition does not destroy its character or identity as or- 
ganzine. The Board in its decision says : 

"We know of no reason for excluding this article, which retains Its 
character and Identity as organzlne, from the denominative provision therefor 
In paragraph 385, which could not with equal propriety be urged to change the 
classification of any article, If such article when Imported Is damaged or im- 
perfect. In some Instances silk fabrics are Imported in a damaged or im- 
perfect condition, but they are nevertheless classified under the provision in 
paragraph 387 for woven silk fabrics; and the same is true of embroideries 
which are In a damaged or Imperfect condition, but which are classified as 
embroideries." 

A number of adjudications are cited in support of this view. The 
importer contends that such decisions are inapplicable to the facts of 
this case, but I think they support the proposition that organzine which 
is damaged in dyeing is still subject to classification as organzine. 

Hence it follows that the article was properly assessed for duty, and 
the decision of the Board is affirmed. 

*For other cases see same topic ft S KUMfiss In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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THE VENUS. 

(District Court, B. D. LoulBlana. May 11, 1910.) 

No. 14,214. 

NBUTBALrrr Laws (J 4*) — ^Forfeitube of VesseI/— Enforcement— AuTHORmr 
to Sue in Name of United States— Appearance bt Attobnet Oenebai^ 

litbel Instituted by an Informer against a vessel for forfeiture thereof 
for violating Rev. St. { 5283 (U. S. Comp. St 1901, p. 3599), prohibiting 
the arming of vessels against people at peace with the United States, 
was criminal In Its nature, maintainable only in the name of the United ^ 

States, either express or implied, and primarily for her use and benefit; 
and hence the Attorney Oeneral may Intervene and move to dismiss the 
libel, r^ardless of the rights of the Informer. 

[Ed. Note.— For other cases, see Neutrality Laws, Dec. Dig. 8 4.*] 

Libel by Albert J. Olivier against the steamship Venus to forfeit the 
vessel for alleged violation of Rev. St. § 6283 (U. S. Comp. St. 1901, 
p. 3599), prohibiting the arming of vessels against people at peace with 
the United States. Dismissed. 

Armand Romain, for libelant. 
Jno. D. Grace and Sol. Wolff, for claimant. 

Charlton R. Beattie, U. S. Atty., and W, J. Waguespack, Asst U. 
S. Atty. 

FOSTER, District Judge. In this case libelant caused the seizure 
of the steamship Venus, alleging that vessel to be forfeited to the 
United States, one-half to his use as informer, by reason of her viola- 
tion of section 5283, Rev. St. (U. S. Comp. St. 1901, p. 3599), now 
merged into section 11 Cr. Code. Act March 4, 1909, c. 321, 35 Stat. 
1090 (U. S. Comp. St. Supp. 1909, p. 1393). Thomas F. Hyland ap- 
peared as claimant and filed certain exceptions to the libel. At the 
hearing of these exceptions the United States attorney appeared, and 
by direction of the Attorney General intervened in the suit and moved 
to dismiss the libel. 

It was strenuously urged by libelant that the United States was 
without the right to intervene in the case, that he, as informer, had 
standing in court to sue for the forfeiture of the ship, not depending 
in any way upon the action of the government. 

I cannot agree with this view. Libelant's rights do not arise from 
either tort or contract, but merely from the grace of the government 
in allowing to informers one-half of the penalty recovered. It may 
be that he had the right to institute the action, but as to this I express 
no opinion. It is certain, however, that the United States had the 
right to intervene, as, no matter by whom instituted, the action is crim- 
inal in its nature, and could only be in the name of the United States, 
express or implied, and primarily for her use and benefit. The 
United States having intervened, any action taken by her is par- 
amount. When she moved to dismiss the libel, it was necessarily the 
end of the case. 

For these reasons, the motion for a new trial will be denied. 

•For other cases see eamo topic ft S nvmbeb in Dec. & Am. Digs. 19Q7 to date, & Rep*r Indexes 
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STROHMBYBB & ARPE CO. ▼. UNITED STATES. 

(Circuit Court, S. D. New Yoric. June 28, 101(X) 

No. 4,768. 

OasTOMS Duties (5 S5*) — Appeal— Additiowal Evidence— Abandonxo Pbo- 

TESTS. 

Where importers abandoned protests before the Board of General Ap- 
praisers without taking testimony, it was within the sound discretion of 
the Board to refuse to reopen the cases or restore them for hearing; 
and on appeal to the Circuit Court the importers were not entitled to 
introduce further evidence, under the provisions of Customs Administra- 
tive Act June 10, 1800, c. 407, 26 Stat. 188 (U. S. Comp. St 1001, p. 1886). 

[Bd. Note.— For other cases, see Customs Duties, Dec. Dig. | 85.*] 

On Application for Review of Decisions by the Board of United 
States General Appraisers. 

Brown & Gerry (James L. Gerry, of counsel), for importers. 
D. Frank Lloyd, Asst.'Atty. Gen. (William K. Payne, Deputy AssL 
Atty. Gen., of counsel), for the United States. 

HAZEL, District Judfee. No evidence was introduced by the im- 
porters before the Board of General Appraisers, and it appears that 
they abandoned their protest. They now claim that such abandon- 
ment was under the mistaken belief that the importations were covered 
by other protests filed by them. The decision of the collector was 
affirmed by the Board, and when it became final the importers re- 
quested permission to withdraw the abandbnment on the ground that 
it was made owing to a misapprehension. The Board, however, de- 
clined to restore the case, and an appeal was then taken to this court, 
and evidence adduced under rule 11, subject to the objection of the 
government. 

I think this case is controlled by United States v. China & Japan 
Trading Co., 71 Fed. 864, 18 C. C. A. 335, and Plummer & Co. v. 
United States, 166 Fed. 730, 92 C. C. A. 420. These cases substan- 
tially hold that under the customs administrative act of June 10, 1890 
f 26 Stat. 131, c. 407 [U. S. Comp. St. 1901, p. 1886]), it is necessary 
for importers to give evidence before the Board, andl, not having done 
so, their protest must be considered abandoned. It is in the sound 
discretion of the Board to refuse to open a case, or to restore it for 
hearing, and in this case there is nothing shown to indicate that such 
discretion was abused. The case ,of Cowl v. United States (C. C.) 
124 Fed. 475, upon which the importers rely, is not in point; for there 
the case was continued, and after some testimony had been taken was 
held open for the importer to introduce additional testimony, and later 
the Board decided the case on the ground that the testimony offered 
was immaterial. In the present case no testimony whatever was taken, 
andl the case was closed by the Board. 

The decision of the Board is approved. 

•For other caiei see same topic ft fi nxtmbbb in Dec. & Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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GUABANTY TEUST 00, OF NEW YORK r. METROPOLITAN ST. BY. 

CO. et al. 

PARMBRS' LOAN & TRUST 00. v. SAME. 

(Circait Court, S. D. New York. June 27, 1910.) 

1. Btbset Railroads (§ 58*) — iNSOLVEavcY— Saub or Absbts— Postponement. 

Where a corporation, organized to take over and operate a street rail- 
way in the dty of New York then in the hands of a receiver, could not 
operate the road until its organization and securities had been approved 
by the Public Service Commission, an application by reorganization com* 
mlttees to adjourn a sale of the assets until ah application for such 
approval could be acted on will be granted. 

[Ed. Note. — ^For other cases, see Street Railroads, Dec. Dig. § 68.*] 

2. Receivebs (I 158*) — Street Railroads— I nsolvengt— Person ai* Injury 

Creditors— Priorities. 

Personal injury claimants against a street railroad company in the 
hands of a receiver are not preferred creditors. 

[Ed. Note. — ^Eor other cases, see Receivers, Dec. Dig. i 158.*] 

8. Receiviss ({ 158*) — Street Railroads—Insolvenot— Leases— Personal 
Injury Claimants. 

Where a street railway company leased its property, which was subject 
to mortgages securing bonds, to an operating company, personal injury 
claimants' were only creditors of the lessee, and were not entitled to pay- 
ment as against the holders of the bonds secured by the mortgpages. 

[Ed. Note.— For other cases, see Receivers, Dec. Dig. § 158.*] 

In Equity. Bills by the Guaranty Trust Company of New York 
and by the Farmers' I^an & Trust Company, as successor to the Mor- 
ton Trust Company, againist the Metropolitan Street Railway Company 
and others. On application for an adjournment of the sale of the 
railroad company's property. Granted. 

L. C. Krauthoff and John C. Spooner, for the application. 

LACOMBE, Circuit Judge. This is an application, by tfie com- 
mittee representing both series of bonds and also the joint commit- 
tee which has undertaken .reorganization, to adjourn the sale until 
after their plan of reorganization can be presented! to the Public 
Service Commission and by it considered. It appears that such plan 
can be so submitted by July 11th. 

The petition states quite accurately that the railway system can only 
be operated by a corporation, and that any new corporation which 
might be organized to take it over would have to secure the approval 
of the Public Service Commission to the issue of its securities. A 
sale of the property, therefore, would not by itself relieve receivers 
of the burden of operating it. Some one, of course, must keep the 
cars moving, and there is no one else who can lawfully do so until 
a qualified corporation appears to undertake the task. It makes no 
difference to the receivers or to the court whether the time required 
for the consideration of the plan by the Commission is consumed be- 
fore or after sale. No doubt the "elements and factors entering into 
a consideration of the matter are exceedingly numerous andi com- 
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plex" ; but it must be remembered that for over two years the Public 
Service Commission has been gathering voluminous statistics from the 
records of the old company and from those of the receivers. Con- 
sideration of the proposed plan may not take so many months as 
petitioners anticipate. September 27th would seem an appropriate 
date to which the sale may be adjourned. The receivership will then 
be three years old 

This application particularly commends itself to the court, because 
of the statement it contains as to provision for personal injury claims 
against the New York City Railway Company. From the very in- 
ception of the receivership the situation of this group of creditors 
has been a matter of much concern. It is well settled under the 
authorities that they are not preferred creditors. 165 Fed. 467. More- 
over, they are not creditors at all of the Metropolitan Street Railway 
Company, which owned the property, but only of the impecunious 
lessee which operated the road. These mortgage creditors of the Met- 
ropolitan are undler no legal obligation to give them any interest in 
the property covered by the mortgage. That they are willing to 
treat them as if they were not only creditors of the Metropolitan, but 
also as if they were creditors holding a first mortgage on its prop- 
erty, is most commendable. It shows an appreciation , of fairness 
and equity which speaks well for the plan, whatever it be, which 
they are about to submit 



KRAEMER & FOSTER v. UNITED STATES. 

(Circuit Court, S. D. New York. Jane 28^ 1910.) 

No. 5,511. 

1. Customs Duties (J 38*)— Clabsificatiow— Sawbd Talo— "Advanced nr 
Value ob Oowditiow." 

Talc sawed Into cubes for use in making gas bumers and insolatora^ 
the sawing being not merely to remove foreign matter and to put the 
material -in shape for transportation, but to give it certain desired dimen- 
sions, has been "advanced in value or condition" within the meanlos of 
Tariff Act July 24, 18d7, c. 11, 1 % Free list, par. 614, 30 Stat 198 (U. & 
Comp. St 1901, p. 1685). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. f 8&^] 

2l Customs Duties (| 24*) — Sholitudb— Fbenoh Chalk. 

Talc in the form of cubes, which is used in making gas burners and In- 
sulators, is dutiable as French chalk by simUitude, under Tariff Act July 
24. 1897, a 11, i 1, Schedule A, par. 13, 30 Stat 152 (U. S. Comp. St 1901, 
p. 1627). 

[Ed. Note.— For other cases, see Onstoms Duties, Dea Dig. | 24.^] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The Board of General Appraisers affirmed the assessment of duty 
by the collector of customs at the port of New York. The Board's 
opinion reads in part as follows : 

*For oUier case* tee Bams topic A 8 numbbb in Deo. ft Am. Digs. 1907 to daU, ft Rep'r lad^jus 
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HAY, General Appraiser. The merchandise here under consideration 
* ♦ • was assessed for duty by the collector as French chalk, • ♦ • 
apparently on the authority of the decision of this Board In Doggett's CJase, 
G. A. 6665 (T. D. 28,425). From the testimony and an examination of the 
samples it is quite dear that the merchandise in the two cases is substantially 
identical. French chalk is defined as a variety of talc, and, while the testi- 
mony in this case tends to show that the merchandise imported is not the 
variety of talc which is generally known as I>Vench chalk, it is not in our 
judgment sufficiently strong to warrant a change in the classification indicated 
as the correct one in Doggett's Case, supra, and the reasons therein given for 
the conclusion reached we think apply to the case at bar. An article so nearly 
Identical with one specifically provided for ought not in our Judgment to be 
relegated to some general provision of the law. • • ♦ 

Brown & Gerry (Allan R. Brown^ of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (Thomas M. Lane, Special Atty., 
of counsel), for the United States. 

HAZEL, District Judge. The merchandise in question was in- 
voiced as crude talc, and the claim of the petitioners is that under 
Tariff Act July 24, 1897, c. 11, § 2, Free List, pars. 519, 614, 30 Stat. 
197, 198 (U. S. Comp. St. 1901, pp. 1682, 1685), it is entitled to free 
entry. The indicated paragraphs include: 

•*519. Chalk, crude, not ground, precipitated, or otherwise manufactured.** 
••614. Minerals, crude, or not advanced In value or condition by refining or 
grinding or by other process of manufacture not specially provided for." 

The article is imported in the form of cubes, it having been finished 
by sawing and is chiefly used in gas burners and electric insulation. 
The sawing of the talc prior to its importation is not merely to remove 
♦foreign matter and to put in shape for transportation ; for the witness 
Steward testified that there is a demand in the trade for "finished 
pieces" of certain dimensions, and the material is ordered by the im- 
porter accordingly. Such sawing of the talc advanced its value and 
condition. Hence the case presented is different from Schoenemann 
v. U. S., 119 Fed. 584, 56 C. C. A. 104, where the mere cleansing of 
shells was held by the court not to be a change from their natural state. 

I quite agree with the Board of Appraisers that the article is prop- 
erly classified by similitude as French chalk, and is assessable for duty 
under the provisions of section 1, Schedule A, par. 13, 30 Stat. 152 
(U. S. Comp. St. 1901, p. 1627), of the tariff act of 1897. 

The decision of the Board of General Appraisers is affirmed. 



GORHAM MFG. CO. V. WEINTRAUB et aL 

(Circuit Court, S. D. New York. June 16^ 1910.) 

1* Eqttitt (I 252*) — ^E^EADiNG— Exceptions to Anbwbb. 

AllegatioDS of an answer, constituting new matter and Bet up by way 
of defense, are not subject to exception. 

[Ed. Note.— For other cases, see Equity, Cent Dig. {| 523, 624; Dec. 
Dig. I 252.*] 
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Sl Tbadk-Mabks and Trade-Names (J 92*) — iNFBiifGEifEWT— Ptjeadixo. 

While, In a certain sense, there is analogy between infringement of a 
patent and trade-mark cases, in the absence of a statute, the court will 
not, in a trade-mark case, require defendant to embody in his pleading 
the evidence as to prior use on which he relies to establish his defense. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. H 102, 103; Dec. Dig. | 92.*] 

3. Tb^de-Mabks and Tbads-Nahes (| 94*) — In Bquitt— When Lies. 

When a bill to restrain infringement of a trade^mark waives the oath 
of defendant, discovery will not lie. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Dea 
Dig. § 94.»1 

In Equity. Action by the Gorl^m Manufacturing Company against 
Frederick Weintraub and another. Heard on exceptions to answer. 
Exceptions overruled. 

See, also, 176 Fed. 1024. 

Hugo Mock (E. T. Fenwick and L. L. Morrell, of counsel), for 
complainant. 

Benno Loewy, for defendants. 

HAZEL, District Judge. The single question presented by the 
exceptions is whether the answer is insufficient and impertinent for 
failure to state the names of prior users of the alleged trade-mark, 
and who used the design of a lion and an anchor on silverware be- 
fore the complainant, and what dealers, if any, had so used it. The 
exceptions must be overruled. These allegations contained in the an- 
swer are new matter, and are set up by way of defense, and hence, ac- 
cording to the decisions, are not subject to exception. Bower Barff 
Rustless Iron Co. v. Wells Rustless Iron Co. (C. C.) 43 Fed 391. And^ 
moreover, such failure to particularize, assuming the bill demurrable, 
can only be taken by demurrer. Barrett v. Twin City Power Co. (C, 
C.) Ill Fed. 45 ; Penna. Co. v. Bay (C. C.) 138 Fed. 203. 

In a certain sense there is analogy between infringement of a patent . 
and trade-mark cases, yet in the absence of a statute (as in a patent 
case) the court will not require the defendant to embody in his pleading 
the evidence as to prior use upon which he relies to establish his de- 
fense. The bill waives the oath of the defendant, and in such case 
discovery will not lie. ' 

The exceptions are overruled. 

•For oUi«r cum m« Mun« topic A | kumbmr in D«c. A Am. Digi. 1907 to dat% A Rop*r IndaxM 
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PEOPLE OF PORTO RICO V. TITLE GUARANTEE & SURETY OD. 

(Circuit Court of Appeals, Third Circuit August 4, 1910.) 

No. 56. 

Fbikcipai. ahd Sttbett (I 119*) — Bonds— Condition SuBSEQuicNT^AcTd of 
Obuges. 

Where plaintiff granted an electric railway franchise to the V. Com- 
pany authorizing and requiring it fo construct a railway between certain 
points within three years, subject to plaintiffs right to amend, alter, or 
repeal the rights so granted, and before the expiration of such term the 
rights were r^ealed, and the construction of the railway without a fran- 
chise would have been Illegal, the continued existence of the franchise 
was a condition subsequent, the failure of which discharged the V. Com- 
pany's sureties from liability on a bond executed to secure the construc- 
tion of the road vrithin such tlma 

[Ed. Note. — For other cases» see Principal and Surety, Dec, Dig. fi 119.*] 

Iff Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Action by the People of Porto Rico against the Title Guariantee & 
Surety Company. Judgment for defendant, and plaintiff brings er- 
ror. Affirmed. 

At the trial of the cause, the plaintiff having rested, a motion was 
made by the defendant for a compulsory nonsuit, which the court 
(Archbald, District Judge) disposed of in the following oral opinion: 

ABCHBALD, District Judge. The disposition of this motion depends In the 
first instance upon the question whether the case is to be governed by the law 
of Porto Rico or by that which Is familiar to us here in the United States, 
and known as the common or English law. There can be no question that the 
place where the contract Is to be performed Is the governing thing in deter- 
mining the law with regard to it And that of course depends in its turn upon 
the character of the contract, and where the contract is to do a certain thing 
the place where that is to be done is the place that we look to for the law gov- 
erning it For Instance, there can be no doubt here that the contract with the 
Vandegrift Construction Company, in accordance with which this bond was 
exacted and furnished, was to be performed in Porto Rico. But that is one 
thing, and the bond Is another. The bond Is an obligation to pay money. It 
Is not an obligation to do a thing. It is conditioned upon a certain thing being 
done, but that also is exterior to the bond. We look to the contract, which 
this bond as it were guaranteed, to see the nature of the things that were re- 
quired of the principal in the bond. But the surety had nothing to do with 
that This was not a guaranty that the work should be carried out; It was 
not an undertaking by the defendant company here to do anything of that 
kind. It had no opportunity to see that that contract was carried out It had 
to rely entirely for that upon the party for whom it became surety. Pure and 
simple, the contract here is a contract to pay money ; $100,000 Is the obliga- 
tion of the defendant company according to the terms of the bond, conditioned 
upon certain things. When those conditions are broken, liability attaphes. 
That has got to be kept constantly in mind. Now, ordinarily, where a person 
gives a money obligation, it Is to be paid where he is ; where his domicile is 
or his place of business. If it is a note, and Is not made payable at bank or 
a specific place, demand upon him would be made at his business place, or his 
residence. If he had no business place, he would be sought out personally. 
There he would be required to pay, and if he did not pay, his note would be 
dishonored. I can see no difference with regard to a bond or other money ob- 
ligation. And a policy of Insurance is somewhat similar. And so here. We 
have, and we must keep that constantly in mind, an obligation to pay money. 

•For other cues aee 8am« topic ft § nttmbxb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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• 

The cases that have been cited and relied upon to show that the obligation 
of a surety Is to be determined by the place where the contract Is to be per- 
formed, those cases also being cases as you might say to a certain extent of a 
money contract, .have this distinction: Take the cases where there is a bond 
for the accounting for moneys to the government there unquestionably it is 
at the seat of the government that the money is to be accounted for. There- 
fore the surety, In undertaking to make good what the principal was to. do, 
binds himself to account there, or to pay if the accounting is not properly 
done. The government is not called upon to seek him out where he is. It 
seems to me that in those decisions it is recognized, not only that the principle 
prevails, but that to a certain extent the cases form an exception, or at least 
they exemplify the rule and do not depart from it. So with regard to the un- 
dertaking by a surety to indemnify a person who had gone onto a bond on ap- 
peal ; the appeal being taken in the courts of Louisiana and the bond to in- 
demnify being executed in New York. There the solution of the undertaking 
to make good or indemnify or save harmless the surety in the appeal bond 
was necessarily to be performed where the damage to the surety accrued, 
which was in Louisiana, and that also is to be written into that case, and is 
a distinguishing feature of it. So, as to a guaranty or letter of credit which 
is given to a person who goes abroad, the obligation or the liability accrues to 
the extent that the letter of credit is used, and it grows out of the very cir- 
cumstance that the party to whom it is given draws upon it in that way, and 
obtains credit and money abroad, that the guaranty is to be there met and 
performed. 

Now in this case, as I have already said, the defendant company did not 
undertake to carry out the contract in Porto Rico— tlie construction contract 
under the franchise that was given to the Vandegrlft Construction Company 
— in case the Vandegrift Construction Company did not. Neither did it un- 
dertake to indemnify or save harmless the People of Porto Rico for the fail- 
ure of that company to so comply. It simply agreed to pay a definite, specific 
sum of money, which is now demanded of it, in case the conditions were not 
complied with — In case the company failed to perform that agreement To 
illustrate the difficulty that would accrue if it were the case that an obliga- 
tion of tills character is to be governed by the place of performance of the con- 
tract which It assumed or became surety for: Suppose the construction com- 
pany, the principal in the bond, was to build a railroad in the Sahara Desert, 
an example which I suggested to counsel in the course of the argument what 
would be the law that would govern then? Are we to seek out and find the 
law that prevails there, where possibly there Is no law? Or suppose it was 
to build a pipe line in the Madagascar oil fields ; Is the law of Madagascar, 
whatever It may be. if there Is any, to be the contract? It is true we have 
possibly a little dlfTerent situation l^ere, and these no doubt are extreme cas- 
es ; but at the same time we have got to square ourselves and see where we 
are before we lay down a principle which is to be of general application. 

Looking to the character of this, which, as I repeatedly have said, is simply 
an undertaking to pay money. Its solution is here demanded of the defendant 
company and is to be made here. The defendant Is not called upon to go with 
the money to the island of Porto Rico and there tender solution of its bond. 
If it was a note, the dishonor of it would occur here. The party who held the 
note would come and demand payment here. Payment is now being demanded 
here. It is peculiarly true, also, as I might say, although iwsslbly I am in- 
sisting too much upon this, but it comes to me, that the defendant here is a 
corporation, not an individual. I do not know on principle that that makes 
any difference, except simply to emphasize the circumstance. A corporation 
is domiciled where it has Its corporate existence, and the defendant company 
Is a coiporation and citizen of the state of Pennsylvania. It does business 
here. It sends out its agents elsewhere, and it must become responsible, of 
course, according to what Its agents do In different parts of the world ; but at 
the same time, when It gives an obligation, or a bond, agreeing to pay a cer- 
tain amount of money, the presumption Is, without something else governs It 
that it is to pay here — that its liability is to be according to the law by which 
it is governed here, not abroad, unless there Is something that should control 
It It is true in this case that the undertaking was with the People of Porto 
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Rico, a municipality on a distant island, and also that there was to be an ap- 
proval of this bond there. That is a circumstance that is not to be lost sight 
of, but it seems to me that it is not controlling. The approval of the bond was 
merely a signification by the proper oflicers that the bond was acceptable to 
them in form and substance — that the sureties were accepted. But that did 
not alter the circumstance that the defendant company as surety had already 
become obligated. The surety could not withdraw from that, having once 
signed and sealed it and parted with it It was not as though this surety 
company was making a commercial proposition, as we might say, by letter or 
in any other form, that was only to become binding upon it in case it received 
the acceptance and approval of the party to whom it was addressed. This 
was a perfect obligation when it left the hands of the corporation, and the ac- 
tion of the officials in Porto Rico was merely an indication, a formal Indlca* 
tiou, called for by the franchise ordinance, that they -were satisfied with the 
responsibility of the surety and with the character of the bond as it read, and 
that it complied sufficiently with the ordinance to warrant their approval. All 
these things, and possibly others that might be suggested, it seems to me are 
controlling in this case, and determine that the place of solution of this bond, 
of this contract, Is here, the payment to be made here, and that, therefore, the 
law here is the law which, in entering into the bond, it must be assumed that 
both parties understood was to govern the People of Porto Rico as well as the 
sureties. In going abroad, if you please, to get security for this work, or, 
putting it a little more favorably to the plaintiff, the People of Porto Rico, in 
accepting as a surety on the bond of the Vandegrlft Construction Company a 
corporation of another country, must be assumed to have been satisfied to ac- 
cept liability upon that bond In accordance with the ordinary rule which pre- 
vails that the law of the place of solution — ^that is to say, the place of per- 
formance of that particular obligation — was to be the guiding law in deter- 
mining responsibility. If I am correct in this view, and that the law of tbij} 
country rather than the law of Porto Rico governs the liability upon this bond, 
then it follows naturally that the plaintiff has made out no case. 

I do not rest this upon the circumstance that no actual damage has been 
sho^n. If that were all, there would be this to be said: That, in the first 
place, the plaintiff would be entitled to recover nominal damages, which would 
save a nonsuit possibly, and, on the other hand, I would certainly open the . 
case and give the plaintiff an opportunity to prove substantial damages, if it 
was in a position to do so. But when we come to determine ttie responsibility 
of the defendant on this bond by the law which prevails here, it seems to me 
that there can be no doubt in the mind of counsel as to what the result must 
be. The effort has been to escape from that as to which I think there is no 
escape. Under our law an agFreement between the principal and the party to 
whom the obligation of suretyship is given cannot be materially modified with- 
out releasing the surety. That is to say, th^ surety undertakes to become re- 
sponsible upon a certain contract, or in accordance with the terms of that con- 
tract ; that is the full extent of its undertaking. It does not undertake to be- 
come responsible for another contract which may be made between the par- 
ties ; and that virtually Is the case when there is a material modification in 
the existing contract at the time the obligation of suretyship was entered into. 

In this case by the two ordinances which were subsequently passed there 
were very material changes made in the existing contract between the People 
of Porto Rico and the Vandegrlft Construction Company. That It seems to 
me is as clear as need be. The amending ordinance of the 7th of July Intro- 
duced new and different provisions, perhaps the most serious one of which 
was that upon the failure to comply with the particular terms and conditions 
Introduced by the amendment of the fifteenth section of the original ordinance 
there would be a right of forfeiture, which did not exist under the original 
contract Further than that, we have the subsequent ordinance by which all 
rights under the original were wiped out. I do not doubt that there are some 
cases wbere, notwithstanding what may be called the abrogation of an agree- 
ment, there may be some responsibility still remaining against the surety 
upon it ; but I do not need to go into that at length, because, if there are any 
such cases, I do not see that the one we have here comes within any such ex- 
ception. Here, while the three-year term under which the parties possibly 
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had a chance to make good was still running, the whole thing was wiped out 
They had no chance or possibility after that to do anything. It may be that 
the delays which had been encountered deserved action on the part of the Peo- 
ple of Porto Rice ; but that does not enter into the case. When we come to 
consider the obligation of the surety, all rights, franchises, and privileges un- 
der the original ordinance were gone. The People of Porto Rico evidently de- 
sired, as they subsequently did, to look to somebody else and get rid of those 
with whom they had entered Into an arrax)gement by the original ordinance. 
They reserved the right in the provision of the thirtieth section to annul and 
abrogate the rights, privileges, and concessions granted, or to amend and alter 
them. 

It has been contended that that justified what was done under the two ordi- 
nances to which I have referred. But it does not seem to me that that Is a 
proper construction of that privilege. It reserved the right to recall, as was 
eventually done; that is to say, to cancel the concessions which had been 
given. But In doing that they could not take back, and at the same time hold 
the parties to the performance. They might do one or the other. They might 
even get new parties to take up the burden that they compelled the other party 
to lay down; but they could not absolutely wipe out the relations between 
tJiemselves and the principal in the bond, and then hold the surety because 
the principal had not performed. 

These considerations seem to me to result in simply one thing, and that Is 
that the plaintiff here has no case under the facts which have been proven^ 
and that, therefore, It becomes my duty, which I cannot avoid, to so declare* 
and to enter the compulsory nonsuit which is asked. 

William Jessup Hand, for plaintiff in error. 

Severe Mallet-Prevost, John G. Johnson, Williard, Warren & 
Knapp, and O'Brien & Kelly, for defendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the People 
of Porto Rico brought suit against the Title Guarantee & Surety 
Company on an indemnity bond in $100,000, conditioned as noted 
below. At the close of plaintiff's testimony that court granted a 
compulsory nonsuit, and on its refusal to take it off plaintiff sued out 
this writ. The subject-matter of the controversy, the possibility of 
the contract being governed by foreign laws, and the variety of 
questions suggested have resulted in briefs of scholarly and unusu- 
ally interesting character. But to our mind the crucial point of the 
case falls within such narrow limits and is ruled by such plain and 
well-established principles that, without entering into the tempting 
field of questions suggested, we confine ourselves to the precise one 
involved. 

By ordinance of March 2, 1903, the People of Porto Rico, duly 
acting by the executive council, granted to the Vandergrift Construc- 
tion Company, a corporation, and the latter accepted, a franchise to 
construct a certain electric railway and electric works in the Island 
of Porto Rico. The ordinance was conditioned on the full completion 
of the railway and works within three years thereafter, and provided, 
by section 30, that : 

"The rights, privileges and concessions herein granted sliall be subject to 
amendment, alteration or repeal by the executive council." 

After certain amendments not here material, as the surety company 
neither knew of nor assented thereto, the executive council, on Febru- 
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ary 24, 1905, averring therein that "by the terms and conditions of 
said grant as the same was passed * * * and accepted by the 
said grantee, the said franchise, privilege or concession, and all of 
the rights, grants, or privileges thereunder or appertaining thereto, 
have been and now are, at the option of the executive council of 
Porto Rico, subject to revocation, forfeiture or repeal," by ordinance 
enacted that the ordinance of March 2, 1903, and "all the rights and 
privileges appertaining or appurtenant thereto, are hereby revoked 
and forfeited to the People of Porto Rico * * * under the gen- 
eral provisions of section 30 of said ordinance." Whether such re- 
peal was valid or otherwise is a question not before us. That it was 
valid was and is the position of the People of Porto Rico. That the 
right of repeal is "not limited as to occasion in any manner" is the 
language of its counsel, and all parties have seemingly acquiesced 
in that view. The grantee of the franchise surrendered it, and the 
latter has reacquired the grant. There is no proof in the case that it 
has suffered any damage from the nonexercise of the franchise by 
the Vandergrift Company, and it was stated at bar the railway was 
subsequently built by another grantee. As we have seen, the re- 
acquiring of it by the island was more than a year before the three 
years expired which were given to build the works requisite to the 
use of the franchise. In this state of facts, the plaintiff sought by 
this suit to recover the penalty on this bond of the defendant, viz. : 

"Know all men "by these presents that we, the Vandergrift Oonstmction 
OomiMiny, a corporation duly organized under the laws of the state of New 
Jersey, hereinafter called the principal, as principal, and the Union Surety 
& Guarantee Company, of Philadelphia, a corporation duly organized under 
the laws of the state of Pennsylvania, and the Title Guarantee & Trust Com- 
pany, of Scranton, Pennsylvania, a corporation duly organized under the laws 
of the state of Pennsylvania, hereinafter called the sureties, as sureties, are 
held and firmly bound unto the People of Porto Rico, hereinafter called the 
obligee, in the sum of one hundred thousand dollars, good and lawful money 
of the United States, for the imyment whereof said principal binds itself and 
its successors, and said sureties bind themselves and their successors jointly 
and severally firmly by these presents. 

"Whereas, by virtue of a certain ordinance enacted by the executive coun- 
cil of Porto Rico, on the 2d day of March, 1903, and approved by the Gov- 
ernor of Porto Rico on the 3d day of March, 1903, granting to said principal 
the right to build and operate a line of railway between the municipality of 
San Juan and the Playa of Ponce in the Island of Porto Ricov and to develop 
electric energy by water or other power for distribution and sale for railway, 
lighting and industrial purposes, a copy of which ordinance is hereto annexed, 
the said principal has undertaken and agreed to build and put in operation a 
line of railway between the municipality of San Juan and the Playa of Ponce, 
In the Island of Porto Rico, and to build and equip power plants to develop 
electric energy for the operation of said railway and for other purposes within 
the period of three years from the date of the acceptance of the said ordi- 
nance by the said principal; 

"Now, therefore, the condition of this obligation is such that if the said 
principal shall within three years from the date of the acceptance by it of 
said ordinance fully complete the work therein authorized in accordance with 
the conditions therein contained and in accordance with the plans and speci- 
fications therefor approved as therein proivlded; and within the said period 
of three <3) years from the date of the acceptance by it of the said ordinance 
shall build, complete and have in operation the entire line of railway author- 
ised therein for such terminal In the municipality of San Juan as may be de- 
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termined by tbe said executive council to its terminal on the Playa of Ponce 
on a route from Ponce to be determined by the said executive council in ac- 
cordance with the conditions in said ordinance contained, and in accordance 
with the plans and specifications therefor approved, as In said ordinance pro- 
vided, and within the said period of three (3) years from the date of the ac- 
ceptance by it of the said ordinance, shall also complete and have in opera- 
tion the entire power plant and transmission lines necessary for operating 
the said entire line of railway. In accordance with the conditions therein con- 
tained, and in accordance with the plans and specifications therefor approved 
as therein provided*; and shall duly perform within the said period of three 
(3) years, all other terms and conditions In said ordinance required to be per- 
formed by the principal within the same period ; and shall pay to the obligee 
any loss or damage accruing against the said obligee by reason of the con- 
struction of the works In said ordinance authorized at any time during the 
period of construction therein limited and before the completion of said worfe . 
shall have been certified by the Commissioner of the Interior, as In section 35 
of said ordinance provided — then this obligation shall be void, otherwise to 
remain in full force and effect." • 

Such being the condition of its undertaking, can the obligee in the 
"bond, who has without the knowledge or consent of the surety re- 
pealed the franchise, still hold the surety in damages for the noncom- 
pletion of a railway which possession of the franchise alone enabled 
the principal to lawfully build? We think the statement of the ques- 
tion is its own answer. This bond was given for the performance of 
work which could only be done under the franchise. The continu-' 
ance of the franchise by the plaintiff was therefore an implied pre- 
requisite to its calling on the surety to perform. To hold otherwise 
would be to say that if the obligee a year, a month, or a day after 
the franchise was granted, repealed it, it could still hold the surety to 
build the disfranchised road. It would in effect be demanding bricks 
without furnishing straw and be contrary to the common sense of 
right and wholly at variance with the uniform holdings of courts. 

In the United States v. Arredondo, 31 U. S. 744, 8 L. Ed. 547, 
there came in question, after the cession of Florida to the United 
States, the validity of a land grant made while Florida was owned 
by Spain. Such grant was coupled with the condition of the gran- 
tees settling 200 Spanish families on the land. It was contended by 
the United States, as successor to the title of Spain, that the grant 
was forfeited because "the grantee failed to perform the condition 
of the grant, which required them to commence the establishment of 
the 200 Spanish families on the land within three years from the 
date of the grant.'' In answer to this the court said : 

"The condition of settling 200 families on the land has not been complied 
with in fact The question is: Has it been compiled v^lth in law, or has such 
matter been presented US the court as dispenses with the performance, and 
divests the grant of that condition? It Is an acknowledged rule of law that if 
a grant be made on a condition subsequent, and Its performance become im- 
possible by the act of the grantor, the grant becomes single. We are not pre- 
pared to say that the condition of settling 200 Spanish families in an Ameri- 
can territory has been, or Is, possible. The condition was not unreasonable or 
unjust at the time it was Imposed. Its performance would probably have 
been deemed a very fair and adequate consideration for the grant, had Flo- 
rida remained a Spanish province. But to exact Its performance, after its 
cession to the United States, would be demanding the 'summum Jus* indeed, 
and enforcing a forfeiture, on principles which, if not forbidden by the corn- 
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^ mon law, would be utterly Inconsistent wltb its spirit. the case required 
It, we might feel oui-selves, at all events. Justified, if not compelled, to de- 
clare that the performance of this condition had become impossible by the act 
of the grantors — the transfer of the territory, the change of territory, the 
change of government, manners, habits, customs, laws, religion, and all the 
social and political relations of society and of life." 

Indeed, the statement in 4 Ency. 687 that, "whenever by the act 
of the obligee performance of the condition is rendered impossible, 
the obligee will be excused from liability for nonperformance," sum- 
marizes the law on the subject. 

In Dwelley v. Dwelley, 143 Mass. 509, 10 N. E. 468, it was held 
that where an obligee sought to sell real property under a bond and 
mortgage, conditioned for maintenance of the obligee, as the con- 
tract contemplated such maintenance should be furnished on the land 
' in question, the obligee, who had left the land, was not entitled to 
foreclose for nonmaintenance. To the same effect are McKillip v. 
McKillip, 8 Barb. (N. Y.) 652, and Howe v. Hose, 10 N. H. 89. 

In Stewart v. Cuyler, 17 Barb. (N. Y.) 482, a bond was given which 
provided in case of a dispute as to the amounts to be periodically paid 
for support, for a reference to a county judge for determination. The 
obligee having requested the judge not to act, it was held he could 
not recover for breach of the bond. 

And in Pindar v, Upton, 44 N. H. 358, it was said: 

"It is a settled principle that whenever, by the terms or nature of a con- 
dition, it cannot be performed without the precedent or concurrent act of the 
obligee, and he neglects or refuses to perform such act, the condition is 
saved." 

So, also, in People v. Bartlett, 3 Hill (N. Y.) 670, it was said: 

"Baron Oomyn lays down the rule that the performance of a condition shall 
be excused by an obstruction of the obligee or by an interruption of the per- 
formance by him"— citing Com. Dig. Titie Condition (L. 6). 

Moreover, performance by the surety company became impossible 
not only by the hindrance of the obligee, but also by the act of law, 
which, as it is sometimes expressed, "repeals the covenant." "When 
a party," holds Bradford v. Jenkins, 41 Miss. 334, "agrees to do a 
particular thing which is lawful at the time, and the Legislature comes 
in and makes it unlawful, here the law absolves from the obligation, 
" or, as sometimes expressed, 'repeals the covenant.'" This has the 
support of authority : 

"If the condition be possible at the time of making it and afterwards be- 
comes imiMssible by the act of God, the act of law, or the act of the obligee 
himself, then the penalty of the obligation is saved; for no prudence or fore- 
sight of the obligor could guard against such a contingency." Blacksfone's 
Commentaries, 341 ; Irion v. Hume, 50 Miss. 426, and Bain v. Lyle, 68 Pa. 60, 
where it was held: 

"If by act of law the performance of the condition becomes Impossible, upon 
every principle the bond is saved. Co. Litt, 206a." 

Applying these principles to the case in hand, it is clear there can 
be no recovery on this bond. Both by the act of obligee and by act 
of law it became impossible, before the three years leeway of the 
bond, for either principal or surety to lawfully build this road. The 
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power to repeal was reserved and exercised. By that repeal the right 
of the construction company to, within the three years' term of the 
bond, complete this road, was taken aWay. Possibly, for there is no 
proof to the contrary, the surety could have constructed the road 
within the three years, and the prevention thereof by the repeal of 
this ordinance presumably injuriously affected the rights of the sure- 
ty, "A surety may be discharged by the doing of an act which is 
legally injurious to the surety, or which impairs his legal rights." 
Dwelling-House Co. v. Johnston, 90 Mich. 170, 51 N. W. 200. Such 
being the law, and the island having seen fit to repeal this ordinance 
and thereby materially and adversely affect the legal rights of the 
surety without its consent, it follows the surety was released. The 
repeal of the franchise put an end to the undertaking of the construc- 
tion company and rendered it impossible for it or its surety to there- 
after lawfully construct the work for which this bond was condi- 
tioned. The general rule, supported by the best elementary writers, 
is that : 

"Wben an act of the Legislatnre Is repealed, it must be considered, except 
as to transactions past and closed, as If it never existed.** Ex parte McOardle^ 
7 Wall. 510, 19 Iv. Ed. 264. 

These authorities conclusively settle this case if the bond in suit, 
which was executed, acknowledged, and delivered by the surety com- 
pany in Pennsylvania, is a Pennsylvania contract. If it be deemed 
a Porto Rican contract, we have been referred to no Spanish or 
other authorities which hold to the contrary. 

The judgment is therefore affirmed. 
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(Clrcait Court of Appeals, Second Circuit. March 2B, 1910. On Rehearing 

June 9, 1910.) 

No. 2S0. X 

L Evidence (i 354*) — ^Books ot Accouni>— Acooums Betweeic Contbolled 

AND CONTROLLING COBPORATIONS. 

The facts that the lessee of the property of a street railroad company, 
which it operated as a part of a consolidated system, also owned a con- 
trolling interest in the stock of the lessor and caused its books to be kept 
with those of other constituent companies at a central office, do not pre- 
vent the entries in such books from being prima facie evidence against 
the lessor in respect to accounts between the two companies, where the 
books were kept in an orderly way, the transactions were usual and such 
as would naturally take place between the parties, and no fraud was in- 
dicated or charged. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. U 1432-1483; 
Dec. Dig. i 354.*] 

*For other cmm see Mine topic A § numbbb In Doc. A Am. Dlg>. 1907 to dato, A Rep'r Indoxoo 
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2. Street IUilboads (i 40*) — ^Leases— Dealings Between Gontbolled and 
Controlling Corporations— Validity of Notes. 

Notes given by the lessor to the lessee company In settlement of ad- 
Tances made for Improvements on Its property In accordance with the 
provisions of the lease are also prima facie valid. 

[Ed. Note. — ^For other cases, see Street Railroads, Dec. Dlg..§ 49.*3 

S^ Street Railroads (§ 49*)— Lease foe Long Term— Contract Rights Pass- 
ing to Lessee. 

Under a lease for 999 years, given by a street railroad company, con- 
Teying all of its property and funds, subject to the incumbrances thereon, 
also all the benefits and rights arising from all or any contracts, agree- 
ments, or leases held by it, in consideration of the payment of dividends 
on its stock, where the lessee, in pursuance of a contract made by the 
lessor with another company whose line it held under lease, advanced 
money for the betterment and equipment of such line, for which the owner 
gave its note, such lessee was entitled to the same rights in said note its 
lessor would have had under the contract. 
TEd. Note.— For other cases, see Street Railroads, Dec. Dig. i 49.*] 

4, Street Railroads (I 54*) — ^Mortgage— Right to Use and Income of 
Property. 

Under a provision of a street railroad mortgage, giving the mortgagor, 
nntil default, the right to the income from the mortgaged or pledged prop- 
erty, the interest on the note of a controlled company which, although 
made payable to the mortgage trustee, was in fact for an indebtedness to 
the mortgagor, and held by the trustee in pledge under the terms of the 
mortgage, belonged to the mortgagor or its successor in interest. ' 

[Bd. Note. — ^For other cases, see Street Railroads, Dec. Dig. | 64.*] 

6. Street Railroads (| 54*) — Mortgage — Construction — Operation of 
Property by Receivers. 

A mortgage to secure bonds mnning 100 years, given by a street rail- 
road company which owned a controlling interest in constituent com- 
panies, required the mortgagor's stock in such companies to be pledged 
with the mortgage trustee, and provided that the controlled companies 
should create no liens on their properties, and incur no indebtedness oth- 
er than for current operating expenses for a period not exceeding six ' 
months, except to the mortgagor, and that all claims against the con- 
trolled companies then held or thereafter acquired by the mortgagor 
should be held in trust for the mortgage trustee as further security for 
the bonds and be assigned to it on demand. Held that, under such provi- 
sions, a lessee of the mortgagor, succeeding to all of its property and 
rights subject to the mortgage, held any indebtedness accruing to it from 
the controlled companies, however incurred, for operating expenses or 
otherwise, subject to the trust created by the mortgage, the six months 
provision being intended only to give that length of time for payment of 
sudi expenses by the controlled companies or by the mortgagor, Its suc- 
cessor or assigns, but that indebtedness so incurred by them to receivers 
for the lessee, operating the system, was not subject to such trust 

[Ed. Note.— For other cases, see Street Railroads, Dec. Dig. § 54.*] 

0. Street Railroads (| 68*) — Receivers— Right to Use Income for Oper- 
ating Expenses. 

Receivers for the lessee of a street railroad system comprising lines 
owned by different companies are eiftitled to use the income from the en- 
tire system for the purpose of operating and maintaining the same as a 
unitary system, notwithstanding the provisions of mortgages on the prop- 
erty or parts thereof. 

[Ed. Note.— For other cases, see Street Railroads, Dec. Dig. 8 58.*] 

Appeal from the Circuit Court of the United States for the South- 
cm District of New York. 

•For other caaei see lame topic A S mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indezee 
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Suit in equity by the Barber Asphalt Paving Company against the 
Fort}^-Second Street, Manhattanville & St. Nicholas Avenue Railway 
Company and others. On appeal from interlocutory decrees (175 
Fed. 154) settling claims by William W. Ladd, receiver of the New 
York City Railway Company, Frederick W. Whitridge, receiver of 
the Third Avenue Railway Company, and the Central Trust Company 
of New York. Reversed. 

Dexter, Osbom & Fleming (Matthew C. Fleming and George N. 
Whittlesey, of counsel), for appellant. 

Bowers & Sands (John.M. Bowers and Middleton S. Borland, of 
counsel), for appellee Barber Asphalt Paving Co. 

Evarts, Choate & Sherman (Herbert J. Bickford, of counsel), for. 
Whitridge, receiver. 

Merrill & Rogers (Alfred H. Holbrook, of counsel), for receiver of 
Forty-Second St. Ry. Co. 

Arthur H. Masten, William M. Coleman, and William M. Chad- 
bourne, for receivers of Metropolitan St. Ry. Co. 

Before WARD, Circuit Judge, and HOLT and HAND, District 
Judges. 

WARD, . Circuit Judge. When a corporation mortgages its prop- 
erty to secure payment of bonds not due for lOQ years, it is reasonable 
to suppose that it will stipulate for the use of the income of the mort- 
gaged property until default. Likewise, when it leases the mortgaged 
property for 999 years in consideration of a dividend on its capital 
stock to be paid by the lessee, it is fair to assume that the lessee will 
stipulate for the enjoyment of the income of the property until de- 
fault. And where part of the mortgaged premises consists of a con- 
trolling interest in the stock of Independent corporations whose prop- 
erty is not affected by the lien of the mortgage, the mortgagee will 
find it necessary to protect the pledged stock by covenants which will 
prevent its value from being impaired. 

In the case under consideration we have this situation, and default 
having occurred in payment of rent October 13, 1907, and of interest 
January 1, 1908, different and inconsistent arguments are made as to 
the meaning of the covenants in the mortgage. In 1900 the Third 
Avenue Railroad Company, the mortgagor, pledged a controlling in- 
terest in the stock of' the Forty-Second Street Railway Company with 
the Morton Trust Company, afterwards succeeded by the Central 
Trust Company, trustee under its mortgage to secure the payment of 
bonds in the year 2000. At the same time it leased all its property to 
the Metropolitan Street Railway Company, succeeded by the present 
lessee, the New York City RailvJay Company, for 999 years. 

A settlement of accounts was made, as of April 30, 1907, whereby 
the Forty-Second Street Railway Company, admitting its indebtedness 
to the Third Avenue Railroad Company for construction and equip- 
ment in the sum of $6,491,967.44, delivered its note for that amount, 
with interest at 4 per cent, to avoid unnecessary circuity, to the 
trustee of the mortgage, and its note to the New York City Railway 
Company for a balance of operating indebtedness of $893,433.30 at 
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4 per cent. This balances was arrived at by charging the Forty-Second 
Street Railway Company with interest on said advances for construc- 
tion amounting to .$980,254.92, which appears to be entirely reason- 
able. 

September 24, 1907, the New York City Railway Company was 
put into the hands of receivers, who were succeeded by the present 
receiver, W. W. Ladd. 

January 6, 1908, F. W. Whitridge was appointed receiver of the 
Third Avenue Railroad Company. 

February 1, 1908, he was appointed receiver of the Forty-Second 
Street Railway Company. 

May 26, 1908, the receivers of the City Railway Company filed a 
claim against the Forty-Second Street Railway Company on the 
above-mentioned note and for a balance of open account of $107,- 
830.54. This balance was arrived. at by charging the Forty-Second 
Street Railway Company with interest from April 30, 1907, on the 
note given the Central Trust Company to the amount of $181,053,73. 

The receiver of the Forty-Second Street Railway Company denies 
the validity of these claims on the ground that the 'New York City 
Railjil^ay Company was entitled to no interest at all. 

The receiver of the Third Avenue Railroad Company and the Cen- 
tral Trust Company, as trustee, also deny their validity and contend 
that if valid the New York City Railway Company holds them in 
trust for the Central Trust Company, trustee of the mortgage of the 
Third Avenue Railroad Company. 

The whole case has been made to turn upon this question of in- 
terest. The master and the court below have dismissed the claim 
of the New York City Railway Company on the ground that, not 
being entitled to interest, the account between it and the Forty-Second 
Street Railway Company, with charges for interest struck out, will 
show the latter to be the creditor instead of the debtor. 

The court below has held that because the Forty-Second Street 
Railway Company was controlled by the New York City Railway 
Company entries in its books and its giving of notes do not constitute 
a prima facie case against it. * This would be true if the transactions 
themselves were unusual or indicated fraud or imposition. But the 
books were kept in an orderly way, and everything that was done 
was consistent with the operation of all the companies as one system. 
It was natural and proper that the majority stockholders of the Forty- 
Second Street Railway Company should elect its board of directors ; 
that the books of all the companies should be kept in the office of the 
New York City Railway Company; that the New York City Rail- 
way Company should make advances to the Forty-Second Street 
Railway Company to maintain its premises, as the lease required it to 
do. No error or fraud is alleged. Under these circumstances, we 
think notes given by the Forty-Second Street Railway Company and 
entries in its bpoks do make a prima facie case against it. Moreover 
that company is no longer controlled by the New York City Railway 
Company, but is in the hands of the court, and we assume that the 
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receiver will faithfully discharge his duty by making any proper de- 
fense. 

The Third Avenue Railroad Company, as lessor, gave to the Metro- 
politan Street Railway Company, lessee : 

"Also all the benefits and rights arising from all or any contracts, leases or 
agreements which the party of the first part now has or may hereafter be en- 
titled to; also all the lands and tenements, above described, and all ease- 
ments, fixtures, personalty and property of every description of the party of 
the first part, which franchises, rights and properly so leased and demised 
are subject to the various burdens and conditions by which th^ are held by 
the party of the first part" 

And the habendum clause provided: 

"And subject to the provisions of this agreement the said party of the first 
part doth also hereby grant to the party of the second part the control of the 
expenditure of the moneys belonging to the party of the first part at the time 
of the taking effect of this lease, which are in the treasury of the party of the 
first part, whether on deposit or otherwise, and of all rights of action for the 
collection of money, and also all rights of action for the enforcement of rights 
or privileges for the construction, maintenance or operation of a railroad 
which are proper or essential to such construction, maintenance or operatton.'' 

We think that these provisions made the New York City Railway 
Company, lessee, successor of the Metropolitan Street Railway Com- 
pany, owner of the note for $6,491,967.44, subject to the lien of the 
mortgage. It is entitled to the interest on the note under the provi- 
sion of the mortgage giving the Third Avenue Railroad Company, its 
successors and assigns, the income of the whole mortgaged premises 
until default. 

"Article seventeenth. Until default shall have been made In the due and 
punctual payment of the principal or Interest of the bonds hereby secured, or 
of some part thereof, or In the due and punctual performance and observance 
of some covenant or condition hereof obligatory upon the railroad company, 
and until such default shall have continued beyond the period of grace. If any, 
herein provided in respect thereof, the railroad company, Its successors and 
assigns, shall be suffered and permitted to retain actual possession of all the 
railroads, franchises and property hereby mortgaged, except the shares of 
stock and bonds hereinbefore mortgaged and pledged, and to manage, operate 
and use the same and every part thereof, with the rights and franchises ap- 
pertaining thereto, and the business thereof, and to collect, receive and take 
the tolls, fares, earnings, rents, issues, profits and other income thereof ; but 
the railroad company agrees and covenants that such income, after paying the 
expenses of operating said railroads, the taxes and rentals thereon, and t^e 
Interest lawfully due and to become due upon said existing first mortgage* 
shall be first applied to the payment of the interest accruing and maturing 
upon the bonds Issued hereunder and secured hereby." 

As all the interest in question has been charged in the account of 
the Forty-Second Street Railway Company, it must be regarded (if 
that circumstance is important) as having been collected and paid, 
except so much as constitutes a part of the debit balance expressed 
by the note for $893,433.30 and of the open account of $107,830.54. 

Other clauses of the mortgage provided that the indebtedness of 
the controlled companies should not be increased, and that, if it 
were, the Third Avenue Railroad Company and its successors were 
to pay whatever amount was owed to third parties and to hold what- 
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ever amount was owed to it as trustee for the trustee under the Third 
Avenue Railroad Company's mortgage. 

"Artlide third. Tbe railroad company further agrees, covenants and guar- 
antees that no Indebtedness of any of said controUed companies (except the 
current operating debt Incurred in the ordinary course of business) shaU be 
created, and that no additional bonds or funded obligations of said compa- 
nies shall be issued, and no additional mortgage or other liens shall be created 
upon the railroads, properties, rights, privileges or franchises of said con- 
trolled companies or any of them, unless effective provision be made that the 
evidences of such indebtedness and all such bonds or funded obligations and 
any such mortgage or lien, shall, immediately upon their creation and issue, 
be received and delivered by the railroad company, and pledged with the trus- 
tee, to be held by said trustee subject to all the trusts of this indenture, and 
with the same effect as if such delivery and pledge had been made at the date 
hereof and hereby, or unless in some other manner effective provision shall 
be made to secure and continue the priority of the lien of this mortgage. 
And the railroad compcuty further agrees, covenants and guarantees that no. 
further bonds shall be issued or reissued under said existing mortgages or any 
of them unless the same shall be also forthwith deliyered to the trustee here- 
under to be likewise held by It 

"And if any company of whose capital stock a majority is now pledged 
hereunder, or pursuant to this Indenture, shall hereafter be pledged hereun- 
der, shall (otherwise than as herein provided) create or suffer to be created 
any lien or charge upon Its property or income, or create or suffer to be cre- 
ated any indebtedness other than indebtedness to the railroad company or for 
the current operating expenses of such company for a period not exceeding 
six months, then the railroad company will pay and discharge the same. 

"All claims against controlled companies now held or hereafter acquired 
by the railroad company, shall be, and shall be held by the railroad company 
as security for the payment of the bonds hereby secured, and the railroad 
company shall at any time, upon the written demand of the trustee^ assign 
such claims, or deliver the evidences thereof to the trustee." 

Under these clauses of the third article of the mortgage the note 
and the balance of the open account constitute an indebtedness of 
the Forty-Second Street Railway Company to the New York City 
Railway Company, however incurred, which the latter was bound 
to hold in trust for the trustee of the Third Avenue Railroad Com- 
pany's mortgage as a further security for the payment of the bonds. 
We are not convinced by the argument that, under the mortgage, 
the Third Avenue Railroad Company, its successors and assigns, can 
hold for its own use indebtedness of the controlled companies in- 
curred for their current operating expenses. We think the exception 
as to the current operating expenses for a period of not exceeding 
six months was merely intended to fix a time within which such in- 
debtedness need not be actually paid either by the controlled com- 
panies or by the mortgagor, its successors and assigns. 

The receivers of the New York City Railway Company operating 
the system as officers of the court are not bound by the lease and so 
stand in a different position from the company itself. They are en- 
titled to use the income of the mortgaged premises in operating and 
maintaining the same. Any indebtedness incurred to them by the 
Forty-Second Street Railway Company they are not bound to hold 
in trust for the trustee of the Third Avenue Railroad Company's 
mortgage. This may rftake proper a separation of the open account 
as of September 24, 1907, the date of their appointment. The decrees 
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of June 15 and December 29, 1909, appealed from, are reversed, with 
instructions to the court below to enter a decree referring the cause 
to the special master for further proceedings in accordance with this 
opinion. 

HAND, District Judge. I concur in the disposition of the points 
raised, except that I regard as income a part of the interest to Feb- 
ruary 1, 1908, payable upon the notes for construction advances. That 
part is the proportion of such interest which will be borne by the 
shares of stock not pledged under the mortgage. I would direct 
the transfer of the note and open account to the trustee with direc- 
tions to collect in hotchpot any dividends in distribution upon the total 
indebtedness of the Forty-Second Street Railway. I would further 
direct the trustee so to marshal the dividends received as first to 
retain, subject to the lien of the mortgage, enough to pay in full the 
principal of all construction notes of the Forty-Second Street Rail- 
way Company and thereafter to pay over to the appellant such propor- 
tion of the remainder — ^which would represent interest on these con- 
struction notes — as the number of shares in the Forty-Second Street 
Railway, not pledged under the mortgage, bears to the total stock issue 
outstanding. * This proportion of the interest representing in my 
judgment true income of the mortgagor, as it must have been under- 
stood in the mortgage, the covenants, though verbally applicable, do 
not cover it, and it goes to the mortgagor even though uncollected. 
New York Security & Trust Co. v. Saratoga Gas & Electric Co., 159 
N. Y. 137, 53 N. E. 758, 45 L. R. A. 132. In view of the fact that 
these views do not prevail with my brethren, I shall forbear giving: my 
reasons at length. 

On Rehearing. 

WARD, Circuit Judge. We decided this case on the record before 
us. It is a creditor's action, asking for the marshaling and distribu- 
tion of the defendants assets among its creditors, in which a receiver 
was appointed. The parties before the court were the Central Trust 
Company, trustee under the mortgage of the Third Avenue Railroad 
Company, the receiver of the Third Avenue Railroad Company, the 
receiver of the Forty-Second Street Railway Company, the defendant, 
and the receiver of the New York City Railway Company, the claim- 
ant. The claim under consideration is that of the New York City 
Railway Company against the Forty-Second Street Railway Company 
on a note for $893,433.30 and a balance of open account for $107,830.- 
54. All parties appeared and were heard ; the trust company and the 
receivers of the Third Avenue Railroad Company and of the Forty- 
Second Street Railway Company combining against the claimant. 

The special master dismissed the claim on the open account upon 
the ground that it was not entitled to any interest, and, the items of 
interest being deducted, the claimant became a debtor instead of a 
creditor of the Forty-Second Street Railway Company. He dismissed 
the claim on the note on the ground that the prima facie case made by 
the production of the note was overcome by the fact that the claim- 
ant had the stock control of the Forty-Second Street Railway Company. 
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On exceptions the Circuit Court sustained the master's general 
conclusions, but sent the case back to him so that the claimant might 
prove so much of the claim represented by the note as was for "cur- 
rent operating debt incurred in the ordinary course of business." 

Thereupon the master after a further hearing reported that no 
part of the note represented such debt and dismissed the claim on 
the merits. The Circuit Court having confirmed the report, appeal 
was taken from both orders to this court. 

We did say in our opinion that the note for $6,491,967.44 covering 
advances made by the Third Avenue Railroad Company in most part 
before the lease, the interest on which had always been paid by the 
Forty-Second Street Railway Company to the lessee of the Third Ave- 
nue Railroad Company, belonged to the New York City Railway 
Company. That question, however, was not necessarily involved, and 
what we saidi upon th^ subject is not to be regarded as binding upon 
any one, as the parties agree that title to the note is in the Third Ave- 
nue Railroad Company. 

Upon the record before us the majority of the court are still of 
opinion: First, that the New York City Railway Company was en- 
titled to interest on the note for $6,491,967.44 held by the trust com- 
pany, as income of the leased premises as well as by the practice and 
agreement of the parties. Second, that it was bound (and its receivers 
for it, having been called upon to do so) to account to the mortgagee 
for the note for $893,433.30 and for the balance of open account down 
to September 24, 1907, when it went into the hands of receivers, so 
far as it might be needed to pay the bonded debt, the same being in- 
debtedness of a controlled company. Third, that this indebtedness 
was not subject to the lien of the mortgage nor mentioned in the de- 
cree of foreclosure and did not pass by the sale, although it was men- 
tioned in the notice of sale. The right of the Central Trust Company 
with reference to it is to enforce the covenant contained in the mort- 
gage as to indebtedness of the controlled companies. Fourth, that 
between September 24, 1907, and January 12, 1908, when the receiver 
of the Third Avenue Railroad Company took possession of the leased 
premises, the receivers of the New York City Railway Company were 
entitled as officers of the court to claim any balance of open account in 
their own right. They could not be obliged to account therefor to 
the mortgagee because they were not bound by the covenant of the 
mortgagor. 

The mortgage contemplated that the Third Avenue Railroad sys- 
tem, the mortgaged premises, should be operated together with the 
Metropolitan Railway system as a single system, and they have been 
so operated by the Circuit Court. The first consideration in the case 
of public service corporations is performance of the duties due the 
public. For this reason the court's officers are entitled to use the 
whole income of the whole system, however derived, in operating and 
maintaining it. Barton v. Barbour, 104 U. S. 126, 135, 26 L. Ed. 672 : 
International Trust Co. v. Decker Bros., 152 Fed. 78, 83, 81 C. C. A^ 
302, 11 L. R. A. (N. S.) 152. 
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This complicated and confusing case was remanded for further 
proceedings in order that any defense not set up because of the spe- 
cial master's ruling as to the claimant's prima facie case might be 
availed of. The record is very loose, even for a dependent proceed- 
ing in an equity cause. The only thing in the nature of a pleading 
is the statement of claim by the receivers of the New York City Rail- 
way Company and the objection to it by the Central Trust Company. 
Still, the rights of. the trust company in respect to the claim have with 
the consent of all parties been considered, and we think they may 
be disposed of without the necessity of another independent proceed- 
ing. If further testimony is needed for the final disposition of the 
cause, it can be taken before the special master. 



DULUTH S. S. 00. v. PITTSBURG S. S. OO. 

(Circuit Court of Appeals, Slith Circuit July 13, 1910J 

No. 2,027. 

Collision (§ 40*) — Steam Vessels Meeting— Mutual Fault. 

A collision occurred at night on Lake Superior between the steamer 
Sylvanla, going down, and the steamer Bessemer, going up. The vessels 
saw each other when three-fourths of a mile apart, each having the other 
about one-half point on her starboard bow and showing her green light. 
At that time they exchanged a passing signal of one whistle, but the 
Sylvanla proceeded on her course or under a starboard wheel and con- 
tinued to show her green light to the Bessemer until just before colli- 
sion, and too late to avoid it, while the Bessemer proceeded imder a 
port wheel. Heldj that the Sylvanla was in fault for navigating con- 
trary to the agreement; that the Bessemer was also in fault for not 
stopping and giving alarm signals when it became apparent that the 
Sylvanla was so navigating ; and that it involved at least danger of col* 
llsion, which was shortly after the first exchange of signals. 

[Ed. Note. — ^For other cases, see Collision, Dec. Dig. S 40.*] 

Appeal from the EHstrict Court of the United States for the North- 
em District of Ohio. 

Suit in admiralty by the Pittsburg Steanriship Company against the 
Duluth Steamship Company, and cross-libel. Decree for libelant, and 
respondent appesils. Decree modified. 

This is a libel in admiralty of the Pittsburgh Steamship Ck)mpany against 
the Duluth Steamship Company in the United States District Court for the 
Northern District of Ohio, growing out of a collision of two vessels. 

The libel, the answer thereto, and a cross-libel were filed. Much evidence 
was taken in the form of depositions, and the case was heard before the 
district Judge. Final decree was entered in favor of the libelant, holding 
that the steamer Sir Henry Bessemer was without fault, and that the steamer 
Sylvanla was solely at fault for the collision, and judgment accordingly, and 
dismissing the cross-libel. From this decree an appeal was taken by the 
libelee and cross-libelant, and the case Is now heard upon this appeaL 

Stated generally, the facts are that about 1 o'clock, on the morning of 
June 13, 1905, a collision occurred in Lake Superior between the steamer 
Sylvanla, the property of the appellant, and the steamer Sir Henry Bessemer, 
the property of the appellee, resulting In damage to both vessels, as alleged 
in their respective libels. The Sylvanla was down bound, steaming in a south- 

•For other cases see same topic A S nxtmbsb in Dec. ft ▲m. Digs. 1907 to date, ft Rep'r Ind«x« 
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erly direction, and heavily laden. The Bessemer was up hound, steaming in 
a northerly direction, without cargo. In the early part of the night, and up 
to a short time before the collision, both vessels had been navigating in a 
thick fog, necessitating the sounding of their fog signals regularly. Some 
30 minutes prior to tlie collision, the fog lightened, so that it was possible 
to see about three-quarters of a mile ahead, when the criBw of the Bessemer 
sighted a steamer going in the same direction, and slightly on her starboard 
bow. This steamer proved to be the John B. Trevor, which was also the 
property of the appellee. The Trevor and Sylvania reached a passing agree- 
ment, which was to pass port to port To execute this agreement, the Trevor 
changed her course 2V^ points to starboard, which course was maintained 
until a point was reached, when she with safety could straighten yp and pass 
the downbound Sylvania. This latter vessel, when sighted by the Trevor, 
was heading diagonally across the bow of the Trevor, passing from her star- 
board to her port side, and apparently she did not change her course until 
she was crossing the Trevor's bow, when she straightened up^ passing the 
Trevor in opposite directions, on substantially parallel lines, ^om 500 to 
800 feet apart It was when the Sylvania was crossing, or had Just crossed, 
the bow of the Trevor that the Sylvania and Bessemer sighted each other. 
The colliding vessels were then three-quarters of a mile apart. The Sylvania 
was 504 feet keel, and the Bessemer 413 feet keel. They were navigating 
from 7 to 12 miles per hour, approaching each other almost head on. 

The range lights are white and situated above the boat, one higher than 
the other ; the lower one being near and above the bow, and the higher one 
further astern. When approaching the vessel head on, these two lights are 
closed; that is, in line. As the vessel turns from this position, these lights 
open, and their relation each to the other aids the navigator in determining 
her position and course. There are also a red light and a green light They 
are situated on the opposite sides of the bow of the vessel. The red light 
is on the left or port side. The green light on the right or starboard side. 
A correct understanding of the relative positions of these lights wiU materi- 
ally aid in the proper understanding of the case. 

Frank S. Hasten and Harvey D. Goulder, for appellant 
Hermon A. Kelley, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALL, District Judge (after stating the facts as above). When 
these colliding vessels became factors in their proper navigation in 
relation to each other, it was their plain duty to have reached a passing 
agreement by the exchange of signals for that purpose. But this they 
failed to do. The Sylvania introduces evidence tending to show that she 
attempted to establish an agreement with the Bessemer to pass star- 
board to starboard from the time that she picked up the lights of the 
Bessemer until the collision became imminent, and had sounded a two- 
blast signal for that purpose three times, but received no response from 
the Bessemer. This evidence is contradicted by the crews of the 
Bessemer and Trevor. The Bessemer introduces evidence tending to 
show that she had reached a passing agreement with the Sylvania to 
pass port to port by exchanging one-blast signals with the Sylvania as 
often as four times, but that the Sylvania continued to steer her course 
contrary to this agreement. The court below took the view insisted 
upon by the appellee, and held that the collision was occasioned solely 
by the fault of the Sylvania. We agree with the trial court to the 
extent only that the fault of the Sylvania contributed in part to the 
collison. 

180 F.- 
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A more difficult question arises, however, as to the trial court's ac- 
tion in holding that the Bessemer was not guilty of any negligence that 
contributed to the collision. The testimony of the crew of the Trevor 
throws but little light on the situation. Their testimony is that the 
two colliding vessels exchanged only one single blast signal, and that 
occurred when the Sylvania was abreast of the Trevor. 

The crew of the Bessemer testify that she and the Sylvania exchang- 
ed four single blast signals, while the crew of the Sylvania testify that 
she sounded three two-blast signals, and exchanged only one single 
blast signal with the Bessemer, and this was just a few moments be- 
fore the collision. We shall not further notice the evidence of the 
crew of the Trevor, nor that of the Sylvania in determining the ques- 
tion of negligence on the part of the Bessemer, but base the decision 
of that question alone on the testimony of the Bessemer's crew, and 
it shows substantially the following facts : These vessels were three- 
quarters of a mile distant from each other when first sighted. They 
were approaching nearly head on, perhaps each was slightly on the 
starboard quarter of the other. The Sylvania was passing, or had 
just passed, the stem of the Trevor, showing her green light to the 
Bessemer, and continued showing her green light until within two 
lengths from the Bessemer. During this time the two vessels were 
exchanging one-blast passing signals, and yet the master of the Besse- 
mer saw that the Sylvania was being managed as if under a two-blast 
signal ; that is, steering her course to her left or port side contrary to 
the signals which the crew of the Bessemer say were exchanged. 

The Sylvania had proceeded from a point three- fourths of a mile 
away to within a length and a half or two lengths of the Bessemer, 
under an agreement to pass port to port, while all the time she was 
moving in a direction contrary to the passing agreement, and across 
the bow of the Bessemer, which had begun to change her course to 
starboard on exchange of the first passing signal, and up to a few 
moments before the collision she had swung four points to starboard. 
The Sylvania was not steered in accordance with the agreement until 
within a length or two lengths away, when she changed her course, in 
an attempt to pass port to port. It was then too late, and the collision 
occurred. When the Sylvania was opposite the stem of the Trevor, 
she showed her green light to the Bessemer. She was moving as if 
under a two-blast passing signal, down across the bow of the Besse- 
mer, but exchanging one-blast signals, according to the testimony of 
the Bessemer crew. 

It must have been clear to the Bessemer that something was radical- 
ly wrong with the Sylvania, or that there was a grave misunderstand- 
ing as to the passing agreement, and yet the Bessemer did not stop 
or blow an alarm signal. "In order to determine where the fault lies, 
it usually becomes necessary to examine with care the conduct and 
orders of those in charge of the respective vessels from the time the 
vessels came in sight of each other to the time they came together." 
The Wenona, 19 Wall. 41, 22 L. Ed. 52. This rule is important 
here. When the colliding vessels became factors in their proper navi- 
gation with relation to each other, they were three-quarters of a mile 
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apart. Each of them had the other on her starboard quarter about 
one-half point. Had this relation continued, the vessels would have 
passed starboard to starboard in safety. The Sylvania was abreast of 
the Trevor when the second one-blast signals were exchanged, show- 
ing her green light to the Bessemer, when on the Trevor's stem, ac- 
cording to the witness, Capt. Hoag, of the Bessemer. He was then 
asked as follows: 

"Q. It the Sylvania was making the course that you have described, would 
not that indicate danger to you? A. It did when she showed her green light; 
not before that 

"Q. You could see that she (Sylvania) was swinging by her lights, couldn't 
you? A. Yes, sir. 

"Q. Quite contrary to lier signals? A. Yes, sir. 

"Q. And then she proceeded in that course from the time she was abreast 
of the Trevor, at least until just before the collision, when you say you saw 
her swing slightly, as If under a port helm? A. Yea. sir. 

"Q. Where was she when she showed her red light? A. Ahout a length 
and a half off, a length anyway." 

Under these conditions, the Bessemer did not stop nor blow the 
danger signal. 

Witness Bugge, mate of the Bessemer, says that he exchanged one- 
blast signals with the Sylvania the second time when she was abreast 
of the Trevor. The third time a little past the Trevor, when she was 
swinging on here starboard wheel. 

He then said to the master: 

"There is something wrong with that fellow. He is swinging on his star- 
board wheel, instead of on his port wheel, I believe. 

"Captain: Yes; I believe he is, we will have to stop and back. 
"Mate: Yes; we wilL" 

But he did not stop, for the mate says about that time he blew the 
fourth signal, and then said to the master : 

"We wUl have to back. He Is swinging and we will never clear him. 
"Captain: All right, back her." 

The master and mate of the Bessemer substantially corroborate each 
other in their testimony, which clearly shows that danger was apparent 
all this time, and yet the Bessemer was not stopped, nor danger sig* 
nals given. "The lesson that steam vessels must stop their engines 
in the presence of danger, or even of anticipated danger, is a hard one 
to learn, but the failure to do so has been the cause of the condemna- 
tion of so many vessels that it would seem that these repeated admoni- 
tions must, ultimately, have some effect." The New York, 175 U. S. 
187, 20 Sup. Ct. 67, 44 L. Ed. 126. 

What was the Bessemer's duty under her own testimony? The 
master of the Bessemer saw that the Sylvania was not doing her duty 
under the passing agreement which he says had been reached, and that, 
if her course was kept up, a collision was inevitable, yet he relied upon 
the Sylvania to change her course so as to pass according to the agree- 
ment as the Bessemer understood it, and he continued to rely upon the 
Sylvania to avert the accident, until it was too late for either to do so. 

To the Bessemer it was a clear case of apparent danger of collision. 
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with time to avoid it. She could have stopped or blown the danger 
signal when it was first apparent that the Sylvania was less than three- 
quarters of a mile away, moving rapidly, and in violation of the pass- 
ing agreement. U. S. v. Erie R. R. Co., 172 Fed. 50, 96 C C. A. 638; 
Hall V. Chisholm, 117 Fed. 807, S5 C. C. A. 31 ; Lake Transportation 
Co. V. Gilchrist Transportation Company, 142 Fed. 89, 73 C. C. A. 
313 ; The Elphicke, 123 Fed. 405, 69 C. C. A. 286. As has been seen, 
it appears that the crew of the Bessemer heard the signal of one blast 
from the Sylvania when three-quarters of a mile away, which was 
twice repeated. She was showing her green light, when she should 
have taken the opposite course and shown her red li^ht. The Besse- 
mer was apprised of the fact that the Sylvania was violating a rule of 
navigation, and prompt action was required to avoid a collision. 
"Nothing is better settled than that if a steamer be approaching an- 
other vessel which has disregarded her signals, or whose position or 
movements are uncertain, she is bound to stop until her course be 
ascertained with certainty." The New York, supra. 
And again: 

"And if the veesels shall have approached within half a mile of ea(^ other, 
both shall reduce their speed to bare steerageway, and, if necessary, stop and 
reverse." Rule 26 of the White liaw. 

If it were permissible for those responsible for the navigation of a 
great vessel having in their care human life as well as property to 
speculate as to whether they should adopt the safest course or one less 
safe, when both are equally open to them in the face of real or ap- 
parent danger, perhaps the Bessemer under all the facts should escape 
liability in this case. But such speculation should not be tolerated nor 
excused. Navigation is fraught with such great danger both to life 
and property that it would be most hazardous if the courts should ap- 
prove a rule of action less exacting than that which requires of the 
officers of vessels when in the face of danger, real or apparent, in all 
cases, if within the range of possibility, to promptly adopt that course 
that is the safest and which offers the greatest assurance of avoiding 
such danger. 

A careful examination of the evidence in this case leads to the con- 
clusion that the Bessemer was also guilty of negligence, which con- 
tributed to the collision in not stopping and reversing her engines be- 
fore the vessels came so close together that it was impossible to avcrid 
the accident, and in not blowing the alarm signal. Both vessels were 
guilty of faults which were concurrent in causing the collision. 

The decree below, in so far as it holds that the Bessemer was with- 
out fault, will be reversed. In so far as it decrees that the collision 
was occasioned solely by the negligence of the Sylvania, it will be 
modified in accordance with the views expressed in this opinion, and 
the case remanded with directions to ascertain the damage sustained 
by the Sylvania, and the total amount of damage to both vessels will 
be divided equally between them. 

In other respects the decree below is affirmed. The costs of this 
appeal will be equally divided. 
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Norm— The following Is the opinion of Tayler, DiBtrlct Judge, in the court 
below: 

TAYLER, District Judge. This is a case of collision between libelant's 
steamer Sir Henry Bessemer and respondent's steamer Sylvanla. The re- 
q;>ondent has also filed k cross-libel against the Bessemer. The collision oc- 
curred about 1 o'clock on the morning of June 13, 1903, on Lake Superior, a 
short distance south of Whitefish Point For some time before and some time 
after the accident the weather was thick and foggy, but at the time immedi- 
ately related to the accident itself it had somewhat cleared up. While I do 
not doubt that there was some fog interfering with perfect vision, yet all of 
the witnesses agree that the lights of the vessels could be distinguished at 
least a mile awfiy. Both are large vessels, the Bessemer being 413 feet on 
her keel, with a beam of 48 feet, and the Sylvania 504 feet on her keel, with 
a beam of 54 feet The Bessemer was going north, light, and the Sylvania 
was coming south with a cargo of over 9,000 tons of ore. The whaleback 
steamer, J. B. Trevor, also belonging to the libelant was about three-quarters 
of a mile north of the Bessemer, and consequently passed the Sylvania a very 
few moments before the collision. It thus appears that those of the Trevor's 
crew who were on deck had an opportunity to see the movements of the ves- 
sels up to the time of the collision. 

It seems that practically everybody, on all three of the vessels, who saw the 
collision and had knowledge of the conditions Just preceding the collision, tes- 
tified. The master and crew of the Trevor, being in the employ of the libel- 
ant may be said to be interested, or at least not wholly disinterested, wit- 
nesses, and of course that circumstance must have some weight in determining 
their credibility. They are more likely to testify in favor of the side which 
employs them than in favor of the side which does not employ them ; but t^ey 
are less likely, it seems to me, to be interested, and hence to be untruthful 
or mistaken, than those employed on board a vessel the propriety of whose 
movements is challenged. In the latter case there is not only the same em- 
ployer, but a question of propriety of conduct on the part of the very persons 
who are testifying, or of their immediate associates on board the vessel. So 
far, therefore, as the mere matter of interest or prejudice is concerned, it 
seems to me that the testimony of the witnesses on the Trevor is entitled to 
more weight than that of the officers and crews of the Sylvania and of the 
Bessemer. 

The testimony is irreconcilably confiicting, both as to the signals which 
passed between the Sylvania and the Bessemer and as to their relative loca- 
tions as affecting the natural movement which each one was likely to expect 
the other to make. The Bessemer claims that she and the Sylvania four 
times exchanged one-blast signals for the vessels to pass port to port the last 
exchange occurring immediately before the collision. The Sylvania, on the 
other hand, claims that she twice gave the signal of two blasts for the vessels 
to pass starboard to starboard; that the Bessemer did not answer either; 
that she then gave another signal of two blasts, to which the Bessemer re- 
sponded with one blast, to which the Sylvania replied with one ; and then in 
endeavoring to make what the captain said was impossible to do, but was the 
best he could do, the effort to pass port to port, the collision occurred. The 
Bessemer claims that when the Sylvania was passing the Trevor on the Tre- 
vor's port side, and some 600 feet away, she showed her red light to the Bes- 
semer, which would mean that the course of the Bessemer was on the port 
side of the Sylvania. 

The crew of the Bessemer claim that she was on her course in a northerly 
direction a little on the port side (from a quarter to half a point) of the Tre- 
vor's course, and gradually crowding in toward the Trevor's course, so that 
when she should reach Whitefish Point she would be about in the Trevor's 
wake. The crew of the Trevor who saw the Bessemer say that she was so 
near to the Trevor's course that she showed both her red and green lights and 
her range lights were about closed ; that if the Sylvania had continued on her 
course as she was going when passing the Trevor, and the Bessemer bad con- 
tinued on her course as she was going at that moment, the two vessels would 
have passed each other a considerable distance apart port to port The crew 
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of the Sylvania claim that as she passed the Trevor she picked up the Besse- 
mer's green light, which would imply that the natural course of passage, if 
she and the Bessemer did not change their course, would be starboard to star- 
board. 

It seems to me that the weight of the testimony is overwhelmingly In favor 
of the claim that the relative iwsitions of the vessels prior to the movement 
when a dangerous situation arose were as claimed by the crew of the Besse- 
mer and of the Trevor. The wheelman of the Sylvanla, while passing, or just 
after having passed, the Trevor, according to his own testimony and that of 
his master and mate, starboarded his helm and thus gave his heavy vessel a 
swing to port. I am Inclined to the opinion that this movement was not care- 
fully watched in relation to the movement of the Bessemer; that her speed 
was not checked to less than seven or eight miles an hour; that, while not 
foggy, it was yet somewhat murky, and a careful watch was not kept of the 
situation of the lights of the Bessemer; that he swung too much to port, 
more than he intended, and he continued to swing too long ; and that, before 
it was discovered that a situation of danger had come about, an effort was 
made by lK)th vessels to avoid a collision without success. It is possible that 
neither the Sylvanla nor the Bessemer acted with the best Judgment at the 
moment' when serious danger of collision was apparent ; but I think that both 
parties were then in extremis, and that neither ought to be held responsible 
for that which occurred in the way of seamanship after the Sylvanla gave the 
last single blast. 

The master of the Sylvanla testifies that when the Sylvanla blew her two- 
blast signal the third time, and the Bessemer responded with one blast the 
two vessels were from 1,200 to 1,500 feet apart, and the latter vessel was 2^. 
points to the start)oard of the Sylvania's course ; that if neither had changed 
her course the vessels would have passed each other starboard to starboard 
about 1,100 feet apart Then it was, so this witness says, that the Bessemer 
changed her course and the Sylvanla gave her one-blast signal. I would not 
pretend to say that. If these relative positions of the two boats when the Bes- 
semer blew this one-blast signal are given by the master of the Sylvanla with 
substantial accuracy, the results which followed could not occur. If they are, 
then the movements of the Bessemer must have been so erratic as to chal- 
lenge the sanity of her wheelman or suggest a purpose on her part to ram the 
Sylvanla ; and it of course follows that if, at the time the Sylvanla was pass- 
ing the Trevor, the Bessemer was 2% points to the starboard of the Sylvanla's 
course, the witnesses from the Trevor are manifestly fabricating their testi- 
mony. Nor do I see how it is possible, under all the other apparent circum- 
stances In the case, that the Bessemer could have been in the position which 
the Sylvanla placed her in, at the time when the Sylvanla was passing the 
Trevor, and a collision occur practically exactly astern of the Trevor. 

If I were not as well satisfied as I am with the general truthfulness of the 
account given by the crew of the Bessemer and of the Trevor as to the sig- 
nals and as to the relative iwsitlons of the boats, I would still have to resolve 
the questions in this case against the Sylvanla, because of the failure of ber 
master to act with due care, under the circumstances, when, If It be true, as 
claimed by the Sylvanla's crew, the Sylvanla, having twice blown for a star- 
board to starboard passing without any response from the Bessemer, still con- 
tinued on her way ; her master claiming that he did not apprehend any dan- 
ger and that he had no d6ubt that the Bessemer understood the movement of 
the Sylvanla. In a word, I conclude that the Sylvanla proceeded on her 
course under such circumstances as Imperatively demanded that she should 
wholly check her headway, or give the danger signal, or both. I cannot see 
how the conduct of the master of the Sylvanla can be excused, in view of the 
fact that her signals were not responded to and that the collision occurred. 
The only excuse given for the failure of tUe Sylvanla to apprehend that the 
situation was dangerous is that vessels often fail to respond to passing sig- 
nals. That may be admitted. It proves nothing more than that carelessness 
does not always result disastrously. 

As to what this situation was as respects the point that I have just made, 
the following reference to the testimony of the chief mate of the Sylvanla will 
show us how that vessel was at fault, in view of the Bessemer's failure to 
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respond, and In view of the crossed signals. This witness says that he thinks 
they were about a niUe and a half from the Bessemer when he saw her green 
light and then her open range lights. Quoting from his testimony, we find 
this: '*When we saw her green light and her range light, and the way they 
headed, we blew her two blasts of our whistle, didn't get any answer and blew 
two more, waited a short time and didn't get any answer and blew two more. 
At that time she answered us with one." He then goes on to say that when 
the Bessemer, with one blast, answered the Sylvanla's third signal of two 
blasts, she was about three-quarters of a mile away. It seems to me that the 
failure twice to answer the Sylvanla.*s two-blast signal, and then the answer 
of one blast to her third two-blast signal. Imposed a duty of care which the 
Sylvania conspicuously failed to regard. 

Nor can we accept, apart from the considerations which I have already pre- 
sented, the theory of the Sylvanla's crew as to the general conduct of the Bes- 
semer, except upon the thfeory that the Bessemer deliberately ran out of her 
course, upon discovering the location of the Sylvania, and ran Into her. Cer- 
tainly the conduct of the Bessemer, under the circumstances of the case as 
claimed by the Ubelf^nt, can be otherwise reconciled w^th no consistent theory 
of human conduct. 

I therefore am clearly of the opinion that the libelant has made out its case 
and that the cross-libel should be dismissed. 



PRESSED STEEIi OAR CO. ▼. WEISSER. 

(Circuit Court of Appeals, Third Circuit July 12, 1910.) 

No. 1,339. 

1. Judgment (§ 199*) — ^Tbial (§ 139*) — ^Taking Case fbom Jury— Sufficiency 

OF Evidence. 

If the evidence In a case Is such that a verdict for the plaintiff rea- 
sonably could be found by the jury In the honest discharge of their duty, 
the court cannot properly give a binding Instruction for defendant, nor 
render Judgment for him non obstante veredicto. 

[Ed. J^ote.— For other cases, see Judgment, Cent Dig. § 367 ; Dec. Dig. 
§ 199;* Trial, Cent Dig. § 338; Dec. Dig. § 139.*] 

2. Master and Servant (| 286*) — ^Action fob Injury to Servant— Questions 

FOB Jury. 

Evidence considered In an action by an employ^ In a steel car manu- 
facturing plant to recover for an Injury, and held sufficient to warrant 
, the submission to the Jury of the questions of defendant's negligence In 
permitting an electric crane to become and remain out of repair, and 
whether the injury was due to such defective condition of the crane. 

[Ed. Kote. — ^For other cases, see Master and Servant, Dec Dig. § 28d.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Charles Weisser against the Pressed Steel Car Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

W. S. Dalzell, for plaintiff in error. 
Rody P. Marshall, for defendant in error. 

Before LANNING, Circuit Judge, and BRADFORD and ARCH- 
BALD, District Judges. 

BRADFORD, District Judge. The Pressed Steel Car Company, a 
corporation of New Jersey, has taken this writ of error to reverse a 

•For other casea tee same topic ft 9 nVmbsb in Dec. ft Am. Diss. 1907 to date, ft Rep'r Indexee 
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judgment recovered against it for $1,000 in the Circuit Court of the 
United States for the Western District of Pennsylvania in an action 
of trespass brought by Charles Weisser, a citizen and resident of Penn- 
sylvania. 

There are three assignments, of which the third has been abandoned. 
The other two are to the effect that the court below erred, first, in 
denying a motion for a judgment non obstante veredicto; and, second, 
in refusing to give an instruction to the jury that under all the evi- 
dence in the case the verdict must be for the defendant. These two 
assignments present the question whether there was evidence in the 
case from which the jury in the, due exercise of its proper function 
could find a verdict for the plaintiff. The general rule that in civil 
causes before a jury a verdict should be rendered in accordance with 
the preponderance of the evidence cannot by reason of the infirmities 
of human judgment always be enforced. Reasonable and honest men 
often widely differ in the conclusion to be drawn from a given state of 
evidence. If the evidence was such that a verdict for the plaintiff 
reasonably could be found by the jury in the honest discharge of their 
duty, the court below properly refused to give a binding instruction 
for the defendant, and properly denied the motion for judgment non 
obstante veredicto. 

The action was brought to recover damages for personal injuries 
sustained by the plaintiff while in the employ of the company at its 
steel car works in Allegheny county, Pa., February 1, 1907. The 
plaintiff had been so employed for a period of about six months prior 
to the occurrence of the accident. On entering the service of the com- 
pany, his employment was checking materials brought into the works 
for manufacture. He served in that capacity for a month, and then 
became assistant foreman of the shearing departnjent of the forge 
plant. In carrying on the operations of the company an electric over- 
head traveling crane from 20 to 30 feet above the floor was used to un- 
load from cars steel in pieces or slabs from 12 to 18 feet long, 3 to 4 
inches wide, and 1 inch thick. The crane load consisted of about 20 
such pieces, and was raised by means of chains looped around each 
end of the load and attached to a hook suspended from the crane. 
Having been raised to a proper height, the crane carried the load until 
it was over the desired place of deposit, and then lowered it to the 
ground or floor. Where it was intended to place one crane load of 
steel upon another, it was customary to lay two pieces of scantling on 
the top of the load first lowered in order that the second load when 
placed on it might be supported without causing any spreading, and 
also to permit the ready removal of the chains from under the second 
load. On the day of the accident, and shortly before its occurrence, 
the plaintiff was directed by the general foreman of the forge plant, 
owing to the absence of the regular checker, to iinload, place, and check 
a car load of such steel pieces which had just arrived. Before the ac- 
cident one crane load had been taken from the car, carried to the 
proper point and lowered to the floor, and the plaintiff had placed 
scantling on the top of the load. By reason of the proximity of some 
buggies or tram cars containing steel only a very narrow space was 
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left to be occupied by the plaintiff in the discharge of his duty, and, 
when the second crane load came in contact with the first, the steel 
pieces "kicked out," striking the plaintiff, and causing the injuries for 
which the jury awarded damages. The operation of the crane at the 
time. of the accident was in charge of one Morrison. In his statemeilt 
of claim the plaintiff alleges, among other things, that his injuries were 
sustained through the negligence of the company in failing to have a 
crane and its appliances in a proper and safe condition, and in failing 
to make proper inspection of the same. The plaintiff testified: 

"I had to get betweep these two buggies of iron that I had cut during the 
day— between these buggies of Iron and this pUe that was hanging In the 
chains and also the pUe on the ground. When pulled In, the crane commenced 
to slip, and, before I could get out, the weight had gone to the bottom of the 
pile of Iron, and It spread and fell on both my legs. ♦ • • 

''Q. Had you ever woi^ed at that crane before? A. When I 'first started 
to work there. Only worked a week. 

"Q. How long before? A. Over five months. 

"Q. When you worked on that crane five months before, was It In good con- 
dition? A. Yes, sir. ♦ • • 

"Q. Would it slip when it was in good condition? A. No, sir. 

"Q. Do you know what would cause it to slip? A. I would imagine that 
the brake was out of order. ♦ ♦ • 

"Q. Did you know that this crane would slip before it hurt you? A. No, 
8lr." 

The witness Clark, who was the regular checker and had been work- 
ing at the crane for some weeks next before the accident, testified : 

*'Q. Did you work at that crane before the day that he was hurt? A. Yes, 
sir. 

Q. For how long? A. Well, I don't just recall how long. It was for a 
couple of months before that, may be more. • • • 

*'Q. For the couple of months that you were at the crane, what did you 
have to do with the crane? A. When die cars would come In, I had to check 
the material and take the crane, and lift it where I thought it ought to be 
placed. 

'*Q. What did you do with reference to placing it? A. Directed the hook- 
ons whereabouts to put it • ♦ • • 

"Q. What was the condition of that crane on the day that Mr. Welsser was 
hurt? A. Well, before and after Charlie got hurt the crane was in no condi- 
tion to work. The crane would 'slip when we would have a heavy load. 

*'Q. For how long before Charlie was hurt would the crane slip? A. That 
I couldn't say positive. • ♦ ♦ 

"Q. Could you tell from the way the crane slipped what was the matter 
with it? A. Yes. sir. 

"Q. What was the matter with It? A. Well, the brake band was loose, and, 
when we would' have a heavy load, th^ would have to use the power to hold 
It, and, if you .were to shove the lever back into center, the load would go 
down. . 

"Q. If the crane was in good working order and you would shove the lever 
to the center would the load go down? A. It oughtn't to. I don't think it 
should. 

"Q. When this crane was in good order, would it? A. No, sir.** 

The witness W. G. Weisser, a brother of the plaintiff, who had been 
employed at the works of the company for a year and a half before the 
accident, testified : 

•*Q. Did you know this crane that he was injured at? A. Yes, sir. • • • 
"Q. Do you know the condition that crane was in before your brother was 
injured? A. Yes, sir. 
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**Q. For how long before? A. Two — ^possibly three weeks. 

"Q. What condition was it In? A. I considered It in very poor condition. 

"Q. Explain wherein it was In poor condition? A. When they had a load 
on — a rather heavy load — it would slip. ' 

"Q. If it was in good condition would it slip with a load on? A. No, sir; 
It shouldn't. I wouldn't think so. ♦ ♦ ♦ 

*'Q. How long before this accident do you suppose it was that you had 
even passed around in this forge department? A. Several times two or three 
weeks before. 

"Q. The last time was probably two or three weeks before this accident? 
A. The last time was about a week before. 

"Q. Was the crane in the condition that you describe — ^slipping, the week 
before? A. It was." 

Morrison, a witness for the company, who operated the crane at the 
time of the accident and had been working in the forge department a 
considerable time prior to its occurrence, testified : 

'*Q. What was the condition that crane was in at the time of this accident? 
A. It was in perfect condition. ♦ ♦ ♦ 

"Q. Did you have any difficulty for a week before this accident, or at any 
time before this accident, with regard to not being able to hold a load on this 
crane? A. No, sir. ♦ ♦ ♦ 

"Q. Hadn't it been slipping when you had a heavy load on for three weeks 
before that? A. It never did. • ♦ • 

**Q. At the time Mr. Weisser was Injured, will you Just state what you 
were doing? A. We were unloading a car of steel, and we had taken one lift 
ont of the car and placed it in the mill, and was taking another lift out and 
was placing it down on top of the other pile. The steel was all over snow 
and ice, and, when I lowered, I seen the chain was going to foul, and I held 
the load until he got some sticks to put under it He motioned to lower, and 
I didn't lower because I saw he was in a dangerous position. He motioned a 
second time and still I didn't lower. He motioned a third time and I lowered, 
and the bottom pile kicked out and caught his leg. 

**Q. You had control of the crane all that time? A. Yes, sir. 

**Q. How long do you suppose you held that load there? A. I held It after- 
wards until they came back from the office and the hook-ons came back, and 
we lowered It on the same pile. 

"Q. The same load? A. Yes, sir. 
r "Q. Was it the load that Injured Mr. Weisser's leg, or was it the kicking 
out of the material you had already dumped? A. The kicking out of the ma- 
terial already dumped." 

There was thus a direct conflict between Morrison and the plaintiff 
and his witnesses touching the condition of the crane at and before the 
time of the accident. We do not think that the fact that just after the 
accident the second crane load was raised and held suspended for 
some time necessarily excludes the idea that a slipping occurred im- 
mediately before the accident. Morrison is the only witness who tes- 
tified that there was no slipping at the time of the accident. The evi- 
dence on the part of the company as to the condition of the crane for 
some time previous to the accident is by no means conclusive or even 
satisfactory. Aside from Morrison and the physician who attended 
the plaintiff, there were only three witnesses examined, Neylon, Antes, 
and Corcoran. Neylon was the general foreman of the forge depart- 
ment of the company. He testified : 

"Q. What do you have Jurisdiction over? ' What are your duties? Jtist 
state them generally as general foreman of the department. A. My duties 
are general supervision of all the work within my department. 



Digitized by 



Google 



PRESSED STEEL OAB CO. V. WEIS8EB. 667 

''Q. Would you have anything to do with the operation and maintenance 
of the cranes in your department? A. That's under another department, but 
they put men in there to handle my work for me. ♦ • • 

''Q. Do you know what the, condition of this crane was with reference to 
being in proper repair? A. I couldn't answer that, as I didn't go into the de- 
tails of the repairs. I have beard it was in first-class condition. That would 
come under the electrical department** 

Antes, who was the foreman of the electrical department of the com- 
pany, testified : 

"Q. You were foreman at the time Mr. Welsser was injured? A. Yes, slf. 

•*Q. What is your system down there with reference to the repair and main- 
tenance of the cranes? A. The crane operator, coming on duty there morning 
or night, is to examine his crane thoroughly, and see that it is well oiled, and, 
in case everything is not as' it should be, he is to report it to the repairman 
before he moves it 

"Q. If there is a report of that kind, does the repairman go to work right 
away on it? A. Yes, sir. ♦ • • 

"Q. If that crane had been out of order, would you or would you not have 
known it? A. Yes, sir. 

''Q. You would have known it because the craneman would have reported it? 
A. Yes, sir. 

"Q. Your inspection of the cranes was.done by the cranemen? A. Yes, sir; 
he usually inspected the cranes moved and reported to the repairmen. 

"Q. The cranemen were the Inspectors? A. Not altogether. We have In- 
spectors that have nothing else to do but go around and inspect the cranes, 
and require them to thoroughly inspect all our cranes at least once a week. 

"Q. If this crane had been out of order, and it had been slipping with a 
heavy load on, it was the duty of that craneman to ascertain that fact by an 
examination and report it to you? A. To the repairman. 

''Q. He is supposed to report to the repairman who has somebody have it 
done? A. Yes, sir. 

"Q. Wouldn't you be the man he would report to? A. If he couldn't get the 
repairman — called the chief repairman. All reports went to him. 

•*Q. You said you would have known it if it was out of order? A. I would. 

"Q. It might have been out of order and you not know of it? A, The re- 
pairman kept reporting to me. 

"Q. If the repairman wouldn't report it to you, you would not know it? A. 
No; I wouldn't 

**Q. You made no examination of it yourself? A. If it was a bad case, I 
did. 

"Q. You don't know anything about this particular crane that Morrison was 
running that day? A. I didn't hear of it directly that day ; no, sir." 

Corcoran, who was chain inspector of the company, testified : 

**Q. Were you acting in that capacity in February, 1907? No, ^ sir; I had 
an assistant at that time and I was doing the office work in connection witli 
helping him. He done all the inspecting himself. 

"Q. Do you mean Inspecting the chains that are attached to the cranes? ' A. 
The hook-on chains and the drum chains. 

**Q. Did you personally know anything with regard to the condition of this 
crane in which Mr. Welsser was Injured? A. No, sir; nothing more than our 
reports. I would like to state in that connection with my office work I took 
all the crane delays — 

"Q. That is not in answer to my question. A. Well, as far as I know, noth- 
ing." 

No crane inspector was produced by the company to testify as to the 
actual condition of the crane at and before the time of the accident. 
There was evidence strong enough to be submitted to the jury that the 
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crane was in an improper and defective condition at that time and that 
by reason of such condition a slipping occurred which permitted the 
second crane load to come in contact with the first in such mariner as 
to cause the injuries complained of, and, further, that such defective 
condition of the crane had continued for such a length of time as to 
warrant the jury in charging the company with notice thereof and with 
responsibility for failure to repair it before the time of the accident. 
While it must be conceded that the case made by the plaintiff was not 
a strong one, we think, for the reasons above given, that there was no 
error in refusing a binding instruction for the defendant and in deny- 
ing the motion for judgment non obstante veredicto. 

The judgment below must be affirmed, with costs, and it is so or- 
dered. 



PATTERSON et al. v. ROBINSON BROS. & CO. 
(Circuit Court of Appeals, Tliird Circuit July 6, 1910.) 

No. 49 (1,179). 

• 

1. Tbiai. (n 329, 331*) — Sufpicienot of Vebdict^Responsiveness to Issttes. 

Plaintiffs sold a clay works plant on leased land to defendants, and 
gave possession, also contracting to sell defendants the sewer pipe and 
fittings on hand at a stated price for each grade ; the contract providing 
that, in the event of a disagreement as to the grade, each party should 
select an arbitrator and the two should fix the grades, but before acting 
should also select a third arbitrator, who in the event of their disagree- 
ment should make a decision, which should be final. Plaintiffs brought 
an action to recover for the pipe and fittings, which it was alleged de- 
fendants had taken and disposed of without any agreement as to the 
grades, and also the value of other property and materials left on the 
premises, valued at over $200, which it was alleged defendants had con- 
verted to their own use. HcH, that a verdict finding "for the defendants 
on the ground that in the opinion of the Jury the plaintiffs did not make 
proper effort to agree upon a third arbitrator to appraise and value 
the sewer pipe sued for, as provided In the agreement on which suit is 
brought," was insufficient to support a Judgment, since it made no dis- 
position of the Issues as to the other property sued for, upon which eyi- 
dence was introduced, and was inconclusive and indefinite and ineffectual 
as to the Issue passed on ; there being no provision of the contract re- 
quiring the parties to take any action toward selecting a third arbitrator, 
which was the only ground on which it was based. 

[Ed. Note. — For other cases, see Trial, Cent Dig. f { 774-783 ; Dec Dig. 
{§ 329, 331.*] 

2. Appeal and EIbbob (f 284*) — ^Recobd— Presentation of Gbounos of Rb- 

viEw— Vebdict. 

A verdict is a part of the record, and no exception is necessary to sup- 
port an assignment of error raising the question of its sufficiency. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. H 1533- 
1635; Dec. Dig. § 264.*J 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Action by Luther M. Patterson, Joseph C. Lukens, Emily I. Yerkes, 
and Thomas Robinson, doing business as "L. M. Patterson & Co., 

*For other cuiet aee Bame topic ft 5 numbsb in Dec. & Am. DlgM, 1907 to date, ft Rep'r Indexes 
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against Robinson Bros. & Co. Judgment for defendant (169 Fed. 
303), and plaintiffs bring error. Reversed. 

T. C. Hippie and A. H. Coggins, for plaintiffs in error. 
C. La Rue Munson, for defendant in error. 

Before BUFFINGTON and lANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BRADFORD, District Judge. Luther M. Patterson, Joseph C. Lu- 
kens, Emily L Yerkes and Thomas Robinson, doing business as L. M. 
Patterson & Company, the plaintiffs in error, brought an action of as- 
sumpsit in the court of common pleas of Clinton County, Pennsylvania, 
against The Robinson Brothers and Company, a corporation of Ohio. 
The suit was duly removed to the court below and there tried before 
a jury, which after the delivery of the charge of the court returned the 
following verdict : 

"Now, to wit: June 19, 1907, the jury find a verdict for the defendants on 
the ground that In the opinion of the Jury the plaintiffs did not make proper 
effort to agree upon a third arbitrator to appraise and value the sewer pipe 
sued for, as provided in the agreement on which suit Is brought" 

Motions for a new trial and in arrest of judgment were denied and 
judgment on the verdict was entered for the defendant. There are 
many assignments of error, of which it is necessary to consider only 
the last two, as follows : 

"The court also erred in receiving and taking from the Jury their written 
verdict in the form it was rendered and In discharging the Jury thereafter 
from further consideration of the cause ; said verdict being Inconclusive, in* 
definile and ineffectual and not covering or disposing of all the issues or ques- 
tions Involved in the case, and submitted to the Jury. This verdict as rendered 
by the Jury, received by the court and filed in this case is as follows: 'Now, 
to wit: June 19, 1907, the Jury find a verdict for the defendants on the ground 
that in the opinion of the Jury the plaintiffi» did not make proper effort to 
agree upon a third arbitrator to appraise and value the sewer pipe sued for 
as provided in the agreement on which suit is brought.' *' 

"The court also erred in directing Judgment to be entered and in entering 
Judgment for defendants on said verdict; after overruling plaintiffs' motion 
for a new trial." 

The plaintiffs on and for some time prior to December 16, 1901, 
were engaged in manufacturing and selling clay sewer pipe, fittings 
and other clay products in L^k Haven, Pennsylvania, and in the 
conduct of their business occupied certain premises leased to them by 
the Lock Haven Clay Works, and at the above mentioned date had 
on the premises a large quantity of manufactured clay sewer pipe and 
fittings and other stock for the purposes of their business. It being 
the intention of the plaintiffs and defendant that the latter should 
acquire the right to occupy under lease the premises and also the 
ownership of the manufactured pipe and fittings, an agreement in 
writing was entered into December 16, 1901, between the plaintiffs as 
partiesof the first part and the defendant'as party of the second part 
in which, among other things, it was provided as follows : 

^Party of the second part further agrees to pay, and the party of the first 
part agrees to accept for all of the manufactured goods now on hand at the 
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works In Lock Haven, Pa., the following rates and prices. No. 1 pipe and 
fittings at 87% per cent, discount, No. 2 pipe and fittings at 92% per cent 
discount Terms of payment of the above shall be, note of party of the sec- 
ond part, at three mouths without Interest, said note to be dated January 1st, 
1902. In the event of any disagreement arising between the parties of this 
contract as to the grade of pipe and fittings now on hand at works of party 
of the first part, the same shall be. settled by arbitration in the following 
manner. Each of the parties shall select an arbitrator and these two arbitra- 
tors shall adjust and fix the grade of the pipe and fittings between themselves 
and render their award In writing, and at the time of their appointment, the 
two arbitrators shall, however, before examining said pipe and fittings select 
a third arbitrator, who in the event of a disagreement between the two arbi- 
trators first selected shall then be called in and the decision of the third ar- 
bitrator shall then be final between the two parties hereto.'' 

A day or two after the execution of this agreement possession of 
the premises and the manufactured pipe and fittings was delivered 
to and accepted by the defendant, who it is alleged in the plaintiffs' 
statement of claim thereafter controlled and disposed of the pipe 
and fittings as its own property without reference to the provision 
in the agreement touching arbitration in case of disagreement as to 
the grade of such pipe and fittings, whereby the defendant waived any 
such arbitration and became liable to pay to the plaintiffs the full 
contract price of the pipe and fittings at the time and in the manner 
specified in the agreement. The plaintiffs in their statement of claim 
set forth that at the time the defendant took possession of the prem- 
ises in question there were thereon certain articles and supplies be- 
longing to the plaintiffs, consisting of a car load of salt worth $90, 
a car load of lumber worth $70, two barrels of oil worth $30, and a 
typewriter worth $50, which the defendant thereafter used in its busi- 
ness and for which it promised but failed to pay the plaintiffs. The 
plaintiffs adduced evidence in support of these various items with 
the exception, possibly, of their claim to be paid for the typewriter. 
The seventh point presented by the defendant for instructions was, 
*The defendant is not liable for the oil, lumber and salt claimed for 
in the plaintiffs' declaration," but the court below said, "The seventh 
point I refuse without reading." The sale of this personal property 
was not effected under the agreement of December 16, 1901, and no 
provision for arbitration was applicable to it. The arbitration clause 
did not provide that the parties to the agreement or either of them 
should choose or agree upon or have anything to do with the choice 
of a third arbitrator. On the contrary, it expressly directed that, in 
the event of disagreement between the parties as to the grade of pipe 
and fittings: 

"Each of the parties hereto shall select an arbitrator and these two arbitra- 
tors shall adjust and fix the grade of the pipe and fittings between themselves 
and render their award in writing, and at the time of their appointment, the 
two arbitrators shall, however, before examining said pipe and fittings select 
a third arbitrator, who in the event of a disagreement between the two ar- 
bitrators first selected, shall then be called in and the decision of the third 
arbitrator shall then be final between the two parties hereto." 

The third arbitrator was to be chosen solely and exclusively by the 
two original arbitrators and not by the parties to the agreement or 
either of them. The verdict for several reasons cannot support a 
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judgment for the defendant. It appears from the verdict itself that 
so far as it was intended to relate tq the agreement of December 16, 
1901, the only ground on which it was rendered was that: 

^In the opinion of the Jury the plaintiffs did not make proper effort to 
agree upon a third arbitrator to appraise and value the sewer pipe Bued for, 
as provided in the agreement on which suit is brought" 

The jury restricted itself to that ground. But the agreement con- 
tained no such provision, and consequently the verdict was erroneous 
arid without justification, and could not support a valid judgment. We 
lay no special stress upon the fact that, while the agreement provided 
for arbitration to "adjust and fix the grade of the pipe and fittings," 
the jury regarded the clause as applying to arbitration "to appraise 
and value the sewer pipe," as the former possibly may include the 
latter. But there is another ground fatal to the judgment. It is 
impossible definitely to gather from the verdict in its peculiar form 
whether the jury took into consideration the claim made by the 
plaintiffs for the salt, lumber and oil, not furnished under any agree- 
ment providing for arbitration. It fairly may be assumed that the 
jury did not. The verdict is properly characterized in the next to 
the last assignment as "inconclusive, indefinite and ineffectual and 
not covering or disposing of all the issues or questions involved in the 
case, and submitted to the jury." Under these circumstances both 
principle and authority exclude all doubt of the invalidity of the 
judgment in question. It is contended, however, that neither of the 
two assignments under consideration can be sustained owing to the 
fact that no exception was taken in the court below to the verdict. 
It was not necessary to except to it. It was and is part of the rec- 
ord, and an exception cannot be essential where it can add nothing 
to what appears on the face of the record. F. L. Grant Shoe Co. 
V. Laird, 212 U. S. 446, 29 Sup. Ct. 332, 63 L". Ed. 691. Conse- 
quently any infirmities in the judgment arising from the nature and 
form of the verdict on which it is based can be reached by an assign- 
ment of error. 

For the above reasons the last two assignments must be sustained 
and the judgment below reversed, with costs, and with a direction 
for a venire facias de novo ; and it is so ordered. 



In re VULCAN FOUNDRY ft MACHINE oa 

Appeal of STRASBURGER et al 

(Circuit Court of Appeals, Third Circuit June 18, 1010.) 

No. 1,321. 

!• Bankbuptct (§ 474*) — Expenses op Administkation— Care of Mort- 
gaged Property. 

Expense incurred by a trustee in bankruptcy in caring for real estate 
whicb is fiubject to valid mortgages is presumed to be for tbe protection 
of the supposed interest of general creditors, and unless the mortgagees 

•For other caaea aee same topic & { numbbb in Dec. & Am. Digs. 1007 to date^ it Rep'r Indexeii 
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expressly or by necessary implication assent to such expenditures they 
cannot, in general, be charged with them. 

[fid. Nota — For other cases, see Bankruptcy, Dea Dig. | 474.*] 
SL Bankbuftct (S 474*) — Expenses op Administbation— Liabilitt op Most- 

OAOEES. 

The real estate of a bankrupt corporation was subject to two vMA 
mortgages. By an order of the referee it was directed to be sold subject 
to the first mortgage, and a further order provided that, in case it w»s 
purchased hj the second mortgagee, the latter should pay $500 in cash, 
to be subject to the further orders of the court as to expenses and ch|ir- 
gee, and might use its mortgage as a credit on the remainder of the pur- 
chase price. Under such orders it purchased the property and paid in 
the $500. Held, that it should not in equity be subjected to the payment 
of a further large sum to cover expenditures previously made by the 
trustee in employing a watchman for the property and for insurance, 
and interest paid on the first mortgage^ all of which expenses were Ixh 
curred without its consent 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. f 474.*] 

Appeal from the District Court of the United States for the West- 
em District of Pennsylvania. 

In the matter of the Vulcan Foundry & Machine Company, bank- 
rupt. From an order of the District Court, S. B. Strasburger and 
others appeal. Reversed. 

Thomas Patterson, for appellants. 
J. Norman Martin, for appellee. 

Before LANNING, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

J. B. Mcpherson, District judge. The Vulcan Foundry & Ma- 
chme Company was adjudged bankrupt in April, 1907, and in the 
following Jime a trustee was elected, who took possession of the real 
and personal property belonging to the estate. A large part of the 
personalty had already been sold by a receiver appointed by the Cir- 
cuit Court, and about ^,000 derived from such sale was paid to the 
trustee by the receiver. Afterwards the trustee realized about $700 
more from his own sale of other articles. This sum of $4,700 was, 
and is, available for the payment of whatever costs and expenses in- 
cident to the administration of the estate should be charged against 
it. The real estate consisted of a manufacturing plant in the city of 
Newcastle, Lawrence county. Pa. When the adjudication was entered 
there were several liens against the realty, but only two need special 
notice. These were lx)th mortgages — ^the first, for $60,000, bearing 
interest at 5.4 per cent., which was held by a trustee for the bond- 
holders, and the second, for $30,000, held and owned by the appellants 
as collateral security for indorsements. This amount was afterwards 
reduced to $18,000, with interest from March 16, 1907, and the two 
liens may therefore be taken as representing $68,000 at the time the 
company became a bankrupt. For the respective stuns named these 
two mortgages were valid liens, and by the exprtss provision of sec- 
tion 67, cl. ''d," of the bankruptcy act,t such liens are not to be affected 
by proceedings under the statute. Lienholders are therefore the vir- 

•ror oCh«r oaMi am nm« topi* A | mntxnt in Dm. ft Am. Digt. 1M7 to dat% A Btp'r Indmxm 
t U. 8. Ck)mp. BL IMl. 9. 1460. 
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tual owners of the property pro tanto, and (as a general proposition) 
this substantial ownership is not to be disturbed without their consent. 
The Pennsylvania cases also regard the holders of liens as owners of a 
real, although an equitable, interest in the property, and their rights in 
that character are carefully guarded. Bausman's Appeal, 90 Pa. 178 ; 
Burkholder's Appeal, 94 Pa. 622; Wolf's Appeal, 106 Pa. 546 (where 
lien creditors of an' assignor are spoken of as "substantial owners of 
his real estate")- 

It is no doubt true that the federal tribunals support the power of 
the District Court to sell a bankrupt's real estate discharged of liens — 
and to that extent the position of a lien is undoubtedly affected — ^but 
care is always taken to protect the liens by transferring them to the 
fund produced by the sale, and their virtual ownership of the property 
is thus effectively admitted. It is also true that in some cases certain 
expenses have been charged against lienholders, for example, the ex- 
pense of selling the incumbered property, and such a charge may no 
doubt be warranted under some conditions. It would certainly be 
warranted if the lienholders came into the District Court (as they did 
in several reported cases) and asked that the sale might be made by 
that tribunal, for otherwise they would themsielves be -put to a similar 
expense in proceeding upon their liens in another forum. But where 
it is sought to charge a lienholder with the cost of preserving and ad- 
ministering the incumbered property, as distinguished from the cost 
of its sale, it becomes necessary to consider the particular situation 
with great care, paying due regard to the rights of those who are in 
equity part owners of the property, for they cannot be deprived of 
their valuable interest except in strict accordance with legal or equi- 
table rules. Especially is this true when a lienholder stands upon hi^ 
lawful rights, and does not assent, expressly or by necessary implica- 
tion, to the acts for which he is afterwards asked to pay. To make 
such charges a prior lien upon the fund produced by a sale in effect 
compels an owner to pay for what he has never ordered — may, indeed, 
have strenuously opposed — and, under the guise of protecting his in- 
terests, may perhaps impair them seriously. 

Bankruptcy proceedings take place in a court of equity, and it should 
always be remembered that holders of valid liens have a statutory right 
to preferred treatment. If the receiver or trustee has a reasonable 
belief that the property is worth substantially more than the liens, it 
maj; no doubt be his duty to preserve this equity for the general credit- 
ors. But — speaking generally — ^since such steps as may be tsJcen for 
this purpose are in the interest of these creditors, the cost should be 
paid by them and not by the lienholders, whose debts, indeed, are often 
perfectly secure, and receive no benefit from such effort as may be 
made to turn the equity into cash. We do not attempt to lay down a 
general rule to cover all cases. This would obviously be impracticable, 
but we think it is safe to say that the holders of hens are ordinarily 
entitled to judge for themselves what their interests may require, and 
that these interests cannot be affected without their consent in the 
effort to benefit persons whose rights are inferior to their own. We 
agree with the appellants' counsel that there is a plain analogy between 
180Fw-48 
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a situation like this and the cases in which it has been held that mort- 
gage creditors of a private corporation should not have their security 
displaced by receiver's certificates, unless, perhaps, under extraordinary 
circumstances. Farmers' Loan & Trust Co. v. Coal Co. (C. C.) 60 
Fed. 481, 16 L. R. A. 603; Newton v. Eagle Co. (C. C.) 76 Fed. 418; 
Doe v. Coal, etc., Co. (C. C.) 78 Fed. 73. 

Let us apply these general principles to the particular, and in one 
respect the unusual, facts of the case in hand. Apparently acting upon 
a belief, which may have been fully justified, that the general creditors 
might realize something from the equity in the bankrupt*s real estate, 
certain expenses were incurred by the trustee in administering the 
property. But the effort was not successful, and the principal question 
to be decided is how far the lienholder who is chiefly affected may be 
charged with the cost of the experiment. An order of sale was made 
by the referee, which preserved the lien of the first mortgage, but dis- 
charged the liens of the other incumbrances, transferring all divested 
rights to the proceeds of sale. But before the property was offered 
the referee made a further order that, if the second mortgagees should 
become the purchasers, they should pay only $500 in cash, and should 
then be "allowed to use their mortgage to the extent of $17,600 to 
apply on the purchase price." And it was further ordered : 

"That the $500 cash payment as aforesaid be- held by the trustee* subject 
to the payment of any expenses or commissions that it may hereafter be de- 
termined are a proper charge against the mortgage." 

But before this order was made the second mortgagees had pro- 
tested against any sale at which they could not use the mortgage in 
discharge of their bid, and denied the power of the court to charge 
any part of the costs or expenses of sale or of the trustee's commis- 
sions, so as to reduce in any way the amount of the mortgage. And 
they appeared before the referee only for the purpose of protesting, 
declaring that neither the protest nor their appearance "(should) be 
construed as submitting the question of our rights as lien creditors 
to the jurisdiction of the referee for determination." Upon the terms 
referred to a sale was made in March, 1908, to the second mortgagees, 
who complied with the order and paid $500 in cash to the trustee. 
Afterwards, however, a demand was made that they should be charged 
with the whole expense of preserving and administering the property, 
and, without going into the details of the subsequent procedure it 
is enough to add that in the end the court ordered them to pay an 
additional sum of $4,454.11, mainly upon this account. From this de- 
cree the present appeal is taken, and in our opinion the principal ob- 
jections must be sustained. 

It is unnecessary to decide whether in any event the cost of preserv- 
ing and administering the estate could be charged against the appel- 
lants, who, so far as appears, did not agree, expressly or by necessary 
implication, that these expenses should be incurred. We need only 
say that no such charge can be made in fairness under the facts in 
proof. The appellants accepted and acted upon the referee's order 
requiring them to pay $500 of their bid in cash, and permitting them 
to use their mortgage as a credit upon the remainder of the purchase 
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money, and we think they acquired a right thereby of which they 
should not in equity and good conscience be afterwards deprived 
against their will. The property was bought under distinct and posi- 
tive terms, which contained no reference to the possibility of such 
charges as were afterwards made, and we think the District Court 
should not in effect have substituted other terms for those which had 
thus been offered and accepted. Here was the order of a competent 
tribunal — ^the referee — unmodified and unappealed from, under which 
the second mortgagees acted in good faith, thereby waiving whatever 
right they may have had to object to it in toto. Relying upon the or- 
der, they bought the property ; and, when they ask that the terms in 
their favor be carried out as well as the terms that affect them ad- 
versely, they are met with the statement that a further modification 
is now to be made. We do not assert that any contract existed be- 
tween the court and the second mortgagees, but we are clearly of 
opinion that under the circumstances referred to the decree appealed 
from should not have been made. 

The referee and the court seem to have been misled by supposing 
that the trustee was acting in the interest of the lienholders when he 
employed a watchman, paid for insurance, and incurred similar ex- 
penses. But he had no authority from the lienholders to spend any 
money on their behalf, and it is abundantly evident that he Was solely 
considering the contingent interest of the general creditors, and was 
hoping to realize something for them. The experiment was to be for 
their benefit, and it is only just that they should pay for it. No doubt 
much of the money paid out by the trustee was of advantage to both 
mortgagees, but we do not see upon what ground these virtual owners 
can properly be asked to pay for what they did not authorize expressly 
or by necessary implication. No doubt they would have been obliged 
to protect the property at their own expense if it had been abandoned 
by the trustee, but this situation did not arise and need not be con- 
sidered. Moreover, it may be remarked in passing that* the expendi- 
ture benefited both mortgagees, while only one is now being asked to 
repay the whole amount. The second mortgagees are also charged 
with the commissions of the referee and the trustee upon the total 
amount of their bid, as if it had all been paid in cash, and under the 
facts of this case these fees must be disallowed. 

There are two items that may need a few further words. Part of 
the charge against the appellants consists of city and county taxes for 
1907 and 1908 upon this plant. They have not been paid by the trus- 
tee, and we are at a loss to understand upon what theory the charge 
can be sustained. If it be contended that by virtue of the Pennsylvania 
statutes these taxes continue to be liens upon the real estate in spite 
of the sale under the referee's order, obviously the existence and valid- 
ity of the liens cannot be determined in this proceeding. If they are 
still liens, they have no qlaim upon the fund which the District Court 
is distributing, but must be questioned or enforced by some other pro- 
ceeding, perhaps in a state tribunal. But, if the liens were discharged 
by the sale, and were thereby transferred to the fund, it is the fund^ 
to which the taxing authorities must in the first instance look for 
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satisfaction. The appellants have contributed $500 to the proceeds of 
the real estate, and in our opinion they were not bound to contribute 
any further sum. Whether this is to be applied to the specific pur- 
pose of paying the taxes in question will be for the District Court to 
decide in entering a corrected decree. 

The remaining item is the interest upon the first mortgage. When 
the trustee took possession, the interest upon the mortgage had been 
paid to June 1, 1907. He afterwards obtained leave from the referee 
to pay the interest falling due upon December 1st of the same year, 
and this was paid out of the funds in his hands derived from the sale 
of the personalty. Why it was thought necessary to make this pay- 
ment does not clearly appear; but no doubt it was believed to be a 
judicious act, or it would not have been done. The effect of it was to 
relieve the subsequent purchaser to that extent; for, as the sale was 
subject to the first mortgage, it was subject also to the arrears of in- 
terest, and the price paid by the purchaser may have been influenced 
by the fact that this semiannual installment had been paid. But the 
difficulty is that the pa)rment of the interest was part of the same ex- 
periment that the trustee was making on behalf of the general credit- 
ors. When he asked for permission to pay the. December interest, he 
put it expressly on the ground : 

•* • ♦ ♦ That it iB for the best Interest of the estate and the creditors 
thereof that the said Interest be paid and the mortgage be kept valid and ex- 
tended, and that the trustee therein, the Lawrence Savings & Trust Ck>mpany, 
shall not have the right to take advantage of the forfeiture clause in the 
said mortgage and foreclose the same, to the detriment of the creditors and 
stockholders of the said company." 

He was not thinking of the mortgagees, but. of what was probably 
best for the general creditors and stockholders. If the payment was 
injudicious, it cannot now be remedied. As it seems to us, there is 
nothing to be said about it, except that the expectations of the trustee 
and the general creditors have been cUsappointed. But this gives them 
no right to be reimbursed for what has turned out to be a superfluous 
outlay. 

The decree is therefore reversed, with costs, and the court below 
is directed to distribute the fund in accordance with tliis opinion. 

BRADFORD, District Judge. While I do not dissent from the 
the conclusion that the decree below must be reversed I do not concur 
in the reasoning adopted by the court, nor do I assent to the view that 
there were not some items of expense properly chargeable against the 
purchase price of the real estate bought by the appellants. The theory 
that appellants by accepting and acting upon the referee's order re- 
quiring a payment of $500 of their bid in cash, and permitting them 
to use their mortgage as a credit upon the remainder of the purchase 
money, acquired a right of which they could not in equity or g^ood 
conscience be afterwards deprived against their will, I consider utterly 
unsound. Although not so expressed in terms it is practically the 
assertion of the doctrine that the court below became contractually 
bound to the appellants, or was estopped in their favor, with respect 
to the collection of the actual and necessary cost of preserving the 
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mortgaged real estate subsequent to the filing of the petition in bank- 
ruptcy, and other items of expense properly chargeable against the 
real estate and transferred to its proceeds upon its sale. This doctrine, 
in my judgment, is not only unsound but dangerous. Nor is there 
any principle of equity which can justify its assertion in this case; 
for the court below, it must be assumed, would have set aside the 
sale upon the ground of mistake or surprise on the application of the 
appellants. They, however, did not see fit to make such application. 
I think that entirdy too much weight has been given to the idea that a 
mortgagee is to be treated as the owner of the mortgaged property. 
If some person other than the appellants had bought the property in 
question and the purchase money had been paid into court all proper 
charges and expenses would undoubtedly have been paid out of the 
proceeds of sale, and I can perceive no reason why the same result 
should not obtain here with possibly the exception of the costs of sale. 
But the decree of the court below appealed from was erroneous in 
requiring the payment by the appellants of a sum of money covering 
and including certain items which, in whole or in part, should not 
properly fall upon the appellants, and therefore should be reversed, 
with a proper direction by this court as to what items should be al- 
lowed as against the appellants out of the purchase price. 



J. M. GUFFBSY PETROLEUM CO. v. COASTWISE TRANSP. CO. 

COASTWISE TRANSP. CO. v. J. M. GUFFEY PETROI/BUM CO. 

(Clrcnlt Court of Appeals, Second Circuit June 14, 1910.) 

Nos. 208, 209. 

Shipping (§ 58*) — ^Breach of Chabtee— Liabilities. 

The owner of a schooner chartered her for six months, with an option 
of renewal for four years, and the option was exercised by the charterer's 
assignee, which became, and was treated as, the charterer. The vessel 
was employed in carrying x^troleum In bulk, and the charter provided 
that the charterer should fit her with wooden bulkheads and make other 
alterations necessary to fit her for the service. Such fittings were put in, 
but the bulkheads and expansion trunks which were placed above the 
main tanks to* feed and keep them full were never sufficiently tight, and 
leaked more and more with use, until a survey showed that the vessel 
was unseaworthy to carry oil in her then condition, and in accordance 
with the report of the surveyors the owner demanded her equipment with 
eteel bulkheads and expansion trunks. A day or two later it modified this 
demand by requiring that the wooden fittings be made tight, and on the 
refusal of the charterer to comply withdrew the vessel from the charter. 
Eeld, that such action was justified, and that the owner was entitled to 
recover damages for breach of the charter, including loss of earnings 
for the unexpired term. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. t 58.*] 

Appeals from the District Court of the United States for the South- 
cm District of New York. 

Suit in admiralty by the J. M. Guffey Petroleum Company against 
the Coastwise Transportation Company, and cross-suit by the latter 
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against the former company. Decree for respondent in the first suit, 
and libelant appeals. Decree for libelant in second suit, and both par- 
ties appeal. Decree in first suit affirmed, and in second suit modified. 
For opinion below, see 168 Fed. 379. 

Wing, Putnam '& Burlingham (Charles C. Burlingham, of counsel), 
for libelant. 
Edward E. Blodgett and J. Parker Kirlin, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 16, 1906, by a charter party binding^ 
the parties, their successors and assigns, the Coastwise Transportation 
Company agreed to let and Unique Shipping Company agreed to hire 
the schooner William L. Douglas for the term of six months begin- 
ning at noon on April 30th for the hire of $5,000 per calendar month. 
The charter party was not a demise of the vessel. The other ma- 
terial provisions of the charter were as follows: 

"At the expiration of elx months the charterer shaU have the privUege of 
renewing this charter for the period of four years, aU the terms and condi- 
tions to be the same, except that the charterer shall have the right to termi- 
nate said charter at any time upon giving thirty days' notice of its intention 
so to do. The vessel is to be employed in carrying bulk oil from Port Arthur^ 
Texas, or Sabine Pass, Texas, or any other safe port in the Gulf of Mexico, 
to New York, l^hiladelphia, Boston, or Baltimore, as charterer may elect. 
Charterer is to. fit out the vessel with wooden bulkheads so as to enable her to 
carry the cargo, and make any other alterations necessary to fit the vessel 
for the trade. The owner is to • • • maintain her in a thoroughly eflB- 
cient state (with the exception of the cargo arrangements) during the serv- 
ice. Payment of the said hire to be made in cash, in New York, at the end of 
each month, and in default of such .payment or payments as herein specified 
the owner has the privilege of withdrawing the said vessel from the service 
of the charterer. When the charter has expired the charterer agrees to re- 
move all bulkheads, piping, and other things he has added to the vessel, and 
properly clean the holds before redelivering . her." 

The charterer availed himself of the extension to October 30, 1910. 
December 6, 1906, the Unique Shipping Company assigned the charter 
to one Phillips. July 1, 1907, Phillips assigned it to the J. M. GuflFey 
Petroleum Company, and from that time forward the Coastwise 
Transportation Company, owners, dealt with it as charterer. The 
charterer employed the vessel by towing her, manned by the owner, 
between New York, Philadelphia, Boston, or Baltimore and Port Ar- 
thur or Sabine Pass, Tex., down light and returning with oil. 

The vessel was originally constructed with four steel bulkheads, one 
forward and one aft and two amidships, making what was called the 
deep tank. The charterer, in fitting the vessel to carry oil, put in a 
longitudinal wooden bulkhead fore and aft of the deep tank, reaching 
from the keel to the between-decks, and four transverse wooden bulk- 
heads, thus making six additional tanks on each side of the vessel from 
the keel to the between-decks. These wooden bulkheads were set in 
cement in the floor and between the frames on the sides of the vessel. 
A wooden expansion trunk, also set in cement, was placed in the be- 
tween-decks over each tank, the purpose of which was to hold oil and 
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SO keep the tank always full, and at the same time allow for any ex- 
pansion due to change of temperature. 

The District Judge found that the wooden bulkheads put in by the 
charterer were never entirely tight, and notwithstanding occasional re- 
pairs leaked more and more, so that the oil escaped from the expansion 
trunks into the between-dedcs, and the separate tanks below deck were 
not kept tight. This he found to exist to such an extent in August, 
1907, upon the return of the vessel from Texas to New ,York, as to 
make it dangerous to carry liquid cargo in her. It was, as he found, 
dearly the duty of the charterer to keep the bulkheads in a condition 
to enable the vessel to carry bulk oil safely. After some correspond- 
ence and negotiation, in which the owners insisted upon steel fittings 
being put in by the charterer, which the charterer refused to do, the 
owners called a survey August 23, 1907. Three surveyors appcMtited 
by them reported that it was unsafe to carry oil in the vessel as she 
was ; that to make her safe and seaworthy for liquid cargo steel bulk- 
heads and expansion trunks should be fitted; and they recommended 
that the vessel be not allowed to go to sea with liquid cargo until this 
had been done. On the same day the owners wrote to the charterer 
as follows: 

"Inclosed herewith please find a copy of report made to us' by surveyors 
after the liisi>ection of above-named vessel for the purpose of ascertaining her 
seaworthiness and fitness to carry liquid cargo. in bulk; and, in view of the 
reconunendations contained therein and the fact that the crew refuses to sail 
in th^ vessel in» her present condition, we cannot allow said Schr. Wm. L. 
Douglas to proceed to sea until the aforesaid recommendations have been 
compUed with." 

The charterer in reply immediately notified the owners that it would 
be ready to tow the Douglas as usual to Texas at 3 p. m., and would 
wait 24 hours for her, and that if she did not go then the towing 
steamer (also an oil carrier) would proceed to sea without her. The 
owners refused to let the vessel go and the towing steamer proceeded 
on her voyage. It is quite clear that neither party wished to terminate 
the charter and that each was trying to hold the other liable for breach 
of it ; the owners on the ground that the charterer had failed to keep 
the vessel seaworthy in respect to her cargo fittings, and the charterer 
on the ground that the vessel was seaworthy and the owners had no 
right to demand steel when the charter called for wooden fittings. 

Negotiations with a view to settling these disputes followed for 
some days, without result. September 7, 1907, the charterer filed a libel 
against the owners, claiming $50,000 estimated loss in getting other 
tonnage for the unexpired term of the charter and $30,000 damage for 
conversion of their oil fittings. September 15th the owners began 
taking out the oil fittings, which they completed October 23d and re- 
chartered the vessel for coal. It was their duty to reduce the loss 
as much as possible by getting employment for the vessel, and we do 
not think they were obliged to go to the expense of refitting her for the 
oil trade, which is but a limited market. November 29th the owners 
filed a libel against the charterer for the cost of removing the oil 
fittings and estimated loss of earnings for the unexpired term of the 
charter, aggregating $100,000. 
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The District Judge dismissed the libel of the charterer and entered 
a decree' in favor of the owners for $17,370.41, consisting principally 
of the cost of removing the oil fittings and charter hire down to 30 
days from October 3d, less the earnings received under the coal char- 
ter. He treated the conduct of the charterer as amounting to a 30 
days' notice of an intention to terminate the charter, as provided there- 
in. It would, in our opinion, be just as reasonable to say that the con- 
duct of the, owners amounted to a withdrawal of the vessel because 
of the failure of the charterer to pay hire August 31st, as the charter 
entitled them to do. The truth is that neither party wished to termi- 
nate the charter. Each, as its libel shows, claimed the benefit of the 
whole term and charged the other for the complete breach of it. If 
the charterer intended to terminate the charter, it was bound to re- 
move its fittings ; but this it refused to do, and, on the contrary, is ask- 
ing to be made good for the unexpired term, on the ground that the 
owners had made a complete breach of the whole contract. 

We think the charterer's libel was properly dismissed. The only 
ground for holding the owners liable would be that on August 23d 
and 24th they demanded a wrong remedy for a rightful claim, viz., 
that the charterer should make the vessel seaworthy by putting in sted 
fittings instead of making the wooden fittings reasonably oil-tight. If 
this prejudiced the charterer, they might be held strictly to the claim 
as made ; but it did not, because the vessel, which had been found to 
have been unfit for liquid cargo, was rightly detained. Moreov^, the 
next day, August 25th, and in sevefal subsequent conversations, the 
owners abandoned the claim as made, and said that all they required 
was that the charterer should make the wooden bulkheads reasonably 
oil-tight. They were also willing that the charterer should call a 
survey and have the question of the vessel's seaworthiness further in- 
vestigated. The substance of their claim was that the vessel had be- 
come unfit to carry oil, and we see nothing to estop them from season- 
ably abandbning the form in which they presented it August 23d and 
24th before the situation of any one had substantially changed. .The 
charterer, however, would do nothing, standing firmly onSts position 
that the owners had made a complete breach of the whole contract 
August 23d and 24th by refusing to let the Douglas go to sea. 

We agree with the District Judge that this refusal was rightful. 
The decree of the court below is correct, except that the owners should 
have been permitted to prove loss of earnings for the unexpired term 
of the charter (Pierce v. R. R. Co., 173 U. S. 1, 19 Sup. Ct. 335, 43 
L. Ed. 591), and the court below is directed to modify it in tiiis re- 
spect 

As so modified, the decree is affirmed, with costs. 
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THE WM. J. QUIIXAN. 

(drcnlt Ck>urt of Appeals, Second Circuit July 6, 1910.) 

No. 813. 

1. Shipping (f 100*) — General Avebaob— Damage to Gaboo— Liabilitt op 
Vessel to Contbibtttb— Damage Besijltino fbom Concealed Defect in 
Caboo. 

A shipper is not deprived by the maritime law of the benefit of con- 
tribution In general average when the peril is caused by a concealed 
defect in his shipment equally unknown to him and to the shipowner. 

[Bd. Note. — For other cases, see Shipping, Ctot Dig. I 602; Dec. Dig. 
{ 190.* 

General average see notes to Pacific Mall S. S. Co. v. New York, EL & 
R. Mln. Co., 20 C. a A. 357; The Santa Ana, 84 C. 0. A. 316.] 

2l Shipping (S 190*) — Gbnebal Average— Liabilitt of Ship to Contbibutb 
TO Cabqo Loss— "Tankage." 

A schooner was chartered to carry a cargo of garbage tankage, which 
is a dry powder, the result of the boiling, drying, and pressing of street 
garbage, and is packed in bags. Owing to the failure of the manufacturer 
to properly cure and dry out the tankage, the cargo took fire from spon- 
taneous combustion, and the hold was flooded to put out t^e fire caus- 
ing damage to the remainder of the cargo not burned. The shipper pur- 
chased the tankage from the manufacturer, and had nothing to do with 
its loading or stowage, and no knowledge that it was not in proper con- 
dition, but it was a well-known article of commerce and both shipper 
and shii>owner knew its character. Held, that the shipper or his iusurer 
which paid the loss was entitled to recover from the vessel its contribu- 
tion in general average to the loss caused by the water damage. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. ( 602; Dec. Dig. 
I 190.*] 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

Suit in admiralty by the Atlantic Mutual Insurance Company against 
the schooner William J. Quillan. Decree for respondent (175 Fed. 
207), and libelant appeals. Reversed. 

C. I. Taylor and Carter, Ledyard & Milburn (Edmund L. Baylies and 
Edwin D. Bechtel, of counsel), for appellant. 
A. D. Foster and H. L. Cheyney, for appellee. 
Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. November 25, 1905, Heller, Hirsch & Co. 
chartered the schooner William J. Quillan to carry a cargo of tankage 
from Barren Island, N. Y., to Savannah, Ga. Tankage is a dry pow- 
der, the result of the boiling, drying, and pressing of street garbage, 
and is packed in bags. Heller, Hirsch & Co. bought the tankage from 
the manufacturer, and had themselves nothing to do with the making, 
bagging, or stowing of the same. It has been the subject of transporta- 
tion for 25 or 30 years, and shippers and shipowners must be taken 
to have knowledge of its character. 

Saturday, January 13th, at about 8 a. m., the schooner sailed from 
Barren Island with a cargo consisting of 14,615 bags. On the mom- 

*For other cases see same topic ft 8 numbbh In Dec. & Am. Digs. 1M7 to date, & Rep'r Indezta 
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ing of January 14th it was discovered that the cargo was on fire. 
Thereupon the master deviated to Norfolk as a harbor of refuge, 
arriving there at 7 p. m. Sunday evening. In the course of the 
next day or two the city fire engines at his request poured water into 
the hold and extinguished the fire. Nine hundred and fifty-four bags 
were found to have been damaged by fire and the remainder by the 
water used to extinguish the fire. The value of the water-damaged 
bags less the proceeds of sale was $5,714.07. The Atlantic Insurance 
Company, which as insurer of the cargo had paid the loss, filed this 
libel against the vessel, alleging that a statement of general average 
which it was the duty of the vessel owners to prepare would show the 
amount payable by the schooner on account of the cargo sacrificed by 
the water damage to be $4,750 or thereabouts. The claimant denied 
that the shipper was entitled to contribution in general average on the 
ground that the cargo was not in a fit and proper condition for 
shipment through the neglect and fault of tlie shippers in failing to 
have it properly cured and dried out, and that its spontaneous combus- 
tion caused the fire. 

The actual cause of the fire was not proved, but the district judge 
assumed that it was due to the nature of the goods, and, following the 
case of Pierce v. Winsor, 2 CliflF. 18, Fed. Cas. No. 11,150, dismissed 
the libel on the ground that the shipper was liable for shipping dan- 
gerous cargo, although neither he nor the carrier knew; of its danger- 
ous condition. Many kinds of cargo arejiable to spontaneous combus- 
tion when confined in the vessel's hold, if they contain too much 
moisture, e. g., jute, cotton, lime, coal, hay, and grain. We shall 
consider the case upon the same assumption of facts as did the 
district judge. 

As there is no pretense that the fire was due to the fault eithes 
of the shipper or his servants, the question whether a shipowner, con- 
structively negligent can be brought into a general average adjustment 
in view of the provisions of section 4283, Rev. St. U. S./ limiting the 
liability of shipowners for damage caused by fire and of the Harter 
act, does not arise. We are accordingly relieved of the considera- 
tions which we lately discussed in the case of the steamship Jason, 178 
Fed. 414. 

The question to be determined is whether by the maritime law the 
shipper is deprived of the benefit of contribution in general average 
when the peril is caused by a concealed defect in his shipment equally 
unknown to him and to the shipowner. There is very little author- 
ity upon the subject, but it has been lately considered by the Court 
of Appeal and the House of Lords in the case of Greenshields v. 
Stephens, 1 King's Bench, 51 (1908), and Appeal Cases, 431 (1908). 
The fire in that case arose out of spontaneous combustion in a ship- 
ment of coal on the Knight of the Garter. Both courts affirmed the 
judgment of Channell, J., allowing contribution on the ground that 
the shipper could be deprived of the benefit of contribution in general 
average only when he has been guilty of actionable fault or negligence. 
Lord Chief Justice Alverstone and Lord Justices Bulkeley and Ken- 
nedy in the Court of Appeal and the Earl of Halsbury and Lords Ash- 

^U. 8. Comp. St IdOU p. 2943. 
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boume, Macnaghten, Collins, and James in the House of Lords were 
unanimously of this opinion. Mr, Justice Kennedy said at pages 61, 62, 
1 King's Bench (1908) : 

"In the present case there is no actionable wrong. The coarti of this conn- 
try have never laid It down that the mere fact that the mischief arose out 
of the goods shipped by the person claiming general average deprived him of 
his right so to claim. There Is no absolnte warranty by the shipper of safety 
of carriage in cases where the goods shipped may be openly seen and are 
known by the shipowners to be by their nature possibly productive of danger. 
See Brass v. Maltland, and especially the judgment of Orompton, J. It was ' 
contended by Mr. Hill that, even though there be no liability to action on 
the part of cargo owners in such a case as the present, yet It is on moral 
grounds unreasonable and unfair that they should be entitled to claim in gen- 
eral average. For myself I cannot see what there is unreasonable or unfair 
in their so doing. As between themselves and the shipowner, they have 
merely shipped that which the shipowner knew he was taking on board with 
its liability to iH>ontaneou8 combustion. So, too, with the other shippers — 
they either Imew that the cargo other than their own was coal, or they did 
not choose to inquire, and, in either case, they took upon themselves the risk 
of damage arising from the coaPs natural tendency to heat. The coal In this 
case was not exceptionally combustible, nor were the ediippers guilty of any 
negligence In the shipping of it Under those circumstances, It seems to me 
that there Is nothing unfair or unreasonable in the shippers of the coal re- 
taining their rights in common with others to a general average contribution 
in respect to such of their .goods (not having been actually on fire) as have 
been sacrificed for the safety of the general adventure." 

The conclusion arrived at by the highest courts of the greatest com- 
mercial nation in the world ought to have weight everywhere. We 
prefer to follow it, nothwithstanding that it may be inconsistent with 
the views expressed by Justice Clifford at circuit in Pierce v. Winsor, 
supra. In that case mastic, a new article of commerce, had been 
shipped on a general ship from New York to San Francisco. On the 
voyage it melted and then solidified so that the shipowners were put to 
great expense to free it from the other cargo and from the ship. For 
this they sued the shippers and were allowed to recover. Mr. Justice 
Clifford said: 

"Neither party had any knowledge of the dangerous character of the ar- 
ticle, so that it may be said that there was no actual fault on either side, 
except such, if any, as the law implies from the nature of the transaction. 
The charterers put up the ship as a general ship, and under the terms 
of the charter party the ship was at their sole use and disposal to ship 
such lawful goods as they might think proper; and it was expressly stipu- 
lated that their stevedore should be employed by the owner in Boston. The 
stowage of the mastic was made in the usual way, and it is not disputed it 
would have been proper, if the article had been what it was supposed to be 
when it was received and laden on board. Want of greater care in that be- 
half is not a fault, because the master had no knowledge or means of knowl- 
edge that the article required any extra care or attention beyond what is 
usual in respect to other goods. The proper precautions in respect to loss In 
the vessel, therefore, had been taken, if the goods had not been of a dangerous 
character, which was wholly unknown to the master or the owner of the 
ship, or his agents. But damage was occasioned, and loss and expense were 
incurred, and the only question is, Who must suffer? Where the owners of a 
general ship undertook that they would receive the goods and safely carry 
and deliver them at the destined port, it was held in Brass v. Maltland, 6 
Ea. & Bl. 481, that the shippers undertook that they would not deliver to be 
carried on the voyage packages of goods of a dangerous nature, which those 



Digitized by 



Google 



684 180 FEDERAL REPORTER. 

employed on behalf of the shipowner might not on inspection be reasonably 
expected to know to be of a dangerous nature, without expressly giving notice 
that they were of a dangerous nature. Such was the principle laid down ta 
that case, but the reasoning of the court in support of the rule is even more ap- 
plicable to the present case. Although those employed on behalf of the ship- 
owner have no reasonable means, during the loading of a general ship, to as- 
certain the quality of the goods offered for shipment, or narrowly to examine 
the sufflciency of the packing of the goods, the shippers, says Lord Campb^U 
have such means, and it seems more Just and expedient that although they 
were ignorant of the dangerous quality of the goods, or the insufficiency of 
the packing, the loss occasioned thereby should fall upon the shippers than 
upon the shipowner. Accordingly, he held that the shippers, and not the ship- 
owners, must suffer, if, from the Ignorance of the former, a notice was not 
given to the latter, which they were entitled to receive, and from the want 
of notice a loss had arisen, which must fall on either the shipper or the owner 
of the vesseL" 

We think an eironeous view was taken of the case of Brass v. 
Maitland, supra. If Mr. Just'ce Clifford's construction was right, it 
is strange that none of the distinguished judges commented on it in the 
Greenshields Case as inconsistent with the view there expressed. But 
we think the construction was erroneous. The first count in the dec- 
laration in Brass v. Maitland alleged that the complainants, the ship- 
pers, delivered to the defendants, the shipowners, a corrosive substance 
in casks which were insufficient, whereby the contents escaped and 
destroyed the cargo. To this the defendants pleaded that they pur- 
chased the goods ready packed from a third person, and were not 
themselves or by their servants guilty of negligence. A demurrer to 
this plea was sustained, Crompton, J.', dissenting. Lord Campbell, C 
J., said at page 485 : 

''The third plea, which is the first demurred to, and which is pleaded to 
so much of the first count as relates to the casks, I consider Insufilcient. 
Waiting the objection that it seeks to divide the dangerous quality of the 
goods and the insufficiency of the packing into separate and distinct causes 
of action, I think that it discloses no defense as to the insufficient packing ; 
for it only denies that the defendants personally, or by their servants, packed 
the casks, and alleges that they employed Burnet & Sons to pack them, and 
that neither the defendants nor Burnet & Sons knew or believed, or had rea- 
son to know or believe, that the casks were not proper or sufficient. The first 
count is not in deceit, founded on any guilty knowledge. The allegation of 
the insufficiency of the casks, and of the dangerous nature of the goods, is 
not denied by the third plea. It follows that the ignorance of the defendants, 
and those employed by them, can be no excuse for putting on board without 
notice the dangerous goods Insufficiently packed." 

This does not show that the defendants would have been held liable 
if they had not known that the contents of the casks were dangerous. 
As Lord Justice Brett said in Acatos v. Burns, L. R. Exch. Div. (1877 
to 1878), 282, 292: 

"As to the question of warranty, neither Brass v. Maitland nor any other 
case shows that there is a warranty by the shipper that the goods shipped 
had no concealed defects at the time of shipment." 

Counsel for the shipowner further contend that the obligations of 
contribution in general average being reciprocal, there must be im- 
plied an absolute warranty of the fitness of cargo as an offset to the 
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implied absolute warranty of the seaworthiness of the ship. But the 
latter is a well-known warranty constantly mentioned in the books. 
We think there is no such analogous warranty in the case of cajgo. If 
there is, it has received scant recognition. 
The decree is reversed, with costs. 



HIU/IABD ▼. l4T0NS.f 
(CIrcalt Oourt of Appeals, Third drcolt Angint 19, 1010.)' 

1. BnxB AND Notes (I 452*) — Defenses— Failubk or Gonsidebation. 

Failure of consideration Is a defense to a note as between the Immedi- 
ate parties. 

[Dd. Note. — ^For other cases, see Bills and Notes, Gent Dig. i| 1307- 
1871; Dec. Dig. i 452.*] 

2. TBiAt. (8 84*) — ^Admissions in Afitdatxt of Defense— Ritij: of Gottbt 

Kakiho AiTiDAyiT OF Defense a Pleading. 

Where by rule of court an affidavit of defense is made a part of the 
pleadings, the admissions contained in it are available to the plaintiff 
at the trial, without having been formaUy offered in evidence; only dis- 
puted facts having to be proved, and these being undisputed. It is not 
the same as if the affidavit were a mere admission, which might be ex- 
plained away by the defendant with her attention called to it 

[Ed. Note.— For other cases, see Trial, Gent Dig. S 87; Dec Dig. i 
84.*] 
& Tbial (f 89*) — ^Adicissions nr Affidavit of Defense— How Bbouoht into 
Kecobd. 

Where an affidavit of defense by rule of oourt is made a part of the 
pleadings, and admissions contained in it are twice made the basis of 
objections by the plaintiff to offers of evidence, this had the effect of 
bringing these admissions upon the record, as did the affirmance by the 
court of a point that under the pleadings and evidence the verdict must 
be in favor of the plaintiff. 

[Ed. Note.— For other cases, see Trial, Gent Dig. (( 92-88; Dec Dig. 
I 39.*] 

4. Banks and Banking (8 117*) — ^Acrs of Oashieb— Aoenct. 

The act of a bank cashier in inducing defendant to execute a note to 
the bank for discount by it, the proceeds to be invested by the cashier 
for defendant's benefit, and his act in receiving the proceeds, were acts 
of defendant's agent and not the bank's, and hence defendant cannot as- 
sert failure of consideration as a defense to the note, although the cashier 
appropriated the proceeds to his own use; the bank having discharged 
its duty to defendant by turning the proceeds over to the cashier as the 
defendant's accredited agent 

[Ed. Note. — For other cases, see Banks and Banking, Gent Dig. ( 288; 
Dec. Dig. I 117.*] 

& Banks and Banking (§ 116*) — Imfuted Notice— B^aud. 

Though generally the knowledge of an agent, acquired In the course of 
his agency, is imputed to the principal, a bank is not chargeable with no- 
tice of its cashier's fraud in inducing defendant to make a note to the 
bank for discount by it, the proceeds to be invested by the cashier for de- 
fendant's benefit though he intended from the beginning to misappropriate 
the proceeds, since knowledge of an agent's fraud is not imputable to 

•For other cbbos boo same topic A | mumbxb In D«c. ft Am. Diga. 1907 to dat*. * Rep'r IndaxM 
t Rehearing denied September 29. 191A, 
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the principal, where actual knowledge of the facts by the principal would 
defeat the consummation of the fraud. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. S§ 28^- 
287;. Dec. Dig. § 116.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Robert Lyons, receiver of the Allegheny National Bank, 
against Roberta T. Hilliard. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Morton Hunter, for plaintiff in error. 
John S. Wendt, for defendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. This action is brought by the re- 
ceiver of the Allegheny National Bank on a promissory note for $10,- 
000, executed by the defendant to the order of the bank and dis- 
counted by it. The defense set up is the want of consideration. The 
contention is that the defendant signed the note at the instance of Wil- 
liam Montgomery, the cashier of the bank, upon the understanding 
that he was to invest the proceeds for her, which he failed to do, in 
consequence of which she got no benefit from it, and therefore is not 
liable, the bank being affected by the participation of the cashier in 
the transaction. The production of the note made a prima facie case, 
the signature being admitted; and, no defense in the opinion of the 
court having been shown, a verdict was directed. 

The action being between the immediate parties to the note, the fail- 
ure of consideration was available to the defendant, if properly made 
out, but the difficulty is that it was not. The defendant relies on the 
fact that she did not herself get the proceeds, or that they were not 
credited to her, Montgomery testifying that he does not remember who 
got the money, except that she did not. But the bank was not bound, 
as it is claimed, to see that she got the money in this way. It is 
enough that^ it was put at the disposal of Montgomery, her agent in 
the transaction; and that he got it there can be no question. It is 
averred by the defendant, in her affidavit of defense, that having 
signed and delivered the note to Montgomery in blank, for the pur- 
pose of having it filled out and discounted for her, Montgomery nego- 
tiated it with the bank, and appropriated the proceeds. The admis- 
sions in the affidavit were evidence for the plaintiff, and, while it does 
not appear that the affidavit was formally offered, these admissions 
were twice made the basis of objections to offers by the defendant, 
which had the effect of bringing them upon the record, as did the 
affirmance by the court of the plaintiff's point that under the pleadings 
and evidence the verdict must be in favor of the plaintiff. It is not 
the same as if the affidavit was a mere admission, which, with her at- 
tention called to it, the defendant might possibly explain away. By 
rule of court where the case was tried the affidavit was a pleading, of 
which the court took notice, and by which the defendant is concluded 
•For other casM see same topic ft | numbxb In Dec. ft Am. Dies. 1907 to date^ ft Rep'r Indexes 
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while It stands. And, in view of the express averment there made by 
the defendant that Montgomery got the money, it is idle to urge that 
what became of it was not shown. It is only disputed facts that have 
to be proved, and, this being undisputed, no proof was required. 

It is said, however, that Montgomery was the cashier, and that 
therefore the bank had notice of the fraud and was affected by it. 
But that in dealing with the bank with respect to this note he was the 
agent of the defendant, whatever his official position outside of that, 
there can be no question. The defendant herself testifies that he was 
to negotiate the note for her as he did, and in doing so he certainly did 
not represent the bank, and neither did he in receiving and making 
away with the proceeds. The bank having accepted the note for dis- 
count, which admittedly was done by the express authority of the 
directors, was not bound to see that the defendant got the money, so 
long as it was turned over to her accredited agent and so made avail- 
able to her. The defection came after the bank's participation in the 
transaction had ended, when Montgomery failed to invest it as he had 
agreed to — sl breach of faith with which the bank had nothing to do, 
and which the fact that Montgomery was its cashier in no respect qual- 
ifies. In Gunster v. Scranton Illuminating Heat & Power Company, 
181 Pa. 327, 37 Atl. 650, 69 Am. St. Rep. 650, Jessup, who was 
.treasurer of the defendant company, was also vice president of the 
Scranton City Bank and in charge of it as manager. As treasurer of 
the heat and power company he executed two promissory notes for 
$8,000, which as vice president of the bank he discounted, and gave the 
company credit for the proceeds, which he thereupon abstracted and 
appropriated. In a suit against the company on the notes it was 
sought to charge the bank with knowledge of the fraud and responsi- 
bility for it by reason of Jessup's dual capacity. But it was held that 
his acts in discounting the note being within his authority as treasurer 
were lawful and regular, and that the bank had no part in what he 
did after that, the money being then the money of the heat and power 
company, and embezzled by him as such. So in Terrell v. Bank, 12 
Ala. 502, a note was executed in blank and delivered by the maker to 
the director of a bank, to be filled in for a certain sum and used in 
renewal of one that had been already discounted. The director, how- 
ever, filled out the note for a larger sum, and had it discounted for his 
own benefit, and appropriated the proceeds, and it was held that this 
could not be set up by the maker of the note to avoid responsibility on 
it. "It cannot be admitted," as it is said, in disposing of the case, 
"that in receiving the blank of the defendant to be used for his own 
benefit Scott [the director] acted as agent of the bank ; and certainly 
he did not thus act in abusing the authority conferred on him by the 
defendant." 

It is no doubt true that knowledge of an agent acquired in the 
course of his agency is generally to be imputed to the principal, who is 
bound accordingly. But, assuming that this rule applies, and that in 
obtaining the note from the defendant here and in negotiating it and 
appropriating the proceeds Montgomery was actuated from the begin- 
ning with a dishonest and fraudulent motive, knowledge of it is not 
to be imputed to the bank, whose cashier he was, it being a well-estab- 
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Hshed exception to the rule that no such imputation is to be indulged, 
where knowledge of the facts by the principal would defeat the con- 
summation of the fraud which the agent is engaged in perpetrating 
(American Surety Company v. Pauly, 170 U. S. 133, 18 Sup. Ct. 662, 
42 L. Ed. 977), a doctrine which has been recently recognized and ap' 
plied in this court in Lilly v, Hamilton Bank, 178 Fed. 63. 

It is said that the extent and character of Montgomery's agency were 
involved, and that this necessarily carried the case to the jury. But 
there was no dispute as to his relation to the defendant in the trans- 
action, it being conceded by her, as we have seen, that he was her 
agent to negotiate the note and receive and invest the proceeds; the 
only complaint being that he did not do so. And there being no ques- 
tion as to this, and the money having been intrusted to and appropri- 
ated by him in the course of his agency, there is nothing for the de- 
fendant to do but to bear the loss of it 

Judgment affirmed. 



LIEBIG'S EXTRACT OF MEAT CO. ▼. LIBBIG EXTRACT CO. 

(Circuit Court of Appeals, Second Circuit May 2; 1910.) 

No. 211. 

TbADE-MaBKB and TbADB-NaMBS (§ 73*) — iNFBINOBMEIfT— BK€I.X78IVS RiaHY 

TO Use the Name **Ljebig" fob EIxtbact of Meat. 

Complainant held entitled to an injunction restraining defendant from 
using the word "Llebig' in connection with the sale of extract of meat 
on evidence showing without contradiction that Baron Liebig granted 
to complainant's predecessor In business the exclusive right to use his 
name In connection with extract of meat made by his process, and that 
complainant sold its product in the United States under such name fofr 
20 years before the name began to be used in this country by any one 
else. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. 184; Dec. Dig. S 73.* 

Assignment of right to use a person's name as a trade-name, see notes 
to R. W. Rogers Co. v. Wm. Rogers Mfg. Co., 17 C. C. A. 579; Kathrein- 
er's Malzkaffee Fabrlken Mit Beschraenkter Haftung y. Pastor Kneipp 
Medicine Co., 27 C. 0. A. 357.] 

Appeal from the Circuit Court of the United States for the South- 
cm District of New York. 

Suit in equity by the Liebig's Extract of Meat Company, against 
the Liebig Extract Company. Decree for defendant (172 Fed, 158), 
and complainant appeals. Reversed. 

James L. Steuart (Steuart & Steuart, of counsel), for appellant. 
Herbert S. Murphy, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The bill in this case proceeds upon the 
theory that the complainant has the exclusive right to use the name 
"Liebig" or "Liebig's" in connection with the manufacture and sale 
of extract of meat in this country. It avers that in 1863 the Societe 

•For other caie* see same topic A S itumbbb In Dec. ft Am* Diss* 1^07 to (Ute, ft R«p'r Indexes 
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de Fray Bentos Giebert & Cie was formed under the laws of Belgium 
for the purpose of manufacturing and selling extract of meat ; that in 
1865 this Societe Anonyme sold out all its business, good will, property 
and trade-marks. to the complainant; that Baron Liebig conferred up- 
on the ccmdplainant or its predecessor the exclusive right to use his 
name in connection with the manufacture- and sale of the extract of 
meat; that the complainant manufactures according to a secret pro- 
cess learned from Baron Liebig ; that its business in this country has 
grown so large that the public understands by the expression "Liebig's 
Extract" its product. 

The bill then avers that the defendant manufactures an extract of 
meat in packages imitating the complainant's, and prays for a decree 
enjoining the defendant from using the word "Liebig" in connection 
with the sale of extract of meat and for an accounting. Appended to 
the bill are copies of defendant's wrapper, on which the word "Lib- 
erty" is printed in obvious imitation of Baron Liebig's signature on 
the complainant's package. But the use of these labels was abandoned 
by the defendant before the suit was brought, and the real issue in the 
case is as to complainant's right to exclusive ownership in the name 
"Liebig." 

The answer avers that the word "Liebig" in any form in connec- 
tion with extract of meat refers to a formula which, though not in- 
vented by Liebig, was brought into prominence by him and generally 
known imder his name before the Fray Bentos Company was in ex- 
istence and that the word is publici juris. 

The complainant began the introduction of its goods into the United 
States in 1870, and from that time the business grew rapidly and 
without competition. It was the sole occupant of the field for 20 years 
or more. Others then began to use the word "Liebig" in connection 
with their extract of meat, but this has been abandoned almost entirely. 
The defendant to the knowledge of the complainant had used the name 
for 6 years before this suit was brought. 

The record is very meager on the subject of the real issue. It is 
shown that in 1847 Liebig in a work called "Chemical Study of Meat" 
published a formula for extracting meat which had been invented by 
Proust many years before and that in 1869 in his "Familiar Letters 
on Chemistry" he recommended this process for use in the manufac- 
ture of extract of meat on a large scale. He was evidently the person 
who commercialized the idea. 

The only proof of contracts between Baron Liebig and the complain- 
ant or its predecessor is to be found in the testimony of witnesses taken 
abroad under commissions without cross-interrogatories and read in 
evidence without objection. Charles Rotter, who was secretary of the 
complainant from 1865 to. 1894, says that Baron Liebig granted it the 
exclusive right to use his name in connection with extract of meat ; 
Gilligan, the present secretary, says that Baron Liebig gave the com- 
plainant the exclusive use of his name in connection with extract of 
meat manufactured according to his method; Dethioux, one of the 
mana|;ers of complainant from 1895 to 1907, says that Baron Liebig 
gave It the exclusive right of using his name for the manufacture and 
180 F.- 
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sale of the extract of meat invented by him ; Muller, sole manager of 
the complainant at Antwerp since 1901, says that Baron Liebig gave 
it the right to use his name in connection with the manufacture and 
sale of Liebig's Extract of Meat according to his prescription. The 
contracts were not produced nor called for nor was any objection taken 
to the testimony. In this state of 'the case we must find as a fact that 
Baron Liebig did give the complainant or its predecessor, or both, the 
exclusive right to use his name in connection with a process of ex- 
tracting meat invented or promoted by him. 

If the complainant is manufacturing under a secret process invented 
by Baron Liebig, any other person using his name in connection with 
extract of meat should be enjoined unless he proves that he is using a 
process open to the public and known as "Liebig's Process." Assum- 
ing that the complainant is manufacturing in this way, the defendant 
should be enjoined, because it has refused to state how it manufac- 
tures its extract of meat. 

On the other hand, if the complainant is manufacturing according 
to the process published by Baron Liebig in 1847, but with the exclu- 
sive right derived from him to use his name in connection with the 
manufacture, then the defendant should be enjoined. 

We think the important inquiry is as to the situation at the time the 
Fray Bentos Company was formed. The formula having been pub- 
lished, anybody was free to use it in 1863 ; but no one was free to use 
Baron Liebig's name in connection with the product, except by his 
express permission or by his permission to be implied from the fact 
of the process becoming generally known as his. 

The defendant relies upon certain books offered in evidence, as fol- 
lows: "Liebig's Chemical Study of Meat" (Heidelberg, 1847) de- 
scribes a process of extracting meat, but attributes it to Proust ; "A 
Handbook of Dietetics," Moleschott (Darmstadt, 1850) ; Dick & Fitz- 
gerald's Encyclopedia (1872); Dunglison's Medical Lexicon (Phila- 
delphia, 1874); The National Dispensatory (Philadelphia, 1887); 
"Chemical Organic Analysis" by Alfred H. Allen (London, 1888) ; the 
Scientific American Cyclopedia (New York, 1906); "Life of Justus 
V. Liebig" by Shenstone (London, 1901). These books simply show 
that the process in question is known as Liebi^'s. They throw no 
light whatever upon any public or private rights in the word "Liebig" 
at the time he conferred the exclusive right to use his name upon the 
complainant or its predecessor. If they did they would be incompetent. 
Stephens on the Law of Evidence, art. 35 ; Wigmore on Evidence, arts. 
1581, 1686. 

The very issue in this case was passed upon in England in 1867 by 
Vice Chancellor Wood in the case of Liebig's Extract of Meat Co., 
Limited, v. Hanbury, 17 Law Times (N. S.) 298. He erroneously 
thought that Liebig himself had invented the formula which he pub- 
lished in 1847, but concluded from testimony not in this case that Lie- 
big had allowed his name in connection with extract of meat to be- 
come public property before his agreement with the complainant and 
its predecessor and therefore that anybody could use his name in con- 
nection with the product and Liebig could not confer any exclusive 
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right in it upon the complainant. None of the above-mentioned 
books shows, what Vice Chancellor Wood found from Baron Liebig's 
own testimony, that he had given the Royal Pharmacy of Bavaria in 
1861 the right to, use his name in connection with extract of meat 
and that no less than five thousand pounds of beef per annum were 
manufactured at that pharmacy alone. 

Judge Seaman, in Liebig's Extract of Meat Co. v. Libby and Others 
(C, C.) 103 Fed. 87, came to the same conclusion because he found 
no devolution of title to use Liebig's name from the Royal Pharmacy 
of Bavaria to the complainant. He evidently had before him the con- 
tracts with Baron Liebig and other proof not in this case. Judge 
Hazel, in Liebig's Extract of Meat Co. v. Walker (C. C.) 115 Fed. 
822, also held that the word "Liebig" had become public property. 
All these decisions were founded upon the proofs before the respective 
courts and establish no facts in issue in this case. City of Carlsbad 
V. Kutnow, 71 Fed. 167, 175, 18 C. C. A. 24. 

On this record we feel obliged to grant an injunction against the 
use by the defendant of the word "Liebig'* in connection with the 
sale of extract of meat, but in view of the complainant's acquiescence 
in the defendant's conduct for six years and of all the circumstances 
of the case, without an accounting. 

Decree reversed, with costs. 



TWBEBIB TRADING 00. v. 9ANGSTAD. 
(Glrcalt Ck)urt of Appeals, Second Circuit June 14^ 1910.) 
No. 248. ' 

1. Shxppikg (§ 40*) — ^TrtiE Ghabtbb— Ezpibation. 

A steamer was chartered "for a period of aboat twelve months, char- 
terers guaranteeing to redeliver steamer within three weeks, more or less, 
of this period." Subsequently the parties agreed that the charter should 
be "extended for a furtiier period of three calendar months from expira- 
tion of period named in original charter." Three weeks before the end 
of the year the charterer gave notice that it elected to use the steamer 
for the maximum period of one year and three weeks. Held, that it was 
within its rights, and that the extension began at the expiration of that 
time. 

[Ed. Note. — For other cases, see Shipping, Dec. D|^ | 40.^] 

2. SnippiNa (S 68^) — Chabtb&~Withdbawai« or Vessel bt Owneb— Dam- 

ages. 

A time charter of a steamer gave the charterer the right to redeliver 
the vessel at any time during six weeks. Twelve days before the ex- 
piration of the time the owner withdrew her from the charter; the 
charterer being about to send her on another voyage which could not be 
completed within the time, and the owner having rechartered her, to the 
charterer's knowledge. Heldy that whUe the owner had no right to take 
the vessel at that time, in view of the fact that the charterer could not 
employ her during the remaining time, repayment of the hire paid from 
that time forward and payment for the coal on board was full compen- 
sation for its damages; it not being entitled in equity to recover the 
expenses incurred in contemplation of the intended voyage. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

•For other cases see same topic A | numbbb in Dec. ft Am. Digs. 1907 to date^ ft Rep'r Indexes 
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8. Shipping (S 58*)— Suit pob Damage to Oargo— Pleading— Issues— Proof 
AND Vabiance. 

Where a libelant rested Its claim for damage to cargo on the ground 
of improper stowage In its libel, it cannot recover on the ground of un- 
seaworthiness of the vessel, an issue which was not tried. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. | 58**] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by the Tweedie Trading Company against Ac- 
tieselskabet Sangstad. Decree for respondent^ and libelant appeals. 
Affirmed. 

Ralph J. M. BuUowa, for appellant 

J. Parker Kirlin and Charles R. Hickox, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This case involves the claim of time char- 
terers for $3,844 damages claimed because of the owners' withdrawal 
of the steamer Sangstad and for $66.70 expenses of reconditioning 
bags of canary seed stowed in the lower f orepeak and stained by oil 
lesJcing from the ship's stores in the upper forepeak. 

November 21, 1904, the vessel was chartered "for a period of about 
twelve months, charterers guaranteeing to redeliver steamer within 
three weeks more or less of this period" at £825 per calendar month 
and at and after the same rate for any part of a month, payable half- 
monthly in advance. This six weeks and guaranty provision creates 
a sort of twilight period which distinguishes this charter from char- 
ters for a fixed term or charters for "about" a certain period which we 
considered in the case of The Rygja, 161 Fed. 106, 88 C. C A. 270. 

By the charter the owners agreed to let, and the charterer agreed to 
hire, the vessel so that if the charter teiminated within the twilight pe- 
riod, e. g., when sufficient time was not left to complete any of the 
voyages authorized, it would seem as if the owners had the same rig^ht 
to withdraw the vessel from the service of the charterer as the char- 
terer had to redeliver her to the owners. But we think the provision 
was intended for the benefit of the charterer and gave it the right if it 
chose to do so to t^e the vessel for eleven months and one week or for 
twelve months and three weeks with, however, the duty of redelivering 
at the date fixed. Certainly this was the practical construction which 
the parties gave to it because on November 1, 1905, the charterer noti- 
fied the owners that it elected to use the steamer for the maximum pe- 
riod, viz., one year and three weeks. The owners made no objection 
and after the expiration of that time, viz., December 12, 1905, the char- 
terer paid and the owners accepted hire at the increased rate of £900 
provided for in the extension of the charter now to be considered. 

October 6, 1905, the parties agreed that the charter should be "ex- 
tended for a further period of three calendar months from expiration 
of period named in original charter, charterers agreeing to redeliver 
steamer within two weeks less or any part thereof or within four weeks 

•For other cases see same topic A § ntjmbeb In Dec. A Am. Digs. 1907 to date, A Rep'r Indi 
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more or any part thereof than this period" and to pay hire at the rate 
of £900 instead i825 per calendar month. 

We think the district judge was right in this situation of things in 
holding that the original charter terminated and the extension began 
December 12, 1905. 

Under this extension the charterer had a right to redeliver within 
two weeks or any part thereof less or within four weeks or any part 
thereof more than the period of three calendar months from December 
12, 1906, but was bound not to redeliver either earlier or later than 
those dates. Accordingly it had a right to the use of the vessel to 
April 9, 1906. 

March 21, 1906, the owners billed the charterer for one-half the 
hire of the month beginning that date — ^that is, up to April 6th — which 
it paid. The evidence shows that no voyage authorized by the char- 
ter could be performed before April 9th. 

March 26th the vessel lay unloaded at Philadelphia ; the charterer 
having the right to redeliver her or to use her for 14 days longer and 
no more. 

The parties were apparently contemplating, though no agreement 
was made on the subject, a redelivery at a port in the United Kingdom 
or on the Continent between Bordeaux and Hamburg, which would 
have been entirely agreeable to the owners, as they had made a new 
charter for the vessel to be entered on in Europe. 

The charterer supplied the vessel with coal and ordered her to 
Hampton Roads for orders, where she arrived March 28th. It then 
determined to send the vessel to Cuba for a cargo of sugar to New 
York, whereupon, March 29th, the owners withdrew her from the 
service of the charterer and returned the hire paid for the time between 
March 29th and April 6th. 

The owners had no right to do this before April 9th, if the charterer 
chose to keep the vessel, but as it could not employ her between March 
29th and April 9th, the return of the hire for that period and payment 
for the coal put aboard would be full compensation except for expenses 
incurred in contemplation of another voyage. It is evident that both 
parties were contemplating another voyage and liability for expenses 
incurred because of this by the charterer must depend upon the equities 
of the case. The owners had made a new engagement to be entered 
upon by the vessel in Europe; the charterer was fully aware of this 
fact. It solicited freight for Europe and ordered preparations to be 
made by the ship for grain, which was a European cargo. The char- 
terer must have; known that this was the understanding of the own- 
ers and that it was a reasonable understanding. The equities seem to 
us to be entirely with the owners, and we think the trial judge was 
right in dismissing the charterer's claim for damages for wrongful 
withdrawal. 

The second cause of action is for the expense of rebagging canary 
seed carried in the lower forepeak. The only cargo space left when 
the seed was loaded was the afterpeak and the lower forepeak. The 
master wished the seed to go in the afterpeak because he thought the 
forepeak not a fit place for what he called perishable cargo. The 
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charterer's stevedores, on the other hand, insisted on its going in the 
f orepeak because another consignment of canary seed had been put in 
the afterpeak and the owners of the two consignments feared they 
might get mixed. The evidence satisfies us that the forepeak is a 
proper place for such a cargo, and that it was so on this occasion but 
for the fact that oil from the ship's stores in the upper forepeak leaked 
through the deck. The libel rested the claim on bad stowage, but the 
libelant now puts it on unseaworthiness ; that is, the unfitness of the 
ship to carry the cargo. The claimant has had no opportunity to meet 
this charge, and for this reason consideration of the claim oughf to 
have been denied. 
The decree is affirmed, with costs. 



UNITED STATES v. BALSARA. 

(Circuit Court of Appeals, Second Circuit July 1, 1910.) 

No. 186. 

1. AiJENB (§ 61*) — ^Natubalization— ••Free White Persons." 

"Free white persons," within Rev. St. § 2169 (U. S. Oomp. St 1901. p. 
1833), limiting the naturalization act (Act June 29, 1906, c. 3592, 34 Stat 
596 [U. S. Comp. St Supp. 1909, p. 97]) to such persons, includes mem- 
bers of the white, or Caucasian race, as distinct from the blade, red, 
yellow, and brown races ; and hence a Parsee is entitled to admission to 
citizoiship. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. {§ 119-122; Dec. 
Dig. § 61.* 

For other definitions, see Words and Phrases, voL 8, pp. 7446, 7447.] 

2. Statutes (| 159*) — Repeai« by Implication. 

A statute inconsistent with or repugnant to a subsequent act is repealed 
by the latter, though not mentioned therein. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §f 229, 231 ; Dec 
Dig. I 159.* 

Rei)eal of statutes by implication, see note to First Nat. Bank ▼. Wel- 
denbeck, 38 C. C. A. 136.] 
8. AI.IEN8 (§ 61*)—Natubamzation— Statutes Not Repealed. 

Naturalization Act June 29, 1906, c. 8592, 34 Stat 596 (U. S. Comp. St 
Supp. 1909, p. 97), did not impliedly repeal Rev. St. § 2169 (U. S. Comp. 
St. 1901, p. 1333), limiting the naturalization provisions of such statutes to 
•'free white persons." 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §( 119-122; Dec. 
Dig. ( ei.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Application by Bhicaji Franyi Belsara for admission to citizenship. 
From an order admitting applicant (171 Fed. 294), the United States 
appeals. Order affirmed. 

Henry A. Wise, U. S. Dist. Atty., and A. S. Pratt and Carl E. Whit- 
ney, Asst. U. S. Attys. 

Rounds & Shurman, for appellee. 

Louis Marshall and Max J. Kohler, for Syrian interveners. 

*For other cebm see same topic A S nuicbsb in Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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Before COXE and WARD, Circuit Judges, and HAZEL, District 
Judge. 

WARD, Circuit Judge. The Parsees emigrated some 1,200 years 
ago from Persia into India, and now live in the neighborhood of Bom- 
bay, to the number of about 100,000. They constitute a settlement by 
themselves of intelligent and well-to-do persons, principally engaged in 
commerce, and are as distinct from the Hindus as are the English who 
dwell in India. Balsara himself is a merchant of this city, entirely 
qualified for citizenship but for the fact, as the government contends, 
that he is not within section 2169 of the United States Revised Statutes 
(U. S. Comp. St. 1901, p. 1333), which provides as to naturalization: 

"The provisions of this title shall apply to aliens being free white persons 
and to aliens of African nativity and to persons of African descent." 

Counsel have furnished us with such complete and interesting briefs 
that detailed consideration of the cases, laws colonial, state and federal 
and public documents referred to would extend this opinion to inor- 
dinate length. Therefore we will state our conclusions only. 

The expression "free white persons" is found in all our naturaliza- 
tion acts since 1790, except for the brief period between 1873 and 
1875, when they were omitted from the Revised Statutes. The gov- 
ernment contends that the words must be construed to mean what the 
Congress which passed the first naturalization act in 1790 understood 
them to mean, and, no immigration being then known except- from 
England, Ireland, Scotland, Wales, Germany, Sweden, France, and 
Holland, Congress must be taken to have intended aliens coming from 
those countries only. The consequence of this argument, viz., that 
Russians, Poles, Italians, Greeks, and others, who had not theretofore 
immigrated, are to be excluded, is so absurd that the government ex- 
tends the intention of Congress to all Europeans. 

On the other hand, counsel for Balsara insist that Congress intended 
by the words "free white persons" to confer the privilege of naturali- 
zation upon members of the white or Caucasian race only. This we 
think the right conclusion and the one supported by the great weight 
of authority. In re Ah Yup, 5 Sawy. 155, Fed. Cas. No. 104; In re 
Saito (C. C.) 62 Fed. 126; In re Camille (C. C.) 6 Fed. 256; Matter 
of San C. Po., 7 Misc. Rep. 471, 28 N. Y. Supp. 383 ; In re Buntaro 
Kumagai (D. C.) 163 Fed. 922; In re Knight (D. C.) 171 Fed. 297; 
In re Najour (C. C.) 174 Fed. 735; In re Halladjian (C. C.) 174 Fed. 
834. Doubtless Congressmen in 1790 were not conversant with ethno- 
logical distinctions and had never heard of the term "Caucasian race" 
mentioned in some of the foregoing decisions. They probably had 
principally in mind the exclusion of Africans, whether slave or free, 
and Indians, both of which races were and had been objects of serious 
public consideration. The adjective "free" need not have been used, 
because the words "white persons" alone would have excluded Africans, 
whether slave or free, and Indians. Still effect must be given to the 
words "white persons." The Congressmen certainly knew that there 
were white, yellow, black, red, and brown races. If a HebreWj a 
native of Jerusalem, had applied fpr naturalization in 1790, we cannot 
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believe he would have been excluded on the ground that he was not a 
white person, and, if a Parsee had applied, the court would have had 
to determine then just as the Circuit Court did in this case, whether 
the words used in the act did or did not cover him. 

We think that the words refer to race and include all persons of the 
white race, as distinguished from the black, red, yellow, or brown 
races, which differ in so many respects from it. Whether there is any 
pure white race and what peoples belong to it may involve nice dis- 
criminations, but for practical purposes there is no difficulty in saying 
that the Chinese, Japanese, and Malays and the American Indians do 
not belong to the white race. Difficult questions may arise and Con- 
gress may have to settle them by more specific legislation, but in our 
opinion the Parsees do belong to the white race and the Circuit Court 
properly admitted Balsara to citizenship. 

We think this view is confirmed by the legislation enacted between 
1870 and 1875. Act July 14, 1870. c, 254, 16 Stat. 254, amending 
the naturalization laws, provided in section 7 : 

"That the naturalization laws are hereby extended to aliens of African 
nativity and to persons of African descent" 

As negro immigration from Africa is and was totally unknown, the 
legislation can only be explained as a result of the sentiment created by 
the Civil War. The words "free white persons" were left in the law, 
indicating the intention to exclude other races than the African. The 
revisers of the laws of the United States, whose revision was adopted 
at the first session of the Forty-Third Congress, 1873, to 1874, re- 
ported (section 2169, title 30), on the subject of naturalization in the 
following words : "The provisions of this title shall apply to aliens 
of African nativity and to persons of African descent." As the re- 
visers were not authorized to change the law, the omission of the 
words "free white persons" was evidently an oversight and it was cor- 
rected by Act Feb. 18, 1875, c. 80, 18 Stat. 318, entitled, "An act to 
correct errors and to supply omissions in the Revised Statutes of the 
United States" as follows : 

"Sec. 2169 is amended by inserting in the first line after the word 'aUens' 
the words 'being free white persons and to aliens.' " 

Of course, between 1873 and 1876, Congress having adopted the Re- 
vised Statutes, any alien was eligible to naturalization.- In re Ah 
Chong (C. C.) 2 Fed. 733, 739. If in 1875, when they were amended, 
Congress had intended the privilege of naturalization to be restricted 
to Europeans and Africans, as contended by the government, it would 
presumably have inserted a more accurate expression than "free white 
persons" in the section. On the other hand, if it had intended the law 
to apply to all aliens except those expressly excluded, it would have re- 
pealed the section altogether, leaving section 2165 to apply as it reads 
to all aliens. 

Counsel for certain Syrian interveners as amici curise contend that 
the words "free white persons" were used simply to exclude slaves 
and free negroes. If so, of course, all other aliens were included. This 
is enforced by the further argument that the act of June 29, 1906 (Act 
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June 29, 1906, c. 3592, 34 Stat 596 [U. S. Comp. St. Supp. 1909, p. 
97]), repealed section 2169, Rev. St'U. S., by necessary implication, 
and that all aliens except those expressly excluded, like the Chinese, 
are now eligible to citizenship. The act of 1906 does provide for a uni- 
form rule for the naturalization of aliens throughout the United States. 
Section 4, regulating proceedings, like section 2166, Rev. St. U. S., 
provides "that an alien may be admitted to become a citizen of the 
United States in the following manner and not otherwise." But sec- 
tion 2169, supra, limited the application of the whole title to persons 
being free white persons or of the African race, and section 26, the re- 
pealing clause of the act of 1906, makes no mention of section 2169. 
Of course, if the latter is inconsistent with or repugnant to the act, it 
IS repealed, though not mentioned. But we do not think it is. Indeed, 
the form annexed for declaration of intention requires the applicant 
to state his color as well as his complexion. It seems to us incredible 
that Congress could have intended to make such a departure from ex- 
isting law by implication merely. 
The order is affirmedl 



THE MONTAUK. 

(Clrcalt Court of Appeals, Second drcait June 14, 1910.) 

No. 231. 

Ck>LiJ8iON (§ 93*) — Steah Vessrls Gbossino— Violation of Rules. 

The ferryboat Montauk on her way across the Bast river to her 
Brooklyn Blip came into collision with transfer tug 18, which was coming 
op with a car float on each side. The Montauk three times blew signals 
of two whistles, which were not answered. The tug kept her course until 
immediately before collision, when she changed slightly to port, and the 
Montauk keiTt her course. Before collision, both vessels reversed full 
speed astern. Held, that the Montauk was clearly in fault for violation 
of inspectors' rule 2, which required her; having the tug on her starboard 
side^ to keep out of the way, and for persisting in crossing the bows of 
the tug without agreement and when manifestly dangerous ; that the tug 
was not in f&ult, inland rules (Act June 7, 1897, c. 4, art. 21, 30 Stat. 101 
[U. S. Oomp. St 1901, p. 2863]) requiring her to keep her course and 
speed; and, neither such rules nor the inspectors' rules requiring her 
to answer the Montauk's signals if she did not assent thereto, her slight 
change of course immediately before collision, if not Justified by the 
''special circumstances" under article 27, was an error in extremis. 
[Ed. Note.— For other cases, see ColUsion, Dec. Dig. | 93.*] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by the New York, New Haven & Hartford Rail- 
road Company against the ferryboat Montauk, the Union Ferry Com- 
pany, claimant. From the decree, libelant appeals. Modified. 

James T. Kilbreth, for appellant. 

James J. Macklin and De Lagnel Berier, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For othar cases ses same topic ft { mmsBB in Dec. ft Am. Digs. 1907 to data, ft Rep'r Indexes 
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WARD, Circuit Judge. April 22, 1907, a little after 1 p. m., the 
ferryboat Montauk, on her way from her slip at Whitehall, N. Y., 
to her slip at the foot of Hamilton avenue, Brooklyn, saw the tug 
Wetherell with two schooners lashed together in tow on a hawser 
about 125 feet long coming up Buttermilk Channel. At the same 
time, just overtaking the schooners on their starboard hand was trans- 
fer 18 with a loaded car float some 300 feet long on each side, making 
a flotilla of about 100 feet in width. 

The District Judge has hardly discussed the signals exchanged, 
the movements of the three vessels, or the way in which the Montauk 
and No. 18 came together, but, adopting substantially the story of the 
Montauk as to the signals, he finds the Montauk at fault for not 
keeping out of the way and the transfer for not answering and for 
changing her course somewhat to port just before the collision. The 
facts as stated by him are that the Montauk blew a signal of two 
whistles three times and then reversed full speed astern; that the 
Wetherell starboarded and went under the Montauk's stern ; that the 
transfer, giving no answer, stopped and chariged her course a little 
to port just before the collision. 

He regarded the situation as governed by inspectors' rules 2 and 3, 
then in force. It must be said that they are not very clear, nor al- 
together consistent with the inland rules of 1897 (sections 2 and 5): 

"Rule 2. When steamers are approaching each other in an oblique direc- 
tion, as shown in the diagrams of the fourth and fifth situations, so as to in- 
volve risk of collision, the vessel which has the other on her own starboard 
side shall keep out of the way of the other, which latter vessel shall keep her 
course and speed; the steam vessel having the other on her starboard side 
indicating by one blast of her whistle her intention to direct her course to 
starboard, so as to cross the stem of the other steamer; and two blasts, her 
intention of directing her course to port, which signals must be promptly an- 
swered by the steamer having the right of way, but the giving and answering 
signals by a vessel requiring to keep her course shaU not valry the duties and 
obligations of the respective vessels. 

''Rule 3. If, when steam vessels are approaching each other, either vessel 
fails to understand the course or intention of the other, from any cause, the 
vessel so in doubt shall immediately signify the same by caving several short 
and rapid blasts, not less than four, of the steam whistle ; and if the vessels 
shall have approached within half a mile of each other, both shall be imme- 
diately slowed to a speed barely sufficient for steerageway until the proper 
signals are given, answered, and understood, or until the vessels shall have 
passed each other. 

"Vessels approaching each other from opposite directions are forbidden to 
use what has become technically known among pilots as 'cross signals' — ^that 
is, answering one whistle with two, and answering two whistles with one. In 
all cases, and under all circumstances, a pilot receiving either of the whistle 
signals provided in the rules, which for any reason he deems injudicioos to 
comply with, instead of answering it with a cross signal, must at once observe 
the provisions of this rule.*' . 

Rule 2 applies to steam vessels meeting each other in oblique direc- 
tions. It requires the burdened vessel to indicate by whistle her in- 
tention either to cross the bow or to go under the stem of the privi- 
leged vessel. The privileged vessel is required to answer evidently 
with the same signals for the purpose of indicating that she under- 
stands the intention of the burdened vessel. Thte legal obligations of 
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each remain unaffected; that is, the burdened vessel must keep out 
of the way and the privileged vessel must hold her course and speed 

Rule 3 provides that, when either one of steam vessels approach- 
ing each other in any direction fails to understand the course or inten- 
tion of the other, she shall blow several short, rapid blasts. It then 
forbids cross-signals to be blown by vessels approaching each other 
from opposite directions — that is, meeting head and head or nearly 
so — from which it may be fairly inferred that cross-signals may be 
blown by vessels approaching in other directions. Then it provides 
that "in all cases and under all circumstances" a vessel which deems 
a signal injudicious must instead of answering with a cross-signal ob- 
serve the provisions of this rule ; that is, slow down to a speed barely 
sufficient for steerageway, etc. 

The diuties of the privileged vessel to be collected from these two 
rules are as follows : If she does not understand the intention of the 
burdened vessel, she must blow several short, sharp blasts. If she 
does understand and thinks the intention of the burdened vessel 
judicious, she replies with the same signal. If she does understand, 
but thinks the intention injudicious, she immediately slows to a speed 
barely sufficient for steerageway. Two of these requirements plainly 
conflict with Inland Rules 1897, art. 18, rule 1 (Act June 7, 1897, c. 
4, 30 Stat. 100 [U. S. Comp. St. 1901, p. 2881]) of which requires 
steam vessels to answer signals only when approaching each other 
head and head, or nearly so, and article 21 of which requires the privi-. 
leged vessel to. keep her course and speed. 

The pilot of the transfer thought the signal from the Montauk 
was injudicious, which it certainly was. Accordingly under the 
inspectors* rules his duty was not to answer that signal, but im- 
mediately to slow down to a speed barely sufficient for steerageway. 

At the time of the collision both vessels were reversing full speed 
astern, and the injuries to the Montauk show that neither could have 
had much headway. The transfer's starboard float struck the Mon- 
tauk's forward rudder and the port float went under her starboard 
guard, inflicting very little damage. The only fault which could be 
imputed in our opinion to the transfer was her failure to hold her 
course and speed as required by article 21 of the inland rules. But 
her failure to do this, if not justified under article 27 to avoid imme- 
diate danger in the special circumstances of the case, was not a fault, 
but an error in extremis, when the collision owing to the gross fault 
of the Montauk was imminent. The decree is modified with instruc- 
tions to the District Court to enter a decree in favor of the New York, 
New Haven & Hartford Railroad Company for its damages against 
the claimant of the Montauk, with interest and costs of both courts. 
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THE EDMUND MORAN. 

(Circuit Court of Appeals, Second Circuit June H 1010 

No. 201. 

1. CoixisioN (I 123*)— Defenses— "iNBViTABUB Accident^*— Bxtbden of 

Pboof. 

To sustain the defense of inevitable accident in a suit for collision, 
the defendant has the burden of proof» and must show either what was 
the cause of the accident, and that the result of that cause was inevi- 
table, or he must show all the possible causes and with regard to every 
one of such possible causes that the result could not have been avoided. 

[Ed. Note.— For other cases, see Collision, Cent Dig. || 259-281 ; Dec. 
Dig. 1 123.* 

For other definitions, see Words and Phrases, vol. 4, pp. 3571-3573.] 

2. Collision (§ 22*) — ^Defenses— Inevitable Accident. 

A tug came into collision with a canal boat in tow of another tug on 
a crossing oourse by reason of the breaking of her steering cable when 
she attempted to change her course at a distance of 00 to 70 feet from 
the tow. There was testimony that, even if the cable were sound, it 
might have been broken by a sudden porting such as was required at 
that short distance to dear the canal boat Held that such evidence did 
not sustain the defense of inevitable accident; it not appearing that the 
tug*s course could not have been changed sooner without subjecting the 
cable to such strain. 

[Ed. Note.— For other cases, see Collision, Cent Dig. I 19; Dec. Dig. 
§ 22.*] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by John Newman and others against the steam tug 
Edmund Moran, the Moran Towing &. Transportation Company, claim- 
ant. Decree for libelants (173 Fed. 109), and claimant appeals. Af- 
firmed. 

Carpenter & Park, for appellant. 

James J. Macklin and De Lagnel Berier, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 15, 1908, at about 6 :15 p. m., the tide 
being flood in the North and ebb in the East River, with little or no 
wind and a clear atmosphere, the tug Edmund Moran left the Battery 
landing bound down the Upper Bay. At the same time the tug Glen 
Cove towing two canal boats side by side on a hawser about 125 feet 
long, with a third canal boat. The Bronx, astern of the port boat of the 
first tier, was proceeding from the North into the East River. A 
Pennsylvania tug bound from the East River into the North River 
with a barge alongside passed between the vessels. In this situation 
the courses of the Glen Cove and Moran were crossing and it was the 
duty of the Moran to keep out of the way. When heading for the 
Bronx and not more than 70 feet away, she undertook to swing some 

*For oUier casei see same topic A { mumbbb in Dec. ft Am. Digs. 1907 to date, ft Bep'r Indexes 



Digitized by 



Google 



THE EDMUND MORAN. 701 

six points to starboard to clear the canal boat's stern. Seeing that the 
tug did not answer her helm, the pilot rang to reverse full speed astern, 
notwithstanding which he struck the boat loaded with coal violently 
enough to cut off her stem. His report to the inspectors, made the 
day after the collision, shows how close the tug must have been to the 
canal boat, and how fast she must have been going when he discovered 
that the steering gear would not work. He says : 

"I had scarcely reached a point 600 feet abreast of the landing when my 
steering wire parted. I Immediately flonnded my alarm whistles and rang for 
full speed astern; hut, before my tug could reverse, I struck a coal boat 
which was the stern boat In a tow of three in charge of the tug Glen Cove. 
The coal boat sank almost Immediately, and I was unable to secure her 
name." 

The cable which parted was made of iron wire around a core of 
hemp consisting of 6 strands, each strand composed of 6 strands of 
7 wires each of 252 in all. All the wires were parted at the break. 

The district judge overruled the defense because of testimony offered 
by the libelant to the effect that the wire cable showed signs of wear. 
The claimant contends that this finding i& so contrary to the evidence 
that the decree should be reversed. But, adopting the claimant's stor>% 
we come to the same conclusion. Its witnesses testified that the cable 
was of the usual kind and size for the purpose, bought of a first-class 
manufacturer, inspected twice a week, and now showing no signs of 
a defect ; in qther w:ords, the claimant proves no cause for the parting. 
In the case of the Merchant Prince, Prob. Div. (1892) 179, the Court 
of Appeals reversed the Admiralty Judge, Sir Charles Butt, and held 
a collision was not due to inevitable accident. Lord Justice Fry said : 

"The burden rests on the defendants to show Inevitable accident To sus- 
tain that, the defendants must do one or other of two things. They must ei- 
ther show what was the cause of the accident, and show that the result of 
that cause was Inevitable, or they must show all the possible causes, one or 
other, of which produced the effect, and must further show with regard to 
every one of these possible causes that the result could not have been avoid- 
ed. Unless they do one or other of these two things, it does not appear to me 
that they have shown inevitable accident." 

This language was cited with approval by the Circuit Court of Ap- 
peals for the Sixth Circuit in The Olympia, 61 Fed. 120, 9 C. C. A. 
393, although in that case the court found the collision was due to in- 
evitable accident. 

There is testimony in this case that a sudden porting would cause a 
shock upon the steering cable likely to break it if a little slack, even 
if it were strong enough for ordinary use. The witnesses of the claim- 
ant exactly describe a situation in which a sudden porting was neces- 
sary. They admit that in order to clear the canal boat the tug, when 
within 60 or 70 feet, had to change her course to starboard 6 points. 
The claimant not having shown any affirmative cause why the cable 
parted, has it disposed of this possible cause? The pilot says that when 
126 feet (a length and a half) away from the canal boat he started to 
port, and, finding that the tug did not answer, when within 60 to 60 
feet he put the helm over hard aport and rang to go full speed astern. 
We do not believe that the steering rope parted under a gentle porting. 



Digitized by 



Google 



702 180 FEDERAL REPOBTBB. 

It was because the pilot allowed himself to get so close to the canal 
boat that a sudden hard-aporting was necessary to clear her. By the 
exercise of reasonable care the accident could have been avoided and 
therefore it was not inevitable. 
Decree affirmed, with interest and costs. , 



NORrHWBSTEBN TOWNSITB OO. v. FIDELITY & DEPOSIT 00. OF 

MARYL.AND. 

(Oircult Court of Appeals, Eighth Circuit July 26, 1910.) 

No. 3,295. 

(Syllabus by the Court,) 

Principal and Surety (| 79*) — Extent of Liabilitt— Different Capacities. 

No liability of surety for acts of employ^ as the officer or servant of 
a third party. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. 8 125; 
Dec. Dig. § 79.*] 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action by the Northwestern Townsite Company against the Fidelity 
& Deposit Company of Maryland. Judgment for defendant, and 
plaintiff brings error. Affirmed. , 

Charles L. Moore (John C. Moore and John A. Remy, on the brief), 
for plaintiff in error. 

Frank Dale (A. G. C. Bierer and Benj. P. Hegler, on the brief), for 
defendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Henry H. Watkins was the treasurer 
of the Northwestern Townsite Company, and the cashier of the Citi- 
zens* Bank of Enid, Okl. On warranties of the townsite company 
that Watkins would be permitted to pay out moneys of the company 
only on check, that he would be required to deposit all the company's 
funds coming to his possession in the bank upon their receipt, that he 
would have no authority to indorse checks drawn to the order of the 
company nor to sign checks on its behalf, the Fidelity & Deposit Com- 
pany of Maryland agreed with the townsite company to reimburse it 
for such pecuniary loss as it should sustain during the term of one year 
by any act of larceny or embezzlement upon the part of Watkins in the 
rendition of his service as treasurer of the company. One Chambers 
had purchased lots of this company, and he and the company had 
agreed that the deeds for these lots should be deposited with the bank 
to be delivered by the latter to Chambers as he should pay for them. 
Chambers had a general deposit account with the bank, and he took 
the deeds from it and paid for them by giving to the company his 
checks on his credit in the bank for $15,500, and the bank charged 
Chambers and credited the townsite company on its books with tikis 

•For oUier cases see same topic A 9 numbsb in Dec. ft Am. Dies. 1907 to date, ft Rep'r Indexes 
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amount The townsite company accepted this credit and checked out 
all but $10,694.40 of it before the bank failed. It failed indebted to 
the townsite company in the latter amount. At the times when Cham- 
bers' checks were received and the credits were transferred thereon 
from Chambers to the townsite company the bank was insolvent, and 
Watkins knew it. He, however, took no part whatever in the making 
of the sales of the lots to Chambers, in the deposit of the deeds with 
the bank, and in the receipt of the checks in payment for them, ex- 
cept that in one instance he sent a deposit slip showing a credit of the 
amount of one of Chambers' checks to the townsite company. The 
insolvency of the bank was caused by the use of its funds by Watkins 
as its cashier for some purpose other than the payment of the rightful 
obligations of the bank. After the failure of the bank the townsite 
company sued the fidelity company on its indemnity contract for the 
$10,694.40, and it is assigned as error that upon the facts which have 
been recited the court below rendered judgment for the defendant. 

The argument is that as Watkins knew that the bank was insolvent 
when the checks of Chambers were passed to the credit of the townsite 
company, the title to the money which these checks represented never 
vested in the bank, but the money was held by it for the townsite com- 
pany as a trustee ex maleficio and Watkins, by his unlawful use of 
this money as cashier of the bank, was guilty of larceny or embezzle- 
ment as treasurer of the townsite company. This contention is un- 
sound because no money was ever deposited with the bank by or for 
the townsite company by means of the use of the checks of Chambers. 
The actual transaction was that the credit of $15,500 which Chambers 
had with the insolvent bank was transferred by means of his checks 
to the townsite company, so that after the transfer the bank owed to 
the townsite company the debt of $15,500, which it previously owed to 
Chambers. There is neither finding nor evidence that Chambers was 
aware of the insolvency of the bank, or that he participated in any way 
in any fraud upon the townsite company, and therefore there is no 
basis for the contention that the bank was ^ trustee for or other than 
the debtor of the townsite company. 

Again, it is for the acts of larceny or embezzlement of Watkins in 
the performance of his duties as treasurer of the townsite company 
and for these only that the fidelity company undertook to indemnify 
the townsite company and his acts of appropriation were of the funds 
of the bank and were committed by virtue of his office of cashier of the 
bank and not in the performance of any of his duties as treasurer of 
the townsite company. A surety company which indemnifies a cor- 
poration against the acts of larceny or embezzlement of its officer or 
servant in the discharge of the duties of his position is not liable for 
his acts of larceny or embezzlement in the discharge of the duties of 
his position as an officer or servant of a third party. 

The judgment below was right, and it must be affirmed. 

It is so ordered. 



Digitized by 



Google 



704 180 FEDERAL BBPOBTEB. 

PENNSYLVANIA STEEL (X). et al. v. NEW YORK CITY RY. CO. et aL 

(Circuit Court of Appeals, Second Circuit May 2, 1910.) 

No. 317. 

Stbbet Railboads (8 55*) — Foreclosijrk of Mobtgages—Receivebship— Im- 

PBOVEMENT OF PBOPEBTT. 

A court of equity, which through its receiyers la operating an exten- 
sive system of street railroads pending the foreclosure of mortgages and 
liens on its various parts, has power in its discretion to authorize the ex- 
penditure of money by the receivers in the completion of car houses, 
which were being rebuilt or enlarged on certain of the lines, where in Its 
Judgment such expenditure is necessary to meet the requirements of the 
system and render adequate service to the public, leaving the question of 
the distribution of the expense as between the different mortgagees to be 
determined on a final accounting. 

[Ed. Note. — ^For other cases, see Street Railroads, Cent Dig. S 134 ; Dea 
Dig. « 55.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. With 
this case were heard suits in equity by the Morton Trust Company, 
by the Guaranty Trust Company of New York, and by the Mort(Mi 
Trust Company against the Metropolitan Street Railway Company 
and others. From an interlocutory order of the Circuit Court (171 
Fed. 1019) the Morton Trust Company and the Guaranty Trust Com- 
pany appeal. Affirmed. 

Bronson Winthrop, Charles T. Payne, and George Roberts, for Mor- 
ton Trust Company. 

Julien T. Davies and Brainard FoUes, for Guaranty Trust Com- 
pany. 

Arthur H. Masten, William M. Chadboume, and Ellis W. Leaven- 
worth, for Joline and Robinson, receivers. 

Before COXE and WARD, Circuit Judges, and HOLT, District 
Judge. 

WARD, Circuit Judge. These are appeals from an order of the 
Circuit Court authori:?ing the receivers of the Metropolitan street 
Railway Company to expend some $400,000 out of income for the com- 
pletion of three certain car houses, one of which had been destroyed 
by fire, all three of which were being reconstructed on a larger scale. 
The appellants are respectively the trustee under the general mort- 
gage of the Metropolitan Street Railway Company to the Guaranty 
Trust Company and the trustee under the refunding mortgage to 
the Morton Trust Company. Both mortgages are being foreclosed. 
The car houses are being erected on ground covered by the latter 
mortgage only. Both trustees object that there is no sufficient proof 
that such extensive construction is necessary. The necessity of car 
houses is quite clear; also that they should be erected on the ground 

•For other case* lee same topic A 8 kumbbb in Dec. ft Am. Dlga. 1907 to data^ ft R6p*r Ind«BM 
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on which they originally stood; and also that, when erected, they 
should be sufficient for the requirements of the system which ttie 
receivers were operating. We think that it was within the sound dis- 
cretion of the Circuit Court, in view of all the circumstances, to say 
how extensive "Tiie improvements should be, and are not disposed to 
interfere with its conclusion on this point. 

The other objections arise out of the competition between the two 
mortgages. The trustee of the general mortgage insists that these 
car houses directly benefit the refunding mortgage, which alone cov- 
ers the premises, and therefore the receivers should be reimbursed 
for the expense of construction out of the property covered by it. 
On the other hand, the trustee of the refunding mortgage says that 
it is a first lien only upon real estate, which, instead of being im- 
proved in value, is injured by the erection of the car houses, especially 
if it be sold to a person not purchasing the railroad system, upon 
which the general mortgage is a first and the refunding mortgage a 
second lien. Therefore it is contended that the expense of construc- 
tion should be imposed upon the property of the Metropolitan Street 
Railway Company, for whose benefit, as a railway systepi, it is in- 
curred. 

Each appellant contends that the order should be amended to cover 
Its contention. The Circuit Court and this court have persistently 
held that the disposition of all competing equities is to be reserved 
until the final distribution of the whole fund. Judge Lacombe's mem- 
orandum, handed down with the order appealed from, shows plainly 
that this was his intention. An application to him for a resettlement 
would certainly have resulted in the insertion of a provision that pay- 
ment out of income in the first instance should not prejudice the claims 
of any one upon final, distribution. 

The order is affirmed, but, as some of the parties think that, as 
drawn, it will finally conclude the matter, with instructions to tihe Cir- 
cuit Court to resettle it in this particular, if application to that end 
be made. 



THE CHEISTIANIA BAIRD. 

(Circuit Ck>urt of Appeals, Second Circuit. May 2, 1910.) 

No. 215. 

TowAOx (I 11*)— Collision Bstwebn Tows— Fault op Tuo. 

A tag passing down the Passaic river with a scow on one side and a 
schooner in tow on a hawser, held liable for a collision between the tows 
whUe passing through the draw of a railroad bridge, on the ground that 
the master failed to signal the bridge in time and while waiting for the 
opening of the draw after the passing of trains permitted the tug to drift 
^ too near the bridge and too close to one side, by reason of which the scow 
struck the trestle on that side, breaking the lines and causing the colli- 
Bion with the following schooner. 

, [Ed. Note.— For other cases, see Towage^ Cent Dig. i 19; Dec. Dig. 
§ ll.*3 

•For other cases see same topic A S numbbb In Dec. ft Am. Digs. 1907 to date« ft Rep'r Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by Mary F. Schultz against the steam tug Christi- 
ania Baird ; the Passaic River Towing L4ne, claimant. Decree for li- 
belant (169 Fed. 217), and claimant appeals. Affirmed. 

Martin A. Ryan, for appellant. 
Peter Alexander, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. February 14, 1907, the tug Christiania 
Baird, bound down the Passaic river from Newark to Hoboken with 
the light barge Brimstone on her port side and the light schooner Annie 
E. Webb astern on a hawser about 126 feet long, approached the trestle 
bridge of the Central Railroad of New Jersey which spans Newark 
Bay between Bayonne and Elizabethport. There is an abutment in 
the center of the channel dividing the bridge into two draws, the floor 
over either of which can be lifted after the manner of bascule bridges 
by machinery on the abutment. The tide was running strong ebb with 
a set to the westward. The semaphore on the abutment indicated that 
vessels bound down should go through the eastern draw. The regu- 
lations of the Secretary of War require vessels wishing the draw 
opened to blow a signal of three blasts, and the bridge tender to an- 
swer with a signal of three blasts, if it can be done, or two blasts 
if it cannot. When about a quarter of a mile away and proceeding 
with the tide about six miles an hour, the tug blew three blasts. Re- 
ceiving no answer, and seeing two trains about to cross the bridge in 
opposite directions, she slowed down. When they had passed she 
started up and blew a second signal of three blasts, to which she 
received no answer. Seeing another train approaching from the 
west, the tug when about 600 feet above the bridge slowed down again 
and drifted. The draw was opened when she was about 160 to 200 
feet off and a little to the eastward of the center of the draw in 
order to counteract the set of the tide. It being impossible to stop and 
round to, the tug started up under a jingle bell with her helm hard 
aport, but having no steerageway. The barge struck the trestle on 
the eastern side, parting the lines to the tug, swung around into the 
draw while the schooner, the tug having cast off her hawser, ran 
into the barge and swung around under the influence of the tide 
against the trestle to the east of the draw, sustaining the damage 
complained of. 

The trial judge found that the draw was open in time and that 
the tow would have passed through safely, but for the fact that 
the tug had kept too far to the eastward, as the result of over estimat- 
ing the set of the tide. ^ We think she was more at fault for not 
signaling sooner and stopping. If negligent in both or either of these 
respects, it is no defense to her that the bridge tender was also at 
fault. The claimant defends as it is said principally that a rule may 
be laid down whether tugs which get no reply from a bridge tender 
have a right to proceed, on the assumption that the draw will be 
open. It would be impossible to lay down an absolute rule that a 
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tug discharges its duty to its tow if it proceeds upon this assump- 
tion. Every case must depend upon its own circumstances. The 
best way to arrive at complete justice in such cases will be for the 
tugs, either as bailees of the tow, to sue the bridge owners, or, if they 
are sued alone to bring the bridge owners in under rule 69. 
Decree affirmed, with interest and costs. 



THE FRED RICHARDS. 

(Circuit Court of Appeals, Second Circuit May 2, 1910.) 

No. 191. 

1, Collision (| 66*)— Tug with Tow and Sailino Vessel Meeting — ^Fault 

OP Tug. 

Evidence considered, and 7ieW to show that a tug with a tow on a long 
hawser was solely in fault for a collision at sea in the night between her 
tow and a sailing yacht which met on nearly parallel courses. 

[Ed. Note. — ^For other cases, see Collision, Cent I>lg. § 84 ; Dec. Dig. § 
66.* 

Signals of meeting vessels, see note to The New York, 80 C. C. A. 630.] 

2. Collision (| 77*) — ^Fault^-I/Ookottt. 

The fact that the lookout on a yacht was a Central American Indian 
incapable of speaking English did not impair his efficiency as a lookout 
nor in itself constitute a contributing fault on the part of the yacht for 
a collision brought about by Improper navigation by the other vessel. 

[Ed. Note.— For other cases, see Collision, Cent Dig. H 140-149; Dec 
Dig. I 77.*1 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by Margaret S. Brandreth, as owner of the yacht 
Taormina, against the steam tug Fred Richards. Decree for libelant, 
and claimant appeals. Affirmed. 

Wing, Putnam & Burlingham (James Forrester, of counsel), for ap- 
pellant. 

James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. February 3, 1907, about 9:40 p. m., the 
yawl-rigged yacht Taormina, bound from New York to Newport 
News, came into collision with a barge towing astern of the tug Fred 
E. Richards on a hawser 200 fathoms long. The tug and barge be- 
longed to the claimant, and were bound from Philadelphia to Boston. 
The jibboom and headsails of the yacht were carried away, and she 
began to leak considerably. Under these circumstances it was per- 
fectly natural that signals of distress should have been displayed on 
the yacht, as her witnesses testify they were. The witnesses from the 
tug say that they stood by half an hour (although they did not know 
there had been a collision until they arrived next morning at White- 
stone, Long Island), and saw no distress signals. We do not credit 

•For other cum tee same topic A 8 number in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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their testimony on this point, and are satisfied that they did not lay 
by at all, and failed to see the distress signals because of gross negli- 
gence, or willfully disregarded them. The trial judge held that the 
tug's failure to stand by raised a presumption under the act of Sep- 
tember 4, 1890, that the collision was caused by her fault, and we think 
he was right in so doing. But we arrive at the same conclusion on the 
testimony. 

There is, as usual, great contradiction between the witnesses; but 
certain significant facts are admitted, viz. : The wind was northwest- 
erly; the yacht was proceeding down the coast upon a course S. by 
W. 14 W. ; the tug and tow were proceeding up the coast on a course 
of N.N. E. ; the vessels were going at about the same speed, and ther^ 
was but a diflference of three-quarters of a point between their courses. 
The yacht passed the tug close to, port to port, and struck the star- 
board side of the barge an angling blow, without fouling the towing 
hawser. As she drew with her fin keel some 12 feet, it is obvious 
that the towing hawser must have been slack, and that this must have 
been caused by the stopping of the tug. As the barge was consider- 
ably on the port quarter of the tug and the wind was from the west- 
ward, the tug must either have ported or the barge starboarded. 

We believe the vessels were approaching each other nearly head on 
at*about the same rate of speed, so that their courses would cross at 
a point where they would be very near each other. It was for this 
reason that tlje tug stopped to let the yacht cross her bow, and that the 
yacht, seeing herself in such close proximity to the tug, put her helm 
down, so as to come up into the wind several points and give the tug 
and tow safe clearance. When, however, she discovered the barge on 
her starboard hand, she a£ once put her helm up rather than take the ^ 
risk of crossing the bow of the barge, and scraped along her starboard, 
side. The yacht did not change her course until the tug was in such 
close proximity to her that any change was an act in extremis, for 
which she is not chargeable with fault. 

We do not attach much importance to the fact that the second ofH- 
cer, who was in charge of the yacht at the time of the collision, and the 
lookout, were not examined. The former was drowned before the 
trial, and the latter was a Central American Indian, quite incapable of 
speaking English. This would not prevent him from being an ef- 
fective lookout. 

The claimant relies upon The City of Rio dc Janeiro, 130 Fed. 76, 
64 C. C. A. 410, 69 L. R. A. 71, which does not seem to us applicable. 
In that case the owners were denied the benefit of the law limiting lia- 
bility, because they had manned their vessel with a Chinese crew, who 
had been given no training in launching boats, and, because of their in- 
ability to understand orders after the stranding, the loss of life and 
baggage was greatly increased. 

Decree affirmed, with interest and costs. 
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WIIiMAMS T. MOLTHER et aL 

(Circuit Ck>urt of Appeals, Second Circuit. Joly'l, 1910.) 

No. 332. 

COXTBTB (I 424*) — ^FeDEBAL CoUBTS-nJUBISDICTION—NAVIGATION InSPBOTOBS— 
SXAMINATION 70B PILOT'S LICENSE. 

The federal District Court has no Jurisdiction of an application to 
compel local inspectors of steam vessels to examine an applicant for a 
pilot's license, as authorized by Rev. St i 4442 (U. S. Comp. St 1901» p. 
8037), without having complied with rule 5, t 46, of the board of super- 
vising inspectors, making it a condition precedent to the ai)pllcant's right 
to examination that he shall have served a three years' apprenticeship 
in the deck department of a steamer, sailing vessel, or barge consort 

[Ed. Note. — ^For other cases, see Courts, Dec. Dig. | 424.*] 

Appeal from the District Court of the United States for the North- 
em District of New York. 

Petition by Frank R. Williams against John Molther and another, as 
local inspectors of steam vessels, to compel defendants to examine him 
as ai;i applicant for a pilot's license. From an order denying the ap- 
plication, petitioner appeals. Affirmed* 

Frank R. Williams, pro se. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The petitioner applied in his own proper 
person and in the most informal manner to the District Court of the 
United States for the Northern District of New York for an order 
directing the United States local inspectors of steam vessels for the 
district of Oswego, N. Y., to examine him as an applicant for a license 
to act as pilot, master, or mate on steam vessels under 100 gross tons 
from Ogdensburg to Detroit, on the St. Lawrence river. Lake Ontario, 
Niagara river, Lake Erie, and Detroit river, in accordance with section 
4442, Rev. St U. S. (U. S. Comp. St. 1901, p. 3037), which reads as 
follows : 

"Sec. 4442. Whenever any person claiming to be a skillful pilot of steam 
-vessels offers himself for a license, the Inspectors shall make diligent inquiry 
as to his character and merits, and if satisfied from personal examination of 
the applicant with the proof that he offers that he possesses the requisite 
knowledge and skill, and is trustworthy and faithful, they shall grant him a 
license for the term of one year to pilot any such vessel within the limits 
prescribed in the license ; but such license shall be suspended or revoked upon 
satisfactory evidence of negligence, unskillfulness, inattention to the duties of 
Ills station, or intemperance, or the wilful violation of any provision of this 
tltie." 

The inspectors refused to examine the petitioner, because his appli- 
cation did not show that he had the experience in the deck department 
of vessels required by rule 6, § 46, of the board of supervising inspect- 
ors, which provides : 

"46. No original license for pilot of any route shall be issued to any person, 
except for special license for steamers of 10 gross tons and under, who has 
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not served at least three years In the deck department of a steamer, sail yea- 
49el, or barge consort, one year of which experience mast have been obtained 
within the three years next preceding the date of application for license, 
)V7hicti fact the inspectors may require, when practicable, to be verified by the 
<»rtificate, in writing, of the licensed master or pilot under whom the ai>- 
plicant has served, such certificate to be filed with the application of the can- 
didate." 

Section 24 of the same rule contains a similar provision as to en- 
gineers. The question sought to be raised is whether the inspectors' 
rule has the force of law under section 4405, Rev. St. U. S. (U. S. 
GDmp. St. 1901, p. 3017), the material portion of which is as follows : 

"Sec. 4406. The supervising inspectors and the supervising inspector gen- 
eral shall assemble as a board once in each year, at the city of Washington, 
District of Columbia, on the third Wednesday in January, and at such other 
times as the Secretary of the Treasury shall prescribe, for Joint consulta- 
tion, and shall assign to each of the supervising inspectors the limits of ter- 
ritory within which he shall , perform his duties. The board shall establish 
all necessary regulations required to carry out in the most effective manner 
the provisions of this title, and such regulation when approved by the. Sec- 
retary of the Treasury, shall have the force of law. • • • " 

The petitioner insists that the rule in question is not required to 
"carry out in the most effective manner the provisions of this title," 
in that it restricts applicants, not in respect to their competency, which 
section 4442 was designed to insure, but to a smaller class of persons 
having had a particular kind of experience for a fixed length of time. 
Such or similar restrictions might easily be used to create a dangerous 
monopoly of the business of pilots and marine engineers. The ques- 
tion is therefore not deserving of serious consideration, but we are 
quite clear that the District Court of the United States has no juris- 
diction in the premises. We do not feel called upon to express any 
opinion as to whether the Circuit Court in an equity proceeding could 
pass upon the petitioner's claim as a right founded on a federal statute, 
or whether the only remedy, if one is needed, is by application to Con- 
gress. 

Order affirmed, without costs. , 



CENTRAL TRUST CO. OF NEW YORK v. THIRD AVE. R. CO. et aL 

(Circuit Court of Appeals, Second Circuit May 2, 1910.) 

No. 315. 

SUBBOOAtlON a 83*) — ^FOBECLOSUBK OF MOBTOAGBS— DEBTS ENTITLED TO PXZ- 
OBITT. 

The surety on an appeal bond given by a street raUroad company on 
appeal from a judgment recovered by the city of New York for car license 
fees, which has paid the Judgment and taken an assignment thereof. Is 
subrogated only to the rights given by the judgment; and, there belns 
no statute giving such Judgment any lien or preference^ it is not enti- 
tled to priority of payment over a prior mortgage on a sale of the com- 
pany's property in foreclosure proceedings. 

[Ed. Note.— For other cases, see Subrogation, Cent Dig. H 9&-98; 1>ec. 
Pig. 1 33.*] 
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Appeal from the Circuit Court of the United States for the South- 
em EHstrict of New York. 

Suit in equity by the Central Trust Company of New York against 
the Third Avenue Railroad ^Company and others; the American 
Surety Company of New York, intervener. From an order of the 
Circuit Court, intervener appeals. Affirmed. 

Louis Marshall, for appellant. 

Bowers & Sands Qohn M. Bowers and Middleton S. Borland, of 
counsel), for appellee. 

Evarts, Choate & Sherman (H. J. Bickford, of counsel), for receiver 
Whitridge. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The Central Trust Company, trustee under 
the mortgage of the Third Avenue Railroad Company, brought an ac- 
tion to foreclose. The appellant, the American Surety Company, in- 
tervened and presented its claim to be first paid the sum of $44,561.32 
out of the proceeds of the mortgaged property. The claim for pref- 
erence is rested upon the fact that the appellant, as surety of the rail- 
road company upon an appeal from a judgment in favor of the city of 
New York for car license fees incurred before, but for which suit was 
brought and judgment recovered after, the date of the mortgage, has 
paid the judgment. The special master and the court below denied the 
petition, and we concur in their conclusion. 

The appellant paid the judgment in the ordinary course of its busi- 
ness, in consideration of premiums received from the railroad com- 
pany, without any purpose of benefiting the mortgagee. It is by 
subrogation clothed only with the rights of the city, and these are 
expressed in the judgnient which has been assigned to it, and which it 
may enforce by execution in the usual way. Assuming, in accordance 
with the appellant's contention, that the license fees are to be regarded 
as taxes, still neither they nor the judgment for them are entitled to 
any hen or preference because none is given by statute. This would 
be so even if the claim belonged to the state. Wise v. Wise Co., 153 
N. Y. 50r, 510, 47 N. E. 788. 

The appellant also relies on broad principles of equity derived from 
the maxim that he who asks equity must do equity. Conceding, as it 
contends, that payment of the license fees is such a condition of the 
grant from the state that the state may forfeit the franchise or enjoin 
the operation of the road for nonpayment, still it does not follow that 
the appellant is entitled to a preference for this reason. By payment 
it became in no way connected with the state, which alone can assert 
these rights. City v. Bryan, 196 N. Y. 158, 89 N. E. 467. And we 
cannot assume, for the purpose of displacing the mortgagee's contract 
Jien, that if the license fees had not been paid the city would have 
moved the state to assert these rights against the railroad company and 
that the state would have done so. 

The order is affirmed. 
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AMERICAN PNEUMATIC SERVICE CO. et al, T. SNTDErf «t «2. 

(Circuit Court of Appeals, Third Circuit July 29, 1910) 

No. 1,817. 

1. Patents (8 828*) — Anticipation— Valxditt—Pneumatio Despatch Stsyev. 
The Bavler & Hawkee patent, No. 658,102, for improvementB in pneo- 
matio despatch systems, held not anticipated and valid. 

9L Patents (§ 173*) — Constbuotion of Olaiic&h-Pioneeb Invention— Doo- 

TBINB OF EQTnVAIiBNTS. ^ 

The claims of a patent of a pioneer invention are entitled to some lib- 
erality in the application of the doctrine of equivalents. 

[Ed. Note.— For other cases, see Patents, Cent t)ig. i 248; Dec Dis. 
I 178.*1 

t. Patents d 328*) — Intbingement. 

The Bavier & Hawkes patent No. 658,102, for improvements In pneu- 
matic despatch systems, held infringed. 

McPherson, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Action by the American Pneumatic Service Company and another 
against William V. Snyder and others. Decree of dismissal (174 Fed. 
152), and complainants appeal. Reversed, with directions. 

M. B. Philipp, for appellants. 
Henry P. Simonton, for appellees. 

Before BUFFINGTON, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. This is an appeal by the American 
Pneumatic Service Company and the Pearsall Pnetunatic Tube and 
Power Company from a finsd decree of the circuit court of the United 
States for the district of New Jersey, in a suit in equity brought by 
the appellants against William V. Snyder, William V. Snyder, Jr., and 
Watson B. Snyder, trading as W. V. Snyder & Company, the appel- 
lees, dismissing a bill of complaint for an injunction and an accounting 
because of alleged infringement by the defendants of letters patent of 
the United States No. 668,102, dated September 18, 1900, granted to 
Bavier & Hawkes for improvements in pneumatic despatdi systems- 
No question of title to the patent is raised, and the suit was brought 
by the Pearsall Pnetunatic Tube and Power Company, as owner, and 
the American Pneumatic Service Company, as exclusive licensee for 
the United States and the territories thereof. The patent in suit has 
two claims, both of which are alleged to have been infringed. They 
are as follows: 

"1. A vacuo de^)atch system characterized by the combination of a line of 
tubing; an exhauster operatively connected therewith, and a terminal air- 
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Inlet baring a dosnre which automatically shuts the air-Inlet when no car- 
rier is being despatched and automatically opens same when a carrier is be- 
ing despatched, substantially as described. 

••2. The combination in a vacuo despatch system or a line of tubing, an 
exhauster operatively connected therewith despatch-inlets and discharge- 
outlets normally 'dosed, and a terminal air-inlet on said line remote from 
said exhauster provided with a closure which is arranged to automatically 
shut the said terminal air-inlet when no carrier is being despatched, and au- 
tomatically open it when a carrier is being despatched, substantially as de- 
scribed." 

In the description the patentees say: 

"Our invention relates to improvements in pneumatic-despatch systems, 
especially such as are used for the transmission of cash-carriers iu mercan- 
tile houses. In particular the invention relates to improvements in that 
class of systems wherein a partial vacuum is maintained in the line by an 
exhausting-engine, as a pump, and which systems are known as *vacuo* sys- 
tems. The object of our invention is to attain the highest practicable economy 
in the operation of vacuo systems by reducing the duty of the exhausting- 
engine, which is hereinafter termed the 'exhauster,' to the minimum required 
for the service actually performed when moving the carriers through the 
line, and our invention effects this result by providing a system wherein the 
Une Is closed when no service is being performed — ^that is, when no carrier 
iB being despatched — so that then all the duty put on the exhauster is to 
maintain the requisite slight vacuum in the closed line: but which system 
Is also such that a terminal air-inlet opens to the necessary degree to main- 
tain the requisite movement of air through the line when one or more car- 
riers are being despatched. In the common vacuo system the extremity 
of the line farthest from the exhauster is always open and Ihe exhauster 
Is always required to do at least the work of moving the calculated volume 
of air through the line in the calculated time even if no carrier is in the Una 
Thus aa in practice there are often considerable periods of time when no 
carriers are being despatched the work thrown on the exhauster is far in 
excess of what is needed to operate the line at those times when carriers are 
being despatched, and this unnecessary expenditure of energy renders such 
a system very wasteful of power. In our system, however, the air-inlet at 
the extremity of the line, called the *termlnar air-inlet, is normally— that is, 
when no carrier is being despatched — closed, as are also the valves or flaps 
at each of the despatchlng-inlets and at the discharge-outlets of the carriers. 
Normally, then, ours is a closed system, wherein all the work required of 
the exhauster is to merely maintain the requisite slight vacuum in the line, 
and the closure at the terminal air-inlet is such, whatever may be its details 
of construction, as to automatically open, when a carrier is in the line, to 
such an extent that the exhauster will develop the requisite current in the 
line to move the carrier to its destination and will automatically dose when 
all the carriers that were in the line have passed out of the line at their 
discharge-outlets. The Invention, therefore, is not limited to any special clos- 
ing device, but .equally covers all such devices which, in combination with 
the line and the exhauster, close the line when no carrier is being despatched, 
and open it when one or more carriers is or are being despatched, thereby 
producing the economy of energy, at which our Invention alms. * * * In 
our invention said terminal air-inlet is provided with a closure^ which op- 
erates automatically in such a manner as to close the said terminal air-inlet 
when the exhauster is running but no carrier Is in the line and to open tlie 
said terminal air-inlet when one or more carriers are in the line. Said closure 
can be constructed and arranged in many ways without departing from our 
Invention, and we show two modifications thereof which work well in practice. 
* • • A very important result of the operation of the closure of tb.e term- 
inal air-inlet is that the speed of the carrier can never exceed that which 
attends upon the Incoming of the air at such velocity as will close the ter- 
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minal air-inlet, for should the carrier reach or exceed this speed the terminal 
air-inlet will be closed, producing a vacuum behind the carrier which will 
immediately reduce its speed to such degree as to permit the air-inlet to 
open again, and we can regulate this speed by adjusting the valve at the 
terminal air-inlet so as to obviate the danger of accidents when the car- 
rier reaches the despatch outlets, which is a defect in present vacuo systems.** 

The drawings illustrating the patented apparatus are as follows : 
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With respect to them the patentees say : 



"Figure 1 Is a representation, partly broken and sectioned, of a vacuo sys- 
tem equipped with our invention. Fig. 2 is an elevation of one form of 
terminal air-inlet and closure, and Fig. 3 a view of the valve thereof from 
below. Fig. 4 is a vertical section of another modification of the terminal 
air-inlet and closure. Fig. 5 is an end elevation, on large scale, of the ex- 
hauster and engine which drives the same. Said figure also illustrates a 
convenient form of governor for controlling the exhauster according to the 
varying needs of the line. Referring to Figs. 1 to 8, inclusive, 1 is the line 
or circuit of tubing, connected in any usual manner with the exhauster 2. 
For convenience said circuit 1 is arranged as a lo<^, with the terminal air- 
inlet 3 near said exhauster 2. * * • Referring to Figs. 2 and 3, which 
illustrate one of said modifications, the terminal air-inlet consists of a cylin- 
der 4, connected with a curved branch 5 of the line 1 by a depending tube 6. 
In the lower head of said cylinder 4 is an air-inlet opening with a conical 
valve-seat 8, on which seats a light ball-valve 10 of any suitable material, as 
a thin rubber globe. The valve-stem 11 is guided through spiders fixed in 
said cylinder, and a nut on the end of the stem limits the amount of opening 
of the ball. Fixed on said stem 11 is a circular perforated plate 13, and 
turning within desired limits of motion on said stem in contact with said 
plate 13 is a similarly-perforated damper 15, the degree of opening of said 
damper being limited by a pin worthing in a slot 17 in the hub of said damper 
15, it being understood that said plate 13 has all but an air-tight fit in the 
cylinder 4, and just so as not to touch the periphery thereof. Thus by adjust- ' 
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Ing the damper 15 the rate and friction of the Incoming air and Its tendency 
to raise and close the ball-valve 10 may be regulated as drcumstances re- 
quire. At suitable places along the line of tubing are despatchlng-lnlets 20 
20 for the insertion of the carriers and discharglng-outlets 22 22, into which 
the carriers are shunted from the main line 1 and from which they are dis- 
charged in the usual manner. Said despatching-inlets are each dosed nor- 
mally air-tight by valves or flaps 24 which are normally held closed "by the 
external air pressure, or by the usual springs or other devices, and said dis- 
charge-outlets 22 are each also normally closed air-tight by valves or flaps 
26, which are normally held closed by the external air-pressure or by the 
usual springs or other suitable devices of such character that the Impact of 
the cash-carriers when arriving at them will momentarily open the said 
valves 26 to permit said carriers to drop out, said valves immediately clos- 
ing again automatically. Normally — that is, when no cash-carrier is In the 
line— the ball-valve 10 will be on its seat and all the valves 24, 26 will be 
closed, and all the duty the exhauster 2 need then do is to maintain the 
normal small vacuum in the line, thereby reducing its necessary duty to a 
minimum. Now suppose the valvp 24 of any despatching-inlet 20 is opened 
to insert a carrier. This opening momentarily reduces the vacuum by al- 
lowing some air to enter the line, and the valve 10 drops from its seat, open- 
ing the terminal air-inlet, which, as will be apparent, is at the remotest 
point of the line, measuring through the tubing, from the exhauster, and 
therefore beyond any despatching-inlet, and any carrier that may be inserted 
into the line. There is now a movement of air through the line toward 
the exhauster, which when the cash-carrier is inserted moves said carrier 
toward the exhauster, and the valve 24 at that inlet where the carrier was 
inserted immediately closes. The pressure of the carrier introduces, as we 
have hereinbefore stated, additional resistance to the motion of the air, and 
valve 10 remains more or less open, allowing air to enter at the terminal air- 
inlet 3, to maintain the requisite current in the line to move the carrier 
through the line until it is discharged at the proper outlet Immediately 
after the valve at the outlet closes the ball-valve 10 also closes and the ex* 
hauster again performs only its minimum duty. Suppose that while one car- 
rier is traveling through another is inserted into the line. It may be either 
behind — ^that is, farther from the exhauster — or in front of — that is, between 
the flrst carrier and the exhauster. In the flrst case the insertion of the sec- 
ond carrier will not even momentarily have any practical effect on the first 
carrier ; but the valve 10 may open a little more in accordance with the in- 
creased resistance in the line. In the second case, the motion of the flrst 
carrier will be momentarily arrested or checked, and then when the valre 
of the despatching-inlet at which the second carrier was Inserted closes 
the first carrier will again proceed toward the discharge-outlet, in both 
cases, of course, the second carrier also moving through the line and valve 
10 opening according to the resistance in the line. When the first carrier 
drops out of its discharge-outlet, the second carrier will be momentarily ar^ 
rested or checked and then as the valve of the discharge-outlet closes will 
continue on its journey, the valve 10 adjusting itself to the reduced resist- 
ance in the line. Thus under all conditions the valve at the terminal air-in- 
let 3 adjusts Itself to the conditions of service in the line and reduces the 
duty of the exhauster to minimum required for that service. Referring to 
Fig. 4, the depending tube 30 is preferably closed at Its lower end, which has 
a small hole 40 and is provided with drcumferential ports 31. A sleeve 34, 
provided with drcumferential ports which in the open position register with 
the aforesaid ports 31, is preferably closed at the bottom and works with 
an easy approximately-tight fit on said tube 30, being stopped at its open* 
port position by a pin 36, which works in a slot 37. The ports and the 
weight of the sleeve are so adjusted that when no carrier is in the line the 
sleeve will be drawn up by the partial vacuum In the line and dose the ports 
31, but that when a carrier is in the line the sleeve will descend to more or 
less open the ports, according to the resistance in the line, the operation of 
this fcHrm of closure being the substantial equivalent of the ball shown in Fts. 
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8. Any suitable device may, of coarse, be used to automatically control the 
exhauster according to the varying needs of the line. A suitable governor is 
shown in Fig. 3 (5), consisting of a diaphragm 47. of the well-known type 
in communication by tube 45 with the line-tube 1. Said diaphragm 47 con- 
trols the valve 48 on the steam-pipe 51 by the lever 50, and said valve con- 
trols the speed of the engine 52, which drives the exhauster 2, so that when 
the terminal inlet-valve is opened, as when a carrier is in the line, the dia- 
phragm 47 being raised by the spring 49, the valve 48 is opened and the en- 
gine and exhauster run at relatively-high speed, but that when the terminal 
inlet-valve and tube-line are closed, as when no carrier Is in the line, the 
vacuum developed In tube 1 will draw down the said diaphragm, closing said 
valve 48 and slowing down the engine and exhauster." 

There can be no question as to the utility of the apparatus of the pat- 
ent in suit. Aside from its convenience, it is highly ecbnomical in re- 
ducing to a minimum the power necessary for the operation of a pneu- 
matic despatch system within the limits of distance for which such 
patented apparatus is adapted. But the defendants deny the validity 
of the patent in suit on the ground of prior patents or other matter of 
an anticipatory character, and also deny that, on the assumption that 
the patent in suit is valid, they have infringed its claims or either of 
them. We shall first consider the question of the validity of the pat- 
ent. . 

The combination, of claim 1 relates to a vacuo despatch system, and 
consists of (1) a line of tubing, (2) an exhauster operatively connected 
therewith, and (3) a terminal air-inlet having a closure which auto- 
matically shuts the air-inlet when no carrier is being despatched, and 
automatically opens the same when a carrier is being despatched, sub- 
stantially as described. The combination of claim 2 also relates to a 
vacuo despatch system, and consists of (1) a line of tubing, (2) an 
exhauster operatively connected therewith, (3) despatch-inlets and dis- 
charge-outlets normally closed, and (4) a terminal air-inlet on said line 
remote from said exhauster, provided with a closure which is arranged 
to automatically shut the said terminal air-inlet when no carrier is 
being despatched, and automatically open it when a carrier is bein^ 
despatched, substantially as described. The meritorious and distin- 
guishing feature of the apparatus of the patent in suit is its capacity 
to transmit carriers, not by means of air in the tubing compressed be- 
yond its normal condition or density, nor by means of air in any portion 
or portions of the tubing so compressed in connection with air so 
rarified in other parts of the tubing as to constitute a partial vacuum. 
For such compression of air would involve waste of power and con- 
sequently unnecessary expense. It is the capacity of the apparatus to 
transmit carriers by means of air in the tubing so rarified between the 
carrier and its point of discharge as to constitute d partial vacuum, 
without any use of air in the tubing behind the carrier compressed be- 
yond its normal external condition and thereby to reduce the expendi- 
ture of power to a minimum. When the apparatus is in a normal con- 
dition of rest, that is to say, not transmitting a carrier, the exhauster 
causes only a slight vacuum or rarification of the air in the tubing 
just sufficient to keep the valves shut. It is known as a closed system, 
for such it is in its normal condition. If any of the despatch inlets 
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were inadvertently or otherwise opened without the insertion of a car- 
rier, the closure or valve 10 will automatically open, and then auto- 
matically shut the terminal air-inlet 3. By arranging the tubing in a 
loop as shown in Fig. 1, carriers may at the same time be despatched 
in opposite directions. The terminal air-inlet is remote from the ex- 
hauster, not necessarily in point of distance on a straight line between 
the two, but with respect to the length of the tubing between them. 

In the brief for the defendants many patents are referred to in 
support of their contention that the patent in suit is invalid by reason 
of direct anticipation or the prior art. Among tliese are U. S. patents 
Nos. 670,161, and 624,201, to Fordyce; No. 367,386 to Given; No. 
411,333 to Given and Kelly; Nos. 561,602, 582,829 and 640,020 to 
Pearsall; No. 648,137 to Woodman; and No. 338,138 to Buell; in all 
of which a pressure and not a vacuum despatch system is disclosed. 
It is urged that it did not involve inventive genius to make such changes 
in the apparatus of the above patents as to adapt them to the trans- 
mission of carriers under a vacuum system such as that of the patent 
in suit-y-that such alterations were within the competency of any one 
skilled in the art. Doubtless had the apparatus in question been seen 
and examined by those skilled in the art, as disclosed by the above 
patents, and they Ivid been asked to make such changes, they might 
have done so. But this circumstance fails to overcome the presump- 
tion of validity arising from the granting of the patent, coupled with 
the nature of the changes necessary to be made to convert pressure 
despatch system into vacuum despatch systems. 

In addition to the above patents, the defendants rely upon U. S. 
patents No. 662,960 to Foyer; No. 489,932 to Clay; the second certifi- 
cate of addition to the French patent No. 97,158 to Crespin & La- 
pergue; British patent No. 5,636 to Blakeney; aitd U. S. patents No. 
431,699 to Leake, and No, 566,575 to Hazard. No one of the last 
named patents discloses the combination of either of the claims of the 
patent m suit. Patent No. 662,960 to Foyer, discloses a combined 
vacuum and compressed air system, unlike the system of the patent 
in suit in that no vacuum is produced throughout the length of the 
system for forwarding and returning carriers wherever inserted in the 
tubing, but, on the contrary, contains two independent transmission 
tubes in one of which a partial vacuum is created to send carriers from 
the salesman's station to the cashier's station, and in the other com- 
pressed air is employed to return them from the cashier's station to the 
salesman's station. The apparatus also lacks a closure for a terminal 
air-inlet having the operation and results of the closure of the terminal 
air-inlet of the patent in suit ; nor does it disclose a terminal air-inlet 
remote from the exhauster allowing carriers to be despatched in op- 
posite directions in a loop line of tubing. Patent No. 489,932 to Clay 
also discloses a combined vacuum and compressed air system. The 
carriers are sent from subscribers' stations by means of a vacuum to 
a central station, and are transmitted from tiie central station to the 
subscribers' stations by compressed air in the tubing. In this system 
only one carrier can be sent from one of the subscribers' stations at a 
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time. For if several carriers were inserted in the tubing, the delivery 
of the first would cause the introduction of compressed air which 
would return the other carriers to the outer or terminal station ; where- 
as, in the apparatus of the patent in suit, although several carriers are 
inserted in quick succession in the tubing at any salesman's station, 
the terminal air-inlet valve will automatically open and remain open 
until all the carriers are delivered, when it will automatically shut; 
the direction of the air current not being reversed but always in a di- 
rection toward the exhauster. The apparatus of the Clay patent lacks 
a terminal air-inlet having the operation and producing the results of 
the terminal air-inlet of the apparatus of the patent in suit. 

The apparatus of the above-mentioned French patent No. 97,158 to 
Crespin & Lapergue, with the exception of that shown in Fig. 2 of the 
second certificate of addition, discloses a purely pressure system for 
the transmission of carriers, termed "trains," through a long line of 
pneumatic tubing divided into a number of small sections; the car- 
riers being moved successively through the sections by the pressure of 
air in excess of its normal external condition. A carrier propelled by 
compressed air will pass through and to the end of the first section; 
"thence it will pass into the second section, where, by its passage, it 
will close a door behind it, and will instantly open a valve," thereby 
admitting compressed air for its transmission through the second sec- 
tion, and so on until the carrier reaches the discharge-outlet. But in 
the second certificate of addition, the patentees refer to Fig. 2, as 
showing a good "vacuum relay," and say that "its operation consists 
in maintaining the line closed and emptying it of air as completely as 
possible in the intervals between the trains, opening the passage only 
at the moment the trains pass." Under this vacuum system, a carrier 
cannot be despatched whenever desired, as is practicable in the appara- 
tus of the patent in suit, nor, as far as appears, can there be inter- 
mediate despatch-inlets. We do not find in the above mentioned ap- 
paratus a terminal air-inlet with a closure automatically, shutting and 
opening such inlet, and having the operation or producing the results 
of either of the combinations of the patent in suit. 

The British patent No. 6,536 to Blakeney clearly is not an anticipa- 
tion of the patent in suit. There is a terminal air-inlet and an ex- 
hauster at each end of the line. Not more than one carrier can be 
sent from either end of the line at one time. After the insertion of 
a carrier in the sector, the latter has to be moved manually from an 
inclined to a vertical position, and finally if a sector accidentally or in- 
advertently is placed m a position proper for the despatching of a car- 
rier, and the latter should not be inserted, the exhauster would cause 
the air to move through the tubing until such sector was manually 
replaced in its normal position of closure. The apparatus of the Brit- 
ish patent also lacks despatch-inlets and discharge-outlets having the 
operation and producing the results of either of the combinations of 
the patent in suit. Patent No. 431,699 to Leake relates to tubular 
switches for transferring carriers from one to another line of tubing. 
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It is confined to switching mechanism. It does tiot disclose either of 
the combinations of the patent in suit. 

Patent No. 566,575 to Hazard shows an apparatus imder which air 
continues for a period of time to flow through the tubing when no car- 
riers are being transmitted, and such flow will continue until a carrier 
is inserted in Sie tubing to be returned from the cashier's station to the 
salesman's station, thereby wasting power during that interval. The 
closure does not automatically operate upon the discharge of the car- 
rier at the cashier's station, nor, as stated, until it is again inserted in 
the line of tubing. This apparatus thus lacks the terminal air-inlet 
with a closure automatically shutting such inlet when no carrier is 
being despatched, and automatically opening the same when any car- 
rier is being despatched, and keeping it open until such carrier or 
other carriers in transit is or are despatched, when the closure again 
operates. 

No one of the foregoing patents discloses a combination containing 
elements the same as or equivalent to all those of the combinations of 
the patent in suit, co-operating upon the same principle and performing 
the same function in substantially the same manner and producing 
substantially the same results. It appears from the file wrapper and 
contents put in evidence by the defendants that no reference was made 
in the patent office to any of the foregoing patents or any others as 
anticipating or otherwise affecting the validity of the application for 
the patent in suit. The only objection encountered in the patent 
office by the inventors was alleged want of utility; but this objection 
was properly withdrawn and the patent granted. We have no doubt 
of its validity. We further think that within a limited field it covers 
what may fairly be deemed a pioneer invention, and its claims are en- 
titled to a somewhat liberal application of the doctrine of equivalents. 
Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed- 
1122. We are therefore brought to the question of infringement with 
which the court below solely dealt in deciding the case. 

The parties agreed by stipulation made part of the record that the 
defendants December 10, 1906, "installed in their store in Newark, 
New jersey," a pneumatic despatch tube apparatus identical with that 
shown and described in "complainants' exhibit, description and draw- 
ings of defendants' pneumatic despatch tube apparatus," and have 
continued the use of such apparatus up to the present time. The 
drawing which illustrates the defendants' apparatus sufficiently for all 
practical purposes in considering the question of infringement is Fig. 
1, as follows: 
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In the description of the defendants' apparatus it is said: 

"The drawings Illustrate a Pneumatic Despatch Tube System of the class 
known as the 'Vacuo* or *all sealed* system, wherein a partial vacuum is 
maintained in the transit tubes by means of vacuum producing machinery, 
and air is admitted to the transit tubes for driving carriers, through the end 
of the transit tube, called the bell-mouth, such air being controlled by a nor- 
mally closed valve. This valve is located in the transit tube near the end 
of the transit tubes, most remote from the source of power, and is open only 
when carriers are being transmitted from one of a plurality of stations to 
another of said stations, there being two stations on each line of the transit 
tubes, the station near the 'bell-mouth end,' or end most remote from the 
source of power, being designated as the cashier's station, the other station 
being designated as a salesman's station. Figure 1 of the drawings is a dia- 
grammatic view of a pneumatic despatch tube system of the 'all sealed type' 
with the operating parts in section showing the normal or closed position of 
the same. * • • Referring to Fig. 1 — 1 is a transmission tube connecting 
the cashier's station O with the salesman's discharge terminal 26 at the sales- 
man's station S. 27 is a normally closed delivery valve, normally dosing the 
opening in the discharge terminal 26. la is a transmission tube connecting the 
terminal 26 at the salesman's station S. with the discharge terminal 26a 
located at the cashier's station G and which terminal is normally closed by 
a delivery valve 27a through which the carriers are discharged into the re- 
ceiving hopper 27b. 24 is a despatching inlet normally closed by the valve 
24a and located at the salesman's station S, through which Inlet carriers are 
inserted into the transit tube la. lb is a tube connecting the terminal 26a 
with the vacuum drum or source of power Fig. 2, and which drum or ex- 
hauster is normally in communication with the transmission tubes 1 and la. 
3 is a bell-mouth or end of the transit tube' 1 through, which carriers are In- 
serted for transmission from the cashier's station O to the salesman's station 
S, and through which air is admitted for the driving of carriers from either 
station to the other and is located at the cashier's station at a point most 
remote from the source of power. 5 is a casing or housing interposed in the 
transit tube 1 near the %)ell-mouth 3, and has mounted Uiereln a valve 10, 
pivoted at 9, normally closing the transit tube 1 to the admission of external 
atmosphere. 4 is a cylinder attached to the housing 5 and carries mounted 
therein the piston 7 which is connected with and adapted to operate the valve 
10 through a piston rod 8 and a link 8a, provide^ with a yoke 8c through 
which the piston rod 8 is slidably mounted, said piston rod 8 being retained 
in said yoke 8c by the retaining nut 8d. Said link 8a is also provided with 
a lug 8b located and adapted so as to come into contact with the upper end 
of piston rod 8 when the same -travels upwardly. Said cylinder 4 is attached 
to a casing or housing 5 by means of the depending pipe 5a but communica- 
tion between said cylinder 4 and said housing 5 is prevented by the head 
5b through which the piston rod 8 travels. Said head 5b being provided with 
a stuffing box adapted to prevent leakage of air around said piston rod & 
A spiral spring 11 is interposed between the bottom of the cylinder 4 and the 
piston 6 and normally holds the piston 7 in the upper part of the cylinder 4. 
The lower part of the cylinder 4, below the piston 7, is connected with a small 
suction drum or header 2b, through a pipe 2a. This small suction drum or 
header 2b is connected to the main suction drum 2 by means of the pipe 2c, 
and a partial vacuum is normally present in the cylinder 4 both above and 
below the piston 7, and in the pipe 2a, the header 2b, the pipe 2c and the 
drum 2. The cylinder 4 above the piston 7 is adapted to communicate with 
the atmosphere through a port 12 normally closed by valve 13, pivoted at 
14 upon the outside of said cylinder 4. 6 is a hollow column or cylinder con- 
nected with and in communication with the transmission tube 1 at a point 
near the valve 10 and between said valve 10 Und the salesman's station. Said 
cylinder 6 having mounted therein a piston 6a normally held against the 
bushing or seat 6b by the action of the vacuum in the transmission tube 1. 
This piston 6a is adapted to drop by gravity away from its seat or bushinir 
6b, through a fluctuation of the vacuum in the transmission tube -1. Said 
piston 6a is provided with a short rigidly mounted piston rod 13a which 
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comes In contact with a lever of the valve 13, when said piston 6a falls by 
gravity (through being released from Its seat by a fluctuation of the; vacuum 
In transmission tube 1), and opens the port 12 and admits air to the top of 
cylinder 4 above said piston 7. Cylinder 4 is provided with a by-pass 15 con- 
necting the top and bottom of said cylinder above and below the piston 7, 
the duct of said by-pass 15 is restricted and controlled by an adjustable tim- 
ing valve 15a. 16 is a. pipe connecting with and adapted to admit air to the 
top of the cylinder 4 above piston 7. Said pipe being normally closed by a 
valve 17 mounted in the bell-mouth 3 and having a trip 18 projecting into 
the bell-mouth. Said pipe 16 communicating with said cylinder 4 through 
the lower end of the depending pipe 5a at a point below the sealing wall or 
head 5b. The operation of the system is as follows: 

The cashier or operator at the cashier's station, in despatching a carrier 
to the salesman's station S inserts the carrier into the bell-mouth 3. * * * 
When it engages and depresses the trip 18 opening the valve 17 and admit- 
ting air to the top of cylinder 4 above the piston 7, and, there being a normal 
Vacuum beneath the piston 7, the air admitted to the top of said cylinder 4 
by the opening of the valve 17 forces said piston 7 downwardly against the 
tegision of the spring 11 and the said valve 10 is thereby opened by means 
of the said rod 8 and the link 8a connecting the said valve. 10 with said pis- 
ton 7. The opening of this valve 10 admits air into the transmission tube 1 
beyond the seat of said valve through the bell-mouth 3 and the short section 
of the transit tube 1 interposed between the housing 6 and said bell-mouth 
3, driving the carrier through, said transmission tube 1 in the direction in- 
dicated by the arrow, towards the salesman's station S. The carrier having 
passed the trip 18, the valve 17 doses by its own gravity, or by a spring (not 
shown) provided for that purpose. The closing of this valve 17 shuts off the 
admission of air to the upper part of said cylinder 4, and the ait that has 
remained in said cylinder and which had forced the piston 7 downwardly 
Is gradually exhausted through the by-pass 15 by the timing valve 15a and 
through the pipe 2 and header 2b, pipe 2c and drum 2. As this air is ex- 
haustedt the spring 11 gradually raises the piston 7 and the piston rod 8 com- 
ing in contact with the lug 8b, of the line 8a, forces the valve 10 toward its 
seat or normally closed position, and by the time the carrier has discharged 
through the valve 27 at the salesman's station, the valve 10 has been moved 
into the path of the air current In the housing 5 sufficiently to cause It to be 
engaged by said air current and quickly exerted to its seat in advance and 
at greater speed than the travel of the piston rod 8. The closing of said 
valve 10 shuts off further admission of air to the transit tubes. The closing 
of this valve 10 is timed and regulated by the timing valve 15a. The full 
opening of this timing valve 15a permits the rapid exhaustion of the air In 
the top of said cylinder 4, and the consequent rapid rise of said piston 7 clos- 
ing said valve 10, and the partial closing of said timing valve 15a retards 
the exhaustion of the air in the cylinder 4 thereby allowing said valve 10 to 
remain open for a longer period. In despatching a carrier from the sales- 
man's station S to the cashier's station G the operator opens the valve 24a 
and inserts the carrier into the despatching inlet 24. • • • The opening 
of this valve admits air to the transmission tubes 1 and la causing a fluctua- 
tion of the pressure within said tubes, causing the piston 6a to drop by grav- 
ity from its seat 6b and the piston rod 13a comes In contact with the lever 
attadied to valve 13 opening said valve, admitting air through the port 12 
to the top of cylinder 4 above the piston 7. The piston 7 is now forced down- 
wardly in the manner heretofore described in the operation of sending a 
carrier from the cashier's station to the salesman's station. The valve 10 is 
consequently opened admitting air through the bell-mouth 3 causing the car- 
rier to be transmitted to its destination. The valve 24a at the salesman's 
station closes immediately after the carrier has been inserted into the inlet 
24. T^e rush of the air current through the transit tube 1 when the valve 
10 is open is such that a partial vacuum is created in the upper end of the 
hollow column or cylinder 6 (which" Is in communication with the transit tube 
1) above the piston 6a, this partial vacuum csluses the piston 6a to again rise 
to its seat 6b, thereby allowing the valve 13 to close, cutting off the admis- 
sion of air to the top of cylinder 4 and allowing said piston 7 to close the 
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valve 10 in the manner heretofore described, so that when the air above 
said piston is exhausted from the top of cylinder 4 through the by-pass 15, 
regulated by the valve 15a, said valve 10 will be closed Immediately after 
the discharge of the carrier and the system has resumed its former normal 
position. In the event that carriers are inserted for transmission at either 
station simultaneously or in such quick succession that more than one carrier 
is being transmitted at a time, an added quantity of air is admitted to the 
top of cylinder 4 through the opening of the valve 17, if the succeeding car- 
rier is inserted at the cashier's station, or, the opening of the valve 24a at 
the salesman's station causes an interruption of the travel of the current of 
air in the transit tube 1, momentarily, and this momentarily destroys the 
vacuum in the hollow column or cylinder 6 above the piston 6a, and the 
piston 6a again drops downwardly from its seat 6b and opens the valve 13» 
admitting an additional quantity of air to the top of cylinder 4 above the 
piston 7 causing the opening of the valve 10, in the event the same has closed 
or partly closed, and the timing of the operation of said mechanism is again 
set to commence from the insertion of the last succeeding carrier.** 

Careful examination of the foregoing agreed statement of fafcts 
touching the construction and operation of the defendants' apparatus, 
in connection with the testimony, produces the conviction that the 
defendants have appropriated the very kernel and essence of the 
combination of the patent in suit. Without going into details we agree 
with the court below in holding that the defendants* apparatus con- 
tains the first two elements in both of the claims of the patent in suit, 
namely, "a line of tubing" and "an exhauster operatively connected 
therewith," and also contains the third element in the combination of 
claim 2, namely, "despatch-inlets and discharge-outlets normally 
closed." But the court below held that the defendants' apparatus does 
not contain the third element of the combination of claim 1, and the 
fourth element of the combination of claim 2 of the patent in suit, 
namely, in claim 1 "a terminal air-inlet having a closure which auto- 
matically shuts the air-inlet, when no carrier 'is being despatched and 
automatically opens same when a carrier is being despatched," and in 
claim 2 "a terminal air-inlet on said line remote from said exhauster 
provided with a closure which is arranged to automatically shut the 
said terminal air-inlet when no carrier is being despatched and auto- 
matically open it when a carrier is being despatched." It is not dis- 
puted that the valve 10 of the combination of the patent in suit, or its 
equivalent, is in the terminal air-inlet of the defendants' apparatus, 
that it serves to shut from the transit tubes air of normal external 
pressure, and that the defendants' valve 10 is arranged to shut the 
terminal air-inlet when no carrier is being despatched and open it 
when a carrier is being despatched. But it is claimed that while valve 
10 of the combination of the patent in suit automatically opens and 
shuts the terminal air-inlet, valve 10 of the defendants' apparatus 
does not automatically open or shut the terminal air-inlet. 

We perceive no force in this contention. It is as unnecessary as it 
would be wearisome, in view of the agreed statement of facts, to discuss 
minor details of arrangement or construction of the closure mechanism 
in the defendants' apparatus, or to attempt a precise definition of the 
term "automatically." Four things are obvious : (1) that in the defend- 
ants' apparatus as in that of the patent in suit, an exhauster being com- 
mon to both^ the transmission of a carrier is due to the difference be- 
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tween air pressure in the transit tube, not above its nonnal external 
density, behind the carrier, and a partial vacuum in such tubing in front 
of it ; (2) that in neither case does the apparatus gather and insert car- 
riers into the tubing for transmission, but in both cases they must be 
manually inserted; (3) that in both cases the mere insertion of the 
carrier results in its transmission through the tubing by means of 
the partial vacuum in front of it created by the exhauster; and (4) 
that in both cases the opening and closing of the terminal inlet are 
caused by variation in air pressure in connection with gravity or its 
equivalent. The defendants' apparatus, therefore, notwithstanding 
some difference in its details of arrangement or construction is nei- 
ther more nor less automatic than that of the patent in suit; the 
manual insertion of the carrier in either case being the controlling 
factor in the operation of the apparatus. 

We think that undue significance was attached by the court be- 
low to the phrase "substantially as described." The complainants 
certainly are not by any descriptive language in the cliaims or either 
of them restricted to the precise form or forms of closure mechanism 
preferably set forth in the patent description. Nor does the descrip- 
tion state directly or indirectly that the patentees were to be confined 
to such particular form or forms of closure mechanism. On the con- 
trary the patentees say: 

'The Invention, therefore, is not limited to any special dosing device, but 
equally covers all such devices which, in combination with the line and the 
exhauster, close the line when no carrier is being despatched and open it 
when one or more carriers is or are being despatched* ttiereby producing 
the economy of energy at which our invention aim& * * * Said closure 
can be constructed and arranged in many ways, without departing from our 
Invention, and we show two modincations thereof which w6rk well in prac- 
tice.** 

Further, we have already said that the apparatus of the patent in 
suit was, within a limited field, a pioneer invention, and that the 
claims are entitled to some liberality in the application of the doctrine 
of equivalents; and we think, in view of the new and meritorious 
character of the combination invention -of the patent in suit, that it 
involves no abuse in the application of that doctrine to hold that the 
combination of the defendants' apparatus contains elements the same 
as or equivalent to those of the combinations of claims 1 and 2, co- 
operating upon the same principle and performing the same function 
in substantially the same manner and producing substantially the same 
results. ^ The timing valve 15a to regulate the discharge of air from 
the portion of cj^linder 4 above piston 7, was necessitated by the pe- 
culiar and circuitous form of closure mechanism adopted by the de- 
fendants for the purpose, as it seems to us, of reaching substantially 
the same result as that secured by the closure mechanism of the pat- 
ent in suit. But be that as it may, it does not change the essential 
constructive principle or function of the apparatus, and if an improve- 
ment, regard being had to the character of the invention of the pat- 
ent in suit, its presence cannot avoid the charge of infringement. 

In view of the foregoing considerations we think the court below 
erred in dismissing the bill, and that its decree must be reversed, with 
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costs, and with a direction for the entry of a decree in favor of the 
complainants for an injunction and an accounting' as prayed for in 
the bill; and it is so ordered. 

J. B. McPHERSON, District Judge. I agree that the patent in 
suit is valid, but feel obliged to dissent from the conclusion that the 
appellees have infringed. Upon this branch of the case I am satis- 
fied with what Judge Lanning has said, and I would affirm the de- 
cree on his opinion. 



UNDERWOOD TYPEWRITER CO. T. TYPEWRITER INSPECTION CO. 

(Circuit Court of Appeals, Second Circuit July 5, 1910.) 

No. 218. 

FATEtna (§ 328*) — iNrBIWGKMKNT— Ttpkwbitino Maohiites. 

The Wagner patent, No. 523,688, and the Wagner and Wagner patent, 
No. 559,345, both for Improvements In typewriting machines* construed, 
and held not infringed. 

Appeal from-^the Circuit Court of the United States for the South- 
em District of New York. 

# In Equity. Suit by the Underwood Tjrpewriter Company against 
the Typewriter Inspection Company. Decree for defendant, and com- 
plainant appeals. Affirmed. 

On appeal ftom a decree dismissing the bill in a suit for infringement of 
two letters patent owned by complainant, and granted, respectively, to H. 
Ix Wagner, assignor to Franz X. Wagner, and to H. L. and F. X. Wagner, 
for improvements in typewriting machines. The first of these. No. 523,698 
called the senior patent, was granted July 31, 1894, claims 1, 3 and 11 being 
In issue. The second. No. 559,345, called tiie junior patent, was granted 
AprU 28, 1896, claim 26 being in issue. 

The defendant is the seller of the alleged infringing machines manufactured 
by EL C. Steams & Co. The Steams Company is defendant in a companion 
suit involving Identical issues and counsel have stipulated on the record that 
the testimony in the above-entitled action shall also be the testimony in the 
action pending against the Stearns Ck}mpany. 

The Circuit Court, apparently with considerable hesitation, held that claim 
3 of the senior patent and claim 26 of the Junior patent were valid, but that 
neither was infringed. 

Arthur v. Briesen and Eugene Eble, for appellant 
J. Edgar Bull and Alfred Wilkinson, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. As we agree in thinking that none of the 
claims is infringed we will confine what we have to say to the defense 
of noninfringement. 

The claims of the senior patent, which are in controversy, are as 
follows : 

"1. The combination, with a suitably actuated type-bar provided with s 
plurality of type, of a platen or paper carriage made vertically shlftable in 
a rectilinear direction so as to bring the paper to the printing points of the 
various types, movable arms C" located on opposite sides of the machine and 
on which the carriage permanently rests and independent levers for shift- 

•For oUier cams m« iam« topio A i mujibib In D«c. it Am. Dlgi. 1807 to date, it Rep*r Ind«aai 
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Ing the arms, and a detent for holding tlie carriage after being shifted or 
raised, substantially as described." 

"3. The combination with a suitably actuated type4>ar of a platen or pa- 
per carriage, ntovable legs for the carriage, arms G" made to engage said 
legs, a rock shaft to which said arms are fixed, an actuating lever for each 
of said arms^ and a detent for engaging one of said arms, the actuating lever 
of said last named arm being made to engage the detent to release the latter, 
substantially as described." 

"11. The combination with a suitably actuated type-bar provided with a 
plurality of type, and a pivot about which the type bar swings, of a platen 
or paper carriage made vertically shiftable so as to bring the paper to th«i 
printing points of the various types, movable arms C" located on opposite* 
sides of the machine and on which the platen permanently rests, and inde- 
pendent levers for shifting the arms, said levers being loose or detached from 
the arms C" so that the latter can move Independently of the levers, substan- 
tially as described." 

The claim of the junior patent is as follows: 

••26. A suitably-actuated type-arm provided with a plurality of type, In 
combination with a vertically-movable platen, oppositely-located keys for 
moving said platen, a lock for one of said keys, said lock having a releasing^ 
arm actuated by another of said keys and a rock-shaft to opposite end por- 
tions of which said lock and releasing arm are fixed, substantially as de- 
scribed." 

The elements of the combination of the first claim are: 

First. A suitably actuated type-bar provided y/ith a plurality of type. 

Second. A platen or paper carriage, made vertically shiftable in a 
rectilinear direction. 

Third. Movable arms C located on opposite sides of the machine 
and on vrhich the carriage permanently rests. 

Fourth. Independent levers for shifting the arms. 

Fifth. A detent for holding the carriage after being shifted or 
raised. 

The elements of the third claim' are; 

First. A suitably actuated type-bar. 

Second. A platen or paper carriage. 

Third. Movable legs for the carriage. 

Fourth. Arms C" made to engage said legs. 

Fifth. A rock shaft to which said arms are fixed. 

Sixth. An actuating lever for each of said arms, one of said levers 
being made to engage a detent. 

Seventh. A detent for engaging one of said arms. 

The elements of the eleventh claim are: 

First. A suitably actuated type-bar provided with a plurality of 
type. 

Second. A pivot about which the type-bar swings. 

Third. A platen or paper carriage made vertically shiftable. 

Fourth. Movable arms C" located on opposite sides of the machine 
on which the platen permanently rests. 

Sixth. Independent levers for shifting the arms C", said levers be- 
ing loose or detached from the arms C" so that they can move inde- 
pendently of the levers. 

The elements of claim 26 of the junior patent are: 

First. A suitably actuated type-arm provided with a plurality of 

typ^ 
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Second. A vertically movable platen. 

Third. Oppositely located keys for moving said platen. 

Fourth. A lock for one of said keys, said lock having a releasing 
arm actuated by another of said keys. 

Fifth. A rock shaft, to opposite end portions of which said IcxJc 
and releasing arm are fixpd. 

Long prior to July, 1894, the typewriting art had advanced to a 
high state of perfection. Neither of the complainant's patents is 
generic; both relate to comparatively unimportant improvements. A 
broad constructioyi of the claims is, therefore, unwarranted. 

The defendant's machine does not infringe claim 1 of the senior 
patent because it does not have the vertically shiftable platen or paper 
carriage which is the second element of the combination of that claim. 
In the defendant's machine the carriage moves horizontally, but not 
vertically or in a rectilinear direction. The difference in the move- 
ment of the platen of the patent and of the defendant's machine might 
be disregarded were it not for the fact that the words "in a rectilinear 
direction" were inserted after the claim had been rejected on the 
patent to Mulligan, cited by the examiner. 

The defendant does not have the third element of the claim for 
the reason that its carriage does not rest permanently on movable 
arms located on opposite sides of the machine or, indeed, on movable 
arms of any kind. 

The defendant does not have the independent shifting levers of the 
fourth element, but parts known as permanent and temporary shift 
keys, located one above the other on the extreme right of the key- 
board. The permanent shift key is not a lever, but is used to depress 
and hold in a depressed position the temporary shift key which is 
used to release the permanent shift key, the latter being dependent 
upon the former. It cannot therefore be regarded as one of the "in- 
dependent levers" of the claim for reasons that it is not a lever and it 
is not independent. 

The defendant does not have the "detent for holding the carriage" 
unless the permanent shift key can be so considered. 

But this argument of the complainant is fatal to its contention that 
the same part may be a detent, and an independent lever. Either 
the fourth or the fifth element of the claim is lacking. 

If we assume that the permanent shift key is a detent for holding 
the carriage by the temporary shift key lever, we cannot say that it is 
independent of that lever. If it be independent it is not a detent. 
Furthermore, it does not hold the carriage in a shifted position. It 
does hold the platen, but "platen" and "carriage" are not equivalent 
terms, in this controversy at least, for the reason that the patentee only 
succeeded in getting the claim allowed by consenting to the substi- 
tution of the latter word for the former, thus limiting the claira 
to a structure where the carriage, including the platen, is held by the 
detent and not the platen alone. In August, 1893, the examiner wrote: 

''The word, 'platen' should read 'ciuTlage^ In line 5^ claim 1." 

To this the attorneys replied: 

"Claim 1, line 5^ change 'platen' to 'carrlaga* ** 
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Having consented to this change in order to secure the claim they 
now seek to have the claim construed precisely as it was before the 
change was made. This cannot be done. 

The defendant's machine does not infringe the third claim. Here, 
again, we have the self-imposed limitation — the patentee consenting 
to the substitution of "carriage" for "platen." 

As before stated these words cannot be regarded as s3mon)mious, 
on the contrary, each must be construed to refer, respectively, to the 
"carriage C and tfie "platen A" of the patent. The defendant does 
not have the "movable legs," or "movable arms," which constitute the 
third and fourth elements of the claim for the reason that its carriage 
is never shifted in the sense of the patent, but rests on stationary 
horizontal tracks, upon which it travels. As it has no movable legs it 
can have no movable arm to engage "said legs." Defendant's arms 
do not support the carriage, but only the platen, and are in no way 
connected with the guides which are said to be the movable^ legs and, 
of course, do not "engage" them. The seventh element of 'the claim 
is also absent in defendant's machine. The arms which support the 
platen are at the top of the machine and cannot engage with a detent 
which, in both structures, is at the bottom of the machine. In the 
patented structure one of the arms C" engages directly with the de- 
tent, but by no possibility can either of the arms 41 41 which support 
the platen and which, complainant contends, are the equivalents for the 
arms C" of the patent, engage with the detent of defendant's machine. 

The defendant does not infringe claim 11 of the senior patent for 
the reason that it does not have the fourth and fifth elements there- 
of. The claim was rejected on reference to the Mulligan patent and 
was only allowed after the patentee had limited it by adding thereto the 
words "said levers being loose or detached from the arms C" so that 
the latter can move independently of the levers." 

The defendant does not have this added function. 

The defendant does not infringe claim 26 of the junior patent for 
the reason that it does not have the third, fourth and fifth elements ' 
thereof. The claim as originally filed was much broader than as al- 
lowed. By amendment the keys must be "oppositely located," and the 
combination was enlarged to include "a rockshaft to opposite end por- 
tions of which said lock and releasing arm are fixed." 

The defendant's machine does not have oppositely located keys, one ^ 
of them having a lock and the other an arm, which, when the key is ' 
pressed down, releases the lock. The permanent and temporary shift 
keys at the lower right hand comer of the defendant's structure do not 
answer the claim because they are located as near each other as it is 
possible to place them. It cannot be that said phrase "oppositely lo- 
cated" imposes an unnecessary limitation on the claim ; the patentee 
could not have obtained the claim without it. Again, the defendant 
does not use a lock for one of said keys which is unlocked by a re- 
leasing arm actuated by the other key, nor does it have a rock-shaft to 
opposite end portions of which said lock and releasing arm are fixed. 
In the patented structure there is a spring actuated rock-shaft extend- 
ing across the entire front of the machine from the temporary shift 
key on the extreme left to the permanent shift key on the extreme 
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right. When the permanent key is depressed a detent on tfie rock-sliaft 
is sprung into a notch on the upright of the. key which is held in this 
position until the temporary key at the extreme left of the madune 
is depressed, by which action the permanent shift key is released. 

The defendant has no such mechanism. 

We cannot resist the conclusion that the complainant is attempting 
to broaden the claims in controversy in a manner not justified by the 
position of the patentees in the art. Their machines are, no doubt, 
ingenious and successful, but so are those of the defendant, and we 
see no reason why the latter should pay tribute to the former. In the 
nature of the case, both being typewriters, many similarities are observ- 
able between the two machines, but we are confident that the defendant 
has not used the combinations covered by the claims in controversy. 

The decree is affirmed with costs. 



TRETHAWAT et al. ▼. W. B. BBRTELS & SON CO. 

(Circuit Court of Appeals, Third Circuit July 6, 1910.) 

No. 1,861. 

Patents (|'S28*)— Noveltt—Caw Coveb-Fastbnsb. 

The reissue^ No. 12,629, of the Bertels patent, No. 802,677, for a can 
cover-fastener, held void for lack of patentable novelty, in view of the 
prior art , j 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Suit in equity by the W. B. Bertels & Son Company against William 
Trethaway, John Trethaway, Joseph Trethaway, Richard Trethaway, 
and Charles Trethaway. Decree for complainant (176 Fed. 971), and 
defendants appeal. Reversed. 

E. T. Fenwick and Melville Church, for appellants. 
David P. Wolhaupter, for appellee. 

Before LANNING, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. This is an appeal taken by William 
Trethaway, John Trethaway, Joseph Trethaway, Richard 'f r^thaway 
and Charles Trethaway, from a decree of the Circuit Court of the 
United States for the middle district of Pennsylvania, in a suit in 
equity brought against them by the W. B. Bertels & Son Company for 
infringement of reissue letters patent of the United States No. 12,629, 
dated April 9, 1907, the same being a reissue of an original patent 
No. 802,677, dated October 24, 1905, for an alleged new and useful 
cover-fastener for cans. The original patent was granted to Charles 
E. Bertels and was by him assigned to the Wyoming Valley Trust 
Company, Trustee, and the reissue patent was granted to Bertels as 
assignor to that company as trustee. The title to the patent subse- 

•For otber cum m« same topic 4 f numbbb in Doc. ft Am. Dlgi. 1907 to dato, ft R^'r Indmxm 
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quently passed to the compiainant below, appellee. The patent in suit 
contains four claims, all of which were sustained by the court below 
and held to have been infringed. They are as follows : 

**!. The combination with a receptacle haying a wired edge disposed on 
the Inner side thereof, of a cover having Inward-projecting bosses, fastening 
devices embodying buttons adapted to Ihterlock with the edge, and rivets 
' rigidly connected with the buttons and having nicked heads disposed with- 
in the bosses, the nicks being arranged lengthwise of the buttons. 

"2. The combination with a receptacle having an intumed rolled edge, of 
a cover, cover-fastening devices including buttons adapted to interlock with 
said intumed edge, and button-carrying members having nicked eperatlng- 
heads shaped to indicate the positions of the buttons and bearing a definite 
relation thereto. 

"3. The combination with a receptacle having an intumed edge, of a flat 
cover stamped to form inward-projecting bosses, fastening devices embodying 
buttons adapted to interlock with the intumed edge, and button-carrying 
members having tool-engaging heads disposed within the bosses and shaped 
to indicate the positions of the buttons. 

"4. The combination with a receptacle having an intumed edge, of a flat 
cover having inward-extending bosses and fastening devices embodying but- 
tons adapted to lock with the intumed edge, and button-carrying members 
having operating-heads located wholly within said recesses." 

In the description of the patent in suit Bertels, among other things, 
says: 

"This Invention relates to cover-fastenings for cans. The object of the in- 
vention is to dispense with the employment of screw-threads, hinges, and 
hasps, and staples, and other equivalent forms of fastening devices for hold- 
ing a cover upon a can, and in lieu thereof to provide a simple and thorough- 
ly efficient form of fastening device which may be readily applied to the 
cover and which by interlocking with the edge or rim portion of the can will 
be positive in holding the cover and can assembled; furthermore, to obviate 
the formation of ■ obstructions or extended parts in the fastening device, 
whereby damage thereto will be positively prevented. • • • The present 
invention is described as used in connection with a metallic can, such as em- 
ployed in the shipping of lard; but it wUl be obvious that the locking de- 
vice will be adaptable for use in connection with cans or receptacles for hold- 
ing other materials and also cans constructed on other lines than that shown." 

The patented mechanism may be p^eneraliy described as consisting 
of a can with an inwardly projecting rim or bead running around on the 
inside of the upper edge, and in such position as to be engaged by the 
locking device, which consists of an oblong strip of metal with an 
opening in it to be engaged by the shank of a rivet having a head with 
a nick or slot disposed longitudinally of the button, the nick or slot 
serving at once as a means of turning the button and to indicate by its 
line of direction whether the button is or is not fn engagement with 
the bead of the can. There is a depression or boss in the cover in 
which the head of the rivet rests in order that it may not extend above 
the plane of the cover and thereby interfere with the labeling of the 
can or prevent the "piling of the cans one on the other without dent- 
ing the bottoms or possibly damaging the locking devices." The but- 
ton which is engaged by the shank of the rivet is just beneath the bot- 
tom of the depression or boss and at such a level as will permit its en- 
gagement with the bead or inwardly projecting rim of the can in such 
manner as to produce "sufficient f rictional resistance between the but- 
ton and the bead to prevent the former from accidentally working 



Digitized by 



Google 



732 180 FBDERAL REPORTER. 

loose/* The cover is to be provided with as many locking devices 
as may be found necessary or desirable. 

The defendants below, appellants, attack the validity of the reissue, 
deny infringement and challenge the validity of the patent for want 
of novelty. It is unnecessary to discuss the question of infringement 
or that relating to the reissue, as we are clearly of opinion that the 
invention was devoid of patentable novelty. The presumption of valid- 
ity arising from the grant of letters patent is of no avail where the 
prior art excludes all reasonable assumption of novelty or the exercise 
of inventive genius. Utility alone cannot support the patent monopoly. 
In this case the prior art, if not operating by way of direct anticipa- 
tion of the combinations of the several claims, left no room for the 
exercise of inventive genius or the display of patentable novelty with 
respect to them. No discussion of the subject at length or in detail 
is required. There are many patents so clearly disclosing the prior 
art as to negative beyond question any patentable novelty in the al- 
leged invention. Among them are English patent No. 10,410 to 
Turner, English patent No. 1,478 to Mauser, and the following United 
States patents: No. 362,920 to Schandein, No. 388,992 to C. & E. H. 
Morgan, and No. 689,780 to Howard. 

For the reasons given the decree of the court below must be re- 
versed, with costs ; and it is so ordered. 



STATE BANK OF CHICAGO et al. v. HILLMAN'S. 

(Circuit Court of Appeals, Seventh Circuit June 10, 1910.) 

No. 1,629. 

1. Patents d 105*) — Scope— Description of Invention. 

A patentee cannot describe something to the world In hla letters pat* 

ent that means Just that thing or its equivalent, and, having claimed 

that, claim in addition something not thus described and not equivalent. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. | 241; Dea Dig. 

i 165.*] 

2L Patents (f 828*) — Infringement— Ctjrtain-Stbetcheb. 

The Mayr patent, No. 705,857, for a curtain-stretcher, is limited by 
the description and drawings to a stretcher the bars of which are "adapt- 
ed to fold in the same plane.** As so construed, held not infringed. 

Appeal from the Circuit Court of the United States for the North- 
em EHvision of the Northern District of Illinois. 

Suit in equity by the State Bank of Chicago, Walter A. Mayr, 
Charles G. Carlson, and the Chicago Curtain Stretcher Company 
against Hillman's, a corporation. Decree for defendant, and complain- 
ants appeal. Affirmed. 

The appeal is from a decree dismissing the bill for want of equity. 
The bill was to restrain the infringement of letters patent No. 705,857, 
issued July 29, 1902, to Walter A. Mayr, for a curtain-stretchen The 
material descriptive portion of the patent is as follows : 

•For other OMOt mo nmo topic 4 I kumbbb In Doc. it Am. Digi. 1907 to dato^ A R^*t Iiid«sm 
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"My Invention relates to curtain-stretchers; and the object thereof is to 
provide a curtain-stretcher having a center brace, the side bars and brace 
being so constructed that they may be folded together intact, a further ob- 
ject being to provide a curtain-stretcher of the^greatest efficiency with a 
minimum cost of manufacture. I attain these objects by the construction 
illustrated In the accompanying drawings. In which — 

"Figure 1 is a front view of a curtain-stretcher constructed according to 
my invention. Fig. 2 is a view of the center brace and side bars folded and 
Illustrating the operation of unfolding. Fig. 3 Is a' rear view of a curtain- 
stretcher, showing a modified form. Fig. 4 is a view illustrating the opera- 
tion of the same in folding or unfolding; and Fig. 5 is a rear view of the 
bars folded, as in Fig. 2, but showing another modified form. 

"In the accompany&g drawings the several parts of my improved curtain- 
stretcher are indicated by numerals of reference, and In the practice of my 
invention I provide a center brace 6, which may be slotted at one end, as 
shown at 7. On the unslotted end I secure a plate 8, proportioned in length 
to the width of the side bars, and on the slotted end I secure a plate 9 of 
greater length tlian the plate 8 and also proportioned In length to the width 
of the side bars. To the plate 8 I pivotally secure two similar bars 10, hav- 
ing rounded comers, as shown at 11, the said bars being so pivoted on the 
plate that when the bars are extended the ends 12 will bear against each 
other and prevent the bars swinging around backward. To the plate 9 I 
pivotally secure two similar bars 13, having rounded comers 14 and flat -ends 
15, and the bars 13 are pivoted on the plate 9, so that the flat ends will bear 
against each other when the bars are extended the same as the ends 12 of 
the bars 10; but the pivotal points of the bars 13 with the plate 9 are at a 
greater distance from the center of the plate longitudinally than the pivotal 
points of the bars 10 with the plate 8, the distance being proportioned to the 
width of the bars. The ends of the bars 10 and 13 are slotted, as shown at 
16 and 17, and end bars 18 and 19 are mounted on these slotted ends in a 
manner well known or in any suitable manner. 

"In operation when it is desired to fold the curtain-stretcher for storage 
the end bars 18 and 19 are removed. The bars 10 are then turned Inwardl:^' 
parallel with the brace and above the same, the ends being sprung upward 
over the top of the bars 18, as indicated in Fig. 2, the bars 13 being indicated 
by dotted lines. The bars 13 are then folded outside of the bars 10, as shown 
in full lines in Fig. 2, and lie In the same plane when folded. 

"In explanation of the above operation it may be stated that in practice it 
Is customary to make both the bars and brace of considerable length, and 
they are usually made of light material, so that the ends of the bars 10 may 
he sprung up sufficiently to allow the hinged ends of the bars 13 to pass in 
under the same» or the free ends of the bars 10 may be spmng up and then 
may be turned outward over the bars 13, forcing the free end of the bars 13 
downward until the bars 10 are In an open position, when the bars 13 may be 
turned outward. Thus owing to the lightness of the material used usually in 
making these curtain-stretchers either the bars 10 or bars 13 can be opened 
first This can only be done, however, by springing the free ends of the bars 
out of the normal plane, and when folded the hinged ends of the bars 13 will 
bear against the free ends of the bars 10 by reason of the fact that they lie In 
the same plane, and both sets will be held against unfolding without any other 
fastening means. 

"In Figs. 3 and 4 I have shown a modified form of construction in which 
provision is made to open the bars and close them without springing the ends 
as previously described. In this construction the brace 6' is made longer, 
as well as the slot T, and when it is desired to fold the bars the thumb-nut 
20 is loosened and the plate 9 Is slid back along the brace to the position 
shown in Fig. 4, when they may be readily folded together, after which the 
plate 9 may be slid back until the ends of the bars are all even, when the 
nut may be again clamped, thereby clamping all the parts together, as will 
be readily understood. 

"In Fig. a I have shown bolts and winged nuts 21 to secure the plats 8' and 
9^ to the respective bars Instead of rivets, and these nuts may be turned down 
to damp tlie bars either in an open or closed position." 
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The drawings are as follows: 
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The claims relied npon are 2, 3, 6, 6 and 9 as follows: 

"2. In a curtain-stretcher, a center brace, a plate secured to one end there- 
of, a plate adjustably secured to the other end of said brace, and Jointed side 
bars plvotally connected with said plates respectively and both retained In 
pivotal connection in an extended and folded position .for the purpose set 
forth. 

"3. In a curtain-stretcher, a center brace slotted at one end, a plate se- 
cured to the unslotted end, a plate adjustably secured to the slotted end by 
a bolt and winged nut, and Jointed side bars pivotally connected with said 
plates and both retained in pivotal connection in an extended and folded posi- 
tion, as and for the purpose sec forth." 

"5. In a curtain-stretcher, a center brace, a plate connected with each end 
thereof. Jointed side bars plvotally connected with said plates and both re- 
tained in pivotal connection in an extended and folded position, said side 
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bars tiavlng rounded Inner comers and flat ends, as and for the purpose set 
forth. 

"0. In a curtainwstretcher, a center brace, a plate adjustably secured to 
one end thereof, a plate secured to the other end thereof, a side bar com- 
posed of two pieces pivotally connected with each of said plates and both re- 
tained in pivotal connection in an extended and folded position, the abutting 
ends of said pieces having rounded inner comers and flat ends, as and for 
the purpose set forth." 

*'9. The combination in a curtain-stretcher of two end bars, two side bars 
each of which Is composed of two pieces, a center brace-bar pivotally con- 
nected with said side bars at each end, and both retained in pivotal connec- 
tion in an extended and folded position, each of the two pieces composing 
said side bars having rounded comers whereby they may be folded Inward 
upon said center brace-bar, as and for the pari>ose set forth." 

Claim 1 will stand as an illustration of claims 4, 7 and 8 in their 
differentiation from the claims relied upon* and is as follows : 

"1. In a curtain-stretcher, a center brace, side bars pivotally connected 
with each end thereof, said side bars being Jointed and adapted to fold in 
the same plane upon said brace while retained in pivotal connection with 
each end thereof, one of said side bars being longitudinally adjustable on 
said brace, as and for th^ purpose set forth." 

Further facts are stated in the opinion. 

Edward Rector and Wm. R. Rummler, for appellants. 
Marcellus Bailey, for appellee. 

Before GROSSCUP, BAKER and SEAMAN, Circnit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

The curtain-stretcher put upon the market by appellee and sold in 
very great numbers is identical with the curtain-stretcher that the ap- 
pellants sell. If, therefore, the curtain-stretcher that appellants put 
upon the market be within the Mayr patent, and the Mayr patent be 
valid, a case of infringement is made out. 

The descriptive portion of the patent shows a brace, on the one end 
of which is a plate pivotally connected with one set of side bars, and on 
the other end another plate, greater in length however, pivotally con- 
nected with the other set of side bars; each plate proportioned in 
length to the width of such bars; the difference in the length of tlie 
plates being intended to give room to the bars, edge to edge, when 
folded in the same plane after use ; the close pivoting on the shorter 
plate being overcome by the bars being made of such light material 
that the free ends of one set of bars may be sprung up sufficiently to 
allow the pivoted ends of the other set of bars to pass under in the 
process of taking their place in the "normal plane." Such plates, of 
differing length, such bars, and such operation, unquestionably, were 
what was in the mind of the inventor when the description was drawn. 
Nothing other than plates of differing length, bars pivotally joined, or 
the springing method of getting into place, appears from the descrip- 
tion to have been in mind. In the absence of the fact that, in the 
claims sued upon, the phrase "to fold in the same plane upon said 
brace" was omitted, no one would conceive that the patentee intended 
anything else than what has just been described. 

The curtain-stretcher put upon the market by appellants, however. 
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does not correspond to this description. Instead of the plates being 
o£ differing length, and so proportioned that when the stretcher is 
folded the bars will be in a single plane, appellants' commercial cur- 
tain-stretcher contains brace plates of the same length ; and instead of 
both side bars being pivotally connected upon the plate (that is, closely 
connected), the slot is used to give a loose adjustment, so that when 
folded up, instead of being in a single plane, the bars can be in two 
separate planes, lying with their sides upon each other, and without 
utilizing the springing quality of the material at all. And this, though 
absent from the description, is said to be contained in the claims sued 
upon. The question of law presented, then, is this : Can the patentee 
rightfully include in his claims something that does not emerge from 
the description? Can a patentee describe something to the world in 
his letters patent that means just that thing or its equivalents and 
nothing else, and, having claimed that, claim in addition something not 
thus described and not its equivalents? 

We think not. The description is required to set forth the inven- 
tion in such full, clear, concise and exact terms as to enable any person, 
skilled in the art to which it appertains, or with which it is most nearly 
connected, to make and use the same; and the claim is to enable the 
public to know the bounds and scope of the invention "thus disclosed" ; 
but "any claim which is broader than the described invention, is void ; 
even where that invention is valuable, and could have supported a 
valuable claim." Walker on Patents (4th Ed.) § 177, citing Edison v. 
American Mutoscope Co., 114 Fed. 934, 52 C. C. A. 546. 

There is nothing in Winans v. Denmead, 15 How. 330, 14 L. Ed. 
717, or the Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 
L. Ed. 1122, brought to our attention since the argument, nor in any 
of the rules of law cited ("that the claims of every patent should be 
construed, if possible, to cover and protect the actual invention made 
by the patentee, and should not be restricted to the particular form of 
device disclosed in his patent, if other forms may embody it," or that 
"the patentee's claim is the 'measure of his invention,' " or that "where 
the claims of a patent are clear and unambiguous, there is no room for 
construction") that contravenes what has just been said; for what is 
said in both of these cases, and in all of these rules, is based on the 
fact that the inventive concept is disclosed in the description, whatever 
may have been the mechanical form that such concept subsequently 
took. Certainly it was not intended by these cases or these rules that 
an inventive concept, that is separate and apart from the one embodied 
in the description, should become a part of the patent simply by being 
included in the claims. 

The concept contained in the description of the letters patent before 
us is a curtain-stretcher, the bars of which, when folded, will lie in the 
same plane. That concept runs throughout the whole description. Both 
the advantage of the invention and its means of operation are confined 
to that concept. "By^ reason of the fact that they lie in the same 
plane," says the description, "both sets will be held against unfolding 
without any other fastening means." Now, the stretcher actually put 
upon the market, different from this, is clearly an afterthought. And 
the mere omission of the words "adapted to fold in the same plane," 
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in the claims sued upon, cannot be held to show a concept in the de- 
scription different from the one to which thfe description is confined. 
The decree of the Circuit Court is affirmed. 

NOTE.— The following is the opinion of Kohlsaat, Circuit Judge,, in the 
trial court: 

KOHLSAAT, Circuit Judge. Complainants seek to have defendant enjoined 
on final helarlng from Infringement of claims 2, 8, 5, 6, and 9 of patent No. 
705,857, granted to complainant Mayr, July 29, 1902, on application filed No- 
vember 16» 1901, for a curtalnnstretcher. The claims In suit read as follows, viz. : 

''2. In a curtaluHstretcher, a center brace, a plate secured to one end there- 
of, a plate adjustably secured to the other end of said brace, and Jointed side 
bars plvotally connected with said plates respectively and both retained In 
plTotal connection In an extended and folded position for the purpose set 
forth, 

"3. In a curtain-stretcher, a center brace slotted at one end, a plate secured 
to the unslotted end, a plate adjustably secured to the slotted end by a bolt 
and winged nut, and Jointed side bars plvotally connected with said plates and 
both retained In pivotal connection in an extended and folded position, as and 
for the purpose set forth." 

"5. In a curtain-stretcher, a center brace, a plate connected with each end 
thereof, Jointed side bars plvotally connected with said plates and both re* 
talned In pivotal connection In an extended and folded position, said side bars 
having rounded Inner corners and flat ends, as and for the purpose set forth. 

"6. In a curtain-stretcher, a center brace, a plate adjustably secured to one 
end thereof, a plate secured to the other end thereof, a side bar comix)sed of 
two pieces plvotally connected with each of said plates and both retained In 
pivotal connection In an extended and folded position, the abutting ends of 
said pieces having rounded Inner corners and flat ends, as and for the purpose 
set forth." 

"9. The combination in a curtain-stretcher of two end bars, two side bars 
each of which is composed of two pieces, a center brace bar ^votally con- 
nected with said side bars at each end, and both retained in pivotal connect 
tion in an extended and folded position, each of the two pieces composing said 
Bide bars having rounded corners whereby they may be folded Inward upon 
isald center brace bar, as and for the purpose set forth." 

The main difTerence between the claims sued on and those not sued on con* 
sists in the omission from the former of the provision requiring the device to 
be "so constructed as that it shall be adapted to fold in the same plane." This 
clause, defendant insists, should be read into all the claims.. Complainant's 
commercial device does not conform to this description. The only stretcher 
covered by the drawings and specification consists of two side bars slotted at 
their outer ends, supported by a center bar or brace, and two end bars or 
braces, all slotted at their ends next the upper side bar, as shown in the draw- 
ings, whereby the size of the frame may be varied. These side bars are each 
in two parts, or sections, plvotally secured to plates, one which is rigidly at- 
tached to the lower end of the middle brace at the longitudinal center of said 
lower side bar, the other having movable or floating connection with the slot 
in the upper end of said center bar, wherein its upward and downward move- 
ment in the slot are made rigid at wlU by means of a set screw. This upper 
plate, as stated, is made wider than the lower plate, and when moved In the 
slot carries the pivoted sections of the upper side bar with it. The outer ends 
of the upper side bar move correspondingly in the slots formed in the end 
bars. Whenever it is desired to narrow the frame, the end braces or bars are 
moved toward the center in the slots provided in the side bars for that pur- 
pose, and likewise fixed at desired points by set screws. By reason of the 
greater width between the pivotal connections of the sections of the upper 
side bar, those sections are shown to fold downwardly, so as to Inclose in the 
same plane the upwardly folded sections of the lower side bar, edge, to edge. 
Of course, it is a matter of indifference as to which plate is the wid^. The 
upper is taken for the purpose of Ulustration, merely, in the drawings. De- 
fendant's device^ as weU as complainant's commercial sketches, do not employ 

180F.--47 
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the plates of dlflferent width. Therefore, If It be an essential feature of the 
patent in suit that the side bars be folded in the same plane, defendant can- 
not be held to infringe, since his device is not adapted to be, and is not, folded 
in the same plane. 

The curtain-stretcher art is an old one, and analogous to quilting and other 
stretcher arts. The patent in suit had a hard struggle in the Patent Office, 
mostly in overcoming the provisions of patent to Whipple, No. 680,301, granted 
August 13, 1901, for quilting frames. It is claimed by complainant that the 
examiner's objections were overcome after several attempts by the addition of 
words providing for a device wherein the sections of the side bar should, re- 
spectively, remain in pivotal connection with the several plates at all times, 
whether open or folded. An examination of the file wrapper and contents 
leaves the court in doubt as to whether this change in wording, or persistent 
insistence won the day. The claims in suit do not call for adaptability to be- 
ing folded in the same plane. Nothing is said In them about folding. Indeed, 
It is not disclosed how the device of the claims in suit could be folded, in the 
absence of drawings and specification. The sections of the side bar as de- 
scribed in the claims must inevitably obstruct each other in folding. 

This device seems somewhat at variance with the stretcher covered by the 
patent If, however, it be conceded that complainant is entitled to a stretcher 
which employs plates of equal length at both ends of the center brace, it be- 
comes necessary to look into the prior art to ascertain whether there be any 
novelty in maintaining pivotal connection between the side bar sections and 
the several plates upon the center brace. The prior art, in this respect, is 
fairly sununed up in the Whipple stretcher, as shown in figure 5 of the draw- 
ings accompanying Whipple patent No. 655,038, granted April 7, 1885. Sub- 
stantially the only difference between this latter stretcher and that now 
claimed by complainant consists in the means employed for securing pivotal 
connection of the side bar sections with the plate located near the end of the 
center brace. 

For the purpose of insuring freedom of action In folding the sections, or 
arms, the plate is provided nea^r its ends with diagonal pivot slots through 
which the pivot moves, thus making it possible to withdraw the point of the 
pivoting away from the center of the plate. The side sections may In this 
way be raised Into, or lowered from, an end to end alignment without undue 
frictional interference with each other. This result is attained in the patent 
in suit by rounding the comers of the ends of the bars or sections of the side 
bar adjoining the center brace. This would seem to be the equivalent of the 
pivot slot of the Whipple patent above referred to. In both devices, the arms 
or sections of the side are in constant pivotal connection with the plate upon 
the center brace ; the one, more convenient than the other perhaps, but to all 
intents and purposes the same. That the Whipple device shows the operation 
as to one side bar does not change the situation. Both require the clamping 
of set screws to hold them In place. The rounding of the comers above spo- 
ken of Is found, but not claimed. In the Carlson patent No. 701,014. This pat- 
ent discloses a stretcher which folds in practically the same manner as does 
defendant's and complainant's commercial device. 

From the file wrapper and contents it appears that the patent in suit was 
not cited by the examiner in connection with the- granting of this patent, al- 
though it was pending at the same time and granted prior to the issue of the 
patent in suit upon an application filed subsequent to the filing of the appli- 
cation for the patent in suit It is also found in patent No. 814,997, granted 
to Camp on April 7, 1885, for a cot 

There is no merit in complainant's contention that the term •'pivotally con- 
nected," as used in the claims in suit, is not broad enough to include what 
they term the shifting oscillating connection of the bolts In the slots f* and f » 
of the Whipple device. Pivotal connection does not necessarily mean that the 
pivot shall be permanently located or fixed. The Whipple arrangement Is 
clearly a pivotal connection. If the specification and drawings are to be re- 
sorted to, they call for a stretcher which is so constructed that it will fold in 
the same plane. The same construction which is asked for by complainant as 
to the claims in suit^l. e., that folding in the same plane is not contemplated 
therein — ^would eliminate the rounded comers and flat ends from claims 2 and 
8, since they are not therein mentioned. These claims, if so construed, would 
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read exactly upon the Whipple patent If the diagonal plate slot of Whipple 
is the equivalent of the rounded inner corner and flat end of claims 6, 6, and 
9 in suit, and of each thereof, then the same Is true of these claims. Unless 
the claims in suit are limited to stretchers so constructed as to fold in one 
plane, they are deemed to be anticipated by the prior art If they be bo lim- 
ited, defendant does not infringe. 
The bill is dismissed for want of equity. 



GBORGB^FROST CO. et al. v. SAMSTAG et al. 

(Circuit Court of Appeals, Second Circuit July 19, 191(X) 

No. 327. 

1. Patents (J 21*) — Use of Dtffekent Matebtai/— "Ikvention.** 

The use of a different material in constructing an article previously 
patented involves invention where it produces a useful result, increased 
efficiency, or a decided saving in operation. 

[Ed. Note. — For other cases, see Patents, Cent Digi € 23; Dec. Dig. 
i 21.* 

For other definitions, see Words and Phrases, vol. 4, pp. 3749-^754.] 

2, Patents (§ 328*) — IirrBiNGEMENT— Hose Sitppobtebs. 

Gorton patent No. 552,470, for a hose supporter, In so far as it pro- 
vided for a rubber button, involved patentable invention and covered a 
supporter having a sbankless button of rubber or other clinging material. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit by the George Frost Company and another against Henry F. 
Samstag and others. From a decree of the Circuit Court for the 
Southern District of New York dismissing the bill on the ground that 
letters patent No. 652,470, for hose supporters, was not infringed ([C. 
C] 173 Fed. 793), complainants appeal. Reversed. 

W. K. Richardson and A. D. Salinger, for appellants. 

Edmund Wetmore and George D. Seymour, for appellees. 

Before WARD and NOYES, Circuit Judges, and HAND, District 
Judge. 

WARD, Circuit Judge. This patent has been heretofore considered 
by this court and upheld as for an invention which made the first 
really practical garment supporter. The Circuit Court in Frost v. 
Cohn (C. C.) 112 Fed. 1009, and this court on appeal— 119 Fed. 505, 
56 C. C. A. 185 — have held that Gorton's invention was the substitu- 
tion in garment supporters of rubber or an equivalent material for the 
button in combination with the old metal pear-shaped loop in place of 
any other material previously used. Judge Coxe said : 

**The crucial question is one of invention. It Is argued by the defendants 
that Gorton's sole contribution to the art was the substitution of a rubber 
button for the metal buttons preyiously used, and that this was merely a 
change of material involving only mechanical skill. Conceding that the de- 
fendants* diagnosis of the issue Is somewhat severe In lopping off the other 
members of the combination, nevertheless the court sees no way to escape the 
conclusion that the fate of the patent depends upon the effect of the introduce 
tion of the rubber button into the old structures. Did this involve Invention? 
Assuming that the case Involves a change of material and nothing more, how 
stands the law?" 

•For other cases see same topic 4 9 nxtmbbb in Dec. 4 Am. Diss. 1907 ta 4ate» 4 Rep'r Indexes 
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In Hicks V. Kelsey, 18 Wall. 670, 21 U Ed. 852, Mr. Justice Brad- 
ley states the rule as follows: 

"The use of one material Instead of another In constructing a known ma- 
chine is, In most cases, so obviously a matter of mere mechanical judgment, 
and not of Invention, that it cannot be called an invention, unless some new 
and useful result, an Increase of efficiency, or a decided saving in the opera- 
tion, is clearly attained. Gorton's achievement Is clearly within the exception • 
and combines the three alternative essentials there stated. His, supporter at- 
tains a new and useful result, an increase of efficiency and a saving In opera- 
tion." 

He referred to his decision in Union Hardware v. Sclchow (C. C.) 
112 Fed. 1006, handed down at the same time, in which invention was 
not found in substituting sheet steel for cast steel in trucks for roller 
skates. There can be no doubt as to what his opinion of Gorton's 
invention was. 

Judge Wallace on appeal said : 

"As the scope of the claim must be as broad as any structure which would 
Infringe it, the consideration of Its patentable novelty Is narrowed to the «in- 
gle question whether it was Invention to substitute in the old hose supporter. 
In lieu of the metal button, a button made of rubber, leather, felt, or any 
other fibrous or yi^dlng material to whidi the fabric of the stocking would 
tend to cling. 

"On first impression it would seem to have t>een an obvious thing to select 
some kind of material for the button that would resist the tendency of a 
smooth button to slip, although firmly gripped, and yield sufficiently, whUe 
resisting the slipping, to obviate the abrasion of the fabric. It was common 
knowledge that rubber is neither as hard nor as unyielding as metal, bone, or 
pearl. It was also conunon knowledge that it has the property of dinging, 
and its use on shoes, stairway steps, and for mats and floor coverings are fa- 
miliar instances illustrating its adaptability to prevent slipping. It had also 
been used for buttons in order that its elasticity would permit the button to 
yield easily to sudden pressure, 'and yet not abrade the fabric of the button- 
hole, as in the instance of the collar stud of the Allen pat«it But In none of 
Its prior uses had it been employed as the member of a device betwe^i which 
and another member a portion of the fabric was to be clamped. The instances 
of the prior use of such a material do not necessarily suggest its adaptability 
to do the work required of a button in a hose or garment supporter more effi- 
ciently than one of ihetal. That its selection was not an obvious thing la per- 
suasively and cogently shown "by the fact that during many years numerous 
inventors were trying to remedy the defects in the old device, and it did not 
occur to them how simply and satisfactorily this could be done by making the 
button of rubber or some other elastic or yielding material. Its employment 
in the device of the patent was a new one, and Imparted to the device a re- 
markable efficiency, as compared with that of the best type of former devices. 
Without the aid of such an experimental demonstration as was made upon 
the argument, it would be difficult to realize the practical value of the im- 
provement 

"We have not overlooked the prior patent showing a device having a pair 
of Jaws faced with springy or elastic material, which are pressed against the 
intervening fabric to hold it between them, nor the prior patent for a sup- 
porter in which an ordinary button of pearl or bone or some hard material ia 
stitched to its place by thread. These patents are of insignificant value as an- 
ticipatory references, or as suggesting the adaptability of the material for the 
new occasion of its use.** 

It is true that the court was only considering claim 1 of the patent 
in connection with a button having a rubber-covered shank. 

"Claim 1. In a hose supporter, the combination of the webbing, the loop 
having an opening large at one end and narrower at the other, the button 
supporting plate, and the button composed of the central support and the sur- 
rounding rubber portion, substantially as set forth^ 
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But the language used was applied to the invention, and was not 
confined to that or to any particular form of it. Counsel for the ap- 
pellee felt the force of this, and met it by saying that the Circuit Court 
fell into an error. Their language is : 

"This l8 conclusive on the point that the Judge was mistaken in so far as 
he assnmed that the device of the patent in suit was the first garment sup- 
porter to contain, as an element, a rubber button. But for this mistake of 
fact, contrary to the evidence, his decision would probably not have contained 
the statements as to the breadth and character of the invention in the para- 
graph beginning, 'Here was a situation,* as well as the paragraph immediately 
following. The mistake te not to be wondered at, considering the number of 
exhibits. 

"But, whatever may have been the cause of this error, the fact remains that 
the initial decision on which all the litigation under the patent in suit has 
hung, contains a fundamental error of very far-rearfiing effect, namely, th^ 
supposition on the part of Judge C6xe that the invention of the patent in suit 
was the introduction of an element of rubber into a garment supporter." 

We think the appellee overlooks the fact that Judge Coxe was not 
speaking of all garment supporters, but only of those 
in combination with the old metal pear-shaped loop. 

The claims under consideration in this case are 
2 and 4 : 

"Claim 2. In a hose supporter, the combination of the 
webbing, the loop having an opening large at one end 
and narrower at the other, and the rubber button, sub- 
stantially as set forth." 

"Claim 4. In a hose supporter, the combination of the 
webbing, the supporting plate attached thereto, the but- 
ton or stud mounted thereon and having a flanged head 
of rubber, the loop also attached to the webbing and hav 
ing an op^ilng large at one end and narrower at an- 
other, substantially as and for the purpose set forth." 

The appellee insists that the patent contemplated 
only buttons having a rubber-covered shank, and 
this was the view taken by the court below. But 
Fig. 9 shows that shankless buttons were also con- 
templated, and they were covered by claim 2. 

It is said that this Fig. 9 should be eliminated 
from the patent. We know of no case authoriz- 
ing the court to strike out of the specifications a 
figure inserted by the inventor. The button of 
this figure must be regarded as a rubber head. 
The defendants' button has a rubber head and 
operates exactly as does the button of Fig. 9 and 
reads on both claims 2 and 4. 

The fact that it also has a bare metal shank in 
the form of a gooseneck does not take it out of 
the patent as heretofore construed by this court. 
The British patents to Knight and to Parry are 
disregarded as references. The former because 
subsequent to Gorton and the latter because not 
having the metal pear-shaped loop, which is an 
essential feature of the patented invention. 

Decree reversed, with costs. 
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PARSON! MFG. OO. T. CJOB. 
(Circuit Court, D. New Jersey. May 23, 1910.)' 

1. Patents (8 S2S*) — ^Intbingement— Steam Blower. 

The Paraon patent, No. 573,480, for a steam blower, claim 1, In view of 
the disclosures of the prior art and the proceedings In the Patent Office, 
is limited to a construction In which the superheater Is located in an In- 
closed brick incased chamber arranged above the grate of the furnace 
and adjacent to the side wall of the furnace. As so construed, held not 
infringed. 

2. Patents ({ 328*) — Validity and iNFBiNGEMENT-^ifOKs-CoNSUHiNQ Fub- 

nace. 
The Parson reissue patent. No. 12,072 (original No. 681,457), for a 
' smoke-consuming furnace, claim 2 is void as for a mere aggregation, and 
not a combination, of elementa Claim 1, if conceded yalidity, held not 
infringed. 

8. Patents (J 328*) — Invention— Grate Bab. 

The Parson patent, No. 702,585, for a grate bar, Tield void for anticipa* 
tion and lack of Invention in view of the prior art. 

In Equity. Suit by the Parson Manufacturing Company against 
Charles T. Coe, trading as the New York Grate Bar Company. De- 
cree for defendant. 

S. D. Oliphant, Jr. (Steuart & Steuart, of counsel), for complainant 
Charles C, Gill, for defendant. 

CROSS, District Judge. There are three patents involved in this 
controversy which the bill of complaint alleges are capable of conjoint 
use and have been conjointly used. They were all issued to one 
Henry E. Parson and assigned to the complainant. Of these patents 
the first which will be considered is No. 573,480, dated December 22, 
1896, for a steam blower. Of its two claims the first only is involved. 

''1. The combination of a steam blower, an elongated bric^-incased chana* 
ber arranged above the grate of the furnace, adjacent to the side wall of the 
furnace, a superheater located in said chamber, a valved steam-supply pipe 
for connecting the superheater with the steam blower, and a steam pipe con- 
necting the superheater with the boiler, substantially as set forth.** 

Among the defenses thereto set up by the answer are invalidity and 
noninfringement. The question of its validity need not be considered, 
since the conclusion has been reached that, to sustain the validity of 
the patent, the claim in question must be narrowly construed, and, 
thus construed, the defendant is not guilt}^ of infringement. 

The file-wrapper is in evidence and its inspection discloses that the 
application for the patent as originally made contained three claims, 
all of which were rejected b)r the examiner, who cited several patents 
in the prior art as anticipations. The applicant accepted the judg- 
ment of the examiner, and thereupon filed amended claims which were 
allowed, and appear in the patent under consideration. Among the 
claims disallowed was the following: 

"3. The cotnbinatiou of a steam blower, composed of an exterior casing and 
a nozzle-frame having Inwardly-extending nozzles, a superheater located in & 
brick-incased chamber at the Interior of the furnace, a valved steam supply^ 

•For other ciMiea tee same topic A fi kxjmbmb, in Dec. ft Am. Digt. 1907 to date^ ft Rep'r Indexes 
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pipe, for connecting the superheat^ with the nozzle-frame and a steam pipe 
connecting the superheater with the boiler, substantially as set forth." 

The patentee in submitting the amended claims, wrote the commis- 
sioner as follows ; "In view of the references we have taken out the 
specific claims to the construction of the steam blower and rely on the 
construction of the superheater for obtaining the allowance of the 
application" — ^and it was upon this element of the combination that 
the applicant's case was rested. Viewing the case as tlius presented, 
it will appear that "a superheater located in a brick-incased chamber 
at the interior of the furnace" was old, and was conceded to be so by 
the patentee when he eliminated it from his claim after objection by 
the examiner, and substituted therefor the following language: 

"A brick-incased chamber arranged above the grate of the furnace, adjacent 
to the side wall of the furnace^ a superheater located In said chamber." 

From the above quotations it appears that the patentee was obliged 
to, and did, surrender the idea of locating his brick-incased chamber, 
containing the superheater at will, in. any part of the interior of the 
furnace, and chose in lieu thereof to locate it in a specifically defined 
place in the interior of the furnace ; that is to say, above the grate and 
adjacent to the side wall of the furnace. These involuntary conces- 
sions induced the allowance of the patent, and the complainant can- 
not now be heard to minimize or disregard them. The complainant's 
expert contends, however, that the brick-incased chamber of the pat- 
ent may be dispensed with and the superheater pipe imbedded in the 
wall of the furnace. This insistment, however^ is untenable. In the 
first place, it omits altogether the element of a brick-incased chamber 
within the meaning of the claim, and, again, a superheater thus located 
would not be adjacent to, but within, the side wall of the furnace, nor 
would it be above the grate bar of the furnace, which bar is of neces- 
sity within and inclosed by the walls of the furnace. Furthermore, it 
was old in the art to locate the superheater in any of the diflferent in- 
closing walls of the furnace. The patent to Miller No. 418,955, Jan- • 
uary 7, 1890, that to Metz, No. 498,959, June 6, 1893, and that to 
Wheelen No. 341,196, May 4, 1886, show superheaters located in the 
front end wall of the furnace. Tinkhan No. 460,189, September 29. 
1891, shows a superheater protected in the rear end wall. Farr, No. 
303^63, August 19, 1884, shows a superheater located in the bridge 
wall. Tinkhan, No. 497,392, May 16, 1893, Tinkhan No. 534,297, 
February 19, 1895, and Elliott, 248,925, November 1, 1881, show the 
superheater in the side wall or walls, and Livingston 399,541, March 
12, 1889, located them, quoting from the specification, "On the pre- 
ferred part, the part preferred being on each side of the door at the 
front inside." Moreover, the prior art shows, not only that the super- 
heater pipes were previously imbedded in the walls of the furnace, but 
that they were thus imbedded for the very purpose, as claimed by the 
complainant, of protecting them from injury by the intense heat of the 
furnace fire. For instance, Tinkhan, in No. 534,297, says in speaking 
of figure 3 of that patent : 

"I have shown a portion of the brickwork as omitted, but In practice I pre- 
fer to fill in the space between the pipes with brick or other refractory mate* 
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rial so as to completdy Imbed the superheating colls and the steam and air 
conducting pipes and by thus Imbedding said pipes they are effectively pro- 
tected from being burned out.'* 

The above and other patents might be cited which show the super- 
heater located in well-nigh every conceivable position in the side and 
end walls' of the furnace. It is obvious, therefore, that Mr. Parson 
in procuring the patent in question was, in order to escape the revela- 
tions of the prior art, compelled to select the position which he did. 
So far as he is concerned, practically every other location was open 
to general use. The location of the brick-incased chamber inclosing 
the superheater in the position chosen by the patentee was, as has been 
shown, the only novel feature in his combination, and the one upon 
which he chose to stand. Under such circumstances, he is not entitled 
to any general application of the doctrine of equivalents. In view of 
the disclosures of the prior art and the limitations imposed upon the 
claim in question, and keeping in mind that by the term of the claim 
the superheater of the patent ir^ suit was required to be located in an 
inclosed brick-incased chamber arranged above the grate of the fur- 
nace and adjacent to the side wall of the furnace, it follows that a 
superheater, which like that of the defendant is not inclosed in a 
brick-incased chamber, is not above the grate of the furnace, and is 
not adjacent to the side wall of the furnace, is not within the claim. 

An expert who testified for the complainant, but without any exam- 
ination of the prior art or of the file-wrapper of the patent in suit, 
calls the construction of the defendant a brick-incased chamber not- 
withstanding it is a cast-iron box set in the rear end wall of the fur- 
nace with its front side or face flush with the wall and directly ex- 
posed to the flames. It is a difficult proposition, however, even for 
an expert to prove that that which is only incased on three sides is 
incased on four, or that anything can properly be called incased which 
is not incased. But, assuming 5iat it is a brick-incased chamber, still 
• it is not located above the grate or adjacent to the side wall. That 
the defendant's superheater may be laterally above the grate and con- 
sequently at a higher elevation than the grate does not bring it within 
the terms of the claim. "Above the |:rate," as used in the claim, and 
illustrated by the drawings and specifications, means over the grate; 
that is, within the area which would be bounded by the exterior lines 
of the grate if they were upwardly projected. Or, to put it in another 
way, the claim requires the. brick-incased chamber holding the super- 
heater to be located vertically above the grate. To permit it to be 
placed elsewhere would strain simple language out of its ordinary 
meaning. 

Great stress is laid upon the durability and utility of the complain- 
ant's brick-incased construction. That, however, is a question which 
the defendant may properly determine for himself. If he adopts a 
less effective or durable method, he must suffer the consequences. In 
saying this it must not be taken for granted, however, that the 
exposed surface of the cast-iron box inclosing defendant's super- 
heater is at all lacking in durability or efficiency. The evidence is 
strongly to the contrary. Since, therefore, there is no evidence of 
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infringement by tHe defendant of the patent in question, the bill of 
complaint as to it must be dismissed. 

Patent No. 12,072, reissue dated January 6, 1903, is for a smoke- 
consuming furnace. The first and second claims arc involve*, and 
read as follows: 

*n. The combination with a closed combustion-chamber and ash-pit, of a 
grate, a banking platform having air-channels, a bridge-wall having air-chan- 
nels which communicate with, the air-channels of the banking platform and 
receive air from the region of the ash-pit, the channels of the bridge-wall de- 
livering air to the flre-chamber, a hot-air-blast pipe arranged within the fire- 
chamber and heated thereby and delivering hot air under pressure to the ash- 
pit, a blower delivering air under pressure to the hot-air-blast pipe, and means 
for dividing the blast between the ash-pit and the fire^rhamber. 

"2. The combination with a closed combustion-chamber and ash-pit, of a 
grate, a banking platform having air-channels, a bridge-wall having air-chan- 
nels which communicate with the channels of the banking platform and re- 
ceive air from the region of the ash-pit, the channels of the bridge-wall deliv- 
ering air to the fire-chamber, a hot-air-blast pipe arranged within the fire- 
chamber, and heated thereby and delivering hot air under pressure to the ash- 
pit, a blower delivering air under pressure to the hot-air-blast pipe, means 
controlled by the boiler-pressure for automatically refi^ulating the force of the 
said blower, and means for dividing the blast between the ash-pit and the 
fire-chamber.** 

The original patent, No. 681,457, was dated August 27, 1901. The 
applicatipn for reissue was filed March 21, 1902. In his verified ap- 
plication for reissue Parson says: 

"First Claim 1 of the original patent includes as essential elem^its a bank- 
ing platform and a fire bridge, hot air blast extei^ing through the rear wall 
of the furnace and the base of the fire bridge and banking platform into the 
ash-pit, a steam blower in said hot-air-blast pipe, heating flues in the banking 
platform and fire bridge and a damper for opening or closing said hot air 
supply opening in the blast pipe. The automatic regulation of the forced 
draft both below and above the grate is in no way dependent upon the use of 
the banking platform and fire bridge. The blower by which the forced draft 
Is operated might be a steam blower or of some other pattern. The outlet 
openings for the forced draft delivered above the grate might be in the side 
rather than in the top of the fire bridge, and the whole stru(^ture might be 
operated without the use of a damper for opening or closing the hot air sup- 
ply opening in the blast pipe. 

"Second. Claim 2 of the original patent contains as essential elements a 
banking platform and fire bridge adjacent to said grate, a hot-air-blast pipe 
oxtending through the rear wall of the furnace and through the base of the 
banking platform and fire bridge into the ash-pit, a steam blower at the rear 
end of the hot-air-blast pipe, a damper in the chimney of the furnace, flues in 
the banking platform and fire bridge, outlet openings in the top of the fire 
bridge, a damper in said supply opening of the blast-pipe, and means for 
opening or closing said damper from the outside of the furnace. 

'*The same remarks made with reference to claim 1 apply to daim 2. Many 
of these elements are unnecessary to a complete utilization of the real inven- 
tion of this case.'* 

The original patent contained two claims. The application for a 
reissue contained four claims which it was desired should, be substi- 
tuted for the claims of the original patfsnt. Claims 1 and 2 applied for 
in reissue were rejected by the examiner, who cited several patents as 
anticipating them. The remaining two claims were allowed, and be- 
came claims 4 and 5 as the patent now stands. The applicant acqui- 
esced in the decision of the examiner in rejecting the claims just re- 
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f erred to, and thereupon presented for his consideration three other 
claims which became 1, 2, and 3 of patent as reissued. By comparing 
the rejected claims in reissue with 1 and 2 of the patent as allowed, it 
is apiferent that Parson was obliged to reinsert in claims 1 and 2 the 
elements of the banking platform and bridge-wall, concerning which 
the applicant in his sworn affidavit upon which his reissue patent was 
granted says : 

"The automatic regulation of the forced draft both below and above the 
grate is in no way dependent upon the use of the banking platform and fire 
bridge." 

This admission apparently invalidates claim 2 in reissue. It shows 
conclusively that that claim calls for an aggregation, and not a com- 
bination of elements. But, irrespective of his admission, it is obvious 
that there is no co-ordination between the automatic regulation of the 
forced draft and the banking platform, which constitute two of the 
elements of the claims. The banking platform either with or without 
such automatic regulation would perform its function in the^ same 
way, and the same is true of the automatic regulator. But, if this 
were not so, the patentee is estopped by the solemn admission con- 
tained in his application for reissue from asserting the contrary. Hav- 
ing asserted that the elements referred to were not dependent one 
upon the other, he cannot now be heard to claim otherwise. . Claim 1 
in suit is like 2, except that it leaves out the element of automatic 
regulation. It is difficult to see how this claim can avoid being con- 
sidered as an aggregation. A banking platform as abundantly ap- 
pears is used simply to facilitate the cleaning of the fires. At such 
a time the furnace door must of necessity be open, which cuts oflf the 
blower, and renders it inoperative for the time being. The functions 
of the banking platform and of the blower are distinct and separate. 
When one is used, the other is not. Their functions are not interde- 
pendent. I do not deem it necessary, however, to decide that this 
claim is invalid, for, in view of the prior art, it must be strictly con- 
strued, and thus construed the defendant has not infringed it. Turn- 
ing to the consideratioil of but a small portion of the prior art, it will 
be found that all of the elements of the claim, except the banking plat- 
form, having air-channels in combination with the bridge-wall which 
also has air-channels which communicate with the air-channels of the 
banking platform, are old. The use of fire bridges with air passages 
therein for the purpose of heating the air and aiding a more thorough 
consumption of the smoke and gases arising from combustion is very 
old in the art. The British patent to Stanley, of 1867, shows not only 
a superheater, but almost all — indeed all of the elements of the patent 
in suit in combination, with the exception of a hollow fire bridge and 
a banking platform with its air-passages. He also suggests tlie 
placing of .the superheater in the roof or over, or by the side of the fire 
or at the bridge, or other part where there is great heat. The British 
patent to Parke (1820) shows the bridge with an air-passage therein, 
but it did not show any means for supplying a forced draft which was 
not then invented. The patent to Sutcliffe, 1888, also substantially 
meets the elements of claim 1 with the exception of the banking plat-- 



Digitized by 



Google 



PARSON. Mf G. CO. V, COB. 747 

form with its air-channels. One of the drawings also shows the 
bridge wall beveled, a matter concerning which reference will be made 
later. As to the autoniatic regulating device of the patent in suit, 
that was anticipated by Champion, No. 393,357, of 1888. In the 
specification of his patent he says : 

"It will, of conrse, be understood that the particular claim of the automatic 
regulator is immaterial. All that is eEHsential is that the regulating device be 
operated by steam under boiler pressure, and that the movable part of the 
device be connected in some suitable way with the valves controlling the sup- 
ply of steam and air to the Injector." 

And he further says: "My present invention has for its object to 
make the construction self-regulating.*' The construction referred to 
was that described and covered by a patent No. 362,933*, issued to him 
in 1887, for a steam blower. Patent No. 413,921, of 1889, to Blan- 
chard, is also for an automatic apparatus for supplying steam and air 
to furnaces. Patent No. 674,188, 1896, to Burke, also covers an auto- 
matic blowing apparatus. Notwithstanding Champion's later patent, 
Parson makes his automatic regulator the most important feature of 
the patent in suit. Patent No. ^32,105 to Sieben and Wagner, 1895, 
substantially embraces all of the elements of claim ;i, with the excep- 
tion of the banking platform with its air-channels. I have included 
in the above references several patents showing automatic regulation, 
notwithstanding the doubt expressed as to the validity of that claim 
for reasons already given. The prior art cannot be studied without 
arriving .at the conclusion that the patent under consideration, if sus- 
tained, must be confined to the specific combination therein set forth. 
It was because its claim introduced the banking platform and a bridge 
wall having intercommunicating air-channels that it was allowed. 
With these elements omitted, the complainant's device was anticipated 
by several patents. Construed from this standpoint, the patent has 
not been infringed. Infringement is alleged because the defendant, 
having become a successful bidder after public competition, entered 
into a contract which is known in the case as the Ridgewood Pump- 
ing Station contract One of its provisions relating to alterations in 
certain furnaces was as follows: 

"The bridge walls must be rebuilt so as to give a supply of hot air over the 
fires, said supply to be regulated by daixiper, and, where possible, bridge wall 
must be made with a cleaning shelf." 

Certain drawings accompanied the contract and showed what is 
called "cleaning shelf." The defendant's contract it will be noticed 
did not require him unconditionally to construct a cleaning shelf, but 
where possible the bridge wall was to be made with a cleaning shelf, 
and he swears that in its performance he only beveled off the old 
bridge wall. But beveled bridge walls with underlying air-passages 
were old in the art, and the construction contemplated would not, if 
carried out, have constituted an infringement. As a matter of fact, 
however, in making the attempt to bevel the bridge wall he found that 
because of its thinness it was impossible to complete tiie contemplated 
construction; hence the project was abandoned, and the wall restored 
to its former condition. There is nothing in the contract, specifica- 
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tions, or drawings to show that he intended to build the banking plat- 
form called for by the Parson patent The defendant's testimony 
which is directly to the contrary is the only evidence in the case upon 
the point. Moreover, the contract, as appears upon its face, was con- 
tingent. A cleaning shelf was only to be built in case it were pos- 
sible by the use of the old bridge wsdl. While threatened infringe- 
ment may undoubtedly be enjoined, the evidence in this case shows 
but a vague and conditional tnreat, if threat it be, which is best inter- 
preted by what the defendant actually did or rather tried to do be- 
fore he found out the impossible character of his undertaking. He 
merely beveled off the bridge wall, and, if that made a cleaning shelf, 
it was old in the art and only that which he had a perfect right to do, 
as will appear by examining the following patents: No. 418,965 to 
Miller, January 7, 1890; No. 421,990 to Tobin, February 25, 1890; 
No. 640,726, to Wilder, January 2, 1900; No. 498,959 to Metz, June 
6, 1893. The burden of proof to show infringement rests upon the 
complainant, but there is not a word of testimony to show tihat the 
defendant ever contemplated, much less threatened to construct,^ a 
bridge wall and banking platform wijth their intercommunicating air- 
channels as called for by the patent in suit. In order to show in- 
fringement, however, complainant's expert, who as to this patent also 
admitted that he had not examined the prior art or the file-wrapper, 
testified in this connection that the combination of claim 1 consisted 
of the following elements: 

^Ist A closed combastion chamber and ash-pit 

"2d. A grate. 

"3d. A bridge waU In which is formed air-channels on which Is formed • 
banking platform. 

'*4th. A hot-air-blast pipe. 

"5th. A blower. 
^ "^eth. fieana for dividing the blast** 

He was therefore compelled, in order to make ouf any prefense of 
infringement on the part of the defendant, to eliminate an element of 
the complainant's patent The claims, both of them, demand a bank- 
ing platform having air-channels, and a bridge wall* having air-chan- 
nels, which communicate with the air-channels of the banking^ plat- 
form, and receive air from the region of the ash-pit. Unquestionably 
that language sets forth two elements in combination, which elements 
the expert, in order to support his testimony relating to infringement 
was compelled to combine into one to read as follows : "A bridge waU 
in which is found air-channels and on which is formed a banking plat- 
form." It requires no argument to show that his construction is ab- 
solutely untenable. It follows that, even if both of the claims are 
valid, infringement by the defendant has not been shown. As to 
this patent therefore, the bill will also be dismissed. 

But one other patent remains for consideration. It is No. 702,585, 
dated June 17, 1903. Speaking of this invention, the patentee sayss' 

"This invention relates to an improved grate-bar of that type which Is pfro- 
vided with conical perforations extendlDg through the bar and which are used 
for burning coal dust or small-size fuel with artificial draft, the grate-bar be- 
ing so improved that increased strength is imparted to the same, warplns 
preveutedt and a more reliable support for and interlocking of the grate-tMUW 
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obtained; and the Invention consists of a grate-bar provided with* longitudi- 
nal rows of tapering perforations arranged in staggered position relatively to 
one another and a longitudinal rib of serpentine shape integral with said bar 
at its under side, the undulations of said rib extending in the spaces between 
and tangentially to the perforations of the central group of longitudinal rows 
of perforations of the bar; and the invention consists, further, in the com- 
bination of two adjacent grate-bars provided with alternate interlocking 
tongues and recesses and intermediate straight connecting portions between 
said tongues and recesses, said tongues being provided with corrugations at 
their edges and a tubular transverse supporting-bar for the adjacent ends of 
the grate-bars." 

The patent has two claims, but the complainant relies only upon the 
first, which is as follows : 

**1. A grate-bar provided with longitudinal rows of tapering perforations 
arranged In staggered position relatively to one another, and a longitudinal 
rib of serpentine shape integral with said bar at its under side, the undula- 
tions of said rib extending in the 'spaces between and tangentially to the per- 
forations of the central group of longitudinal rows of perforations of the bar, 
substantially as set forth/' 

The file-wrapper is in evidence, and discloses that after numerous 
changes and modifications made by the patentee in an effort to obvi- 
ate objections and avoid citations made oy the examiner a patent was 
finally refused. An appeal was thereupon taken to the examiner in 
chief, who subsequently allowed the patent. 

Several patents were cited by the examiner as anticipations which 
destroyed any possible claim of invention. Among the patents in the 
prior art there is one to Scofield, No. 64,416, granted in 1866, in the 
specifications of which it is said: 

«<The nature of said Invention consists In a grate-bar formed with a rib on 
its under surface that is corrugated longitudinally with vertical or nearly 
vertical flexures, so that the under, or bottom edge of the rib forms a corru- 
gated or waved line as seen tn figure 2." 

The rib was formed thus for the purpose of avoiding the warping 
and bending of the grate-bar, which, however, in this patent does not 
seem to have been -perforated. Perforations in grate-bars, however, 
were old, probably as old as the use of stoves or furnaces for burning 
coal or other like material; indeed, the Parks British Patent of 1820 
shows them of the form of the Parson grate-bar. Did it require in- 
vention to take this corrugated or undulating rib of Scofield and place 
it as it had been placed before on the under side of a grate-bar, being 
careful only to avoid stopping up the perforations of the grate-bar? 
The patent to Miller of 1885 sliows a grate-bar with staggered per- 
forations ; the perforations being of tapering or conical form like those 
of Parson. ^ Miller, however, expressly says that the shape of these 
perforations was old and disclaimed any invention thereof. The Miller 
bars also .show supporting ribs. A patent to Hess, No. 343,370, of 
1886, in Fig. 3 also shows perforations of a conical shape. Patent No. 
474,116, 1892, to Duncan, shows a perforated grate-bar in which the 
perforations are tapered and of staggered arrangement in longitudinal 
rows. Duncan, speaking of his invention, says : 

"My present invention has for its object to provide an improved form of 
grate-bar that shall be simple, cheap, and durable in construction, that shall 
permit a uniform and thorough combustion of the fu^ whether this fuel be 
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coal, wood, coal-slack, or sawdust and that can be readily cleaned, and which 
without unnecessary weight of material shall effectively resist all tendency 
to warp under the intense heat to which, such bars are subjected." 

Lraying aside for the moment the other patents referred to, this of 
Duncan seems to embody the alleged invention of Parson, as shown 
and claimed by him. It shows staggered longitudinal rows of per- 
forations of a tapering or conical form with an undulated rib fitted 
in between the rows of perforations. Whether the rib crosses the 
grate-bar in exactly the same position and manner in which that of 
Parson crosses it is immaterial. That is a matter of detail. Any 
mechanic of ordinary intelligence skilled in the art would have taken 
care that the rib in crossing the grate-bar diagonally did not obstruct 
the holes in the grate. It would scarcely be sensible after making 
holes to stop them up. Again, no invention can be found in increasing 
or lessening the number of the rows of- perforations or in the number 
or arrangement of such rows or perforations, or in so adjusting the 
rib as to pass between and around such perforations. In short, there 
was no invention in placing the old undulated bar of Scofield or Dun- 
can on the under side of a perforated grate-bar, and avoiding the per- 
forations of the bar in so doing. The fact that the claim in question 
calls for a rib extending in the spaces between and tangentially to 
the perforations of the central group of longitudinal rows of perfora- 
tions of the grate-bar adds nothyig by way of invention in view of the 
prior art. Parson discovered no new idea or principle. A serpentine 
rib is serpentine, and whether more or less so is a matter of degree 
or measure. It performs the same function in the same way, whether 
its sinuosities be greater or less. 

It should be noted that the complainant for some years has been 
making and selling a grate-bar with two straight flanges, one on either 
side of the bar, for which a patent has been applied for. This proce- 
dure at once suggests the almost infinite possibilities of the rib of a 
grate-bar, *or rather its location, as a field for invention. The opinion 
of the examiners in chief is not very satisfactory or convincing. They 
apparently concluded to give Mr. Parson the benefit of the doubt. It 
appears as if their judgment had been unduly affected by his use of 
the word "tangential" and other like technical terms. At all events, I 
find the testimony of the defendant's expert more satisfactory, where- 
in, after showing that the form and arrangement of the perforations 
in the Parson grate were very old, he says : 

"The second element of the combination is a stiffening rib placed on the un- 
der side of* the otherwise flat grate-bar. The effect of this is to stiffen the 
grate-bar after the manner familiar to the art, and sin the way that all plates, 
slabs and strips of metal, have been stiffened from time Immemorial. Such 
stiffening rib simply makes a T-bar of the cross-section. Iron having this 
cross-section, and thus stiffened, has long been used in innumerable ways. No 
novelty, of course, can be found thus far, either in the elements or their com- 
bination. The patentee, however, claims novelty because he has given longi- 
tudinal rib a 'serpentine shape' so that it will not block up the perforations. 
That Is the whole of this so-called 'invention.' I say the whole of it, because 
the rest is mere verbiage incident to the zig-zag or serpentine shape of the rib. 
The placing of a stiffening rib along the middle of the under side of any bar, 
plate, or strip of iron is a mere commonplace, as much so as an ordinary 
brace or strut in carpentry. In cast-iron it is as easy to make a stiffening- 
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rib crooked as stralgrht, and It rarely required no inventive insight to see that 
with a perforated grate-bar (the holes being naturally staggered in accordance 
with common usages) a stiffening-rib along the middle, would avoid blocking 
the holes (especially if these are set closely together) by giving this rib a zig- 
sag or serpentine uhApe,** 

In my judgment this patent is invalid. Upon the question of in- 
fringement, it is there'fore unnecessary to say more than that it ap- 
pears that the defendant installed a grate at the Ridgewood Pumping 
Station like the grate of the patent in suit, but for all that the case 
discloses it may nave been one made by the complainant and properly 
used. 

The bill of complaint will be dismissed, with costs. 



WESTINGHOUSB ETiECTRIC ft MFG. CO. T. ALLIS-OHAUIERS CO. 

(Gircait Court, D. New Jersey. May 24, 19ia) 

1. Patents (| 328*) — VAUDrrr— Intbinqembnt— BJLectbic Railway Motob. 
The Schmid patent. No. 609,977, for an electric railway motor, one of 
the principal features of which is the facility afforded for inspection and 
removal of the parts for repair, and another that the field-magnet is made 
to inclose and protect the armature, and itself to constitute the support 
for the armature hearinjani, was not anticipated, and discloses inyendon 
and utility ; also held infringed by defendant 

Z, Patents (S 328*) — Intbingement— Elbctbio Railway Motob. 

The Short patent. No. 546,560, for an electric locomotive, construed, and 
held not infringed. 

In Equity. Suit by the Westinghousc Electric & Manufacturing 
Company against the AUis-Chalmers Company, Decree in part for 
complainant, and in' part for defendant. 

Richardson, Hcrrick & Neave, W. K. Richardson, and Harrison F. 
L3rman, for complainant. 

Thomas F. Sheridan, Clifton V. Edwards, and Lawrence K. Sager, 
for defendant. 

CROSS, District Judge. The record contains two patents for con- 
sideration, both of which are alleged to have been infringed by the 
defendant. The defendant asserts the invalidity of both patents, but, 
if valid, denies that it has infringed them. The first to be considered 
is No. 609,977, issued August 30, 1898, to Albert Schmid, assignor 
to the Westinghousc Electric & Manufacturing Company, for an elec- 
tric railway motor. The inventor sets forth the objects of his inven- 
tion in the following language: 

'* Another object of my invention is to supply a novel form of separable 
fleld-magnet admitting of complete protection and Inclosure of the armature 
and at the same time of ready access to the interior parts of the field-magnet 
Itself. 

"Another object of my invention is the provision of a form of motor where- 
in the field-magnets may be readUy Inspected iind repaired without the re- 
moval of the armature from the motor and car, either side of the separable 
field-magnet being Uius capable of inspection and repair. 

"By the use of my invention, I am further able to dispense with all frame- 

•For oUmt cmm bm mom topic A fi hvubbb la Dto. 4 Am. Dlgi* 1M7 to datt^ 4 Rip'r IndoMS 
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work, except that necessary for the carrying of the reduction-gears, to dieapen 
the construction, and to gain certain other advantages more fully set out 
hereinafter," 

^ • 

The patent contains eight claims, but five of which are in issue, 
namely, Nos. 1, 2, 3, 4, and 6. They are as follows : 

"1. In a railway motor, the combination with an armature of a field-magnet 
constructed in two sections, the upper section being supported by the car 
truck and the lower section being hinged to and supported by the upper sec- 
tion and adapted to swing downward, substantially as and for the purpose 
set forth. 

"2. In a railway motor, the combination with an armature, of a field-mag* 
net constructed In two sections, the upper section being spring-supported on 
the car truck, and' the lower section being hinged to and supported by the 
upper section and adapted to swing downward, substantially as and for the 
purpose set forth. 

**3. In an electric car, a motor having a horizontally-divided field-magnet, 
one member of which is sleeved at one end upon an axle of the car, the other 
member being hinged to the first-named member at one end and removably 
fastened thereto at Its other end independently of the axle-bearing, substan- 
tially as described. 

"4. An electric motor, having a horizontally-divided field-magnet, the up- 
per portion of which is provided with an axle-bearing at one end and the 
lower i)ortion of which is hinged to said upper portion, independently of said 
axle-bearing, whereby it may be swung downwardly without disturbing said 
bearing." 

"6. In a motor for electric cars, the combination with the armature, of a 
field-magnet comprising an upper section supported by the car truck and a 
lower section hinged to isald upper section, and means whereby the armature 
may be 8up(K)rted by either section when the lower section to swung down- 
ward, substantially as described." 

The several claims, although expressed in somewhat technical lan- 
guage, are easily comprehended. A motor of the character in ques- 
tion necessarily consists of a field-magnet and 'an armature. The 
electro field-magnet is stationary, having its poles surrounded by coils 
of copper wire, within which poles a cylindrical shaped armature is 
revolved. The armature carries a series of conductors on its circum- 
ference, and, as these conductors are energized by the electric cur- 
rent, each conductor in succession is attracted or repelled by the poles 
of the magnet, whereby the armature is caused to rotate, and such 
rotation communicated through gearing to the axle of the car. Motors 
used in the propulsion of street cars manifestly require frequent in- 
spection, and one of the main objects of this patent was to permit 
the making of a thorough and yet comparatively expeditious and in- 
expensive inspection of the magnet, the poles and coils and armature, 
without disconnecting them, as a whole or in part ; and, furthermore, 
if such inspection revealed the necessity of the removal of the parts, 
which are large and cumbersome, that such removal could be acccnn- 
plished without tearing up the floor of the car or utterly dismantling 
or removing the motor. In order to effect these objects, the patent 
shows the motor casing in halves as it were and hinged together. The 
precise method of construction and operation, however, can best be 
shown by adopting in part the language of the specifications: 

'*JiB will be readily seen from the drawings, my motor is provided with a 
field-magnet which entirely incloses the' armature and the two parts whereof 
are hinged together at the trndc, or at that portion removed from the axl« 
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when suspended. The two parts of the field-magnet are shown at 1 and 2 
and the hinge is shown at 8. This hinge is shown as depending from two 
strong lugs on the back of the upper field-magnet; but it is clear that any 
one skilled in the art may devise various forms of hinge adapted to this pur- 
pose. 

*'The forward end of the field-magnet is sleeved at 4 upon the axle, the 
upper or bearing half of the axle box or bearing 4, being cast in one piece 
with the upper portion of the field-magnet and the lower half being fastened 
thereto by means of bolts, 18, as shown, or by any other suitable means which 
will not be disturbed by or interfere with the independent movement of the 
field-magnet section 2 on its hinges. 

"The field-magnets are provided with four poles (marked 5 in the drawings 
I), which are placed at an angle of about forty-five degrees to the horizon 
when the motors are in place. Each of these poles is appropriately wound, 
the windings in one half of the field-magnet being connected with those in 
the other half by means of a connection 6 sufficiently long to permit of the 
free opening of the motor. 

"The two halves of the field-magnet are recessed at 7 and 8, as shown, for 
the purpose of receiving the bearings of the armature, one of these bearings 
being shown at 9. When the field-magnet Is closed and the motor is in opera- 
tive condition, the bearings, 9, are secured to both halves of said field-magnet, 
the bolts, 10, serving to fasten them to the upper half and the bolts, 11, to 
the lower half by means of proper threaded openings in the bearings, as shown 
in Fig. 2. It is evident from this form of construction that upon opening the 
field-magnet, as illustrated in Fig. 2, the hearings, 9, may be made to follow 
either the lower half or the upper half of the magnet or casing. If when 
the lower half is dropped, as shown, the bolts, 10, are unfastened, the l}ear- 
ings will follow the lower half and the poles and coils in the upper half of 
Che field-magnet are open to inspection, as illustrated in Fig. 2. If, however, 
the lower bolts, 11, are loosened when the field-magnet is opened, the arma- 
ture will remain with the upper half of the field-magnet and the lower pole» 
and coils will be exposed. Thus the whole field-magnet may be got at with* 
out removing the atmature from the car, and thus a great saving of time and 
trouble in repairs is attained." 

In addition to the facility of inspection, and removal of the parts 
of the motor thus affordied, the patentee claims that he is thereby en- 
abled to dispense with all framework, except such as is necessary for 
carrying the reduction gears, thereby among other advantages lessen- 
ing the cost of construction. It should be noted, also, that the upper 
half of the field-magnet frame of his construction becomes the fixed 
or permanent half of the structure, and that the under half of the 
field-magnet hinged to it is entirely independent of the "axle bearing 
and capable of being lowered at will without in any wise disturbing 
the upper half. Fig. 2 shows how, upon opening the field-magnet, 
the armature may as desired be kept attached either to the lower or 
upper half of the magnet. That is to say, if one bolt is removed, then 
the lower half may be dropped upon the hinge, and the armature 
lowered with that half, whereupon the upper poles and the coils of 
wire encircling them will be open for inspection. If, however, anothei 
bolt is removed, then when the fieldkmagnet is opened upon its hinge, 
the armature will remain in the uppner half of the field-magnet, and 
the lower poles and coils of wire will be exposed to view; so that/ 
according as one bolt or another is removed, the armature, when the 
, field-magnet is opened, will be fou^d either in the upper or lower half 
as desired, and the poles and coils of wire of .the othtr half open to 
observation. Moreover, this operation can be conveniently carried out 

180 F.— 48 
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without removing or dismantling the motor simply by running the 
car over a pit, such as is commonly found between car tracks in the 
car yards or barns of trolley companies. The features of the patent 
which are claimedl by the counsel of the complainant to be fundamental 
are concisely stated by them as follows : 

''(1) That in his motor the field-magnet is made to inclose and protect the 
armature and itself to constitute the support for the armature bearings ; 

"(2) That the two halves of the field-magnet are hinged together, the up- 
per half being the base or foundation of the whole and supporting the lower 
half, which may be swung .downwardly from it on the hinge ; 

"(3) That the lower half is independent of the axle bearings upon which 
the upper half is sleeved and its dropping does not disturb the axle bear- 
ings; and 

"(4) That means are provided whereby the armature may be supported by 
either the upper or the lower section, as may be desired, when the lower sec- 
tion is swung down." 

And to show what can readily be accomplished in the way of in- 
spection and removal of parts in dealing with the motor of the patent 
in suit, I quote, at the risk of repetition, a single passage from the 
testimony of one of the complainant's experts : 

"A car equipped with the Schmid motor of the patent in suit can be merely 
rolled over a pit, and then a man in the pit can inspect or remove the low^ 
field-magnet coils by merely dropping one edge of the lower shell, leaving 
the armature suspended in the upper shell. VtTith no further manipulation, 
he can inspect the armature by rotating it to bring the different sides into 
view from underneath. By merely dropping down the lower half together 
with the armature, the field coils of the upper shell can be inspected and re- 
moved without the need of lifting out the heavy armature. As to the arma- 
ture itself, it can be lowered part way together with thef lower half of the 
field-magnet when it will come into a position where it can be easily and 
conveniently rolled out of its bearings in the lower shell and carried away. 
These operations can take place without the necessity of removing any of the 
dirty and heavy parts through the Inside of the car.** 

The evidence shows the great utility of the patent in that from 80 
to 90 per cent, of the motors constructed by the complainant company 
since 1894, approximately from 30,000 to 35,000, have been of this 
type. It is true that the evidence shows that some modifications thereof 
have been made, but the substantial features of the patent have been 
followed during that period by the complainant in the construction of 
W far the larger part of its electric motors of less than 75 horse power. 
The patent in question undoubtedly made a very considerable advance 
in the art. In entering upoh an examination of the prior art, it may 
be said that of the numerous patents cited as anticipations of the one 
under consideration many are so obviously dissimilar that particular 
reference thereto seems unnecessary. Such only of them therefore 
as seem reasonably pertinent will be discussed. A prior patent to 
Schmid, No. 442,459, of 1890, for a double reduction motor, is no 
longer in use. It was of the open bipolar double reduction gear form 
of motor, and not of the closed type with single reduction gearing. 
Its magnet was of the horse-shoe style and essentially different from 
the two-part field-magnet of the patent in suit. Its upper section was 
not supported by the car truck, nor was its lower hinged to and sup- 
ported by the upper section, nor was there any means provided whereby 
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the armature might be supported by either section when the lower sec- 
tion was swung downward. It had its foundation in a heavy rec- 
tangular frame surrounding the motor. The armature could be in- 
spected but not removed from above, although from below it could 
both be inspected and removed, but to remove one of the field-magnets 
it was necessary to take the structure apart, an operation which con- 
sumed much time and labor. It is impossible to see how this patent 
can be considered as anticipating the construction of the patent in 
suit. 

Still another patent to Schmid No. 498,577, of 1893, is cited. The 
fundamental structure of this motor likewise consists of a heavy rec- 
tangular framework outside of the motor wherein are provided bear- 
ings for the armature and also for the car axle. This framework, 
and not the car axle, supported the motor, and constituted one of the 
heavy and expensive appendages with which the patent in suit sought 
to dispense. The lower branch of the field-magnet, moreover, is not 
hinged to the upper half, as in the patent in suit, but to an outside 
framework, which framework is supported on the car truck. The 
upper field-magnet coils were accessible from the top by raising the 
upper, half of the field-magnet shell, and the lower field-magnet coils 
were accessible from below, but the armature had to be dealt with 
separately and was only removable from underneath. Access to the 
motor, when in place, could only be had from above by means of a 
trapdoor in the car floor. In the Bassett patent. No. 457,102, of 1891. 
the upper part of the motor is rectangular in form and the lower 
semicircular. The motor casting was divided longitudinally through 
the centre. The two parts of the frame were hinged together, but 
the upper half could only be swung upwardly, and, unless the car 
body were first removed, the motor could only be gotten at through 
a trapdoor in the floor of the car. The motor was accessible from 
above, but not from below. Furthermore, it was the lower half of 
the motor which was supported on the truck, while the upper half 
was supported by the lower. It does not appear, certainly not clearly, 
that the lower section was hinged to and supported by the upper and 
adapted to swing downwardly as claimed by defendant's expert. Bas- 
sett, the patentee, was a witness for the defendant, and testified : 

"That the motor was suspended from the bottom half of the field frame. 
The motor was therefore arranged to raise the upper half of the field frame 
through the trap in the car or to swing it up on the hinges. The armature 
could then be lifted out if desired." 

It appears, moreover, that the lower section was not only not sup- 
ported from the upper section and adapted to swing downwardly, but, 
if it were, there is apparently no means provid^ for holding the 
armature in the upper half while it was being done, nor, again, does 
either half of the frame appear to be independent of the axle bear- 
ings, as in the patent in suit. 

The Blackwell patent, No. 470,817, of 1892, is radically different 
from the patent under consideration. It does not have a field-mag- 
net constructed in two sections within the terms of the patent in 
suit. The armature is not supported from the upper but from the 
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lower pole piece, and, when that is removed, the armature drops 
with it. Furthermore, it has no hinge or swing movement, but, if 
opened for inspection or repair, the lower pole piece would have to 
be blocked up from beneath. It does not, and cannot without recon- 
struction, perform the function of the Schmid patent. 

In the Mailloux patent, No. 457,367, of 1891, the motor is supported 
in a manner essentially different from that of the patent in suit. It 
has no hinge or hinge movement, and is therefore incapable of per- 
forming the swinging downward movement of that patent. There is 
no provision for retaining the armature in the upper section when the 
lower is ' removed Moreover, the field-magnet is not* composed of 
two parts. The complainant's expert says that of all the motors 
examined by him he finds this the most inaccessible and difficult to 
handle, and that it would be practically impossible to get out the upper 
field coils without a thorough dismantling of the structure. 

The Bassett patent. No. 527,927, of 1894, is claimed by the com- 
plainant to be too late to be relevant in this case, but, waiving that, 
it is also essentially unlike the Schmid patent. The motor is sup- 
ported by the lower half of the frame, and! it is this which constitutes 
the foundation of the motor, while the upper half is the movable part 
The motor is approached from above; that is, through the platform 
of the car, and not from below. No means is shown whereby, even 
if the lower half frame of the motor were capable of being swung 
downwardly, the armature could be supported in the upper half. 

The Angell patent. No. 486,176, of 1892, is for a journal box in- 
tended to be used generally for shaftings. It provides no means for 
upholding the armature in the upper half of the journal, nor does it 
show a motor with a two-part field-magnet, the upper part of which 
is supported by the truck of the car and the lower part supported 
by, and hinged to, the upper part. 

As already intimated, many other patents have been cited as an- 
ticipating one or another of the claims of the patent in suit. They 
are, however, all clearly and readily distinguishable from it, notwith- 
standing which they serve to show that the problem which Schmid 
overcame had long been recognized, and its solution attempted by 
workers in the art. None of them, however, accomplished it, certainly 
not in the simple and effective way in which it was accomplished by 
Schmid. 

Another patent. No. 546,560, issued to Sidney H. Short September 
17, 1895, for an electric locomotive, should, before leaving this branch 
of the case, be specifically mentioned. This is the second of the two 
patents in suit, and is claimed by the defendant to fully anticipate 
the Schmid patent. The complainant, while not admitting this, in- 
sists that it is immaterial because Schmid's invention was made some 
time before April 23, 1894, the date of the filing of the application 
for the Short patent. The Schmid patent was applied for May 10, 
1894, and was issued, as already appears, August 30, 1898. Hence 
it will be seen that the Short patent has priority over Schmid, both in 
date of application and issue. Upon the proposition that Schmid made 
his invention prior to the filing of the Short application, the burden 
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of proof is upon the complainant, and the proposition itself must be 
established by clear and convincing testimony. Turning to the evi- 
dence supporting it, it will be found to consist in the testimony of sev- 
eral witnesses and in reference to, and extracts from, the books of 
the complainant, and other memoranda and documents. The proofs 
upon the point are of a character which cannot be intelligently ab- 
breviated or summarized; hence nothing of that nature will be at- 
tempted. It is deemed sufficient to say that they are in kind and 
amount such as cannot be disregarded, and, in the' absence of serious 
contradiction, must be considered as satisfactorily establishing the 
' point to which they were directed, and this, notwithstanding the fact 
that Schmid himself was not called as a witness. This omission was 
criticised by defendant's counsel, but hardly with justice, since it ap- 
pears that he has resided in France since 1897. In my judgment the 
evidence upon this point establishes that Schmid made his invention 
some time in the spring of 1892, and that a motor substantially em- 
bodying it was shipped from the complainant's factory on June 1st 
of that year. 

I think upon the whole case that the Schmid patent is valid. It 
shows both utility and invention, and was iiot anticipated. Comingi 
then, to the question of infringement, I do not understand either from 
the brief .or oral argument of defendant that this is denied. Nor 
was it denied by the defendant's expert. The defendant's motor has 
a field-magnet constructed in two sections and divided horizontally 
like the complainant's, the upper section of which is sleeved upon 
the axle at one end and supported by the car truck ; while the lower 
section is supported by the upper and hinged to it at one end, and 
removably fastened thereto at the other independently of the axle 
bearing in such a manner that it may swing downwardly. Further- 
more, the motor is provided with means whereby the armature may, 
at will, be supported in either section when the lower section is swung 
downwardly. The pole coils and armature are of the same type, and, 
in general, the motor is in all respects substantially like that covered 
by the claims in issue of the Schmid patent in suit. It seems unnec- 
essary as this feature of the case is presented to discuss the matter 
in any greater detail than has already been done. 

The only question remaining for consideration is whether the de- 
fendant is responsible for the infringement, inasmuch as the infrin- 
ging motor was one of several manufactured by the Bullock Electric 
Manufacturing Company, which were installed on the cars of the 
Toledo, Port Clinton & Lakeside Railway Company in Ohio in 1904. 
It appears from the proofs, however, that the defendant in its own 
name, and by an advertisement paid for by it, advertised the infringing 
motor. There is also evidence showing that the motors manufactured 
by the Bullock Company, and supplied to the above-mentioned rail- 
roSid company, were installed by men who worked under the direction 
of an engineer of the defendant company, and that payment for the 
equipment was made to the defendant. Again, it appears that the 
defendant has acquired the plant of the Bullock Company, and has 
since then paid all of the large bills of that company. There is ad- 
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ditional evidence which might be referred to were it necessary to es- 
tablish the respotisibility of the defendant for the acts of the Bullock 
Company. As to the claims in issue of the Schmid patent, the com- 
plainant is entitled to a decree. 

There remains for consideration the Short patent, already referred 
to. It contains 19 claims, of which 3 .only, namely 7, 8, and 15, arc 
relied on. They are as follows : 

"7. The oomblnation with a motor caslsg constructed with end trunnions, 
said casing and trunnions being divided or formed in detachable sections, of 
a hook formed in one section of the casing, a perforated lug on the other seo 
tion, and an eye bolt for connecting together such sections and forming a ^ 
hinged Joint between them, substantially as set forth. 

'*8. The combination with a two-part motor casing, one part having an up- 
turned hook cast on one side and perforated lugs on the opposite ends, the 
other parts having perforated lugs cast on its ends, and on one side, of an eye 
bolt for connecting the adjacent parts of the casing, and bolts for securing 
their ends, substantially as set forth." 

"15. The combination with the divided motor casing having divided trun- 
nions formed on its opposite ends, of Journal bearings encircling the Journals 
on the armature shaft, and means for detachably securing the Journal bear- 
ings to the upper sections of the divided trunnions, substantially as set forth.'* 

The claims involved deal chiefly with the particular form of hinge 
and the particular means provided for supporting the armature in 
the upper section of the field-magnet when the lower section is drop- 
ped. So far as the form of hinge is concerned, Short simply adopted 
and used an old form of hinge which after all was little more than 
a hook and eye. Schmid in the patent already considered, after speak- 
ing of his particular form of hinge, says : 

"But it is clear that any one skilled in the art may devise various forms of 
hinge adapted to this purpose" 

The main feature of this hinge is in its mechanical form. Its func- 
tion is purely mechanical. I fail to see that it is adopted and used in 
a way that involves anything in the nature of invention. As to the 
trunnions and perforated lugs specifically mentioned in the claims in 
issue, and relied upon to show invention, it is unnecessary to pass 
upon them, notwithstanding their validity is seriously attacked; for 
the reason that the defendant's device does not have these elements 
or any equivalent thereof. The claims in question have not therefore 
been infringed. My views accord with those of the defendant's ex- 
pert on this portion of the case. The defendant's structure does not 
show any trunnions or their equivalent, having the function of the 
trunnions of the Short patent, and the same may be said of the per- 
forated lugs. The defendant's device has no lugs. 

As to this patent, the bill will be dismissed. The costs will be 
divided between the parties. 



Digitized by 



Google 



AMERICAN 8T. FLUSH. H. OO. Y. ST. LOUIS ST. FLUSH. M. CO. 759 

ASIBRICAN STREET FLUSHING MACH. CO. ▼. ST. LOUIS STREET 
FLUSHING MAOH. CO. et al. 

(Circuit Court, E. D. Missouri, E. D. June 17, 1910.) 

No. 5,20& 

1. Patents (§ 318*) — Infringement— Profits Recoverable— Street Flush- 

ing Machine. 

The only Invention disclosed by the Ottofy patent. No. 795,059, for a 
street flushing cart, is in the combination with other elements, all of 
which are old, of a nozzle of such construction and position as to throw 
the water in a flat sheet nearly parallel with the surface of the street in 
a forward and lateral direction so as to loosen up the dirt and force it 
away to the sides of the street, and on an accounting an inft'inger is lia- 
ble only for the profits realized from the use of such improved uozzle, 
over what he might have made by the use of other nozzles that did not 
infringe. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. S§ 566-576; Dec. 
Dig. I 8ia* 

Accounting by infringer for profits, see note to Bricicill r. Mayor, etOt 
of City of New York, 60 a a A. a] 

2. Patents (| 312*) — Infbingeicent— Pboftts Recovebablb— Impbovehent 

Patents. 

In "an accounting for profits a defendant has made by the use of an in- 
fringing device which is a mere improvement upon what was known be- 
fore and was open to defendant to use, the complainant has the burden 
' of proof to separate or ai^;>ortion the profits made from the patented and 
unpatented features. . 

[Bd. Note.— For other cases, see Patents, Dea Dig. | 312.*] 

In Equity. Suit by the American Street Flushing Machine Company 
against the St. Louis Street Flushing Machine Company and Wil- 
liam Ratican. On report of master, and exceptions thereto by defend- 
ants. Exceptions sustained. 

See, also, 156 Fed. 674, 84 C. C. A. 340. 

C. V. Edwards and L. Frank Ottofy, for plaintiff. 

Carr & Carr and Johnson & Richards, for defendants. 

« 

DYER, District Judge. This cause was begun in this court in 1905. 
It was tried by my predecessor, who entered an interlocutory decree 
in favor of complainant and referred the matter of accounting to Byron 
F. Babbitt, as master. An appeal was allowed to the Circuit Court of 
Appeals from the decree here entered in September, 1906. The deci- 
sion of this court was affirmed, and the master proceeded to take testi- 
mony, and thereafter on the 9th of December, 1909, made his report 
and filed a transcript of the evidence taken. The master's report con- 
cludes as follows: 

"In view of all the foregoing, and by way of summary, I make the follow* 
ing findings and recommendations: 

''First. I find that the defendant St Louis Street Flushing Machine Com- 
pany has realized from its sales of infringing street flushing machines profits 
in the aggregate sum of $4,050, the allowance of whidh amount to complain- 
ant Is respectfully recommended. 

•For other caaei set game topic A 8 numbbb 1b Dec. * Am. Digi. 1907 to date^ * Rep'r Indexes 
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"Seoond. I find that the defendant William Ratican has realized on ac- 
count of his individual infringement of complainant's patent rights profits in 
the sum of $15,039.03, the allowance of which to complainant herein is re- 
spectfully recommended. 

"Third. In the ahsence of any testimony showing, or tending to show, that 
complainant has sustained any actual damages by reason of defendant's in- 
fringement, I find that complainant is entitled to no damages, as such, and 
that its recovery is limited to the profits severally realized by said defend- 
ants, and as hereinabove set forth. 

"Respectfully submitted, Byron F. Babbitt, Special Master." ! 

Exceptions were duly filed to this report, by both the complainant and 
the defendants. It is this report and the exceptions thereto that is 
now before the court for consideration. 

The Court of Appeals very tersely stated in its opinion (156 Fed. 
674, 84 C. C. A. 340) the controversy between complainant and de- 
fendants. The court says : ' 

•*This was a suit to enjoin infringement of United States letters patent No. 
795,059, granted July 18, 1905, to complainant, the American Street Flashing 
Machine Company, as assignee of L. F. Ottofy, the inventor. ♦ ♦ • 

**Taking the claims and the specifications together, we find the invention is 
for a device for scouring and flushing streets, consisting of and resulting in 
forcing water under pressure from a tankt located on a moving cart connected 
by pipe to a nozzle or nozzles having narrow elongated delivery apertures, 
extending downward from the tank and to a position near the surfa'ce of the 
street forward of the rear wheels, and so adjusted that the water is forced 
out of the apertures in a flat sheet nearly parallel with the surface of the 
street in a forward and lateral direction, so as to loosen up the dirt and si- 
multaneously force it away to the sides of the street and into the gutters, 
without injury to the surface of the street There is no claim that any of the 
elements of the patent are new. The tank, the water under pressure, the noz- 
zle, the. delivery apertures, and the means of adjustment are all old; but the 
contention is that the particular combination of these elements in the patent 
produces a new and useful result, and Is patentabla The new and useful re- 
sult claimed is the effective loosening up of dirt and material on the street 
and washing them off into the gutter by one action without injury to the 
street." 

The court further says: 

"Practically the only contention, aside from that of want of patentable nov- 
elty, now for consideration, is that the invention of the patent is limited to 
a narrow compass. This Is entitled to serious attention. The state of the art 
when Ottofy entered the fleld was well advanced. The numerous patents 
pleaded as anticipations and given in evidence disclose. the art of street flush- 
ing and washing, and the kindred art of street sprinkling had been much ex- 
ploited by inventors. The fleld bad been thoroughly worked. The mechanism 
employed was simple, and nothing abstruse or obscure was involved. Streams 
operating forwardly and laterally had been produced before; but no broad 
flat stream operating nearly parallel to the surface of the street as to per- 
form the function of a shovel In scouring and flushing the street had ever 
been produced. In view of the prior art, the novelty and merit of the present 
patent rest exclusively in the employment of means and in the combination of 
elements to produce this flat nearly parallel stream. The patent, therefore, 
is not a pioneer or primary one in any sense, and the owner is not entitled to 
much range of equivalentSw" 

The master recommends that judgment be entered against the de- 
fendants separately, as follows : 

"Against the St Louis Street Flushing Machine Company for |4,950, and 
against WiUiam Ratican for f 15,039.03." 
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Thp first of these recommendations is based upon the profits derived 
by the company from the sale of 14 street flushing machines, manu- 
factured by it, and sold to various parties. The entire machine, in- 
cluding the nozzle claimed to have been infringed, was manufactured 
by the defendant. The master is of opinion that the complainant is 
entitled to all of the profits derived from the sale of the machine, with- 
out regard to the value of the particular nozzle infringed. There was 
no evidence offered by either side (so far as I have been able to dis- 
cover from the record) to show the profits that came to the defendant 
from the use of this improved or patented nozzle over what he might 
have made by the use of other nozzles that did not infringe the patent 
of complainant. The claims of complainant's patent did not and could 
not cover the entire machine and to ascertain the profits to defendant, 
growing out of the use of the patented device, proof must be offered. 

In the case of Brown et al. v. Lanyon Zinc Co. (recently delivered 
by the Circuit Court of Appeals for this Circuit) 179 Fed. 309, the 
court says: 

"The chief complaint directed against the accounting, and the only one 
which merits particular mention, is that an erroneous standard of compari- 
son was used in measuring the profits realized by the defendant from this In- 
fringement. At the outset it is well to observe that the Invention in suit did 
not cover the entire furnace of the Ropp type^ as used by the defendant, but 
only a part of it, consisting of the supplemental chamber wherein the rabble 
operating mechanism was housed and protected from the direct action of the 
heat, dust, and fumes whUe it actuated the rabbles in the main chamber by 
means of an arm extended through a slot in the intervening wall or floor, cmd 
that, although the defendant's use of this improvement was a wrongful use of 
the plaintiff's property, its use of other parts of the furnace was a lawful use 
of its own property; that is, of what was open to use by all alike. Therefore, 
the plaintiffls' interest in the profits derived fr<Hn the use of the entire furnace 
was confined to such as arose from the patented feature, the supplemental 
chamber, and the remaining profits rightfully belonged to the defendant. 
That is well settled. In McCreary v. Pennsylvania Canal Co., 141 U. S. 459, 
463 [12 Sup. Ct 40, 42 (35 L. Ed. 817)], It was said: T?here Is no doubt of the 
general principle that, in estimating the profits defendant has made by the 
use of the plaintiff's device, ^^ere such device Is a mere improvement upon 
what was known before, and was open to the defendant to use, the plaintiff 
is limited to such profits as have arisen from the use of the improvement over 
what the defendant might have made by the use of that or other devices with- 
out such improvements.' This is a familiar doctrine announced by this court 
in a number of cases. Seymour v. McCormick, 16 How. 480 [14 Ia Ed. 1024] ; 
Mowry v. Whitney, 14 Wall. 620 [20 L. Ed. 860] ; Llttlefleld v. Perry, 21 
Wall. 206 [221 L. Ed. 577] ; Elizabeth v. Pavement Co., 97 U. S. 126 [24 L. Ed. 
1000] ; Garretson v. Clark, 111 U. S. 120 [4 Sup. Ct 291, 28 L. Ed. 371]." 

In the case of Westinghouse Electric Manufacturing Co. v. Wagner 
Electric & Manufacturing Co., 173 Fed. 366, 97 C. C. A. 621, the 
Court of Appeals (Eighth Circuit) quoted Garretson v. Clark, 111 U. 
S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, as follows: 

'*The patentee must In every case give evidence tending to separate or ap- 
portion the defendant's profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such evidence must be relia- 
ble and tangible, and not conjectural or speculative." 

The Court of Appeals then said: 

"And upon this question the burden of proof is upon complainant If he 
fails to carry this burden, he \b entitled only to nominal damages.'' 



Digitized by 



Google 



762 180 FBDBBAL BBPOBTSR. 

The court further said: 

"Here the appellant failed to prove by reliable op tangible evidence that the 
entire value of the infringing transformer as a marketable article was prop- 
erly and legally attributable to appellant's patented combination embodied 
therein, and bo, In the light of the decisions above cited, and many others, 
which we have examined, announcing the same rule, we think that the appel- 
lant is entitled to recover nominal damages only; in other words, that as 
part only of the profits made by the appellee are attributable to the appel- 
lant's combination, the balance being attributable to the presence of the ln« 
fringing device of elements not included in that combination, and as the ap- 
pellant failed to make proof of how much of the total profits was due to the 
presence of its combination in the infringing device, there is nothing upon 
which more than a nominal recovery could be grounded." 

It seems to me that the principle announced in those various deci- 
sions disposes of the question in this case. • 

Many exceptions are made to the report of the master in this case, 
but in the view the court takes it is unnecessary to pass upon them. 

The report and recommendations of the master upon this branch 
of the case are set aside, and a judgment for nominal damages only 
will be entered. A judgment for $1 and costs will be entered against 
the defendant company. 

The recommendation of the master that judgment be entered 
against William Ratican for $15,039.03 is based upon the profits de- 
rived by him from the city of St. Louis on a contract for sprinkling 
the streets. This amount is found by the master after making certain 
allowances for the pay of drivers, feed for horses, shoeing, etc. No 
allowance whatever was made for the use of the machines and the 
horses that drew them, nor for interest on the capital invested, nor for 
rent, etc., etc. The total allowance made aggregates $3.94 per wagon. 
The contract the defendant had with the city was for $6 per day. 
This left, according to the master's report, a profit of $2.04 to the de- 
fendant on each machine. I cannot approve of this finding or the 
recommendation of the master. The principles of law before referred 
to as applicable to the judgment recommentied against the company are 
equally applicable, to the finding and recommendation against Ratican. 
The report and recommendation is set aside and judgment for $1 and 
costs will be entered against the defendant Ratican. 

While disagreeing with the master in his report and conclusions, it 
is but fair to say that the report shows much hard work and careful 
thought upon his part. 

It appears from the master's statement that he has received from 
the complainant and defendant the sum of $400'; the defendants con- 
tributing thereto the sum of $150. The master will be allowed the sum 
of $2,000 for his services. From this amount the sum of $150 paid to 
him by the defendants will be deducted, and the remainder, to wit, 
$1,850, will be taxed as costs to be paid by the defendants. 
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SIMPLEX ELECTRIC HEATING CO. v. LEONARD et aL 

(Circuit Court, S. D. New York. May 9, 1910.) 

L Patents (| S28*)— Conbtbuction akd Infbingement— Eleotbic Insula- 

TOBS. 

The Morford patent, No. 490,084, for an Improyement In electric insula- 
tors, which consists generally in embedding electric conductors in an 
enamel oflnsulating material that is made to adhere to the device that is 
to be heated by or otherwise used in connection with an electric current, 
and which serves to insulate the conductors while connecting them to 
the device, in view of the prior art and the amendment 'of the specifica- 
tion required by the Patent Office, is not a primary one, and the claims 
must be limited to an enamel which excludes glass in any form and which 
in its use acts as an insulator for the conducting wires from the plate 
or support and also to imbed such wires in such a way as to secure them 
thereto. As so construed, held not infringed. 

2. Patents (§ 112*) — Infbingement— Pekbxjmption fbom Gbant op Lateb 
Patent. 

The grant of a patent raises a presumption that the device described 
and claimed therein Is not an infringement of an earlier patent 
[Ed. Note.— For other cases, see Patents, Cent Dig. f| 162-165; Dec 
• Dig. i 112.*] 

In Equity. Suit by the Simplex Electric Heating Company against 
H. Ward Leonard, the Ward Leonard Electric Company, and the Car- 
penter Enamel Rheostat Company. Decree for defendants. 

See, also, 148 Fed. 1023. 

Duncan & Duncan, Frederick S. Duncan, and Harry L. Duncan, for 
coiyiplainant. 

Edwards, Sigtr & Wooster, Clifton V. Edwards, and Lawrence K. 
Sager, for defendants. 

HAZEL, District Judge. The bill charges the joint infringement 
by the defendants of patent No. 490,034 of January 17, 1893, issued 
to Thomas E. Morford and the Enamel Insulator Company for elec- 
tric heater or improvement in electric insulators. The specification 
states : 

"The invention, stated generally, consists In embedding electric conductors 
in an* enamel of insulating material that Is made to adhere to the device 
that is to be heated by or otherwise used in connection with an electric cur- 
rent and which serves to insulate the conductors while connecting them to 
the device." 

To establish the validity of the said patent and its infringement by 
the defendants and as an absolute bar to the main defenses interposed 
herein, the complainant chiefly relies upon a prior litigation between 
the former owners of the Morford patent and the Carpenter Enamel 
Rheostat Company brought for the infringement of the Morford pat- 
ent. The complainant claims that the defendant H. Ward Leonard 
practically owns and controls the Carpenter Enamel Rheostat Com- 
pany and the Ward Leonard Electric Company, and that he personally 
instigated the infringements of the patent in suit by which he and his 
codefendants profited. There is evidence tending to show that on Jan- 

•For other caMi see same topic 4k { numbsb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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uary 7, 1896, the Carpenter Company assigned to the defendant Leon- 
ard the Carpenter patent No. 447,023, which was involved in the prior 
litigation for infringement of the Morford patent, and that he gave 
back to the assignor an exclusive license to manufacture rheostats and 
resistance units. Afterwards, in the year 1896, the Carpenter Com- 
pany sold its machinery and tools to the Ward Leonard Electric Com- 
pany of New Jersey, which was organized and controlled by the de- 
fendant Leonard, who owned a major portion of its capital stock, had 
charge of the affairs of the corporation, and was its president. Said 
company was -afterwards succeeded by the Ward Leonard Electric 
Company of New York, of which the defendant Leonard is president 
and manager, and associated with others owns its capital stock ; Leon- 
ard owning the major portion thereof. There were numerous legal 
propositions argued at the bar relating to the personal liability of the 
individual defendant, the eflFect of the former adjudication as con- 
cluding the defendants to deny the validity of the Morford patent and 
its infringement by them, to the title of complainant in the Morford 
patent, estoppel by complainant to bring the action, laches, and to the 
introduction of improper and irrelevant testimony, but it is only deemed 
necessary to pass upon the scope of the claims in controversy and 
whether the rheostats and resistance units manufactured by the Ward 
Leonard Electric Company infringed the patent in suit. 

In. the suit pending in the United States Circuit Court for the dis- 
trict of Connecticut, involving the Carpenter patent and to which the 
defendant H. Ward Leonard was in privity, it was ad judicated ' that 
the claims of the Morford patent were valid and infringed. The 
court did not hold that the Carpenter patent was in^^lid, or that it 
was for the identical invention described in the Morford specification 
and claims. This was practically decided by Judge Wallace in Leon- 
ard V. Simplex Electric Heating Co. (C. C.) 145 Fed. 946, who had 
before him a plea interposed by the defendants to the bill which 
averred infringement of the Carpenter patent by the complainant in 
this action. Such being the situation, the scope of the claims in con- 
troversy may properly be ascertained for the purpose of determining 
whether the resistance units and rheostats manufactured by the de- 
fendants are an infringement thereof. Said claims read as follows: 

"1. In an electro-heating apparatus, the combination, with the heated-sur- 
face plate and the resistance, of a coatiDg of enamel or its equivalent secur- 
ing the resistance to, but insulating it from said plate, substantially as set 
forth. 

**Z In an electro-heating apparatus, the combination, with the plate to be 
heated and the resistance, of a coating of adhesive enamel or its equivalent 
for securing the resistance to, but insulatlug it from said plate, substantially 
as set forth. 

**3. In an electrical apparatus, the combination with a supporting body and 
an electric conductor, of a coating of enamel or its equivalent securing tbe 
conductor to while insulating it from the body, substantially as set forth.** 

Claims 1 and 2 in terms are limited to an electric heating apparatus 
of metal or other material, while claim 3 is without any limitation, and 
broadly includes the combination of elements in an electric apparatus. 
The Patent Office at first rejected claim 3 on the ground that the ante* 
cedent art disclosed the invention, but on appeal Sie board of examin- 
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crs allowed it, requiring the patentee, however, to incorporate* a re- 
stricted definition of the words "of enamel or its equivalent" in the 
specification. Acquiescing in this action of the Patent Ofiice the speci- 
fication says : 

"In using the term 'enamel' I refer to any of tbe adhesive substances corn- 
monly employed to produce on the surface of metallic and other objects an 
adherent coating or film unually called an enamel, and which is made per- 
manent by heating it after its application ; but I prefer to use such substances 
as are commonly applied to iron- ware in the manufacture of cooking utensils, 
generally known as granite-ware. However, I do not regard as equivalents 
glass or such other vitreous substances as have not the capability of requisite 
adhesion to the body they coat, and the property of expanding and contract- 
ing with it sufficiently to avoid breaking of the insulation." 

Sueh disclaimer must be taken as a substantial adimission that the 
use of enamel as a coating on an apparatus for embedding layers or 
strands of wire in which glass or its equivalents are used to form the 
inclosing material was old at the date of the invention in suit. The 
action of the Patent Office was principally based upon the English 
patent No. 85 of 1882, which specifies glass and shows how it may be 
treated as the equivalent of enamel. In such patent the wires ire 
coated with vitreous material to insulate one from the other, but the 
examiner held that it does not secure the conductor to the conducting 
bodjy. The disclaimer in suit makes clear I think that what the pat- 
entee intended was to include enamel which contains no glass or glass 
ingredients, and to thereby differentiate his invention from that of the 
prior art. The legal effect of the disclaimer was to narrow claim 3 
to the precise method of manufacture and to enamel having the re- 
stricted meaning given it in the specification. 

There were other patents of the prior art such as the patent to New- 
ton, No. 119,093, not cited by the examiner, which shows that it was 
not new to cover a conductor in an electrical apparatus with an in- 
sulating material of glass or of a material in which glass was an in- 
gredient. The defendants also cite the patents to Paige, No. 394,207, 
to Alberger, Nos. 201,477 and 211,681, and to Arbogast, No. 220,907, 
from which it appears that the combination of the claims as literally 
expressed was old. Giving due consideration to the proceedings in 
the Patent Office, the object of the patentee as stated in his specifica- 
tion, and the evidence, I conclude that the patent was not a primary 
one, and the claims must be limited to an "enamel" which' excludes 
glass in any form and which in its use acts as an insulator for the con- 
ducting wires from the plate or support and also to imbed such wires 
in such way as to secure them thereto. 

The resistance tubes manufactured by the Ward Leonard Electric 
Company are of^rcelain. The wire is wound around them, and, to 
prevent its deterioration, they are covered by a coating of glass. The 
resistance tubes are in no sense heating apparatuses, nor have they 
heated surface plates within the meaning of claims 1 and 2. The tube 
is not a conductor and the coating placed thereon dioes not perform 
the office of securing the conductor thereto while at the same time 
operating as an insulator as in complainant's device, nor are the rheo- 
stats of the defendant's manufacture an infringement of the Morford 
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patent. The insulating coating of the rheostats apparently acts as an 
insulator between the iron and the wire, but it does not hold the wire 
in place. It is of a vitreous substance, having various ingredients, 
and it is subjected to treatment before it is applied to the iron. That 
the coating is one of glass is not disputed It does not perform the 
function of attaching an insulating resistance wire to the supporting 
plate or insulating it therefrom, nor are the plates or supports heated 
to make them useful as a heating apparatus. According to the de- 
fendants* proofs, the rheostats and resistance units were manufactured 
by the defendant under patents No. 535,532 to Delany, for an enamel 
to hold the conductor, and Nos. 576,202 arid 691,949 to Leonard, for 
a so-called ground coat, which the evidence shows was not strictly 
enamel and which is given a glazed coating. It has been held by the 
Supreme Court in Pavement Co. v. City of Elizabeth, 4 Fish. Pat* Cas. 
189, Fed. Cas. No. 312, that the grant of letters patent under circum- 
stances such as here presented raises a presumption that the later pat- 
ent is not an infringement of the earlier. This rule has frequently 
been followed and applied. Boyd v. Janesville Hay Tool Co., 158 U. 
S. 260, 15 Sup. Ct 837, 39 L. Ed. 973 ; Kokomo Fence Machine Co. 
V. Kitselman, 189 U. S. 23, 23 Sup. Ct. 521, 47 L. Ed. 689 ; Union 
Match Co. V. Diamond Match Co., 162 Fed. 148, 89 C. C. A. 172. 

As the Essential elements of the claims in suit as they are herein 
construed are not found in the defendant's articles of manufacture, it 
follows Uiat a decree may be entered dismissing the bill, with costs. 



AOME-KBYSTONB MFG. CO. ▼. DEABBOBN et aL 
(Circuit Court S. D. New York. June 8^ 1910.) 

1. Patents (i 328*) — iNrBiNOJCMENT—SEWiNO Machine. 

The Dearborn patents, No. 639,669, No. 679.553, and No. 705,326, re- 
lating to blind stitch sewing machines, construed, and each held Infringed. 

2. WoBDs AND Phrases— "Blind Stitches." 

"Blind stitches** are stitches which enter the doth without going en- 
tirely through it, and show on one side only. 

In Equity. Suit by the Acme-Keystone Manufacturing Company 
against Charles A. Dearborn and Barnet Grossbard, copartners as the 
American Blind Stitch Machine Company, Decree for complainant. 

See, also, 167 Fed. 568. 

Hillary C. Messimer, for complainant. 

Harry E. Knight (William E. Knight, Charles C- Gill, and David J. 
Newland, of counsel), for defendants. 

HAZEL, District Judge. This action involves the'alleged infringe- 
ment by the defendants, Charles A. Dearborn and Barnet Grossbard. 
copartners of three United States letters patent, Nos. 639,669, dated 
December 19, 1899, 679,553, dated July 30, 1901, and 705,326, dated 
July 22, 1902, and issued to the defendant Charles A. Dearborn, whq 
thereafter assigned such patents to the complainant. They relate to 

*For othtr caies gee same topic & 8 nx^mbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indazee 
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sewing machines, and specifically for making stitches in cloth which 
enter the cloth without going entirely through it and show on one side 
only — ^blind stitches, so called. This type of sewing machine is largely 
\ised to sew hems in garments, generally at the bottom of trousers and 
skirts. In ofder to perform the sewing ol)eration the cloth is f old^ to 
form a ridge or rib through the upper part of which ridge the needle 
enters but does not pass through to the under side thereof. The thread 
is caught up from the needle as it passes through the ridge by the aid 
of a so-called looper in its forward movement, and the stitch held 
while the needle passes through the ridge. The loop of thread which 
is formed on the oflF side of the needle is carried in the prongs of the 
looper by a swinging or rocking motion across the line of 3ie seam 
to enable the needle to pass through it in its successive forward and 
backward movements. As the stitching progresses the cloth is au- 
tomatically moved towards the stitching point, and. the swinging move- 
ment of the looper enables it to take the loop from the needle at one 
side of the stitching and shift it to the other. The validity of the said 
patents and claims is not in controversy, the principal question for de- 
cision being whether the machines manufactured by defendants are 
infringements thereof. 

In patent No. 639,669, the issue is very narrow, and evidently de- 
pends upon whether the defendants have adiapted in their machine the 
looper of claim 1, and if in operation it performs the same function 
in co-relation with the needle to make the stitch. In reading the speci- 
fication it will be noticed that the patentee by his adaptation designed 
a new path or cycle for his looper so that interference between the 
needle and looper would be prevented when the machine was in opera- 
tion. Claims 1 and 2 in controversy are substantially alike. The 
former reads : 

"1. In a sewing-machine, the combination with a feeding: mechanism, of a 
needle arranged to reciprocate horizontally or approximately so, and trans- 
versely to the ]ine of feed, mechanism for operating said needle, a looper-rod 
provided with a looper located above the work-support and presser-foot and 
co-operating with said needle and the acting portion of which looper is ec- 
centric to the longitudinal axis of said looper-rod, and mechanism for op- 
erating said looper-rod to cause the same to have a forward longitudinal 
movement to carry the looper forward above the work at one side of the line 
of stitches to take a loop from the needle above the work, then an axial 
or rocking movement to carry the looper across the line of stitches to the 
other side thereof, and then a longitudinal receding or rearward movement 
above the work to enable the looper to present the loop to the needle, and 
then a second axial or rocking movement to carry the looper again across 
th^ line of stitches to its first position, from which it may again move for- 
ward to take another loop, substantially as set forth." 

In the latter portion of the claim beginning with the words "and 
mechanism for operating said looper-rod," etc., is found the feature 
which defendants claim differentiates their machine from that of com- 
plainant ; 1. e., that their looper is without an axial or rocking move- 
ment to facilitate taking the loop from the needle. Defendants claim 
that they have made a patentable departure from the patent in suit by 
substituting a suspended rock arm which causes the looper without 
rocking or axial movement to proceed forward and backward. But 
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the proofs show that the function of the defendants' looper in its recip- 
rocating movement in combination with the needle, the operating 
mechanism, the feeding mechanism, the looper and looper shaft or rod 
is practically the same as the looper of claim 1. It has a forward 
movement above the sewing riiaterial and to one side thereof and forms 
a loop from the needle. The mechanism carries the looper laterally 
across the line of stitching to the opposite side thereof without the 
looper turnings, and then it recedes to allow the needle to stitch the 
cloth and slidmgly returns to the initial position preparatory to moving 
forward to perform another stitching operation. There is no longer 
room for doubt as to complainant's claim that the defendants' looper 
has substantially the rocking movement required by the claim, inasmuch 
as the expert witness for the defendants when recalled for further 
testimony corrected his earlier deposition and admitted that the rear 
part of the defendants' looper has this feature. That the entire looper 
has not a more marked rocking movement is unimportant in view of 
the fact that the same result is achieved by rocking the rear portion of 
the looper which causes the forward part to sway or slide so as to 
catch up the thread from, the loop and carry it across the line of the 
stitching. It makes no difference that the looper of the defendants' 
machine is of different form and when in qperation slides or moves in 
its entirety across the seam and does not actually turn or rock to per- 
form the function. The essential thing the patentee had in mind was 
to carry the looper to and fro across the line of stitching without 
interfering with the needle or with taking the thread therefrom. I 
think claims 1 and 2 are entitled to a construction broad enough to in- 
clude a looper substantially operating to cause "the rear portion of the 
same to have an axial or rocking movement to carry the looper across 
the line of stitches to the other side thereof," and so construed the ex- 
hibit machine of the defendants infringe them. 

Dearborn Patent, No. 705,326. 

Claims 3, 12 to 17, inclusive, and 20, 22, and 23 are in controversy. 
It is enough to set forth claim 3, which is typical of all the claims in 
issue except claim 20, which does not include the presser foot. It 
reads : 

"3. In a blind-stltch sewing-machine, the combination of snitable stitch- 
forming mechanism, and a stationary presser-foot, with a ridge-forming rib 
constructed and arranged to engage the work beneath the presser-foot, and 
an upper feed device constructed and arranged to engage the upper exposed 
face of the work adjacent to said ridge-forming rib, substantially as set 
forth." 

The contention of the defendants is that the claims are strictly 
limited to a stationary presser foot, but I think that the depressible 
foot of the defendants' machine is nevertheless the equivalent in opera- 
tion of this feature in complainant's machine. From reading the spec- 
ification and claims it becomes evident that the patentee believed in the 
practicability of a rigid and firmly positioned presser foot for sewing 
machines of the type under consideration. Indeed it is fairly shown 
that a presser foot to successfully perform the required function must 
be rigid and stationary, while one readily flexible and yielding is un- 
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suited for the purpose intended. The device of the defendants is 
pivoted to the feed frame, and may be depressed in a downward di- 
rection, but it is normally maintained stationary by a stop device and 
performs the precise functions of the claims m suit. Its downward 
yielding action to pressure of the cloth is claimed to "aid in making a 
better blind stitch," but the testimony on this point is meager, and as it 
was given by the patentee, who now endeavors to limit the scope of 
the claims to avoid infringement, is unpersuasive. The other claims 
in issue are concerned with the feeding mechanism in combination 
with the presser ioot already mentioned. Claim 20 does not include 
the presser foot, and therefore the element of the feeding mechanism 
alone requires attention. The evidence shows that in the complainant's 
machine a part only of the under feed mechanism is located on the 
inside line of stitches, and such part is made to yield without relation 
to the work table while the yielding of the outside portion is dependent 
thereon. In defendants' machine the entire feed mechanism yields in- 
dependiently of the table, and the parts are made to yield separately. 
Such indicated diflFerences in construction, however, are thought un- 
important as no new result is attained thereby. Whatever diflFerences 
of construction there exist in the machine in evidence manufactured 
by the defendants relate to minor details, and the same result is ob- 
tained as in complainant's machine by substantially similar instrumen- 
talities. 

Dearborn Patent No. 679,563. 

Claim 2 which alone is involved readls as follows : 

"2. In a sewing machine, tbe combination of suitable stitch-forming mech- 
anism, with a stationary presaer-foot, a yieldingly-mounted feed-frame, a 
ridge-forming rib adjustably mounted in said feed-frame and adapted to en- 
gage the work beneath the presser-foot, and a feed device yieldingly mounted 
upon said feed-frame, and Independent of the ridge-forming rib, substan- 
tially as set forth." 

In view of the foregoing decision on the earlier patents the conten- 
tion is narrowed to the question of whether the ridge-forming rib in 
defendants' structure is capable of adjustment. The defendants urge 
that the scope of the claim must be narrowed to a stationary presser 
foot and a ridge-forming rib adjustably mounted on a yielding feed 
frame. The patent is an improvement of patent No. 705,326, and no 
suflficient reason is found in the record to deprive the claim in issue of 
a fair construction. The defendants in their machine have a presser 
foot which responds to the claim, and they have adapted a ridge-form- 
ing rib which concedledly in the machine introduced in evidence by 
them, though not in complainant's exhibit, defendants' machine, is ca- 
pable of adjustment, and accordingly infringement of claim 2 is estab- 
lished. 

From the foregoing, it will be observed that all the claims in issjue 
are thought to be infringed by the defendants' exhibit, defendants' ma- 
chine; and the complainant is therefore entitled to the usual dlecree 
for injunction and accounting, with costs. 
180F.— i9 
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CHADE3LOID CHEMICAL 00. T. CHICAGO WOOD FINISHING CO. et aL 
(Circuit Court, S. D. New York. Augnst 8, 1910.) 

1. Equity (f 125*) — Service op Process— Objections— Plea. 

An objection to service of subpoena on a foreign corporation by serving 
on a stenographer who was not the corporation's agent, while other^'ise 
sustainable, will not be allowed, where not raised by plea to the jurisdic- 
tion. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. S 304; Dec. Dig. $ 
125.*] 

2. Patents (§ 287*) — ^Infringement— Sai.es— Goods. 

A sale of goods made by defendant's agent, involving an infringement 
of complainant's patents, to defendant's customers, who were pressing 
for quick deliveries, not on his own account, and out of .the ordinary course 
of business, constituted an infringement by defendant 

[Ed. Note.— For other cases^ see Patents, Cent. Dig. §| 457-459; Dec. 
Dig. i 287.«] 

3. Corporations (f 662*) — Foreign Corporations— "Place of Business." 

Defendant's agent maintained an office in New York, paying his own 
rent and stenographer, from which defendant's wares Were advertised 
without protest. Defendants used such office as their own whai they 
wished to press slow debtors. They permitted the agent to advertise and 
represent that he was their Eastern agent, and from this office many sales 
were made, though most of the sales were concluded at the corporation's 
home office at Chicago. Held, that the corporation had a "place of busi- 
ness" in New York, and was therefore subject to suit there. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §{ 256&-2570; 
Dec. Dig. i 662.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5390-5392. 

Foreign corporations doing business iti^ state, see notes to Wagner v. J. 
ft O. Meakin, 33 C. C. A. 585, and Ammona v. Brunswlck-Balke Collender 
CO., 72 C. C. A, 622.] 

In Equity. Action by the Chadeloid Chemical Company against the 
Chicago Wood Finishing Company and others. On plea to jurisdic- 
tion. Denied. 

See, also, 173 Fed. 797. 

Duncan & Duncan, for complainant 
Wm. R. Davis, for defendants. 

HAND, District Judge. I should sustain this plea, because Miss 
Baldwin was not the agent of the defendant company in any case, 
did the plea itself raise that question. Since it does not, and since 
this would leave the merits undetermined, I shall disregard that per- 
fectly good objection to the service of the subpoena. 
f There is proof of acts of infringement in the occasional small sales 
made here by Olmstead out of the goods shipped to him. (Olmstead, 
XQ92-95.) It makes no difference that these are out of due course, 
because they were clearly made on behalf of the defendant, who was 
credited with the proceeds. Chic. Pneumatic Tool Co. v, Phil. Pneu- 
matic Tool Co. (C. C.) 118 Fed. 852. They were not sales made by 
Olmstead on his own account, but avowedly to customers of the de- 
fendant, who were pressing for quick deliveries. However, the sales 
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made from Chicago were not infringements. I accept as authority 
West. Elec. & M. Co. v. Stanley Elec. M. Co. (C. C.) 116 Fed. 641, 
though earlier, as against West. Elec. & M. Co. v. Stanley Elec. M. 
Co. (C. C.) 121 Fed. 101, as preferable on principle. 

There remains the question of what is "a regular and established 
place of business." Thomson-Houston Elec. Co. v. Bullock Elec. 
Co. (C. C.) 101 Fed. 687, is not helpful, for the facts are different 
and much stronger for the jurisdiction. Yet I think that the facts 
are enough here to sustain the bill. I do not decide that a regular 
and established office, to which salesmen repair and which is main- 
tained by them out of their earnings, is a "place of business"; for 
there is much more than that in the case. The very facts which con- 
stitute infringement show that Ohnstead's office was known by the 
defendants to serve on occasion as a place of distribution. That was, 
therefore,, one of its purposes. But I rely especially on the represen- 
tations as to the character of Olmstead's relation to the business. 
Many of these emanated from Olmstead himself; but they were all 
known to the defendant, and passed without protest. I suppose no 
one would suggest that if the defendant had paid the rent it did not 
have a place of business, because all orders had to be sent to Chicago 
for acceptance. In short, one may have a place of business without 
selling goods there. It is true that Olmstead paid his own rent and 
his own stenographer, but that is not conclusive. 

The question is whether the defendant had accepted his office as a 
place of business of their own — of such business as they might wish 
to do in the East. There seems to me no reasonable doubt that they 
did. They permitted it to be so advertised without protest. They 
used it when they wished to press slow debtors. It was the place 
where, at least in the case of the "Yankee Cleaner," their exclusive 
agents did business, and where they must naturally expect inquiries 
to come and be answered. In the face of their own advertisements, 
and of the representations that they allowed Olmstead to make, that 
he was their Eastern agent, they cannot with a good grace now deny 
that they had any business in the East at all, merely because most of 
their sales were concluded at Chicago. Certainly there was busi- 
ness — that is, a necessary part of the transactions they were carrying 
on — that took place in New York. It took place regularly at one 
place, which was permanently established for the purpose. Even if 
they committed no act of infringement there, it would still be a place 
of business within the act, which clearly differentiates between the 
two. Chic. P. Tool Co. v. Phil. P. Tool Co., supra ; Gray v. Grinberg, 
159 Fed. 138, 86 C. C. A. 328. 

I agree that the defendant's maintenance of this suit does not waive 
a plea to the jurisdiction. The complainant falls to distinguish between 
jurisdiction and estoppel ; but the distinction is fundamental. 

Plea overruled, with costs. Defendant to answer by the next rule 
day. 



Digitized by 



Google 



773 180 FEDERAL BEPOBTSB. 

SAYRB et al. t. BONNBY VEHSLAGB TOOIi CO. 

(Circuit Court, D. New Jersey. May 24^ 1910.) 

Paibnto (5 328*) — Validity and Infringement— Ticket Punch. 

The Cottrell patent. No. 698,820, for a. ticket punch, held not antic- 
ipated, valid, and infringed. 

In Equity. Suit by Louis A. Sayre and Howard C. Condit, part- 
ners as L. A. Sayre & Co., against the Bonney Vehslage Tool Compa- 
ny» Decree for complainants. 

The bill was filed for the infringement of letters patent No. 698,820, Issued 
to L. A. Sayre & Co., dated April 29, 1902, for a ticket punch invented by 
Herbert Cottrell. The punch was one of the kind known as edge and central 
ticket perforators, and the fulcrum was between the handle and the punch. 

Testimony was taken on both sides and the anticipatory devices claimed 
were a punch made under the patent to F. P. Becker, No. 572,625, dated De- 
cember 8, 1896, and also ah edge and central perforating punch pivoted at 
one end, and not in the middle. 

Edward Q. and George M. Keasbey, for complainants. 
Will C. Headley, for defendant. 

CROSS, District Judge. This case as presented requires but brief 
consideration. The patent upon which the bill of complaints is 
founded is No. 698,820, dated April 29, 1902. The bill alleges that it 
is owned by the complainants, has been infringed by the defendant, 
and prays the usual relief in such cases. The defendant in its answer, 
while admitting infringement, set up by way of anticipation of the com- 
plainants' invention a single patent in the prior art and alleged prior 
use of the complainants' device by several parties who are specifically 
named, but did not set forth the times and places of such alleged use. 
The defendant submitted no proof in support of the defenses just in- 
dicated, nor did it cross-examine the complainants' witnesses, but did 
introduce some, evidence from which infringement can be deduced. 
The patent in suit is for a ticket punch, concerning which the patentee 
says in his specifications : 

"The object of my invention is to produce a combination ticket punch In 
which the punch and die members have the double function of edge and cen- 
tral ticket perforators, thus combining the operations of two punches in the 
simple members of a single punch. To do this, I form the punch-carrying 
member of the ordinary shape for hand-pressure, but having a pivot as a 
fulcrum for a bifurcated portion, comprising a punch-lever of small radius 
and a punch-lever of larger radius. I also form the die-carrying member of 
like shape for hand-pressure, but having a pivot-hole on the central line be- 
tween two ticket slots and dies, the upper and shorter one being adapted 
for perforating the edge of tickets and the lower and longer one for perforat- 
ing the central portion of tickets. These dies correspond with the radius 
of and articulate with the two punches of the punch member." 

It contains a single claim. The complainants' expert, who was the 
patentee, but has no present interest in the patent, having assigned the 
same to the complainants before its issue, clearly distinguishes between 
this patent and the one set up in the answer as an anticipation. It is 
unnecessary to consider the evidence in detail or to rely wholly upon 
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the expert's testimony, since a superficial comparison of the two devices 
shows that the patent alleged to.be an anticipation is not such in fact, 
nor was it cited as such by the examiner in the Patent Office. The 
complainants' invention, although somewhat similar, is nevertheless 
essentially different, and its utility is clearly manifested by the evi- 
dence. 

Upon the question of prior use, no evidence whatever was presented. 
Under the pleadings and evidence, I cannot do otherwise than hold the 
patent valid and infringed by the defendant. 

A decree will accordingly be entered for the complainants, with 
costs. 



FRAZER V. BOHR. 

(Circuit Court, S. D. New York. Aagnst 3, 1910.) 

No. 3,18a 

1. Patents (J 236*) — Infringement— Scope of Patent, 

A patent for an invention designed to give to spectators at an amnse- 
ment place a false Impression of the courage and skill of a bicycle rider» 
the moyements of the wheel being, in fact, mechanical, cannot be nsed to 
prevent a rider who has the courage and skill so simulated from exerds- 
ing the same. 

[Ed. Note,— For other cases, see Patents, Dec. Dig. | 235.*] 

2. Patents (S 32S*) — Infbinoemeniv-Amusement Railway. 

The Frazer patent, No. 811,211, for an amusement railway, Jield not 
Infringed. 

3. WoBDS AND Phbases— "Amusement Raelwat." 

The phrase '^amusement railway*' includes those devices In which a car 
or other Tehicle moves along a track in startling and surprising evolu- 
tions or through imitation scenery for the gratification of the occupants. 

4. WoBDs AND Phrases--' 'Railway." 

The phrase "railway," when used in connection with a patent for a 
pleasure car moved by an independent means of locomotion, may not nec- 
essarily include a vehicle traveling on a pair of fixed rails, but it does 
denote that the vehicle travels in a predetermined course rigidly con- 
trolled to that course independently of the will of the occupant A bi- 
cycle following a groove, and not controlled by the sides, is a railway 
within the meaning of the patent laws. 

In Equity. Suit by Anne E. W. Erazer against Charles Rohr. De- 
cree for defendant. 

Bernard Cowen and Albert V. T. Day, for complainant 
James H. Griffin, for defendant. 

HAND, District Judge. The sole question in this case is of in- 
fringement. Taken word for word, the defendant's device is covered 
by daims 1 and 3, except for the initial phrase : "In an amusement 
railway." Upon the argument, counsel insisted that the reason for 
these words was the somewhat arbitrary division in the Patent Of- 
fice which classified their patented apparatus among "amusement rail- 
ways." However the Patent Office may find it convenient for its own 
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purposes to classify inventions, I may not assume that in the words 
of a claim they are adopting any esoteric meaning, but I should as- 
sume, that they use words in the ordinary sense which they bear to 
the public at large. The phrase, "amusement railway,*' includes those 
devices which have for a number of years been customary at places 
of popular and cheap amusement, such as Coney Island, and in which' 
a car or other vehicle moves along a track in surprising and startling 
evolutions or through imitation scenery for the gratification of tlie 
occupants. So far as I understand the phrase, its application to the 
patentee's invention is in any event somewhat of a stretch from its 
usual connotation; still, the analogy is apparent enough between the 
patent and such devices as the "loop the loop" and others of the kind, 
especially when one remembers that the patent would include a car 
for several occupants moved by any independent means of locomotion. 
The phrase ''railway," when used in this connection, may not neces- 
sarily include a vehicle traveling on a pair of fixed rails, and, indeed, 
it could not have been so used here, but it certainly does denote that 
the vehicle travels in a predetermined course rigidly controlled to that 
course independently of the will of the occupant. Thus in the patent 
the bicycle is immovably fixed to the ring, C, and cannot move out- 
side of its plane. It is further rigidly limited in its course to the 
groove in the "hollow plate, A." In these respects it is quite like a 
railway, and may, with a little stretch of language, be said to move 
on and along with the "rail," C. This use of the term clearly in- 
dicates that in the mind of the patentee there was no suggestion of 
a vehicle freely moving over all parts of the track. A, and retained in 
position on it only through the skill and adeptness of the rider. The 
invention was indeed designed to give the false appearance of such 
skill without the necessity of getting a rider who in fact could do so 
difficult a feat, and it would attribute to the patentee a wholly spuri- 
ous imagination to assume that she contemplated any feat of the 
kind which the defendants have taught themselves. By inventing a 
machine which dispenses with courage and skill she is now seeking 
to prevent them in the exercise of their own courage and skill. 

Therefore the defendant's device is not a railway of any kind 
and cannot, without wholly departing from the obvious intent of the 
patent, be made to fall within the scope of the patent. No one can 
look at the two devices and fail to feel the essentially unreasonable 
character of the complainant's contention. Her machine is at best 
a delusive trick to beguile spectators into supposing that they are see- 
ing a desperate and amazing feat, when in fact the rider has nothing 
to do but hold onto his seat — no doubt a sufficiently unpleasant neces- 
sity. The defendants rely wholly upon their dexterity and self-com- 
mand, employing no secret devices, and deluding no one into an ex- 
aggerated belief of their prowess. Even were die verbal aptness of 
the claims more perfect than it is, I should not enjoin them from get- 
ting the profits of their past patience and training. 

Bill dismissed. 
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COLLINS T. DUNLAP & CO. 

(Circuit Court, S. D. New York. August 10, 1910.) 

Patents (8 238*) — Iiyfbingement— Woman's Hood. 

In the CoUina patent, No. 944,176, for wearing apparel consisting of "a 
convertible head coyering and neck piece comprising an arched portion of 
soft material and a collar,*' the collar is an element of each of the two 
daims, and the patent is not infringed by an article having no collar. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. { 376; Dec Dig. | 
23&*] 

In Equity. Suit by Clara C. Collins against Dunlap & Co. On mo- 
tion for preliminary injunction. Motion denied. 

George R. Simpson (G. L. McGill, of counsel), for complainant. 
Howson & Howson, for defendant. 

LACOMBE, Circuit Judge. The object of the invention is to 
provide a woman's convertible headgear and neck piece capable of 
being used for automobile, evening and tfieater wear, being readily 
converted into a neck piece and with equal facility restored to its 
original use. The patent has not been adjudicated, and complainant 
apparently relies on some testimony as to acquiescence. 

The aiticle looks very much like the old-fashioned "calash" or col- 
lapsible hood of some generations ago, but it may be that there are 
some novel and ingenious details of construction. These need not 
now be inquired into. The patent may for the purposes of this mo- 
tion be taken at its face value. The article is composed of a body 
portion, an arched formation extending over the head, made of silk 
or other suitable material gathered and stitched in any manner desired 
by the user^ and supported on light wires located between the covering 
and the lining. The wires are adapted to be foldedl together or to be 
separated. When separated, they stretch the silk so as to produce a 
hood of arched formation. There is also a depending portion which 
latter surrounds the neck of the wearer and is drawn together at 
its lower edge and secured with fastening ties. This depending por- 
tion called the collar piece was not made particularly prominent in 
the specification as originally filed, and in the four claims then pre- 
sented there is found no reference to it. The application being re- 
jected on reference to Briti^^h patent to Fenwick No. 17,592, December 
3, 1888, the specifications were amended so as to describe the collar 
piece as a functional element of the alleged invention. Thus it is 
asserted that the sustaining wires are "secured to the collar piece and 
in order to convert the article into a neck piece the ties are loosened 
to relax the collar." 

The claims now read : 

''1. As an article of mannfacture, a convertible head covering and neck 
piece comprising an arched portion of soft material and a collar, a coUapeible 
frame secured to said collar and designed to normally support said material 
In the form of a hood or head cover or, when said collar is loosened, to col- 
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lapee and allow said material to fall upon tlie shoulders of the wearer to 
form a neck piece. 

"2. As an article of manufaclare, a convertible head covering and nedc 
piece, comprising an arched portion and a collar, a series of approximately 
parallel sustaining wires in such arched portion and secured to said collar 
at spaced apart points, said wires permitting such arched portion to collapse 
and rest on the shoulders of the wearer and cover the back of the neck, and 
ties secured to the ends of said collar." 

It is quite apparent from this quotation that the "collar" is an ele- 
ment of each of these claims. Inspection of the alleged infringing 
article shows that it does not contain the "collar" of the patent 

The motion for preliminary injunction is denied. 



GILLETTE SAFETY RAZOR CO. v. WOLF. 
(Circuit Court, S. D. New York. August 15, 1910.) 

Patents (| 326*) — Suit fob Infringement— Violation of Injunction. 

It is not a defense to a proceeding to punish a defendant for violation 
of an injunction against infringement of a patent that he had Instructed 
his employes to observe the injunction, and that the violation waa by 
one of them without his knowledge. 

[Ed. Note.— For other cases, see Patents* Cent Dig. Si 613-619; De& 
Dig. t 826.*1 

In Equity. Suit by the Gillette Safety Razor Company against 
Charles W. Wolf. On motion to punish defendant for contempt for 
violation of injunction. Motion sustained. 

Clifford E. Ehinn, for complainant, 
Isidor Buxbaum, for defendant 

LACOMBJi, Circuit Judge. Complainant is the owner of a patent 
for safety razors, which it manufactures and sells under .certain re- 
strictions as to the price at which they shall be resold at retail; no- 
tice of such restrictions being affixed to the cases in which the goods 
are sold by it. It also sells razor sets to the United Cigar Stores 
Con^any put up in a distinctive manner with notice of restriction 
against any sale, such goods being merely redeemed as premiums by 
the original holders of certificates issued by the Cigar Stores Company. 
On June 2, 1910, complainant obtained an injunction forbidding de- 
fendant from selling or offering for sale razors or razor blades at less 
than the fixed price, and from selling or offering for sale or in any 
manner dealing in so-called "Premium razors" which had been manu- 
factured for the Cigar Stores Company. This injunction was on the 
same day served upon defendant. 

It being alleged that he subsequently, on June 2d, violated this in- 
junction and defendant denying such allegations, it was sent to a spe- 
cial master to take proof and report The master has reported that at 
one of the defendant's branch stores a sale at cut prices was made by 
one of his employes on the day named. Nothing is shown upon which 
the correctness of this report could be questioned. It is further al- 
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l€ged that defendant whUe the master had the matter before him again 
violated the injunction (on July 7) and a motion to punish for this 
second violation has been argued on affidavits. It seems to be quite 
clearly established. 

The defendant's contention is that, upon being served with the in- 
junction, he at once issued orders to his employes to be careful not to 
sell any razors or blades at cut prices, and not to offer any premium 
goods; tiiat the sales complained of were contrar}*^ to his orders, and 
resulted from the carelessness of some individual employ^. But, as 
was said in Christensen Engineering Co. v. Westinghouse Air Brake 
Co., 135 Fed. 774, 68 C: C. A. 4'>'6, even if defendant "be acquitted of 
any deliberate violation of the order of the court, having given in- 
structions not to sell such (articles), nevertheless it is thought that an 
intelligent defendant should take such steps as will enforce obedience 
to its instructions on the part of its employes." 

Under all the circumstances, defendant expressing regret for the oc- 
currences and promising in the future not to deal in or have anything 
to do with any of the articles manufactured by complainant, a nom- 
inal fine only, $25, will be imposed, since defendant is obligated to 
pay the master's fees and stenographer's bill. The fine will go to the 
complainant. 



VICTOB TALKING MACH. OO. ▼. HOSCHKE et aL 

SAME V. SONORA PHONOGBAPE 00. 

(Circuit Court, S. D. New York. August 15, 1910.) 

Patents (| 326*) — iNrBiNGEicENT—PBELDaNABT Injunction. 

Motions to punish a defendant for contempt for violation of an Injunc^ 
tion restraining infringement of the Berliner patent, No. 534,543, for an 
Improvement in talking machines, by organizing a corporation which 
manufactures and sells a modified form of the infringing machine, and 
for a preliminary injunction against the corporation, denied, to await 
final hearing. 

[Ed. Note. — ^For other cases, see Patents, Gent Dig. Sf 613^10; Dec 
Dig. f 326.*] 

In Equity. Suits by the Victor Talking Machine Company against 
William H. Hoschke and others, and same against the Sonora Phono- 
graph Company. On motions to punish for contempt and for prelim- 
inary injunction. Motions denied. 

Sec, also, 158 Fed. 309, 169 Fed. 894. 

LACOMBE, Circuit Judge. The suits are brought upon the Ber- 
liner patent, which has been so often before the courts — No. 534,543 
— and present the old question whether or not the stylus is moved 
through the groove by the action of the groove itself, or whether it 
operates by means of a mechanical feed. The machine of defendants 
in the first suit was considered by Judge Hough, who held : 

"Defendant's machine in every material feature is complainant's, and so is 
the disk obtained from defendant for use in that machine. The only dlffer- 
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ence between the two machines is that defendant's has within its free arm a 
spring tending to press the stylus against the inner wall of any groove with 
which It may be engaged, and causing arm and stylus, when disengaged from 
any groove, to pass the stylus point through the arc of a circle whose radius 
is the free arm." 

This machine was enjoined. Subsequently Hoschke with others 
incorporated the Sonora Phonograph Company, which makes a modi- 
fication of the first machine. Contending that the modification effects 
no substantial change, complainant asks to enjoin the corporation and 
to punish Hoschke for contempt. 

The modification is a simple one and easily described. The free 
arm is moved inward towards the center of the disc not by a spring, 
but by means of a threaded rod, with which the pivot end of the free 
arm engages. In the old machine if the groove did not act to hold 
back the stylus the spring would sweep the free arm through the arc 
of its travel quickly. In the new macliine that movement is regulated 
by the threading on the rod. Whether the stylus is in a groove or out 
of it the rate of movement of the arm is the same. It would seem 
that, when the number of threads on the rod are exactly proportioned 
to the number of circles on the disc, the arm and the stylus at its end 
would move so that the point would be fed by the threading as it 
should be properly to produce the tune. As shown in a sample ma- 
chine obtained by complainant and made an exhibit, there is consid- 
erable play given to the stylus point relatively to the free arm, more 
play than seems necessary to effect proper operation, if the machine 
acts as defendants contend. But if, for example, there are 96 threads 
to an inch on the rod and the same number of grooves to an inch on 
the disc, it would seem that the machine might fairly be found to act 
by "mechanical feed." The question is a close one and can better be 
determined at final hearing after further experiments have been made, 
notably, as suggested by the court upon the argument, one with the 
stylus fixed rigidly on the free arm. 

The motions are denied. 



YIOTOE TALKING MACH. CO. et al. T. LEED & CATLIN CJO. 
(arcuit CJourt, S. D. New York. June 1* 1910.) 

Patents (§ 314*) — Infringement— Default. 

Where, in a suit for patent infringement, defendant made default after 
the taking of full proofs, the court will not pass on the questions arising 
in detail on the theoi^y that the decision would be of use in case of subse- 
quent infringement, as the basis of a preliminary injunction, but will 
only go over the case sufBciently to dispose of the actual controversy. 

[Ed. Note. — For other cases, see Patents, Cent Dig. t 560; Dea Dig. | 
814.*] 

In Equity. Suit by the Victor Talking Machine Company and an- 
other against the Leed & Catlin Company. Decree for complainants. 
Horace Pettit, for complainants. 
Louis Hicks, for defendant. 

•For other caces lee same topic & § NxniBXB in Dec. ft Am. Digs. 1907 to data, ft Rep'r Ind«z«a 
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HAND, District Judge. This case comes on for final hearing upon 
the defendant's default after taking full proofs. Upon the argu- 
ment sufficient of the facts were prodhiced to justify the usual final 
decree. The counsel for complainant wishes the court to consider and 
pass upon the questions which arise in detail, upon the theory that 
it will be of use in case of subsequent infringement a& the basis for a 
preliminary injunction. That is, however, not the rule in this circuit. 
In Hayes v. Leton (C. C.) 5 Fed. 521, Judge Benedict declined to fol- 
low an adjudication which was taken by default. It does not appear 
in that case whether the defendant defaulted on his proofs or only 
upon the final hearing ; but in American Electric Novelty Co. v. New- 
gold (C. C.) 99 Fed. 567, Judge Lacombe declined to treat a prior 
adjudication as binding upon preliminary injunction when the decision 
had been submitted on pleadings and proofs of plaintiff but without 
argument or brief by defendant. In that case Judge Wheeler had 
upon final hearing examined the record and decided that the bill was 
valid and that there had been infringement. His memorandum is re- 
ported in American Electrical Novelty & Manufacturing Co. v. Acme 
Electric Lamp Co. et al. (C. C.) 98 Fed. 895. In Societe Anonyme Du 
Filtre Chamberland Systeme Pasteur et al. v. Allen et al. (C. C.) 84 
Fed. 812, Judge Hammond, in the Sixth circuit, declined to regard 
an adjudication as having the usual weight when the defendant had 
contested it up to final hearing but abandoned it. 

It therefore appears that an adjudication, however careful, under 
these circumstances would not benefit the complainant, and I must 
decline to examine the record in the light of possible objections to the 
patent, or to go over the case with more particularity than is necessary 
simply to dispose of the actual controversy. 

Let the usual decree pass. 



NELSON ▼. BOIJ)T et al, 

(Circuit Ck>urt, E. D. Pennsylvania. July' 21, 1910.) 

No. 66Z 

1. Witnesses (J 268*)— Cross-Examination— Scope. 

Where, In an action for datnages against the proprietors of a hotel for 
refusing to furnish plaintiff accommodations, plaintiff testified In chief 
that he was in the business of athletics and looking aft^r his real estate, 
he was properly questioned on cross-examination as to whether his business 
was not that of a prize fighter, and whether in his prize fighting career 
he had not violated the laws of various states relating to such subject 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. S 268.*] 

2. Innkeepers (| 9*) — Duty to Receive Guests— Refusal of Accohmoda- 

TIONS. • 

While an Innkeeper owes a duty to travelers applying for accommodations 
and tendering reasonable payment therefor to receive and accommodate 
them, he may lawfully refuse to receive boisterous. Intoxicated, or ob- 
jectionable characters and persons who are violators of the criminal laws, 

•For other cases see Bame topic A 8 nxuibsb in Dec. ft Am. Digs. 1907 to date, 6 Rep'r Indexes 
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and are not law-abiding citizens, such as prize fighters, etc., without being 
liable to such persons for damages. 
[Ed. Note. — For other cases, see Innkeepers, Cent Dig. | 10; Dec. Dl|^ 

At Law. Action by Oscar Battling Matthew Nelson against George 
C. Boldt and another. On plaintiff's motion for a new trial. Denied, 

The court charged the Jury, in part, as follows: 

''Innkeepers owe a certain duty to the traveling public which they are re- 
quired at all times to perform, and, if they violate the duty or refuse to per^ 
form it, they are answerable in damages to auy person who suffers injury as 
a result therefrom." 

**When a traveler presents himself at an inn, it is the duty of the innkeeper 
to accommodate him if he be a fit person to be admitted and receive accommoda- 
tion ; it being the innkeeper's duty to receive into his house all strangers and 
travelers who may call for entertainment, provided he has rooms, and they 
tender him a reasonable sum for the accommodation demanded. The innkeep- 
er, however, can refuse to admit any one, if he pleases, rendering himself lia- 
ble in an action for any injury the stranger may sustain. If he refuses to 
entertain a stranger or a traveler for a good reason, he is not liable for dam- 
ages, as the law only requires him to entertain fit persons." 

"It is also the duty of an innkeep^ to protect his guests against the intro- 
slon of boisterous, objectionable characters and persons intoxicated, and such 
persons may be rejected. Where objection to admitting a guest is based on 
the fact that the guest is committing a breach of the peace, or is intoxicated, 
the innkeeper's Justification may be determined by the court as a matter of 
law, but when the question is as to the guest's character or reputation, and 
his standing as a reputable person, the question is for the Jury ; that if the 
Jury believed that plaintiff was not a law-abiding citizen, but at the time was 
engaged in a business which was in violation of the laws of the various states 
of the United States, then the Jury would be authorized in finding that he was 
not such a proper person as was entitled to enforce a legal right to be admitted 
to a hotel in the state of Pennsylvania, and defendants would be Justified In 
refusing to give him such accommodations as he demanded at that time, It 
being no answer that other hotels would accommodate him." 

The evidence reviewed by the court to the Jury indicated that plaintiff, 
while claiming to be engaged in athletics and looking after real estate, had In 
fact represented himself in his own biography as the diampion light-weight 
prize fighter of the world up to February 22, 1910. It also appeared that he 
had engaged in nearly a hundred hotly-contested battles which were such as to 
be prohibited by the li^ws of the state of Pennsylvania and of other states, by 
which such contests are made a criminal ofTense. The court thereupon charged 
that it was for the Jury to say whether a violator of the criminal laws of the 
various states, such as the evidence showed plaintiff was, would be a reputable 
person to be admitted to a hotel in Pennsylvania under the law as previously 
stated, and that, if the Jury conclude that he was not, he could not recover. 

E. Waring Wilson, for plaintiff. 

Henry S. Drinker, Jr., and Abraham M. Beitler, for defendants. 

HOLLAND, District Judge. This was a suit instituted by the 
plaintiff against the defendants, owners and managers of the Bellevue- 
Stratford Hotel in Philadelphia, to recover damages for having been 
refused lodging and accommodation ^t the hotel. On August 2, 1909, 
the plaintiff secured. a room at the Bellevue-Stratford through his 
agent, Mr. Robinson, which he occupied until the morning of August 
3d. While Mr. Nelson and his agent, Mr. Robinson, were at break- 
fast, his satchels were removed from his room to the baggage room, 

•For other casei see same topic ft S number in Dec. 6 Am. Digs. 1907 to date, ft Rep'r Inde^' i 
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and, when he applied for a room for the following night, the clerk re- 
fused to assign him one. He left the hotel and secured a room at the 
St. James, Thirteenth and Walnut streets, about one square away. 
Next day he brought suit for damages against the Bellevue-Stratford, 
and the case was tried in this court on the 6th of April, 1910, and a 
verdict rendered in favor of the defendant. Motion and reasons for a 
new trial were filed in due time by the plaintiff, the reasons being five 
in number, which, however, raise only two questions. The first ques- 
tion to be considered is raised! by the third ground for a new trial, 
which is as follows : 

"The learned judge erred in not confining the cross-examination of plaintiff 
to snch matters as had been stated in the examination in chief, and to such 
questions as might tend to show bias and interest, and in permitting defendant 
to lead out new matter constituting his own case under the guise of cross-ex- 
amination." 

The plaintiff had been examined by his counsel in his own' behalf, 
and had testified as follows : 

''Q. What is your business? A. Athletics is my business, and I have a lot 
of real estate in six different states to the extent of about $250,000, and I have 
to look after that 

**Q. Do you do newspaper work? A. Considerable; yes, sir. I have been 
corresponding for a dozen different papers for the last five years, doing special 
work." 

Upon an objection by the defendant's counsel to the amount of real 
estate he owned, Mr. Wilson, counsel for plaintiff, insisted that he 
wanted to show Mr. Nelson's business. The witness further testified, 
in answer to questions submitted to him by his counsdy as? ioUows : 

"Q. Have you ever been convicted or accused of any crime or mlsdemeaixo.ra 
of any kind? A. Ko, sir. 

"Q. Or disgraceful conduct? A. No, sir. 

"Q. You have never been accused of any of those things? A. No, sir ; never. 

•*Q. What are your personal habits with respect to drink, especially what 
was your condition at this time? 

"By Mr. Beitler, Counsel for Defendants: That is a matter of defence, if 
this man was in bad condition. We do not intend to allege he was in bad con- 
dition. We do not intend to allege he was not sober. 

"By Mr. Wilson, Counsel for Plaintiff: I thought the burden was upon me 
to show that he was a proper person. 

"By Mr. Beitler: I do not intend to allege that he was not sober. 

•*Mr. Nelson, the Witness: I always travel in the best of company, and mix 
with the best people in the world." 

This was part of the testimony of the plaintiff, offered! in, chief, for 
the purpose of sustaining his claim for damages against the defend- 
ant ; they having refused to admit him to the hotel. 

Upon cross-examination the defendant's counsel endeavored to 
show that Mr. Nelson was not in the business of athletics and looking 
after his real estate. He was questioned as to whether or not his busi- 
ness was not that of a prize fighter, instead of one engaged merely in 
athletics. He was further cross-examined on the question as to 
whether he had ever been convicted or accused of any crime or mis-^ 
demeanor of any kind, and in the examination on this point he 
volunteered the assertion that he had never ''knowingly violated any 
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law of any state of the Union, or had ever been arrested." He fur- 
ther stated, "I never violated the law in my life in any state," He 
was then further questioned as to whether or not it was unlawful to 
fight prize fights in certain states of the Union, and the law of the state 
was read to him, after which he was asked whether or not he knew 
of the existence of that law at the time he fought his prize fight, for 
the purpose of contradicting him and! showing that he had knowingly 
violated the law of different states. The examination was very ex- 
tensive because of the varied career of the plaintiff and because of the 
great number of fights in which he took part. 

It seems to me that this was proper cross-examination in view of 
the position assumed by the plaintiff's counsel that it was his right 
to establish the plaintiff's fitness to be a guest at the hotel, and of- 
fered evidence as to his business and standing, and that he had been a 
law-abiding person. He was properly cross-examined upon his an- 
swers in chief in regard to these matters. 

The only other questions raised by the assignments of error are 
to the charge of the court as to the right of all persons to be admit- 
ted to a hotel. We still think the view of the court taken at the trial 
and expressed in the charge to the jury is a correct exposition of the 
law. 

The motion and reasons for a new trial are overruled. 



SPRUNT et al. v. HURST-STRBATOB CO. 

(Circuit Court, D. South C&rollna. March 2, 1910.) 

Oaicino (J 12*) — Contracts fob Futube Deuvebt. 

Where, at the time cotton was sold for future delivery, It was the 
Intention of the parties to actually deliyer and receive the cotton, the 
fact that the purchaser, on being unable to get the actual cotton, ac- 
cepted a payment in cash, did not render the transaction a gambling one. 
[Ed. Note.— For other cases, see Qaming, Cent Dig. t 22; Dec Dig. 
»12.*1 

At Law. Action by Alestander Sprunt and another against the 
Hurst-Streator Company. On motion to direct a verdict for plaintiflFs. 
Motion granted. 

Stevenson & Matheson and Edward Mclver, for plaintiffs. 
W. P. Pollock, for defendant. 

BRAWLEY, District Judge. I think that the case of Springs v. 
Carpenter, reported in 154 Fed. 487, 83 C C. A. 327, is conclusive 
as to my duty in this case. There is a motion on behalf of the defend- 
ants that the court direct a verdict in favor of the defendants in the 
cause of action, and that it should further direct a verdict in favor 
of the defendants for the sum of $1,687.50, the amount paid in money 
on the 25th of October. The case of Springs v. Carpenter was tried 
before me at Greenville. It arose out of a transaction on the New 
York Cotton Exchange. I was of the opinion then, and my opinion 

*For other cai«« im same topic A S mumbeb in Dec. ft Am. Diet. 1907 to data. A Rep*r Ind«x« 
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has not changed since, that 9 out of 10, 1 may say 99 out of 100, of the 
transactions upon the New York Cotton Exchange are gambling con- 
tracts ; that they ar^ nothing more than wagers upon the future price 
of cotton, and although in form, by the rules of the New York Cotton 
Exchange, there was an agreement actually to deliver and actually to 
receive the cotton, yet as a matter of fact I do not believe that in 1 
case out of 100 there was ever an intention to receive or to deliver 
actual cotton. Consequently I left that question for the jury to say 
whether it believed there was an actual, bona fide intention to deliver 
cotton ; and the jury found in that case, and I think properly found, 
that there was no such bona fide selling and buying of actuaJ cotton, 
and that it was a wagering contract, void at common law, void under 
the very stringent statute of South Carolina. I am in thorough sym- 
pathy with the object of that legislation, and would, so far as I could, 
do what Chief Justice Mclver said was the intention of the legislation. 
in this case, uproot this gambling in future contracts. That case 
was carried to the Court of Appeals, and the facts in it are much 
stronger on the side of the defendant than any of the facts proved in 
this case, and the Court of Appeals decided that it was the duty of 
the court, on the testimcxiy in that case, to direct a verdict for the 
plaintiff. 

Now, this suit here is on a contract of May 17, 1909, between the 
Hurst-Streator Company on the one part, and Alexander Sprunt & 
Son on the other part. The testimony is, and it is a matter of no- 
toriety, even without testimony to satisfy me of the truth of it, that 
Alexander^ Sprunt & Son are large dealers in actual cotton in the city 
of Wilmington, which is probably the nearest port to Cheraw in the 
state of South Carolina; that they were buyers and exporters of 
cotton, in large amounts ; that they had their agents all through this 
country, who bought cotton for them, and made contracts for them 
for future delivery of cotton. There is nothing in the law of South 
Carolina, and there is no law anywhere that I know of, which makes 
illegal or immoral transactions of the kind set forth in this contract. 
A contract for the future delivery of cotton is as valid as any other 
contract, provided it is a bona fide contract, and if the parties intend 
on the one part to buy, and on the other part to sell and to deliver, the 
actual cotton. Now, on its face, and in all the circumstances which 
have been detailed in the testimony, there is not a doubt in my mind 
that this was a bona fide transaction ; that Sprunt & Son intended to 
buy, and that Hurst-Streator Company, who were dealers in cotton, 
intended to sell, and that they intended actually to deliver, the 300 
bales of cotton mentioned in this agreement. The same is true as to 
the other two contracts, 100 bales each, one dated in May, and the 
other. in June. There is testimony as to what occurred at the time 
when the contracts were entered into. Certain changes, certain inter- 
lineations, were made in the printed form of the contract at the sug- 
gestion of the defendant here. Hurst ; and those interlineations were 
made by E. H. Duval, who was the clerk of his father, M. W. Duval, 
the agent of Sprunt & Son. Those interlineations were approved by 
Sprunt & Son, through their agent, M. W. Duval. All of tbem tend 
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to confirm what appears upon the face of the printed form of the con- 
tract, that there was an expectation at the time on the part of the de- 
fendants, Hurst-Streator Company, to deliver the actual cotton. Later, 
in the autumn of that year, in September and October, actual cotton 
was delivered in conformity with this contract to the extent of about 
115 bales. A little later still, according to the testimony, the agent of 
Sprunt & Son called upon Hurst-Streator Company to deliver more 
cotton to them, actual cotton. He was informed by the defendants 
that they had the cotton on hand, mixed up with other cotton, and that 
it would take some time to separate it ; and this agent of the plaintiff 
went to Chesterfield, to the defendants, talked with them about the 
cotton which was in the yards of the defendants, and endeavored to 
secure the 100 bales that he had been informed was on hand, and of- 
fered to assist in having it delivered to the railroad station in accord- 
. ance with his contract, but some days elapsed before that was accom- 
plished, and at the request of the defendants, acquiesced in by Duval, 
the agent of the plaintiffs, a settlement for that 100 bales was made 
in money, and $1,687.60 was paid on that account. It was for the 
money so paid that this counterclaim was set up, and the court is 
asked to direct a verdict in favor of the defendants for that amount. 

The court must refuse to give such direction. It would not hesi- 
tate to direct a verdict for that amount if it believed that this was, 
which is contended for by defendants, a gambling transaction ; but 
believing, as it does, that it was the bona fide intention of the parties, 
at the time the contract was made, to deliver the cotton, the actual cot- 
ton, the mere fact that the plaintiffs, after that time, late in October, 
after vainly endeavoring to obtain the actual cotton, failing to receive 
it, accepted payment in cash, does not throw any light upon what the 
intention of the parties was at the time the contract was entered into. 
What was the intention of the parties at the time, then, must govern, 
and if they intended then — that is, on May 17th — a bona fide transac- 
tion, if it was the intention then on the part of the defendants to de- 
liver, and on the part of the plaintiffs to receive, actual cotton, as 
expressed in this contract, then it does not vitiate it because after- 
wards, when they were unable to get the actual cotton, they accepted 
payment in cash. It would be v other wise if in the inception tfiere 
was any evidence that this was a mere gambling transaction. I be- 
lieved in the case of Springs v. Carpenter that that was a gambling 
transaction; but in that case the court held that, notwithstanding 
the defendants' claim, it was a gambling transaction, there was no 
evidence sufficient to go to the jury to establish the invalidity of the 
contract, and therefore it was the duty of the court to direct a verdict 
Now, if there was any conflict of testimony, if there was any room 
for a reasonable doubt, as to what this contract was, I should prefer to 
submit that question to the jury, and upon the inception of the case 
that was the inclination of my mind, to let the jury decide whether 
this was a bona fide transaction, or whether it was a gambling con- 
tract ; but reviewing the testimony, endeavoring to recall all that was 
said and all that was done, I cannot see that there can be any other 
tlian one conclusion. 
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Feeling that It would be my duty to set aside the verdict if the 
jury should find in favor of the defendants, which I doubt that it 
would, but, if it did, it would be my duty to set it aside, I feel that it 
is my duty to direct the foreman to find a verdict for the plaintiffs 
for the amount claimed. 

Defendants note exception to tbe court's refusal to direct a verdict for the 
defendants, and also to Its granting tbe motloii to direct a verdict for the 
plaintiffs. Case settled. No appeal taken. 



Ex parte GEORGE. 
(District Court, N. D. Alabama. S. D. July 23, 1910.) 

1. Aliens (§ 54*)— :Dbpobtation— Sxtfpicienct of Warbawt. 

A warrant of arrest of an alien for deportation, charging that he had 
been induced or solicited to migrate to this country by an ofTer or promise 
of employment or In consequence of an oral agreement to perform un- 
skilled labor in this country, was sufficient, especially where unobjected 
to on the hearing and criticized for the first time after deportation was 
ordered and collaterally on a writ of habeas corpus. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. { 64.* 
Importation of contract labor, see note to United States y. Parsons, 66 
C. 0. A. 133.] 

2. AuENs (§ 50*)^Dbportatiow— "Contract IiAbober"--Evidence. 

An alien upon promise to employ him on arrival at this country at stip- 
ulated wages In a definite occupation, made by one who advanced him 
money for his passage, secnred by mortgage on his property, and who ac- 
companied him on his journey, came to this country, went to work for 
such person at the stipulated wages, and designated occupation, repaid 
the advance out of his wages, and continued In tbe employment of the 
person who made the promise and advance for a year. Held^ that he was 
a contract laborer, expressly excluded by Immigration Act Feb. 20, 1907, 
c. 1134, § 2, 84 Stat 898 (U. S. Comp. St. Supp. 1909, p. 447). 

[Ed. Note. — ^For other cases, see Aliens, Cent Dig. $1 108-110: Dec. 
Dig. { 60.*] 

Petition by Harry George for a writ of habeas corpus. Writ dis- 
charged, and petitioner remanded to custody. 

William Vaughn and J. W. Davidson, for petitioner. 
J. H. Montgomery, Asst U. S. Atty. 

GRUBB, District Judge. This was a petition for a writ of habeas 
corpus, upon which the writ was issued to the sheriff of Jefferson coun- 
ty, Ala., in whose custody the petitioner was. The sheriff produced 
the body of the petitioner, and returned that he was holding him un- 
der a warrant issued by the Secretary of Commerce and Labor for his 
deportation to Greece, the country from which he had emigrated to 
this country about two years and nine months before the proceedings 
were instituted. The return of the sheriff set out the original war- 
rant of arrest issued to the immigration inspector by the Secretary, 
the proceedings and evidence introduced at the hearing before the 
immigration officer, and the warrant for petitioner's deportation. The 

Vor other caaea' see laxne topic A 9 nvmbeb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexee 
180 F.— 50 
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petitioner was not represented by counsel at the hearing", though ad- 
vised of his right to be so represented, and made no objection to the 
proceedings there had. 

The warrant for arrest set out two grounds as justifying his de- 
portation: (1) That he had been convicted of or had admitted com- 
mitting a felony or a misdemeanor involving moral turpitude; and 
(2) that he had been induced or solicited to migrate to this country 
by an offer or promise of employment or in consequence of an ond 
agreement to perform unskilled labor in this country. 

The facts developed before the immigration officer, as shown by the 
return to the writ, were without conflict, being derived entirely from 
the admissions of petitioner on his examination before the officer on 
the hearing. His testimony as to the first charge was that some two 
years before he left Greece he was tried and convicted at Tripoli of a 
felonious assault and sentenced to four months' imprisonment ; that his 
assault consisted of his act in striking in a quarrel another Greek with 
a large piece of firewood. At the same time the brother of petitioner 
stabbed the same person with a knife. The assault, as well as the 
conviction, was admitted by petitioner. His testimony on the hear- 
ing in relation to the second charge was that he left Greece under 
these circumstances. The owner of a shoe shining establishment in 
Birmingham, Ala., agreed to employ him in his establishment if he 
came to America, and pay him $30 per month, to lend him the money 
needed for his trip, taking as security for the loan a mortgage on pe- 
titioner's land in Greece, the loan to be repaid from his wages when 
employed. The lender and the petitioner came to this country on the 
same steamship, and petitioner came to Birmingham and went to work 
for the lender, continued in his service for a year, and out of his 
wages repaid the loan. 

Objection was made to the sufficiency of the warrant, for the first 
time, upon the hearing of the petition, upon the ground that it did 
not set out the charges, justifying deportation, with sufficient cer- 
tainty. Possibly the first ground relied on by the United States is in- 
sufficiently alleged in the warrant, in that it does not show what the 
felony or misdemeanor relied upon for deportation was or when or 
where committed, and consequently does not identify the offense re- 
lied on so as to enable petitioner to meet the charge. If petitioner 
had committed more than one offense, the warrant would not apprise 
him which one was relied on by the government. U. S. v. Sibray (C. 
C.) 178 Fed. 150. It is also a question of doubt under the evidence 
whether the assault which petitioner admits having committed and 
been convicted of constituted a felony within the meaning of section 
2 of the immigration act of February 20, 1907 (Act Feb. 20, 1907, 
c. 1134, 34 Stat. 898 [U. S. Comp. St. Supp. 1909, p. 447]). It cer- 
tainly does not constitute a misdemeanor involving moral turpitude. 
It is not necessary to decide either of these questions, in view of the 
patent sufficiency both in matter of averment and proof of the sec- 
ond ground for deportation set out in the warrant, viz., that petitioner 
was a contract laborer, within the meaning of the second section of 
the act. The warrant charges that he was induced or solicited to m^ 
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grate to this country by offers or promises of employment and in 
consequence of an agreement to perform labor in this country. The 
petitioner was fully apprised by the warrant that his deportation was 
sought by the government because of a promise made to him. or an 
agreement made, with him to perform labor in this country, which 
induced his immigration. There could be no room for doubt on the 
part of petitioner as to the identity of the transaction relied on by the 
government, since he could have received but one such promise and 
made but one such agreement. The warrant was sufficient as to this 
charge, certainly when unobjected to on the hearing and criticized for 
the first time after deportation was ordered and collaterally upon a 
writ of habeas corpus. The warrant charges each of the elements of 
the gfround of deportation relied on, and is not void. 

The evidence shows without conflict that the petitioner was within 
the excluded class, called "contract laborers." Upon a promise to 
employ him upon his arrival in this country at stipulated wages in a 
definite occupation, made by one who advanced him money for his 
passage, secured by a mortgage on his property, and accompanied him 
on his journey, he came to this country, went to work for such per- 
son at the stipulated wages and at the designated occupation, repaid 
the advance out of his wages, and continued in the employment of 
the person who made the promise and advance for a year. 

The writ is discharged, and the petitioner is remanded to the cus- 
tody of the sheriff to await the execution of the warrant of deporta- 
tion. In the event of an appeal from this order discharging the writ, 
the petitioner may be enlarged pending the appeal upon executing a 
I c cognizance with sufficient surety in the sum of $500 for appearance 
to answer the judgment of the appellate court. Rev. St. § 765 (U. 
S. Comp. St. 1901, p. 696); Supreme Court Rule 34 (6 Sup. Ct. iii); 
In re McKane (C. C.) 61 Fed. 205. 



In re PINSON & CO. et aL 

(District Ck>nrt, N. D. Alal>ama, S. D. August 6, 1910l) 

No. 10,376. 

1. Bakkbuptcy (§ 58*)— Acts of Bankbuptct— PBKrEBENCE. 

Where an aUeged bankrupt, while Insolvent and within four months 
prior to the filing of the petition, paid to his wife In settlement of an 
alleged indebtedness the proceeds of certain fire insurance policies re- 
ceived In settlement of a loss on his stock of goods, he thereby committed 
an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. tS 78, 70 ; Dec 
Dig. 8 58.*] 
2L Bankruptcy (§ 60*)— Pabtnebsiiip— EssEirnAiiS to Adjudicatiow— "Cow- 

TINUANCE OF PaBTNERSHIP." 

Bankr. Act July 1, 1898» c. 641, § 5, subd. "a," 30 Stat. 548 (U. S. Comp, 
St 1901, p. 3424), authorizes adjudication of a partnership during the 
continuance of the partnership business, or after its dissolution and be* 
fore final settlement Beld, that the continuance of a partnership within 
such section meant its actual status as a firm, as distinguished from a 

•yor other cum see same topic A % mvmbxb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Status created by estoppel against a partner, and that It was therefore 
essential that the partnership should exist as such, or that its affah*s 
should be still unsettled at the time of the filing of a petition, in order 
to subject it to adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. | 61; "Dec 
Dig. 8 69.*] 

8. Bankbuptct (I 69*) — Dissolved Pabtnebship^Estoppkl. 

The bankruptcy law provides no method of distribution by which cred- 
itors of a partnership without notice of dissolution and who could thereby 
claim an estoppel would alone participate; the proper method in such 
a situation being to administer the property as individual property, set 
aside the bankrupt's exemption, and remit the creditors entitled to claim 
an estoppel to the state court, to subject the property to their claims. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. | 62; Dee. 
Dig. S 69.*] 

4. Bankbxtptot (§ e9*)—PABTNKBSHip— Adjudication— "UwsETTLED Aitaibs." 
The affairs of a partnership are "unsettled" so as to subject it to 

bankruptcy adjudication, as authorized by Bankr. Act July 1, 1898, c. 
641, { 6, subd. ''a," 80 Stat 648 (U. S. Oomp. St 1901, p. 3424), so long 
as the partnership debts are unpaid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. U 51. 52; Dea 
Dig. 1 69.*] 

5. Bankbuptct (§ 69*>—Pabtnebship— Debts— "Fibm Dbbts.^'^ 
Debts which are binding on partners only by estoppel as to credltorB 

without notice of dissolution are not "firm debts,'* the nonpayment of 
which will authorize bankruptcy adjudication against tiie firm. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 69.* 
For other definitions, see Words and Phrases, voL 2, pp. 1864-1889; 
vol. 8, p. 7628.] 

d Bankbuptct (S 74*) — Pabtnebship— Dissolution— Unpaid Dbbts. 

^here, at the time a bankruptcy petition was filed against a dissolved 
partnership, its outstanding Indebtedness, excluding such as was created 
subsequent to the dissolution and which became that of the partnership 
only by estoppel in favor of such creditors as had no notice of its dissolu- 
tion, was not shown to amount to $1,000, the adjudication would be de- 
nied. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. | 74.*] 

In the matter of M. A. Pinson and Pinson & Co., alleged bank- 
rupts. On petition for adjudication. Granted as to Pinson, and de- 
nied as to the firm. 

Thompson & Thompson, for petitioning creditors. 
Perdue & Cox, for bankrupt. 

GRUBB, District Judge. This cause comes on for hearing upon 
the prayer of the petition for an adjudication. The evidence is with- 
out conflict that the bankrupt, M. A. Pinson, within four months of 
the filing of the petition committed an act of bankruptcy, in that he 
paid to his wife, in settlement of an alleged indebtedness and while 

I he was insolvent, the proceeds of certain fire insurance policies, the in- 

j demnity for a loss on his stock of goods, and an adjudication against 

i him is granted. 

I The inquiry as to whether the firm of Pinson & Co. is subject to 

adjudication for the same act of bankruptcy depends upon whether, 

•For oUier cases see same topic A S number in Dec. ft Am. Digs, vm to dat^ ft Rep'r Indexes 
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up to the time of the filing of the petition in bankruptcy, there had 
been a continuation of the partnership business, or had been no final 
settlement of its affairs. The evidence shows that the firm was dis- 
solved as between the partners in December, 1909. One of the part- 
ners, M. A. Pinson, bought out his partner and continued the business 
imtil the petition was filed. The petitioning creditors contend that, 
in the absence of notice of the dissiplution, the bankrupt firm is estop- 
ped to deny on the hearing, as against subsequent creditors having no 
actual notice, the continued existence of the firm up to the time of 
the filing of the petition in bankruptcy, and that an adjudication pf 
the firm should follow, though the partnership had been dissolved in 
December and its affairs so settled up that less than $1,000 of firm 
indebtedness remained outstanding at the time the petition was filed. 
They also contend that debts created by the continuing member of 
the firm after its dissolution were by estoppel firm debts. 

The bankruptcy act (Act July 1, 1898, c. 641, § 5, subd. "a," 30 
Stat. 648 [U. S.Comp. St. 1901, p. 3424]), provides that "a partner- 
ship, during the continuation of the partnership business or after its 
dissolution and before the final settlement thereof, may be adjudged a 
bankrupt." It is essential that (1) the existence of the partnership or 
(2) the fact that its affairs are still unsettled at the time of the filing of 
the petition be shown by the petitioning creditors. 

(1) The existence of the partnership within the meaning of this 
section is its actual status as distinguished from a status created by 
estoppel against the former partner. If it has been dissolved by the 
partners inter sese before the filing of the petition, it is not thereafter 
an existing partnership, and the proceedings in bankruptcy cannot be 
said to have been instituted "during the continuation of the partnership 
business," nor can debts created thereafter by the continuing partner 
be considered partnership debts. The jurisdiction of the bankruptcy 
court to adjudicate and administer attaches only upon a showing of 
an actually existing partnership, constituting a legal entity at the time 
of the filing of the petition. In re Kenney (D. C.) 97 Fed. 554 ; Lott 
v. Young, 109 Fed. 798, 48 C. C. A. 654; Jones v. Burnham, 138 
Fed. 986, 71 C. C. A. 240; In re Beckwith (D. C.) 130 Fed. 475 ; Buf- 
falo Mining Co. v. Lewisburg Dairy Co. (D. C.) 20 Am. Bankr. Rep. 
279, 159 Fed. 319. It may well be that some of the creditors whose 
claims were created after dissolution had actual notice thereof, while 
others had not. The estoppel would therefore work in favor of a 
part only of such subsequent creditors. The administration of the 
partnership estate in bankruptcy, however, is single and for the bene- 
fit of all general and unsecured creditors equally ; and all such credit- 
ors in the event of a partnership adjudication would be entitled to 
treat the property of the former partnership as partnership assets, if 
any of them had that right. In that event, the continuing member 
could not claim the former partnership assets exempt as against any 
of his creditors. This result would be manifestly unfair to the bank- 
rupt, as to those creditors having actual notice of the dissolution of 
the partnership, in that it would deprive him of the right to claim as 
exempt property which, as to such creditors, would be his individual 
property and so subject to his claim of exemption. The bankrupt law 
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provides no method of distribution in which creditors without notice 
and who could thereby claim the estoppel would alone participate. 
The proper method to protect such creditors and at the same time do 
the bankrupt no injustice would seem to be for the bankruptcy court 
to administer the property as individual property, set aside the bank- 
rupt's exemption in it, remitting those creditors, who alone have the 
right to claim the estoppel, to tlie state court to subject such property 
to their claims as in the case of creditors who hold the bankrupt's 
waiver of exemption. 

. (2) The act also provides for the adjudication of a partnership, 
so long as its affairs are unsettled. If there are outstanding firm debts 
at the time of the filing of the petition in the requisite amount, a prop- 
er case is made for adjudication, the other elements being present, 
though the partnership has long ceased to do business ; otherwise, not. 
The partnership affairs are unsettled within the meaning of this section 
so long as partnership debts are left unpaid. Debts which are binding 
on the partners only by estoppel as to creditors without notice of dis- 
solution are not firm debts. The administration might be of no avail 
if there were no assets, partnership or individual, for distribution ; but 
the jurisdiction of the court to adjudicate would exist nevertheless, 
and it would be properly exercised for the purpose of affording oppor- 
tunity to the firm creditors, through the appointment of a trustee, to 
discover such assets. Holmes v. Baker & Hamilton, 20 Am. Bankr. 
Rep. 252, 160 Fed. 922, 88 C. C. A. 104. 

As the proof fails to show that the petition was filed during the 
continuation of the partnership business, as herein defined, or that 
the outstanding indebtedness at that time, excluding such as was 
created subsequent to the dissolution and which became that of the 
partnership only by estoppel in favor of such creditors as had no 
notice of its dissolution amounted to $1,000, thtf adjudication of the 
partnership is denied^ , 



PENNSYLVANIA STEE3L 00. et al. y. NEW YORK CITY RY. CO. et aL 

(Circuit Court, S. D. New York. August 13, 1910.) 

Nofl. 2-9. 2-33, 2-33, 3-37. 

RBCICIVEBB (§ ISO*) — BJXPKNDITUBKS— PbTITIOW TO ENFOBCE PAYMENT— AtTOB- 

x^ct'8 Fees. 

Franchise taxes baying been assessed against yarious street railway 
companies leased to the M. company, the latter brought certiorari to coi^ 
rect the same as exorbitant in the name of each lessor ; the lessee paying 
all the legal expenses and disbursements in connection therewith. A re- 
ceiver having b^n appointed for the M. company, he continued such pro- 
ceedings until notice that the lessor should take charge of the same, 
which they did by substituted attorneys. Notwithstanding this, the re- 
ceiver and their counsel continued negotiations which finally resulted 1b 
a basis of settlement Held that, pending determination of the question 
whether the lessors or the M. Company was liable for such taxes, peti- 
tions to require the receiver to pay the legal expenses and disbursements 
incurred by the lessors after taking charge of the proceedings pursuant 
to the notice would be denied. 

[Ed. Note. — ^For other cases, see Receivers, Dec. Dig. $ 150.*] 

•For other casei lee ume topic A 9 nttmbbb in Doc. it Am. Digs. 1907 to dato, it Rep'r IndoziM 
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Suits by the Pennsylvania Steel Company against the New York 
City Railway Company and others, by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company ancj oth- 
ers, by the Guaranty Trust Company against the Metropolitan Street 
Railway Company and others, and by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company and others. 
Petitions for directions to receivers of the Metropolitan Street Rail- 
way Company to pay certain legal expenses and disbursements incur- 
red and expended by the Broadway & Seventh Avenue, the Forty 
Second Street & Grand Street Ferry, and the Thirty-Fourth Street & 
Crosstown Railway Companies in proceedings to reduce franchise 
taxes assessed against the various companies. Denied without preju* 
dice. 

Byrne & Cutcheon, for complainant. 

Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 

Masten & Nichols, for receiver of Metropolitan Ry. Co. 

J.^ Parker Kirlin, for Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The railroad franchises and property 
of these three companies were leased sopie years ago to the Metropoli- 
tan Street Railway company ; the lease providing that the lessee should 
pay all taxes, assessments, and charges which, might be lawfully im- 
posed in respect of the demised property or any part thereof. In each 
successive year since 1900 the state officers under a statute then passed 
assessed the property of these roads for so called "special franchise" 
tax. The lessee (Metropolitan Street Railway), believing the amounts 
of such taxes to be exorbitant, brought a proceeding by certiorari each 
year to correct the same. Such proceedings were brought in the 
name of each lessor, but the lessee retained counsel and paid all the 
legal expenses and disbursements connected therewith. The receivers 
did likewise when they succeeded the Metropolitan Company. Mean- 
while the unpaid special franchise taxes accumulated to a very large 
sum which the city and state officers were threatening to collect by sale 
of the property, or forfeiture of the franchise, and which receivers and 
their counsel were endeavoring to adjust on some fair basis with such 
officers. In view of the threatened sale, receivers advised each lessor 
Company that in their opinion it was advisable and proper to give 
them notice to take immediate charge of the proceedings. AH this will 
be found set fortli in the opinion of this court on an application of the 
New York and Harlem Railroad and other companies, which is re- 
ported in 176 Fed. 471. Despite the notice, receivers and their counsel 
continued negotiations with the state and city officers, and finally 
agreed with them upon a basis of settlement on which all these fran- 
chise taxes have since been adjusted. 

Upon receipt of the notice the several petitioners retained counsel 
who were substituted as attorneys in their seveml certiorari proceed- 
ings and rendered services in connection with the efforts of the state 
and city officers to collect exorbitant franchise taxes. The present 
application is for an order directing receivers to pay such counsel 
the amounts of their bills for such services. 
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By reference to the opinion above cited it will be seen that the mort- 
gage bondholders of the Metropolitan raised the point that under the 
terms of the leases a newly devised tax, such as this franchise tax 
was not to be paid by the lessee but by the lessor. Of course, if the 
lessee is under no obligation to pay the tax, it is under no obliga- 
tion to pay for legal expenses which result in a reduction of the 
tax. This court held that, in view of the practical construction 
which both lessor and lessee had given to the leases for many years, 
these taxes were a burden on the latter. But it is understood that this 
decision has not been acquiesced in, and that it is still an open ques- 
tion whether lessor or lessee should pay the tax. Until that question 
is decided, such an application as the present one is premature. If it 
be finally held that the lessee should pay the tax, it will be quite in 
order to determine whether receivers should pay these bills for legal 
services, although they did not themselves retain the counsel. But, if 
it be finally held that the lease impose no such obligation on the lessee 
in the matter of special franchise taxes, it would manifestly be im- 
proper . to direct the receivers to pay indebtedness incurred by the 
lessor for services of counsel whom it retained to protect its own in- 
terests. 

The petitioners are denied without prejudice to their representation 
when the question as to liability for franchise taxes shall be finally 
decided. 



In re GRIFFIN. 

(District Ck>urt, N. D. Georgia. May 27, 1910.) 

No. 473. 

BANKBin>TCT (§ 384*)— Composition— Cowfibicatiok—Objbotioks— Fraud. 

Under Bankr. Act July 1, 1898, c. 541, f 12, 30 Stat 549 (U. S. Oomp. 
St. 1901, p. 3426), providing that the judge shall confirm the composi- 
tion of a bankrupt with his creditors, if satisfied that the bankrupt has 
not been guilty of any of the acts or failed to perform any of the dnties 
which would bar his discharge, and section 14b, as amended by Act Feb. 
5, 1908, c. 487, S 4, 32 Stat 797 (U. S. Oomp. St Supp. 1909, p. 1310), pro- 
viding for the denial of a discharge, on proof that the bankrupt has ob- 
tained property on credit from any person on a materially false state- 
ment in writing, made to such x)erson to obtain such property on credit, 
proof that the bankrupt had made a false written statement of his as- 
sets to a creditor objecting to his proposed composition for the purpose of 
obtaining goods on credit, which he was successful in doing, required 
denial of the composition, though it would prevent creditors from getting 
as much as they otherwise would. 

[Ed. Note.--For other cases, see Bankruptcy, Dec. Dig. | 884.*1 

In the matter of M. M. Griffin, bankrupt. Application for confirma- 
tion of composition, to which the Silvey-Smith Hat Company filed ob- 
jections. Objections sustained. 

Smith, Hammond & Smith, for ot)jectors. 
McLaughlin, Jones & Jones, for bankrupt. 

*For other cuei sm same topic A S nvmbbb in Dec. it Am. Digs. 1907 to date, it Rep'r Indeica 
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NEWMAN, District Judge. The above bankrupt, M. M. Griffin, 
has applied to the court for the confirmation of a composition, which 
he has offered to his creditors and which has been accepted by a ma- 
jority in number and amount. Objection is made to the confirmation 
of the composition by the Silvey-Smith Hat Company for the following 
reason : 

"Because said bankrupt obtained the property on credit from them upon a 
materially false statement in writing, made to them for the purpose of ob- 
taining such property on credit ; such statement being made on June 28, 1909, 
and being, as therein shown, made 'for the purpose of obtaining credit,' and 
standing 'good as to each purchase now and 'hereafter, unless there should 
be a material change, in which . case [I or we] will notify them before making 
purchases from them.* Oopy of said statement is hereto attached and made 
A part hereof, marked 'Exhibit A.' On such statement these objectors sold 
said bankrupt goods from time to time, and at the time the petition in bank- 
ruptcy was filed said bankrupt was and is indebted to these objectors on ac- 
count of such purchases, as shown by statement of account hereto attached 
.and made a part hereof, marked 'Elxhibit B,' to which reference is prayed as 
often as may be necessary. Said statement was materially false, in that said 
bankrupt represented therein one house and lot located in Manchester, 
Georgia, of the value of $1,000, as among his assets. Said house and lot was 
at the time the property of said bankrupt's wife, and is still her proper^.*' 

It appears, from the written statement of the bankrupt made to the 
objectors, which is in evidence, that among other assets shown by the 
statement, which amounted in all to $3,450, he claiiped to have a house 
and lot located in Manchester, Ga., where he was doing business, of 
the value of $1,000. He now acknowledges that he did not own this 
.house and lot, but that it belonged to his wife. That this was a ma- 
terial statement is clear, and that it was untrue is now equally clear. 

Section 14 of the bankrupt act of July 1, 1898 (30 Stat. 560, c. 541 
[U. S. Comp. St. 1901, p. 3427]), as amended in 1903 (Act Feb. 5, 
1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1310]), 
makes one of the grounds of objection to discharge: 

*'(3) Obtained property on credit from any person upon a material false 
statement, in writing, made to such person for the purpose of obtaining such 
property on credit" 

Section 12 of the act provides : 

"The judge shall confirm the composition if satisfied that • • * (2) the 
bankrupt has not been guilty of any of the acts, or failed to perform any of 
the duties* which would be a bar to his discharge." 

It may be that to sustain the objection will prevent the creditors from 
getting as much as they would if the composition was accepted, but this 
cannot be considered m passing upon this objection. As Judge J. B. 
McPherson, in the Dis.trict Court for the Eastern District of Penn- 
sylvania, in a case very much like this (In re Godwin, 122 Fed. Ill), 
said: 

"It is very likely that the creditors may loose by the defeat of the pro- 
posed composition; but this consideration cannot be allowed to influence the 
court in deciding whether the bankrupt has been 'guilty of any of the acts, or 
failed to perform any of the duties, which would be a bar to his discharge.' 
Bankr. Act July 1, 1898^ c. 541, $ 12, cl. *d' (U. S. Oomp. St 1901, p. 3427). I 
agree with the learned referee that the testimony establishes the fact satis- 
nictorily that the bankrupt has committed one of the offenses specified in sec- 
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• tlon 14, cl. 'b.' He has Vith fraudulent Intent to conceal his tme financial 
condition and in contemplation of bankruptcy destroyed, concealed or failed 
to keep books of account or records from which his true condition might be 
ascertained.* This being so, I think the act requires me to refuse approval 
pf the composition, without regard to the question whether the creditors 
would be benefited thereby; and the fact that only one creditor is actively 
objecting, while a large majority is in favor of taking what the bankrupt 
offers, is of no importance in the present inquiry." 

The objection must be sustained, and the confirmation of the com- 
position refused. 



CANTEELL & COCHRANE, Lhnited, v. WITTMIANN et al. 
(Circuit Court, S. D. New York. August 15^ 1010.) 

Injunction (§ 228*) — ^Violation— Labels. 

Complainant obtained an injunction against defendants W. restraining 
the infringement of ginger ale labels; defendants being sued as a part- 
nership. After the final decree and the Injunction was Issued and served, 
the partnership was dissolved and a corporation formed, which took over 
all the assets and liabilities of the firm. Defendant R. had actively man- 
aged the business of the partnership, but after the corporation was 
formed, though a director, he had only 200 of the corporation's 1,000 
shares of stock, and had nothing to do with the manufacturing or selling 
end of the business, and did not know of the label complained of as a vio- 
lation of the injunction as having been made by the corporation. Held, 
that defendant R. was not guilty of contempt by the corporation's use of 
the alleged infringing label. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. 8 491 ; Dec Dig. 
§228.*] 

Action by Cantrell & Cochrane, Limited, against Jacob F. Wit- 
temann and others as partners, under the firm name of the Wittemann 
Lithographic Company. On motion to punish Rudolph A. Witte- 
mann for contempt. Denied. 

Wetmore & Jenner, for complainant. 

Straley, Hasbrouck & Schloeder, for defendant 

LA COMBE, Circuit Judge. The suit was begun in 1903 to restrain 
defendants from selling and offering for sale labels for ginger ale 
bottles which so closely resembled complainant's well-known labels 
as to be likely to deceive purchasers of ginger ale. It was contended 
by defendants that a label similar to complainant's had been used by 
domestic ginger ale manufacturers before the introduction of defend- 
ant's. Testimony was taken and complainant so fully established the 
priority of its label that defendants abandoned their defense, and con- 
sented to the entry of a final decree which enjoined them from de- 
signing, manufacturing, selling, or offering for sale "any label or 
labels so closely resembling the label of complainant as to be likely to 
deceive purchasers of ginger ale, or any label containing the character- 
istic and distinguishing features of complainant's label and particular- 
ly the labels, a specimen of which is attached to the decree." 

The label now complained of has some points of difference from 

*For oilier caaea «ee same topic A S number in Dec. ft Am. Digs. 1907 to dato» ft Rep*r IndtsM 
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the one which, defendants were selling when this injunction was issued, 
although upon inspection and <:omparison with complainant's it pre- 
sents so close a resemblance that one unfamiliar with the conditions of 
the trade and uninformed by proof might very well reach the conclu- 
sion that it is "likely to deceive purchasers of finger ale" and so with- 
in the prohibition of the injunction. But it will not be necessary now 
to decide any questions raised as to similarity or disimilarity of these 
labels, for the reason that the defendant who is now before the court 
has a sufficient defense to this particular motion. Rudolph A. Witte- 
mann is the only defendant who has been served with the order to 
show cause; Jacob F. Wittemann being at present in Europe. 

As has been stated, the suit was brought against two partners doing 
business under a firm name. Since the final decree was entered and 
injunction issued and served, this partnership was dissolved (July, 
1908), and at the same time the corporation of Wittemann Bros, was 
formed, and all the business assets and liabilities of the partnership 
were assigned to the corporation. While the partnership continued, 
Rudolph A. Witteman was the active manager of the business, but, 
when the corporation was formed, he was, as he swears, "stripped of 
all authority and of all participation in the active management of the 
business." He has had nothing to do with the manufacturing or the sell- 
ing end of the business, and, until the papers on this motion were 
served upon him, he did not know that the label now complained of 
had been made by the company. There are only three stockholders of 
the company and articles of incorporation require that there shall be 
three directors. Therefore, he has been, and now is, a director, but 
out of the 1,000 shares of stock, which have been issued, he holds only 
200. He has only attended two meetings of the board of directors 
since the organization of the company was completed. 

Under these circumstances, he cannot be held to have violated this 
injunction merely because the corporation has made and sold labels 
which may fall within its prohibition. 

The motion is denied. 



HOLCOMB & OO. ▼. UNITED STATES. 

(Circuit Court, S. D. New York. June 28^ 1910.) 

Nos. 5,016^,062. 

Customs Duties ($ 37*) — Classification— Bead Fbinges^Ejusdeic GbnebiS 
—"Ornaments. Trimmings, and Other Articles in Part of Beads." 

Bead fringes, which consist of beads strung on a cord or webbing and 
are used tx) decorate lamps as trimmings and shades, are not removed by 
the doctrine of ejusdem generis ttom the provision for "ornaments, trim- 
Ings, and other articles ♦ • • in part of beads," In Tariff Act July 
24, 1897, c. 11, { 1, Schedule N, par. 408, 80 Stat 189 (U. S. Comp. St 
1901, p. 1673). 

[Dd. Note. — ^For other cases, see Customs Duties, Dec, Dig. § 37.*] 

On Application for Review of Decisions by the Board of United 
States General Appraisers. 

*ToT other casea see same topic A S kumbsb in Dec. * Am. Digs. 1907 to date, ft Rep'r Indexes 
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There were also cases entitled in the names of C. M- Horch, of 
Horstmann, Von Hein & Co., of the Ideal Gas & Electric Company, of 
the Will & Baumer Company, of the H. Hohenstein Company, and 
of G. Hirsch's Sons. The Board of General Appraisers affirmed the 
assessment of duty by the collector of customs at the port of New 
York on the various importations in question. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. Atty. Gen. (Edwin R. Wakefield, Sp. Atty. 
of counsel), for the United States. 

HAZEL, District Judge. The merchandise, consisting- of beads 
strung on a cord or webbing and known as "bead fringes, is thought 
to come within the description of "ornaments, trimmings, and other 
articles not specially provided for in this act, composed wholly or in 
part of beads or spangles made of glass,'* etc. Act July 24, 1897, c. 
11, § 1, Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p. 
1673). They are used to decorate lamps as trimmings and shades, 
and I think the phrase "other articles" is broad enough to include such 
beads attached to a cord. Hirsch v. United States, 167 Fed. 309, 93 
C. C. A. 61. 

The importers argue that glass beads used for trimming lamps come 
under the doctrine of ejusdem generis, which keeps the importation 
from coming within the scope of paragraph 408 ; but, as intimated, said 
paragraph, though failing to specifically name the articles, contains a 
description of the things included therein which is sufficient to identify 
the articles in question. 

The case of United States v. Benziger, T. D. 30,386, recently de- 
cided by the Circuit Court of Appeals, is readily differentiated on the 
ground that the rosaries, the articles there in question, were not used 
for ornamental purposes. In view of what has been stated, the doc- 
trine of ejusdem generis has no application. 

The decision of the Board is affirmed. 



STATB OF MARYLAND, to Use Of PRTOE et al., y. MILLER et aL 

(District Court, D. Maryland. Jane 21, 1910.) 

1. Navigable Waters (8 38*)—Impbovkmknt— Rights Acquibbd. 

Code Pub. Gen. Laws Md. 1904, art. 54, S 48^ f^ves to the proprietor of 
land bounding on navigable waters of the state the exclusive right to 
make improvements into the water In front of his land, and declares that 
such improvements shall pass to the successive owners of the land, to 
which they are attached as incident to their respective estates. Held^ 
that the right under such section to make improvements in navigable wa- 
ters is a mere privilege of acquiring property by reclaiming it from the 
water, and that until the improvement is completed no title passes to the 
adjacent owner. 

[Ed. Note.~ror other cases, see Navigable Waters, Cent Dig. H 228- 
238; Dec. Dig. 8 8&*] 

•For other caaei im same topic ft 8 numbbb in Dec. ft Am. Digs. 1M7 to date, ft Rep'r Indexes 
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2, Ck>UBTB (5 25&*) — ^Admibaltt Jubibdictiow— State Law. 

A state has no power by legislation to restrict the Jurisdiction of the 
federal courts in admiralty. 

[EkL Note.— For other cases, see Courts, Oent Dig. fS 795, 796; Dec. 
Dig. i 259.*] 

6. Navioabue Watebs (§ !•) — ^Adicibaltt (J 4*)— Watkbs Navioabls iw 
Fact— Jurisdiction. 

Waters navigable in fact are navigable in law, and are within the Ju« 
rlsdictlon of federal courts of admiralty, regardless of the title to the soil 
under the water. 

[Ed. Note.— For other cases, see Navigable Waters, Cent Dig. § 7; Dee. 
Dig. SI;* Admiralty, Cent Dig. SS 38-^; Dec. Dig. « 4.*] 
4. ADMiBALfT (I 21*) — WBONoruL Dbath— Mabtland Statutes— Enfobob- 

HBNT. 

Code Pub. Gen. Laws Md. 1904, art 67, H 1* 2, creating a cause of ac- 
tion for wrongful death, and providing for assessment of damages by a 
jury, is not for that reason unenforceable in the federal courts of ad- 
miralty sitting In that state by a libelant to recover for wrongful death 
happening in consequence of a negligent obstruction In the navigable wa- 
ters of the state ; the right of trial by Jury not being indispensable to the 
enforcement of the right conferred. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. | 219 ; Dec. Dig. 
I 21.* 

Jurisdiction of torts, see note to Campbell ▼. H. Hackfeld & Co., 62 a 
C. A. 279.] 

6L Whabves (S 20*)— Obstbuction— Bulkhead— Subkebged Piles— Negli- 
gence. 

Defendants M. purchased certain land on a navigable portion of the P. 
river, a short distance east of the corporate limits of Baltimore, and 
there constructed an amusement park. They then started the construc- 
tion of a timber bulkhead from each end of the shore line, to run into the 
river about 600 feet Prior to the accident, the south bulkhead had been 
nearly completed, and work had been begun on the west bulkhead ; four 
rows of piles having been driven northward which had not been cut off, 
and at the time of the accident were standing 7 feet above the water. 
On the north bulkhead for 175 feet from the shore, these plies had been 
cut off and the platform completed, but for the next 200 feet they had 
teen cut off but not capped, and for the remaining 200 feet further out the 
piles were still standing as driven, projecting 2 to 6 feet above the water. 
The piles had remained In this condition for a considerable time, during 
which rowboats and small vessels approaching the resort had grounded on 
the submerged piles. On the day of the accident libelant drove his launch 
to the resort to attend a picnic, and while taking certain of the picnickers 
for a ride in the launch, without any knowledge or warning as to the sub- 
merged piles, ran his launch on to them, causing injury to the launch and 
Injury to and death of certain of its occupants. The water over the sub- 
merged piles was apparently clear, and defendants M. took no precautions 
to disclose their presence or warn libelant of the danger, though they had 
opportunity to do so. Held, that the accident was not caused by libelant's 
Incompetent navigation, but by the negligence of defendants M., for which 
they were liable. 

[Ed. Note.— B\)r other cases, see Wharves, Cent Dig. SS 85-43; Dec. 
Dig. S 20.*] 

a Navigable Watebs (S 19*)— "Highwats**— Watbb Coubses— Nbguqewt Ob- 
0TBUCTXON— City's Liabilitt— Statutes. 

Acts Md. 1908, c. 148, confers power on the city of Baltimore to provide 
for the improvement of the P. river, to remove therefrom anything det- 
rimental to navigation, and to regulate the erection and maintenance of 
bulkheads, etc., therein. The act also authorized the dty to provide for 

Vor otb«r gum im Mine topic A | mTMBui in D«c. A Am. Digi. 1M7 to date^ * Bep'r Id<1«xm 
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the appointment of officers necessary to execute sacfa powers, and to tm« 
pose fines and penalties for breach of any ordinance In conformity with 
the act Pursuant thereto, an ordinance was adopted directing the har- 
bor board to require all defective wharves or bulkheads to be rebuilt or 
repaired within a reasonable time, to be prescribed by notice, and im- 
posed a fine of $10 a day on any owner failing to comply therewith. 
Held, that navigable water within the corporate limits of a city and over 
which the city is given control is not a ''highway** in the same sense as a 
dty street, and that the city's mere omission to perform Its duty imposed 
by such act to inspect a bulkhead in the P. river, which was dangerous 
to navigation, did not render the city liable for injuries to libelant's 
launch caused by grounding on certain of the submerged piles belonging 
to the bulkhead, nor for injury to and death of passengers on the launch 
caused by the same accident 

[Ed. Note. — For other ca^ee, see Navigable Waters, Dec. Dig. S 19;* 
Municipal Corporations, Oent Dig. f 1806. 

For other definitions, see Words and Phrases, voL 4, pp. 3291-3306; 
vol. 8, p. 7678.] 

7. Navigabub Waters (| 19*) — Obstbuctions— Injuries. 

County conunlssioners of a county, by reason of being required to 
keep its roads, bridges, and highways free and unobstructed, were not 
responsible for Injuries resulting from the grounding of a launch on sob- 
merged piles in a navigable river within the county, negligently permitted 
to constitute an obstruction to navigation. 

[Ed. Note. — For 6ther cases, see Navigable Waters, Dec. Dig. $ 19 ,♦ 
Counties, Cent Dig. § 210.] 

8. Death (§ 95*) — ^Damagea— Children. 

Where a child 19 years of age received $4.00 a wees as a machinist ^ 
apprentice, $3.50 of which he paid to his father, who furnished hlLi 
board, lodging, and clothing, and did other work at home of a pecunla 
ry value, his fathel* was entitled to recover $700 for his wrongful deatL 
under the Maryland law, limiting the parents' damages to such pecuniary 
benefit as they might reasonably have expected from the son prior to l|is 
coming of age. 

[Ed. Note.— For other cases, see Death, Cent Dig. | 120; Dec. Dig. 
8 95.*] 
ft. Damages (§§ 97, 99*) — ^Injuries— Married Woman. 

A married woman Injured by the grounding of a launch on certain 
submerged piles was confined to her bed for nearly four weeks after the 
accident and, while somewhat hard of hearing before, became very 
deaf thereafter. Her eyesight also appeared to be injured, and she was 
greatly shocked by fright from being In the water a considerable time 
before she was rescued. She had previously been a strong healthy wo- 
man and had done the family housework. Including the family washing; 
but since became exceedingly irritable and unwilling to talk upon any 
other subject than the accident and religion. Held, that she was en- 
titled to an allowance of $1,000, and her husband to an cUlowance of 
$500. 

[Ed. Note. — For other cases, see Damages, Dec Dig. S§ 97, 99.*] 

10. Death (§ 95*)— Wrongful Death— Amount AiiLOWED. 

Decedent a woman 48 years of age, wrongfully killed, left a husband 
46 years old and eight children, aged from 12 to 18. She had previous- 
ly done all her family work except the laundry without a servant and 
since her death the house had been cared for by E., a daughter of 15. 
Held, that the husband was entitled to recover $3,000 and the daughter 
$500; the other ch'.dren being regarded as having suffered no pecuniary 
loss. 

[Ed. Note.— For other cases, see Death, Cent IMg. | 120; Dec. Dig. 
t95.*] ^ ^^^ 

^Vor oUier cum Me same topic A. 9 mumbsb in Dec. ft Am. Dtgi. 1907 to date^ ft Rep'r Indezei 
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11. Death (5 95*) — Of Child— Amount Recovered. 

Where a bright healthy boy 10 years of age was killed as the result 
of a collision between a launch and certain submerged piles, the father 
was entitled to recover against the owner of the piles $1,500. 

[£2d. Note.~ror other cases, see Death, Cent Dig. I 120; Dec. Dig. S 
95.*] 

In Admiralty. Libels by the State of Maryland, for the use of 
James V. Pryor and others, against Andrew Miller and another ; the 
Mayor and City Council of the city of Baltimore, and Henry P. Mann 
and others, constituting the Board of County Commissioners of Balti- 
more County. Decree for complainants as against defendants Miller 
and wife, and dismissed as to the other defendants. 

Robert H. Smith, Raymond S. Williams, Arthur L. Jackson, Henry 
W. Fox, Jacob S. New, Edward B. Eisenbrandt, and Philip B. Watts, 
for libelants. 

Morris A. Soper, Edgar Allan Poe, Edward H. Burke, James J. 
Lindsay, and Arthur D. Foster, for respondents. 

ROSE, District Judge. On August 6, 1909, the gasoline launch 
Oukid struck on submerged piles in the Patapsco river. It sunk. 
Five persons then on board were drowned. At least one claims to have 
been severely and permanently injured. 

By the law of Maryland : 

"Whenever the death of a person shall be caused by wrongful act, neglect or 
default, and the act, neglect or default is such as would, if death had not en-, 
sued, have entitled the party injured to maintain an action and recover dam- 
ages in respect thereof, the persons who would have been liable if death had 
not ensued shall be liable to an action for damages notwithstanding the death 
of the person injured. • ♦ • Every such action shall be for the benefit 
of the wife, husband, parent and child of the persons whose death shall have 
been so caused, and shall be brought by, and in the name of, the state of Mary- 
land for the use of the person entitled to damages, and in every such case the 
jury may give such damages as they think proportioned to the injury resultiug 
from such death to the parties respectively for whom and for whose .benefit 
such action shall be brought And the amount so recovered * * • shall 
be divided among the above-mentioned parties in such shares as the jury by 
their verdict shall find and direct" Code Pub. Gen. Laws Md. 1904, art. 67, 
§§ 1, 2. 

Original and intervening libels have been filed by the state of Mary- 
land to the use of James V. Pryor and Annie M. Pryor, parents of 
Frank S. Pryor, and to the use of Abraham Brown, husband of Kath- 
erine E. Brown, and to the use of Charles L. Brown, Ralph A. Brown, 
Eleanor M. Brown, and Edgar K. Brown, children of Katherine E. 
Brown, and to the use of George Thomas Leach and Eva C Leach,, 
parents of Willard T. Leach; Frank S. Pryor, Katherine E. Brown, 
and William T. Leach being three of the persons who lost their lives by 
the sinking of the launch. Joseph C. Houck and Mary A. Houck, his 
wife, were also libelants claiming to recover, the latter for injuries suf- 
fered at the time of the accident, and the former for the loss of the 
service and companionship of his wife thereby occasioned. James G. 
Pryor, the owner of the launch, was also a party to tihe libel seeking to 
recover for the damage to it. 

*For other cases see same topic ft S mriiBBB in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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I find from the evidence the facts to be as follows : One of the re- 
spondents, Andrew Miller, is now, and for a number of years has been, 
a builder of wharves and bridges. Some years ago he bought a tract 
of some eight acres of land lying along the north shore of the Patapsco 
river in Baltimore county about two miles east of the corporate limits 
of Baltimore City. He had the deed for this property made out to his 
wife, who is an invalid and has been such for a number of years. 
Since the land was conveyed to her he testifies that he has managed it 
as he saw fit. He has not accounted to her for its rents or profits be- 
cause he has spent much more than they amounted to upon it. 

More than three years before the accident he decided to build a tim- 
ber bulkhead irom each end of the shore line of his land. These bulk- 
heads were each to be about 600 feet long and were to run out into the 
river substantially at right angles with the shore line. It was his in- 
tention at some time to connect the off shore ends of these bulkheads 
with each other by the construction of another bulkhead in a direction 
which would be substantially parallel to the shore line. 

For convenience, that one of these bulkheads which ran into the 
river from the southwestern comer of the Miller land will be called the 
"South bulkhead," that which ran out from the Northwest comer the 
'* North bulkhead,'^ while the third or connecting bulkhead will be called 
the "Western." 

He expected some time to fill in the space inclosed by these three 
bulkheads and the shore line so as to make such space fast land. When 
this was done his shore would be carried out about 600 feet. Some 
eight acres would be added to its area. Apparently this filling in was 
to be postponed until some indefinite time in the future. In the mean- 
while his plan was to construct the North and the South bulkheads and 
a part of the West. There would thus be left a space unobstracted by 
piling. Through this space his pile drivers could be towed to and fro 
and timber and other materials could be brought into and taken out 
of the sheltered lagOon or harbor formed by the construction of a 
North and South and a part of the West bulkheads. Such a sheltered 
place would be of value to him, as his shore was otherwise much ex- 
posed to the wind and waves. For the purpose of storing his timber 
and other material within the lagoon, he planned to erect platforms 
standing out in its waters.. 

The law forbade the construction of wharves, piers, or bulkheads on 
the Patapsco river within four miles of Baltimore City without a per- 
mit from the harbor board of Baltimore City, which permit he obtained 
in the summer of 1906. 

Miller testified that he intended to employ his men and machinery 
in doing this work when he was not using them in his buisness of 
building wharves and driving piles for other people. The work at this 
shore therefore proceeded probably much more slowly than would 
otherwise have been the case. 

By the early summer of 1909 the South bulkhead had been com- 
pleted, or nearly so. Two or more rows of piles had been driven tor 
its entire length. They had all been cut off and capped. For more 
than half the distance a completed platform bad been built on them. 
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Work had begun on the West bulkhead. Beginning at the West end 
of the South bulkhead four rows of piles had been driven northward 
for something over half the distance between the North and the South 
bulkheads. These piles had not been cut off. At the time of the acci- 
dent they were standing about seven feet above the water. All the 
piles for the North bulkhead had been driven. For 175 feet, or there- 
abouts, from the shore they had been cut off and capped. The plat- 
form over them was completed. For the next 200 feet, or thereabouts, 
they had been cut off but had not been capped. On the day of the ac- 
cident their tops appear to have been from a foot to 16 inches below the 
water line. For the remaining 200 feet of the North bulkhead — that 
is, the 200 feet farthest out — tiit piles were still standing as they had 
been originally driven. They had not been cut off and projected from 
two to six feet above the water. The North bulkhead did not run out 
for the whole distance in one line. At a point about 400 feet from the 
shore it turned at right angles and ran south for some 40 feet. Then, 
making another right angle, it continued its westward course. The 
piles of the North bulkhead which on August 5, 1909, were visible 
above the water were those which extended from its western end to 
the bend in its line. Before any of these bulldieads were built, the 
water, afterwards partially inclosed within them, was part of the Pat- 
apsco river. Nothing lay between it and the main ship channel except 
an expanse of open and navigable water. The respondent Miller of- 
fered evidence which showed that that water was still navigable not 
only at the time of the accident but at the time of the hearing of the 
case in court. One of his witnesses, a tugboat captain, testified that he 
supposed he had taken his tug, drawing from 6 to 8 feet of water, into 
the lagoon 500 times. He said he had been in as late as die latter part 
of May or the first of June, 1910. 

Miller had fitted up his land as a picnic resort. He had equipped it 
with patent swings, bowling alleys, dancing pavilions, rifle ranges, and 
the like. During the summer of 1910, and before the accident, it had 
been frequently rented by him as such a resort. 

Miller did not undertake to say how long before the accident the 
submerged piles in the North bulkhead had been in that condition. 
The evidence satisfies me that they had been cut off at least six weeks 
before the date of the accident, and perhaps much longer. During 
those six weeks a number of boats struck on these piles. In the latter 
part of June, 1909, Landmark Lodge A. F. & A. M. held a picnic at 
Miller's shore. Messrs. Robert L. Gill and W. G. Speed, members of 
the Baltimore bar, went down to the picnic in a latmch. They ran on 
the same piles that afterwards caused the accident. They were moving 
at half speed at the time. Their launch had a bow four inches thick. 
They were aground for some while, but their boat was not injured. 

On July 4, 1909, George W. Williams attended the picnic of the 
Canton Methodist Episcopal Church at the same shore. He took some 
children out in a rowboat and went aground on the same piles. He 
saw another boat fast on them. 

One Charles M. Lubben was the owner of a launch. He had been in 
the habit of using it for hire in and about the harbor of Baltimore. 
180P*— Cl 



Digitized by 



Google 



802 180 FEDERAL REPORTER* 

One Sunday early in July, 1909, he was called on during a squall to 
take a baseball club from Wagner's Point to Miller's Park. He had 
32 people on board. He ran on these same piles. His latmch was 
jambed between two of them. He made the people on board step 
to the port side of the launch and keep it fast down on the piles. There 
were two good swimmers aboard. They jumped overboard with a 
long line and swam ashore. Three or four rowboats came from Mil- 
ler's Park and took off the launch all but four or five of those in it. 
When so lightened it floated off. It was damaged to the amount of 
$85. He sent the bill to Miller. Miller says he received it before the 
fatal accident but paid no attention to it. 

On the 16th of July Frederick S. White was at a picnic at the park. 
He hired a rowboat from Miller to take some children out rowing. 
He struck on the piles. 

The persons killed and injured on August 5, 1909, were members or 
friends of the Waverly Baptist Sunday School. Miller had rented his 
grounds for that day to that school. No steamer runs to the shore. 
The ordinary means of reaching it is by the trolley lines of the United 
Railways. The cars run within a few yards of the land entrance to 
the park. This particular Sunday school came to the grounds in the 
cars. Miller was on the grounds that day. He suggested to the su- 
perintendent of the Sunday school to hire all his rowboats for the day 
so that the school could hire them out at an advance to the persons who 
wanted to use them. The superintendent did not accept the sugges- 
tion. He says he did not care to have anything to do with the boats. 

The libelant, James G. Pryor, was a machinist. At the time of the 
accident he was about 28 years old. He knew how to build gasoline 
engines for use in motor boats. He had built or helped to build two 
or three before undertaking to build one for a boat of his own. He 
bought the hull of the launch for $65. He built an eight horse power 
gasoline engine. He installed that engine in the launch which he fitted 
up in other ways. He says that the launch in all cost him $261. In 
this figure he includes the time he spent on it at the price he received 
for his labor as a machinist. He testifies that he could not have bought 
an engine of the same power and as well constructed for less than $325 
to $350. He lived in the vicinity of the Waverly Baptist Sundky 
School. Various members of his family were connected with the 
school. He took his immediate family and friends down to Miller's 
shore on his launch. He entered the lagoon from its west side ; that 
is to say, through the opening which Miller had left there for the pur- 
pose of affording water ingress. His launch was 27 feet long with a 
6-foot 6-inch beam. Its cockpit was 14 feet long by 6 feet nine inches 
wide. It drew from 18 to 24 inches of water. When he arrived at the 
shore, he saw two other launches tied up within the lagoon. One of 
them belonged to Miller. It appears to have been a launch of about 
the same length as Pryor's. It had a cabin on it and was heavier in 
construction. Shortly after Pryor reached the grounds, he invited the 
superintendent of the Sunday school and a number of other persons to 
go out with him for a short trip on the water. The invitation was ac- 
cepted. He took the launch out through the opening of the West 
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bulkhead and returned the same way. When he came back with his 
first load he invited others to go. On the second and fatal trip there 
were on board 18 persons ; 11 of these were adults and 7 children. The 
latter ranged in age from an infant in arms to boys and girls of about 
15. Pryor says 3ie launch had seats for two more; that it was not 
overcrowded; that he had previously had 21 full grown men in it at 
one time. There, was scarcely any wind, and the water was smooth. 
When this party started out, Miller was on the wharf about to get into 
his own launch. Miller did not say anything to Pryor, and neither 
then nor at any other time told him or anybody connected with the 
Sunday school anything about the submerged piles. 

The persons who went out in the Pryor launch boarded it at a plat- 
form in front of the bathhouses. A breakwater extends north and 
south in front of the bathhouses and at about right angles to the plat- 
form on which it stands. It was necessary for the launch to run 
south to the end of the breakwater. It then turned west around its 
southern end. It had then to lay its course for some distance in a 
northerly direction substantially parallel to the shore line. It had to 
do this because directly in front of the breakwater and about 200 feet 
out from it was a large platform upon which Miller had piled old tim- 
ber. When the launch had gotten by this platform, there appeared to 
be straight ahead an opening in the North bulkhead about 200 feet 
wide. Beyond the opening to the west, or riverward, there was piling 
projecting above the water. From the shore a platform ran out. The 
length and character of this platform would not have been very per- 
ceptible to one in the launch ; the view of it being in part obscured by 
another platform standing out in the waters of the lagoon, upon which 
latter platform was piled old timber. 

There was, of course, another apparent way to get out of the lagoon. 
Pryor could have gone out through the opening in the West bulkhead. 
He had been through that three times before. The west opening was 
further off. To go through it involved a sharp change in the course 
and would carry the launch farther from the shore. Pryor thought 
there was open water ahead. Like the other persons at previous 
picnics who became entangled in the piles under the water, he did not 
suspect their presence. 

At the request of the proctors for the libelants and respondents, I, 
in their company, visited the scene of the accident. It seems to me 
that Pryor did what many, if not most, men under the circumstances 
would have done. 

He says he was making from four to six miles an hour. He was 
steering the boat. His younger brother, himself an apprentice ma- 
chinist who had served four years at his trade, was managing the en- 
gine. The first warning he had of danger was when the launch struck 
the piles., It rebounded from them and then again went forward 
against them. The engine was at ^once stopped. The water began to 
run in through a hole in the side of the bow. After the launch was 
raised, this hole was found to be about 14 inches long. At one end it 
was from 4 to 6 inches wide. It tapered to a point. Pryor called to 
those in the launch to come forward. He wanted to keep the bow of 
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the launch down on the piles so that the piles would prevent its sink- 
ing, but when the water ran in the women and children crowded away 
from it to the stem of the boat. He then called to his brother to help 
him tear off the awnings. He succeeded in getting most of them off 
when the stem went down, and those in the boat were thrown into the 
water. 

Some persons were out in the lagoon in rowboats. They at once 
started towards the launch. Other persons on shore got into other 
rowboats and came out to help. Two of the rowboats bound on this 
mission themselves went aground on tht piles, and delay was thus 
caused. 

When the Oukid struck on the piles, Miller in his own launch was in 
the lagoon and headed for the opening in its Western bulkhead. When 
his attention was called to the accident, he kept on through that opening 
and turned around the seaward side of the South bulkhead to get to 
the scene of the accident. His engine refused to work, and it was 
some time before he reached the spot. 

Five of those in the launch were drowned. Two of them were 
adults, Mrs. Brown and Frank S. Pryor. Three were children. Mrs. 
Houck, one of the libelants, was in the water for some time. She was 
in a serious condition for some hours after the accident. She was 
confined to her bed for several weeks thereafter. She claims to have 
been permanently and seriously injured. 

Under these circumstances, respondents say that this is not a case 
of admiralty and maritime jurisdiction : First, because the place in 
which the accident happened is not within the admiralty jurisdiction ; 
and, second, that the admiralty has no jurisdiction to enforce the lia- 
bility imposed by the Maryland form of Lord Campbell's act These 
contentions will be considered in the order in which they have been 
stated. 

Section 48 of article 54 of the Code of Public General Laws of 
Maryland gives to the proprietor of land bounding on any of the nav- 
igable waters of the state the exclusive right of making improvements 
into the waters in front of his land, and declares that such improve- 
ments shall pass to the successive owners of the land to which they arc 
attached as incident to their respective estates. 

The Millers say that by virtue of this provision of law the water 
where the launch sank was no longer public water, but was their pri- 
vate property. A number of Maryland cases were cited in support of 
this contention. I do not think that any of them sustain it. 

Under the Maryland law the right to make improvements in naviga- 
ble waters is a mere privilege of acquiring property by reclaiming it 
from the water. Until the improvement is completed no title is ac- 
quired by the adjacent owner. Western Maryland T. R. Co. v. Balti- 
more City, 106 Md. 567, 68 Atl. 6 ; Giraud v. Hughes, 1 Gill & J. (Md.) 
249; Casey v. Inloes, 1 Gill (Md.)'430, 39 Am. Dec. 658; Hawkins 
Point Lighthouse (C. C.) 39 Fed. 86. 

The contention of the Millers in this respect is untenable for another 
reason. It is not in the power of any state to say that the admiralty 
shall not have jurisdiction over any waters which but for that legisla- 
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tion would be subject to that jurisdiction. Workmen v. New York 
City, 179 U. S. 652, 21 Sup. Ct 212, 45 L. Ed. 314. 

The waters in which the accident happened were navigable in fact. 
Tugboats drawing from six to nine feet of water habitually make 
commercial use of those waters. Being navigable in fact, they are 
navig;able in law. The Daniel Ball, 10 Wall. 663, 19 L. Ed. 999. 

It is immaterial who has the title in the soil under water which is 
navigable. 

In Panama R. R. Co. v. Napier Shipping Co., 166 U. S. 280, 17 
Sup. Ct. 672, 41 L. Ed. 1004, the accident occurred in a slip between 
two piers. The piers and the slip were the private property of the 
respondents. It was held the admiralty jurisdiction extended over 
such waters. 

The dry dock in which the steamship Jefferson was at the time sal- 
vage service was performed! on her was private property, yet the 
steamship was within the admiralty jurisdiction. Steamship Jefferson, 
215 U. S. 130, 30 Sup. Ct. 64, 64 L. Ed. . 

But, secondly, it is said that the Maryland form of Lord Camp- 
bell's act does not give any right which can be enforced in admiralty. 
Mr. Burke, the junior advocate for the respondent Miller, has sub- 
mitted a very learned and ingenious argument in support of this con- 
tention. He says that the Maryland act provides that the jury may 
give such damages as they may think proportioned to the injury, and 
that the jury shall direct in what proportions the amount recovered 
shall be divided among the parties. He argues that participation of 
the jury is an essential part of the process given by the Maryland act. 
The courts of admiralty have no juries. Therefore he says the right 
given by the Maryland statute cannot be enforced in the admiralty. 

There is no question that a jury trial under the Maryland statute 
may be waived in the Maryland courts. Wherever Lord Campbell's 
act has been adopted in any form in any of our states, the right of 
action given has been a right of action at common law. By all, or 
nearly all, of the state Constitutions, the parties to an action at com- 
mon law are entitled as of right to a jury trial. The language of the 
Maryland statute makes the participation of a jury no more and no less 
essential to the giving of the relief sought than do the constitutional 
provisions in other states. That in a proper case, where some form 
of Lord Campbell's act is law, recovery may be had in admiralty for 
injuries resulting in death, is now settled law. 

In a number of cases extending over a series of years this court has 
held itself competent to give such relief. I have no qliestion that 
under the allegations and proof this case is one of admiralty jurisdic- 
tion. 

In passing on the merits it will be convenient to consider first 
whether the deaths and injuries were caused by the wrongful act, neg- 
lect, or default of the Millers. Her advocates at the hearing conceded 
that Mrs. Miller is liable if Mr. Miller is. She allowed him to man- 
age the prc^erty as he saw fit. The neglect and default of Miller to 
give warning that there were submerged piles at the place of the ac- 
cident was its proximate cause. It is true that the respondents have 
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offered testimony of experienced tugboat captains to the effect that 
when they see a line of capped piles running out from the shore, and 
then apparently clear water and beyond a line of piles standing above 
the water, they suspect that there may be submerged piles between the 
capped shore piles and the high standing seaward piles. I do not ques- 
tion this evidence. A vessel as large as a tugboat would scarcely run 
the risk of going close to shore in unknown waters when those on 
board saw that piling operations had been going on in the vicinity. 
Miller testifies, as do several persons in charge of the city's wharf and 
pier construction, that they are not in the habit of marking piles dur- 
ing the time which elapses after those piles have been cut off below the 
water line and before they are capped. They sajr that if high piles be 
left at the seaward end of the row it is sufficient notice that there 
may be danger inside them. I do not think that this evidence has 
much relevancy to the question in hand. Miller used his shore for a 
special and particular purpose. The standard of care to which he 
must be held is in large part fixed by the nature of the use to which he 
was putting his property. He had fitted up his grounds as a picnic 
resort. He rented them for that purpose and derived a revenue there- 
from. He was bound to consider the probably use to which the per- 
sons who frequented! the shore at his request would naturally put his 
ground^ and the waters adjacent thereto. He kept rowboats for hire. 
That was a representation that his lagoon was safe for rowboats. 
I do not think that it was. It is true that none of the rowboats which 
ran on the piles were upset. It does not follow that they were not 
thereby put in danger of upsetting. There are a great number of 
power boats now in use. The keeper of any picnic shore near a large 
city like Baltimore must know that people would sometimes come to 
that shore in power boats and launches. He knew that power boats 
had come in before. He says that he had told some of these boats to . 
keep out. He does not claim that he ever told anybody connected with 
this boat to stay away. He admits he was standing on the wharf at 
the very moment the Oukid started on its fatal trip. The bill which 
he admits he received from Lubben warned him that there was dan- 
ger. He kept his own launch in the lagoon. It was at the wharf at 
the time Pryor's boat started on its last trip. He must have known 
that many persons perfectly competent to run power boats in moderate 
weather were not experienced navigators used to the management of 
large vessels. 

I feel that in not giving some warning that this stretch of apparently 
open water was not safe, as it appeared to be, he was negligent, and 
greatly so. 

The fact probably is that Miller knew a great deal more about 
wharf and bridge building and pile driving than he did about keeping 
a picnic resort. He doubtless thought that if he furnished the grounds 
and provided some amusements on them he had done all that was in- 
cumbent on him. He knew the piles were there. It does not seem 
to have occurred to him that everybody else would not know it as well. 
His mind and attention were concentrated on his pile driving work. 
He says himself that after the accident somebody told him that all on 
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the launch had been saved. He testifies that he made no further in- 
quiry and sailed some miles away on his launch to visit a place where 
his men were at work. I do not mean that he gave no thought to the 
picnic business. As to some of its details he was very careful and 
methodical. A couple of days after the accident at which five persons 
connected with the Waverly Baptist Sunday School were killed in 
front of his grounds, the school received from him a bill for $2.20 for 
broken dishes. 

I doubt not that he has worked very hard for all he has. I re- 
gret to be called on to pass a decree which may perhaps bear heavily 
upon him. I cannot escape from the conclusion, however, that the 
accident happened because he did not take some precautions which he 
could have taken and should have taken. 

The respondents contend that the libelant, James G. Pryor, brought 
about the accident by careless and incompetent navigation. I do not 
feel that this criticism is well founded. Mr. Pryor seems to have been 
^perfectly competent to manage his launch in good weather and smooth 
water. I do not think that the launch was overcrowded, bearing in 
mind the condition of wind and weather. The accident happened be- 
cause the launch ran on the piles which stove a hole in its bottom. 
It really makes in this case very little difference whether Pryor was 
or was not in fault. Miller, from my point of view, certainly was. It 
is admitted that Pryor's negligence, if there was any, could not be im- 
puted to the other persons on the launch. It is relevant merely with 
reference to his claim for the damage done his launch. 

The libelants say that the mayor and city council of Baltimore, 
which is the corporate title for the municipality of Baltimore City, is 
liable. They say chapter 148 of the Acts of 1908 of the General As- 
sembly of Maryland conferred upon the city of Baltimore "power to 
provide for the preservation of the navigation of the Patapsco river 
and tributaries. * * * To provide for the improving, , cleaning 
and deepening of said river and tributaries and the removal therefrom 
of anything detrimental to navigation or health, * * * and to 
authorize the erection and maintenance of, and to make such regula- 
tions as it may deem proper, respecting wharves, bulkheads, piers and 
piling,, and the keeping of the same in repair so as to prevent injury to 
navigation or health." 

The act further empowers the city to "provide for the appointment 
of such officers and employes as may be necessary to execute the afore- 
going powers and to impose fines and penalties for a breach of any 
ordinance passed in conformity with the act." 

By municipal ordinance approved April 10, 1909, the harbor board, 
one of the municipal boards, was directed to require all private wharves 
or bulkheads that are decayed or defective, or likely to be injurious to 
navigation or to health, to be rebuilt or repaired within a reasonable 
time to be prescribed in a written notice not less than 30 days, to be 
served on the agent, owner, or occupier of such wharf or bulkhead, 
and imposed a fine of $10 a day on any such agent, owner, or oc- 
cupier who failed to comply with the requirements of the notice. 

It was admitted that the city made no inspection of Miller's work 
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while It was in progress, and that it was not its practice to make any 
inspection of like constructions beyond observing whether they did or 
did not extend beyond the pier-head line. 

If the city is charged by the act of assembly with any dhity to keep 
safe navigation of the portion of tiie river included within the ex- 
terior lines of Miller's bulkhead, and if the ordinance above referred to 
has been passed in partial discharge of that duty, no attempt has been 
made by the city to enforce said ordinance with relation either to Mil- 
ler's bulkhead or to other bulkheads or constructions of a similar kind. 

More than half a century ago the Court of Appeals of Maryland 
declared : 

"It iB a well-settled principle when a statute confers a power npcrn a cor- 
poration to be exercised for the public good, the exercise of the power is not 
merely discretionary but imperative, and the words 'power and authority' 
in such case may be construed 'daty and obligation.' ** Mayor & City CJouncil 
of Baltimore v. Marriott, 9 Md. 174, 06 Am. Dec. 326. 

In that case the city was held liable to an individual who had slipped . 
on the ice which had been allowed to accumulate on one of the city's 
sidewalks. There was a city ordinance which required the removal of 
snow and ice. The city had made no attempt to enforce it. The 
principle stated in Marriott's Case is still the recognized law in Mary- 
land. 

A municipality which does not prevent boys from making a practice 
of coasting on its streets is liable for injuries occasioned by their 
sleds. Taylor v. Mayor of Cumberland, 64 Md. 68, 20 Atl. 1027, 64 
Am. St. Rep. 759. 

When it allowed "cows armed with dangerous horns and equip- 
ped with annoying bells" to wander in its streets, it was liable for in- 
juries occasioned to a passer-by who was "violendy homed, tossed, 
thrown, and trampled upon." Cochrane v. Frostburg, 81 Md. 54, 31 
AU. 703, 27 L. R. A. 728, 48 Am. St. Rep. 479. 

It is liable to a foot passenger knocked down by a bicycle when it 
had permitted bicycle riders, in spite of a municipal ordinance to the 
contrary, to ride on the streets and sidewalks at an immoderate rate 
of speed. Hagerstown v. BClotz/ 93 Md. 437, 49 A. 836, 54 U R. A. 
940, 86 Am. St. Rep. 437. 

The libelants assert that a submerged obstruction in navigable water 
is in itself a nuisance. They rely on Harmond v. Pearson, 1 Camp- 
bell, 515. In that case Lord Ellenborough said: 

"It is a peremptory law of navigation that, when any substance is souk 
in a navigable river so as to create danger, a buoy should be placed aver it 
for the safety of the public" 

The same rule was laid down in Philadelphia, Wilmington & Balti- 
more R. R. Co. v. Philadelphia & Havre De Grace Steam Towboat 
Co., 23 How. 217, 16 L. Ed. 433. 

Their contention, therefore, may be briefly summed up as follows: 
The submerged pile was a nuisance. The city was given power to 
compel its removal. The city did not exercise reasonable diligence or 
any diligence whatever to cause the pile to be removed, and is liable. 

It will be noticed that all these Maryland cases are cases in which 
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the city failed to keep its streets and highways free of nuisance. A 
similar rule has been applied to county roads and bridges. County 
Commissioners of Anne Arundel County v. Duckett, 20 Md. 468, 83 
Am. Dec. 567- 

The language in which the principle is stated, it is true, is broad 
enough to render the city liable for things other than those which af- 
fect the use of its streets; but I do not find in. any of the authorities 
cited!, or with which I am familiar, that in point of fact this liability 
for the simple nonuse of powers given to it has in point of fact ever 
been extended beyond the class of cases above mentioned. 

Ordinarily the law is said to be that municipal corporations are not 
liable for either negligent omissions or commissions in the perform- 
ance of duties for whidi they receive no pecuniary profit, but which are 
imposed upon them as mere governmental agencies to^which, how' 
ever, there is one well-established but anomalous exception, and that 
is the rule which holds municipal corporations liable for permitting 
their streets and highways to be defective or out of repair. Gullik- 
son V. McDonald, 62 Minn. 278, 64 N. W. 812. 

Municipal liability for not keeping its streets safe extends in Mary- 
land further than is stated in the case above mentioned. But the 
Maryland courts do recognize that there is a distinction and that for 
the nonexercise of some of its powers the city is not liable. 

The Court of Appeals has said : 

"Tbe power to pass health ordinances like these is derived from what is 
known as the police power of the state, and it was delegated to he exercised, 
not for the benefit, or in the interest of, the city in its corporate capacity, 
but for the public good. Commissioners and other officials acting under such 
ordinances and enforcing such regulations perform duties and occupy posi- 
tions simUar, in legal effect, to that of police officers, and it is well settled 
that such officers appointed by a city are not its agents or servants^ so as to 
render it responsible for their unlawful or negligent acts in the discharge of 
their duties." Boehm & Loeber y. Mayor ft City Council of Baltimore, 61 Md. 
265. 

The city certainly cannot in every case be held responsible to individ- 
uals for injuries they may suffer by its failure to use all the powers 
which it has. For example, an Iowa city was sued by one who said 
that the agents of the city had called on him to assist in moving a coffin 
in which was the corpse of one who had died from smallpox. He was 
not told that the case was a smallpox case. He communicated the dis- 
ease to his two children, and they died from it. He sought to hold the 
city liable. The court said : 

"The consequences of the doctrine contended for would be startling and 
alarming. The sections of the laws referred to by him authorize a city, in 
th^ same language that the powers are conferred, which were exercised in 
this case, to maintain a police organization, fire companies, and employ a 
physician for the poor. The principle which would hold the defendant liable 
for the negligent acts here complained of would compel a city to respond in 
damages for the neglect of its police to suppress a riot, the failure of its 
firemen to arrest a conflagration, and the negligence of its physician in pre- 
scribing for a patient ♦ • • The true doctrine in that the powers con- 
ferred in the sections we have been considering are of a legislative and 
governmental nature for a defective execution of which the city cannot be 
h^d liable." Ogg v. City of Lansing, 35 Iowa, 498, 14 Am. Rep. 489. 
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I do not feel that a court of admiralty would be justified in extending 
the principle laid down by the Court of Appeals of Maryland in Mar- 
riott's Case, supra, to nuisances other than those which affect the city's 
streets and highways in spite of the somewhat broad language in which 
the highest court of Maryland has stated the principle under which it 
holds that the city is responsible for permitting nuisances in its streets. 

The libelants say that they do not ask any extension even in the ap- 
plication of the doctrine of Marriott's Case. They say that navigable 
water is a public highway, and that if the city is responsible for not 
exercising powers given to it for the purpose of keeping its highways 
free of nuisances it is responsible for not exercising the power it has 
to keep the waters of this lagoon free of nuisance. The authorities, 
however, are to the effect that navigable water within the corporate 
limits of the city or over which the city is given control is not a high- 
way in the same sense as is a city street. As has been said, "the ob- 
ligation to keep streets and highways in a safe condition for public use 
cannot be invoked against" a municipality, "for, while the river is a 
highway for the passage of vessels, that portion of it which happens to 
be embraced within the boundaries of a city is not one of its ways so as 
to burden it with the duty of removing obstructions and keeping it safe 
for navigation." Coonley v. City of Albany, 132 N. Y. 149, 30 N. E. 
382. 

The law of Ohio required the city to cause all public highways to be 
kept open and in repair and free from nuisance. The libelant's vessel 
struck on a snag or other submerged obstruction in the harbor of 
Cleveland. The Circuit Court of Appeals for the Sixth Circuit, speak- 
ing through the mouth of then judge, now Mr. Justice Lurton, said 
that, whik a harbor is iit one sense a highway, it is not a highway in 
the sense that its streets, alleys, and roads are, and that it knew of no 
principle of maritime law by which a municipality is responsible for 
the navigable character of the waterways within its limits. Faust v. 
City of Cleveland, 121 Fed. 810, 58 C. C. A. 194. See, also, Good- 
rich et al. V. City of Chicago, 20 111. 447. 

The only case which I can find in which a municipality has been held 
liable for not removing an obstruction in navigable waters is that of 
Winpenny v. Philadelphia, 65 Pa. 137. 

The law made it the duty of the city councils to keep the navigable 
waters within the city of Philadelphia forever open and free from ob- 
struction. The court there said that were it not for the mandatory 
language of the statute there would be no such liability. 

I am therefore of opinion that the city is not liable in this case. 

There is, if anything, still less ground for imposing liability upon 
the county commissioners of Baltimore county. They are sued be- 
cause, as the local governing body of Baltimore county, they are under 
obligations to keep its roads, bridges, and highways free and unob- 
structed. 

I shall proceed to state my conclusions as to the amount which the 
libelants should recover against Andrew and Kunigiinda Miller. 

Frank S. Pryor was 19 years of age. He received $4.50 a week as a 
machinist apprentice. He paid $3.50 of it to his father. His father 
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furnished him with board, lodging, and clothing. He did work around 
the house of a pecuniary value. If he had lived ten months longer he 
would have completed his time as an apprentice and would have be- 
come a journeyman. He would then have received $2.25 a day for the 
first six months, $2.50 a day for the second six months, and after that 
not less than $2.75 a day. 

The law of Maryland limits the amount which parents can recover 

for the death of their minor child to such pecuniary benefit as they can 

reasonably expect from him before he attains the age of 21 years. 

' Agricultural Ass'n v. State, 71 Md. 86, 18 Atl. 37, 17 Am. St. Rep. 507. 

In this case I shall allow them $700. 

I shall allow James G. Pryor $100 for injury to his launch. 

Mrs. Mary A. Houck was 55 years of age. Although her head was 
for the most part kept above the water, it was some time before she 
was taken out of it. The fright and exposure made her seriously, and 
for some hours critically, ill. She was confined to her bed for nearly 
four weeks after the accident. She had been a strong, hearty woman, 
who did all the family work, including the washing. It is admitted 
that before the accident she was somewhat hard of hearing. She and 
her family say that immediately after it she grew very deaf and still 
remains so. They say that her eyesight before August 5, 1909 was 
good ; that since then it has become bad. They claim that, whereas, 
she was formerly a normal person of agreeable manners and disposi- 
tion, she has since becom'e exceedingly irritable. They assert that she 
is unwilling to talk on any subject except religion and the accident. 
There is some claim that she no longer can do the household work to 
which she had been accustomed. I saw her on the stand and heard her 
testimony and that of the witness who deposed as to her condition. I 
believe that the accident was a great shock to her. I have no doubt 
that it aged her, accomplishing in a few minutes what would otherwise 
in the course of nature have taken some years to bring about. I make 
an allowance of $1,000 to her and $500 to her husband, Joseph C. 
Houck. 

Mrs. Katherine E. Brown was a woman 48 years of age with a hus- 
band aged 56 and four children, ranging in age from 12 to 18. She 
did all her family work, except the laundry. The family kept no serv- 
ant • a woman being brought in weekly to do the washing. She had 
some assistance in the spring and fall housecleaning. Since her death 
the house is being cared for by a daughter, Eleanor M., a girl of 15. 
I think the husband in this case should have $3,000 and the daughter 
Eleanor $500. I do not find that the other children have suffered any 
pecuniary loss. 

There remains the case of Willard T. Leach, a bright, healthy boy 
of 10 years of age. Here I am limited by the reasonable expectation 
of the pecuniary benefit which his parents would receive from him be- 
fore he arrived at the age of 21 years. It is almost impossible, of 
course, to make any estimate of what this sum would be. After the 
best thought that I can give to the question, I have decided to allow 
$1,500. 
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GRSENHALL r. CARNEGIE TRUST 00. et aL 
(District Court, S. D. New York. August 6, 1910.) 

1. Witnesses (§ 400*) — Effect of Testimont— Impeachment. 

A party calling a witness only voucbes for his truthfulness to the ex- 
tent that he cannot thereafter Impeach his general credibility in the 
formal ways recognized by law ; the party being permitted to show that 
the facts stated by the witness are untrue. 

{Ed. Note.— For other cases, see Witnesses, Cent Dig. 1 1268; Dec Dig. 
S 400.*] 

2. Bankrttptot (§ 172*)— <>>bpobations— Intebest of Bankbupiv-Salb of 

Assets—Avoidance. 

Where between the passing of a bankruptcy adjudication and the ap- 
pointment of a trustee the assets of a corporation in whidi the bankrupt 
was a large stockholder were sold at the instance of the majority stock- 
holders in such a manner and for such a consideration as to prejudice 
the bankrupt's estate, and to apply the bankrupt's Interest to an indebted- 
ness owing to a single creditor, the sale was subject to vacation by the 
trustee after his appointment, suing as a stockholder for alleged abuse 
by the majority. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. \ 220; Dec 
Dig. § 172.*1 

3. Bankruptcy (§ 299*) — Action by Tbusteb— Defect of Parties. 

An objection that there was a defect of necessary parties in a suit by 
a bankrupt's trustee to set aside a sale of the assets of a corporation 
which was prejudicial to the bankrupt's estate was available only so far 
as Justice could not be done without the presence of the omitted parties, 
and would not be allowed to prevent relief which could be given as be- 
tween the parties before the court, which would not affect the rights of 
the omitted parties. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. | 448; Dec 
Dig. I 299.*] 

4. Bankruptcy {% 311*)— Ci.aims— Preference— Vacation. 

Where a' trust company, in connection with a sale of the assets of a 
corporation which was voidable as against the estate of a stockholder, 
assumed obligations of the stockholder owing to certain creditors, sudi 
obligations either directly at law or indirectly in equity became valid 
until set aside as against the stockholder's estate in bankruptcy on the 
vacation of the transaction, unless the obligees were aware of the whole 
situation. . 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §f 497-500; 
Dec. Dig. I 311.*] 

5. Bankruptcy (§ 185*) — Avoidable Transfers— Affirmance— Election. 

Where after a transfer of a corporation's assets, which was voidable 
as against the estate in bankruptcy of a stockholder, the stockholder's 
trustee filed a bill to set aside the transfer on the theory that the stock- 
holder, being the owner of all the .securities of the corporation, was in 
fact the corporation Itself, and that the conveyance was in fraud of the 
trustee's rights, and prayed that the purchaser of the assets be compelled 
to account and refund all moneys and property of the bankrupt received 
by it to the trustee, and in an amended bill prayed that, the assets and 
securities be returned to the corporation, due to a change in the allega- 
tion as to the stockholder's ownej:shlp of the corporate stock, the filing 
of the original bill ddd not amount to an election by the trustee to af- 
firm the sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. i 239; Dee. 
Dig. § 185.*] 

*For other cases see same topic A 8 mttmbsb in Dec. ft Am. Dlgi. 1907 to date, ft Rep'r I&dezM 
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« 
a Election op Kemrdies (| !()•) — ^What Constitute&— "Election/* 

A mlBtaken assertion of an alleged right cannot be Hn "election" be- 
cause an election can consist only In a choice between two inconsistent 
remedies, existing and not fancied. 

[EJd. Note.— For other cases, see Election of Remedies, Cent. Dig. § 13; 
Dec. Dig. § 10.* 
For other definitions, see Words and Phrases, vol. 8, pp. 2329^2336.] 

7. Bankruptcy (§ 302*) — Setting Aside tBANSFER— Pleading— Amendment. 

Where a bankrupt's trustee filed a bill to set aside a transfer of the 
securities of a corporation in which the bankrupt was a stockholder, and 
allied that the bankrupt being the owner of all the securities was in 
fact the corporation itself, and that the conveyance was In fraud of the 
trustee's rights, praying an accounting and a refunding to the trustee of 
all the moneys and property of the bankrupt received by the purchaser, 
the court was authorized to permit an amendment on it appearing that 
the bankrupt was only a partial owner of the corporation's stock, so as 
to allege that fact, and to pray a refundment to the corporation. 

[Ed. Note. — F6r other cases, see Bankruptcy, Gent Dig. §| 456, 457; 
Dec Dig. § 302.*] 

& Pleading (§ 36*) — Conclusiveness— Eetect or Amendment. 

Where an original Mil has been amended so as to change the allegations 
and prayer, the original bill, while admissible as an admission, does not 
constitute an estoppel as against the complainant 

[Ed. Note.— For other cases, see Pleading, Gent Dig. f 86; Dec Dig. § 
30.*i 

9. Bankbuptot (J 390*) — Di0Ghabq]&— Rights as to Pending Litigation, 

Where a transfer of a corporation's assets was Invalid as agaiqBt the 
trustee in bankruptcy of a stockholder, and the effect of a vacation there- 
of would be to resuscitate debts of the stockholder which would have 
been paid by the purchaser out of the corporation's property had the 
transfer been sustained, the bankrupt never having been discharged and 
the time having expired within which a discharge could be granted to 
him, the court would, upon the transferee's objecti6n, compel his joinder 
as a party and the litigation of the issue of the payment of such debts as 
between him and the purchaser. 

[Ed. Note. — For other cases, see Bankruptcy, Gent Dig. S$ 627-636; 
Dec Dig. § 390.*] 

Bill by Charles L. Greenhall, as trustee in bankruptcy of Joseph 
Fleischman, against the Carnegie Trust Company and others. Decree 
for complainant. 

This is a final hearing of a bill in equity brought by a trustee in bankruptcy 
to rescind a contract which has been performed and which was executed on 
March 27, 1909, between the National Center Realty Company, a New York 
corporation, and one Moorehead, acting in the Interest of the Carnegie Trust 
Company. The National Center Realty Company was the owner in fee of a 
hotel in the borough of Manhattan, Le Marquis, situated between Fifth and 
Blxth avenues. This property was incumbered by three mortgages, the first 
In the sum of $350,000, the second in the sum of $29,000, and the third, 
$17,740.92. There were also valid liens on the property for taxes, etc., amount" 
ing to $31,660.11, making in all $42S,401.03. The title to the hotel had orlg^ 
InaUy and in March, 1908, been in the bankrupt Joseph Fleischman in fee, 
and upon that day he conveyed to the company his interest, his wife Joining 
in the deed to release her dower. In the exchange for the property, Fleisch- 
man received out of the total capital stock of 600 shares, himself 498, his 
wife received 100 shares, and 2 shares were given to two persons who by 
the testimony 'are said to have paid for tfiem In full. The complainant does 
not challenge the organization of the company, but asserts that Fleischman 

*For other caie> lee lame topic A § numbib in Dec. it Am. Dlgi. 1907 to data, it Rep*? IndozM 
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remained the owner of 498 shares of stock from that day until his adjudica- 
tion in January,* 1909. By the contract In question Moorehead, acting for the 
Carnegie Trust Company, was to accept the fee of the property subject to the 
Hens, aggregating $428,401.03, and was to pay certain indebtedness of Fleisch- 
man, as follows: To the Carnegie Trust Company, $65,072.84, to the Northern 
National Bank, $7,768.45, to* C. C. Dickinson, $1,215.13, and a further Ui- 
debtedness to the Carnegie Trust Company of $19,490.80. Moorehead was also 
to pay to the realty company a balance of $2,451.75. The aggregate of all 
these payments amounted to $525,000, which was, In fact, the agreed valuation 
stated in the contract between the parties. In addition, the National Center 
Realty Company was to convey all Its stock to the vendee, and to get the res- 
ignation of the three directors of that company. Included within the terms 
of the contract and as part of the purchase price were also certain bonds and 
stocks of a New York corporation known as "Roman Baths," all of which 
were at that time in the possession or under the control of the Carnegie 
Trust Company, and a description of which is given below. The National 
Center Realty Company executed a deed on the 29th day of March, 1909, to 
Moorehead, and he paid to the realty company the sum of $626.68, the dif- 
ference between which and the balance of $2,451.75 specified in the contract 
being due to some adjustments of expenses, interest, and the fees of Limburg, 
counsel for the stockholders other than Fleischman. Moorehead also deliv- 
ered all of the securities of Roman Baths to Limburg, to be distributed, as 
will appear later. The proof does not show whether the indebtedness due 
from Fleischman to Dickinson and the bank has in fact been paid. Fleisch- 
man was adjudicated a bankrupt on January 19, 1909, and a trustee was ap- 
pointed in April, 1909. all the transactions heretofore mentioned being be- 
tween the date of adjudication and the appointment of the trustee. Moore- 
head and the Carnegie Trust Cbmpany both knew of his bankruptcy and 
that be had been adjudicated before any of the transactions recited. 

Prior to any proceedings in bankruptcy against Fleischman, he had been 
the owjierof substantially all the stock of a corporation known as Fleisch- 
man*s Baths, owning the lease of a property on the comer of Forty-Second 
street and Sixth avenue, in the borough of Manhattan. Upon this property 
he had leased part of a large building, among other purposes, to run Turkish 
and Roman baths, and had procured much of the money to furnish this prop- 
erty from the Carnegie Trust Company. The documents creating all this in- 
debtedness mentioned the fact that he borrowed the money for the purpose 
of building the Fleischman Baths. At the time the Carnegie Trust Company 
lent him this money it took notes of the Fleischman Baths, Indorsed by 
Fleischman. The money so obtained Fleischman used in performance of a 
contract between himself and Fleischman's Baths, by which he was bound 
to erect the building and furnish it, and In exchange was to obtain the total 
issue of stock of those baths, which stock he pledged, In turn, to the Car- 
negie Trust Company as collateral security for these advances so made by 
them in the prosecution of the work. Fleischman's Baths also issued a series 
of bonds, secured by a mortgage, and covering all its property. It does not 
definitely appear to whdm these bonds were issued In the first instance or 
who became the owner, but Fleischman swears that he, who in some way 
got possession of them, delivered them to the trust company as substituted 
collateral for the stock, which he thereupon took back to his own possession. 
Subsequently the trust company filed a cre<lltor's sequestration bill against 
tneischman's Baths in the United States Circuit Court for this district An 
order of sale passed in that suit and the property was purchased by one 
Graham, who paid for It by turning in the bonds. Flelschman's Baths had 
no property except that which was covered by the bonds, and consequently 
the whole assets passed to Graham. He thereupon organizec^ a New York 
corporation by the name of Roman Baths, conveyed the assets to this corpora- 
tion in return for an issue of stock and bonds, and a part of these he trans- 
ferred to the Carnegie Trust Company, presumably proportionate to the trust 
company's holdings in the bonds of Fleischman's Baths, although that f^ct 
does not definitely appear. These securities, or at least a part of them, were 
those which the trust company was to deliver under the contract of March 
27. 1909. 
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At the time of his filing of the petition in bankruptcy against Flelschma'n, 
the record ownership of the stock in the National Center Realty Ck)mi)any 
was as follows: 100 shares in the name of Julia Fleischman, the bankrupt's 
wife, 49S shares in the name of Fleischman, 1 share each in the name of the 
two orighial directors or their assignees. Prior to that time Fleischman, for 
a valid consideration, had borrowed money of George R. Read & Co., and as 
collateral security had indorsed and delivered certificates for 298 shares of 
stock. The 200 shares of stock which he did not pledge to Read he had in- 
dorsed and 100 shares he saj's he had given to his niece, Clara Simon, and 
100 to his son, Rudolph Fleischman. Clara Simon testified that he gave her 
the shares of stock in question because of his unsuccessful investment of other 
property of hers, the whole management of her pecuniary affairs having been 
In his hands for some time. The son, Rudolph Fleischman, the bankrupt says, 
got the shares of stock because of advances to his father in a Joint enter- 
prise between them in the florist business. Eleischman also testifies that of 
the 298 shares of stock which he pledged to Read he had already given 100 
to his wife upon her complaint that she had not received enough for her dower 
in the hotel property at the time of the organization of the National Center 
Realty Company. On ^farch 29, 1909, at the time of the performance of the 
contract here in question, the trust company delivered the Roman Baths se- 
curities to one Herbert Limburg. who distributed them in the same propor- 
tion to Clara Simon, Rudolph Fleischman, Julia Fleischman, and Read & Co. 
as the holders theretofore had of the stock in the National Center Realty 
Company. George R. Read & Co. gave up that stock which they held as se- 
curity and took stock and honds of the Roman Baths in place thereof. The 
trust company at the same time received all the stock of Uie National Center 
Realty Company and the resignation of its directors. 

Edmund L. Mooney, for complainant. 
Garrard Glenn, for defendant Trust Co. 

HAND, District Judge (after stating the facts as above). At the 
outset I must clear up the confusion which appears to have arisen from 
the fact that the complainant has called witnesses by whose testimony 
he does not wish to be necessarily bound. It cannot be too often re- 
peated that to call a witness is not in any sense to vouch for the truth 
of what he says. It does, at least at law, prevent one from impeaching 
his general credibility in the formal ways recognized, but that is all. 
I shall not hesitate, and the master must not, to accept so much, and 
only so much, of any of the testimony as commends itself as reason- 
ably true, regardless of whether it makes against the defendant or not. 
Of course, there must always be some evidence as the basis of a ju- 
dicial conclusion, but the legal methods of inference from the evidence 
are absolutely dependent upon the usual processes of ordinary thought, 
and the law has never attempted to regulate them. If the master does 
not accept the stories of the Fleischmans to contradict the prima facie 
owj:iership arising from the stock records, coupled with Fleischman's 
statements in his schedules and elsewhere, he is free to do so, andl I 
shall do so, if the issue becomes material. 

The first and important consideration is whether the trustee as a 
stockholder in the realty company has been abused by the majority by 
the sale of its property. I shall disregard the question of whether 
under the law of New York a corporation may sell out all its assets 
without the unanimous consent of its stockholders, because I think 
that from any point of view this sale was voidlable as against the trus* 
tee in bankruptcy acting in the right of the corporation. The con- 
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trolling consideration is the actual transaction between the realty com- 
pany and the trust company. The written contract provides for the 
payment by the trust company of $525,000 and the securities of the 
Roman Baths. Since it is plain that from the point of view of the 
trustee in bankruptcy there was no cash paid beyond the trivial sum of 
about $2,000 and the assumption of about $428,000 of liens, the de- 
fendants are forced to disregard the words of the contract, and to 
insist that the transfer was in essence of the real property for the 
Roman Bath securities. In this effort to disregard the words of the 
contract, which represented the formal reduction of the parties' in- 
tent, they have recourse to the testimony of Limburg. I need not 
consider whether I might from any point of view disregard the con- 
tract as written, because Limburg's testimony does not bear out the 
contention in fact. He says that the cash which the Fleischmans 
hoped to get to run the Roman Baths was cut down by Dickinson for 
the very purpose of paying the indebtedness of the bankrupt to the 
trust company. "His (Dickinson's) only idea in going into this deal 
at all in behalf of the trust company was to make the trust company 
whole for the advances they had made. He regarded it as if, instead 
of offering $525,000, he was offering $450,000, whatever the difference 
might be." 

We have, then, a contract in which the vendee offers the equivalent 
of $525,000 in cash and certain securities of unknown value. The 
value of the property had been appraised at $525,000, but there, is no 
evidence that the vendee did not regard it worth as much more as the 
value of the Roman Bath securities, whatever that might be, a mat- 
ter which remains entirely indefinite even yet. The vendee now in- 
sists that, since either the securities or a part of the cash consideration 
must be disregarded, I must disregard the cash consideration in so 
far as it was illegal. The result would be to assume that the securi- 
ties made up the deficiency; and that the illegal part of the consider- 
ation — i. e., the cancellation of some $95,000 of Fleischman's debts 
— was added as a meaningless formality, not as a moving cause for 
the acquisition of the property. This is a mere inference of the mental 
attitude of the parties, which the vendee invites, and which I am, 
therefore, justified in meeting by a counter inference of precisely 
opposite result. This contract extinguished Fleischman's indebted- 
ness, and so prevented any proof against his estate. Whether the 
value of that proof was great or small, it was a right of some value, 
and had the trust company, who were capably advised, supposed that 
the Roman Bath securities would alone have stood the test as an ade- 
quate consideration for the hotel, there was no need of adding any- 
thing about the payment of this indebtedness, which at once would 
direct attention to at least a possible preference so obtained. There 
is some negative reason, therefore, for asserting that these securities 
were not in fact worth any such sum. Such evidence is, however, not 
necessary to the complainant's case because the contract speaks in 
their favor, and expressly says that the value of $525,000 is made 
up by canceling the indebtedness. The least the vendee can do is to 
put in some affirmative evidence of the value of these securities, so 
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as to show how they could have made up the necessary balance. This 
they have not attempted at all. 

There is another aspect which is quite conclusive, and under which 
it appears that the Roman Bath securities were literally no part of 
the consideration at all. The evidence is not very full, but I think 
it is enough. The loans in question were all made for the purpose 
of completing Fleischman's Baths. While this is not expressly stated 
as to all the money, I think it is fairly inferable from the proof. 
Fleischman got some $140,000 or $150,000 in stock of Fleischman 
Baths under a contract or contracts by which he was to pay the ex- 
penses of making and furnishing Fleischman Baths. This stock he 
got par for par, and Fleischman Baths could have held him as the 
eventual obligor under this contract of subscription had they been 
compelled to pay any part of these expenses. Therefore, Fleischman, 
and not Fleischman Baths, was the primary obligor. When Fleisch- 
man got the money, he procured the indorsement of Fleischman Baths 
and deposited with the trust company as collateral all the stock as 
he got it on his contract. The trust company was, therefore, se- 
cured by the indorsement of Fleischman Baths and by the stock. Sub- 
sequently an issue of bonds of Fleischman Baths came out secured 
by a mortgage, of a part of which bonds in some way not disclosed 
Fleischman got possession. These he deposited with the trust com- 
pany as substituted collateral in place of the stock, which was at once 
given back to him. It thus appears that the trust company held all 
the bonds of Fleischman Baths as collateral to secure the loans made 
by them to Fleischman, upon which Fleischman was the eventual 
obligor, and they therefore occupied the position of pledgee. I think 
it fairly inferable from Fleischman's testimony that this status ap- 
plied to all the bonds of Fleischman Baths which the trust company 
held at the time of the foreclosure in the Circuit Court suit. 

Now, these bonds were foreclosed by a sale of the property in 
the Circuit Court creditors' suit, and the trust company took over the 
property by turning in the bonds. Subsequently the property was 
reincorporated and became the Roman Baths, the trust company re- 
taining of its securities a certain proportion and givine some to the 
Fleischman family. That sale, however, was not a foreclosure of 
Fleischman's interest in the bonds, and whatever securities the trust 
company got in the end in any form they necessarily held upon the 
same pledge as that under which they had originally held the bonds 
themselves. The change had affected the form of the property 
pledged, but not the relation of pledgor and pledgee. If A. assigned 
to B. as collateral on a loan a bond and mortgage of C, B. still holds 
the land as collateral after he has foreclosed, just as he once held the 
bond. 

Dickinson's understanding of the relations was quite accurate, and 
he was capably advised. If he got back the advances, he had no fur- 
ther right to ttie collateral, and they formed and could form no part 
of the consideration at all. Fleischman was always entitled to them 
when he paid his debt. At least, if Fleischman was not, certainly some 
one other than the trust company was. I think this explanation is 
180 F.-^2 
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the obvious one of the whole transaction, and shows that the sole 
consideration for the hotel was the cancellation of Fleischman's debts 
and the small sum actually paid. 

From no point of view, legal, equitable, or speculative, can one 
fairly look at this transaction except as including- a payment of the 
indebtedness to the trust company, the bank, and Dickinson, nor should 
I have devoted so much time to it, had it not been the only attempt 
at a meritorious defense which is raised. Such a bargain was, of 
course, not tolerable to a court of . bankruptcy. However, the de- 
fendants are right in saying that this is not an effort to get back the 
property of the bankrupt estate, because the estate had no proper- 
ty in the Hotel Le Marquis. The theory of this bill is that the trus- 
tee here sues as a stockholder who has been abused by the majority. 
Of course, the other stockholders might consent to the sale for any 
consideration they wished, including th« cancellation of Fleischman's 
debts, but the trustee in bankruptcy could not, and did not. All par- 
ties knew that Fleischman was bankrupt, and that a trustee was im- 
minent. The bill does not try to unravel a transaction made in the 
interim between adjudication and the appointment of a trustee in 
which the bankrupt has made an honest effort to preserve his estate 
for the trustee, nor do I need in the least to invoke the doctrine of 
the relation back of title, or, as Mr. Glenn calls it, the ex post facto 
title of the trustee. This is not a court of law, and I do not hold the 
vendees, because the trustee had titte ab initio. The whole trans- 
action involved the conveyance of property in which everybody knew 
the bankrupt estate had an. interest. They knew its consent was nec- 
essary, because the bankrupt whose consent they substituted had lost 
all his rights, unless, as they suggest, it was to preserve the estate 
as a kind of ad interim trustee in bankruptcy. Instead of accepting 
a consideration which was of value to the bankrupt estate, they ac- 
cepted one which wholly disregarded his interests, and excluded him 
from any share in the consideration. It is idle, under such circum- 
stances, to seek recourse to any purely legal rights. The trustee was 
the party beneficially interested, in fact, as stockholder, and they sold 
out the corporate assets for a consideration which was valueless so 
far as he went. The transaction would have been voidable had the 
debts so canceled been those of another, but it is in addition positively 
illegal in that a part of the property represented by the trustee's in- 
terest as a stockholder, has actually gone to the payment of one credit- 
or, and has so created an illegal preference. It is therefore plain to 
me that the trustee might file a stockholder's bill. 

It is not necessary, or, indeed, proper, at this time in the suit, to 
ascertain the quantum of Fleischman's holdings. He sues as a stocks 
holder, and the relief he seeks is that his corporation be restored to 
the property which was obtained from it. It is only necessary for the 
trustee here to prove that he is, in fact, a stockholder. It is conceded 
that he is a holder of 198 shares, a third interest in the corporation, 
and the contention is plausible that he owns 298 shares and has an 
equity in at least 100 more, though upon that issue I make no decision. 
His interest is amply substantial to justify the intervention of a court 
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of equity, and the pliancy of the other assumed stockholders in accept- 
ing the payment of his debts as a part of the consideration, togfsther 
with Fleischman's own statements ante litem motam, does not incline 
me to weigh very heavily their willingness to let the bargain stand, 
in the face of the trustee's acknowledged holdings. 

pThere are but t.wo other objections, both formal, which the trust 
company raises, which have any show of merit after the contract be 
once interpreted as I have interpreted it. The first is the defect of 
necessary parties, which would, of course, be fatal, and, the second, 
the trustee's election to affirm the bargain by the filing of the original 
bill. 

As to the first objection, it is good only in so far as justice cannot 
be done without the presence of other parties. It is true, as the case 
stands, some relief cannot be given which I might give if other par- 
ties were present, because their rights cannot be affected while they 
are out of court. From this it may happen that the complainant will 
be hampered, or even entirely prevented, from effective relief by the 
conditions I must impose upon him. If, however, the fulfillment of 
those conditions will, in fact, maintain in statu quo the rights of any 
person not a party hereto, then there can be no defect of necessary 
parties. No one can complain because of the imposition of such con- 
ditions but the complainant, and the objection dies in the mouth of the 
defendants, who alone make it here. 

This, therefore, brings up the question directly of the form of the 
decree, and I will take it up, therefore, at this point. The decree will 
first provide for the reconveyance to the corporation of the real prop- 
erty and for an account of profits in the meantime. The trust company 
will likewise assign to the receiver the realty company stock and its 
distribution among the various holders will have to be a part of the 
interlocutory proceeding. The restitution will include the redelivery 
of all the Roman Bath securities. In so far as these have passed into 
the hands of George R. Read, I cannot direct him to do this, because 
he is not a party to this suit, and the complainant will have to accc«n- 
plish this by negotiation. The shares received by the Fleischmans I 
will direct them to return, since their attorney, Limburg, was aware of 
all the facts. Any transfer made by them since bill filed may be de- 
cided upon if that fact arises. I will not say how far it is affected 
with notice of a lis pendens. Should it prove impossible for any rea- 
son to procure the restitution of these shares, I will consider whether 
some other restitution will not be effective. I do not decide now that 
the only possible restitution in this case will be in specie. It will de- 
pend upon future developments. Butler v. Prentiss, 168 N. Y. 49, 
63, 52 N. E. 652. If the defendants Fleischman have put it out of 
their control to restore these securities, I hardly should feel disposed 
to exonerate the trust company on that account. I regard them as 
both acting in concert. 

The difficulties with regard to the obligations assumed by th$ trust 
company to the National Northern Bank and Dickinson are not so 
great. Those obligations, whether directly at law under Lawrence v. 
Fox, 20 N. Y. 268, or indirectly in equity, became valid till set aside 
unless both obligees were aware of the whole situation. Of course, 
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Dickinson was, but, as he is not a party, I cannot pass a decree in re- 
gard to him. Prima facie the obligation of the bank is good. I see 
nothing to do but to make it an absolute condition that the complain- 
ant secure the trust company for the payment of these obligations. 
When this is done, the trust company is protected and their original 
obligation to the obligees will not be affected. The only alternative is 
to allow them to be added as parties defendant, and tiiat I have al- 
ready refused to do as to these parties. 

The interlocutory decree will therefore provide that the Fleischmans 
surrender to the receiver their Roman Bath securities, and that the 
complainant tender the consent of Geo. R. Read & Co. to deliver the 
shares held by them. The complainant will thereupon tender security 
to the trust company for its payments to the Northern National Bank 
and the estate of Dickinson, upon the performance of these condi- 
tions a receiver of the hotel will be appointed and the trust company 
will assign all shares of realty company stock to the receiver, the rela- 
tive ownership to be determined. Thereupon an accotmting will be 
had before the special master which should bring in the small cash 
payment, and upon final decree all the equities will be definitely ad- 

i'usted, and the deed delivered to the realty company. Should the 
Heischmans fail to surrender the Roman Bath securities, the matter 
will come up on contempt, proceedings under the interlocutory decree, 
which I will refer to the special master. 

There remains the question of the trustee's election as evinced by 
the filing of the original bill. The first bill proceeded upon the theory 
that Fleischman, being the owner of all tiie securities of the realty 
company, was, in fact, the company itself, and that the conveyance 
to the trust company was in fraud of the trustee's rights. It prayed 
•'that the said trust company may be compelled to account and to re- 
fund to your orator all moneys or property of the bankrupt received 
by it." I can see no affirmance of the contract in this. On its face 
it seeks a rescission of the whole contract by a redelivery of the real 
property, just as the present bill does. There is no inconsistency be- 
tween tfie redelivery there asked to the complainant personally and a 
redelivery to the corporation as the amended bill asks. That diver- 
gence arose simply from the change between the allegations of Fleisch- 
man's total and partial ownership of the corporate stock. 

What the trust company relies on is apparently a statement of the 
complainant personally, made in court, as to the frame of the bill. 
I confess I did not quite understand that statement when it was made, 
and I never have since. Apparently his theory was that he could sue 
to recover that proportion of the indebtedness canceled by the con- 
tract which Fleischman's holdings bore to the whole outstanding stock. 
That position, if I have correctly understood it, was not consistent 
with either bill, and was not sound in law. The contract was in fact 
fully performed and the trust company had received the real property 
in payment of its indebtedness. If the bill tried to get that property 
back, it was unraveling the transaction, as both bills try to do. All 
I can say for the third position is that it was wholly anomalous in any 
case. It seems to rest upon the assumption that it was a part of the 
contract that the trust company should pay over to the corporation a 
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part of the indebtedness canceled. Whatever this theory was, it was 
not in fact an election to affirm the contract, whatever the counsel may 
ha^«c thought who urged it, because the payment it sought to get was 
not included within the terms of the contract. It makes no difference 
that arguendo he stated that he did not mean to disturb the contract. 
What ne was asking was something to which he had no right from 
any point of view. It "was not an election, but an hypothesis." A 
mistaken assertion cannot be an election because that must be "a 
choice * * * between two inconsistent remedies," existing, not 
fancied. Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct. 624, 61 L. 
Ed. 828. It is not necessary to determine whether that decision goes 
so far as to make it only a mistaken choice if the elector is defeated 
for any cause because it is quite clear that the position here was as 
fruitless as to seek to impress a lien upon your own title as there. 

The next question is of the propriety of the amendment, a question 
like all others reserved by the defendants with leave, notwithstanding 
their answer. The equitable grounds for the amendment were ample 
unless some rule of procedure prevents. Shields v. Barrow, 17 How. 
129, 144, 16 L. Ed. 168, would certamly stand in the way, but I 
understand that case to have been overruled in substance, if not form- 
aUy, by Hardin v. Boyd, 113 U. S. 766, 6 Sup. Ct. 771, 28 L. Ed. 
1141, which throws the whole matter into the court's hands. The 
allegations of fact in the old bill may be good evidence upon this 
hearing against the complainant, but they are nothing more. Certain- 
ly they are no estoppel. As evidence they are not worthy serious con- 
sideration. 

Thp trust company also raises the question of the restoration of 
Fleischman and Fleischman Baths to the status quo ante. So far 
as concerns Fleischman Baths, the objection is without substance. 
The corporate entity still exists, but without property of any sort, a 
mere theoretical personality, and a court of equity may disregard the 
fact that, though its debts were to be canceled by this agreement, they 
will not be revived. "De minimis non curat lex." So far as concerns 
Fleischman, the case is somewhat different, because it is not in proof 
that he has ever been discharged, arid it is now top late to apply for 
a discharge. The result of this decree will be to re-establish against 
him a debt which is now canceled, or which he may insist that the 
obligee cancel. This debt would, it is true, have been paid out of 
property which in no sense belonged to him, and which indeed he 
had no right to have applied to his indebtedness. Nevertheless the 
trust company has an interest in the conclusion of Fleischman in this 
decree, so that, when they have parted with the res, he shall not be 
able to question their debt. As things now stand, the trust company 
will lose the fund and yet may have to fight the issue of its payment 
over again with Fleischman should they ever sue him on their debt. 
They have the right to have hun brought in. If, however, the defend- 
ant insists upon this point, I shall, in spite of my former refusal, per- 
mit the complainant to amend again and bring in Fleischman. If 
they do that, they may also bring in Dickinson's estate, the Northern 
National Bank, and George R. Read. In this way they may succeed 
in. making the restitution less onerous than I have felt obliged to do. 
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This will put it to the option of the trust company whether they prefer 
to stand upon the defect and take their chance of getting less restitu- 
tion, or whether they prefer the decree as it is. In any case I ani^not 
disposed to compel this suit to be tried all over again, when the com- 
plainant has, as I think, a meritorious case, merely because before the 
hearing he erroneously dismissed the bill as to a party who has now 
proved to be a necessary party. Fleischman was fully examined and 
the facts were all brought out, so that there is extremely little proba- 
bility that he can have any defense other than what I have already 
considered. The purpose of a court of equity is to do justice and to re- 
lieve from mistakes. If the defendant trust company, who is alone 
interested, cares to waive the point as to Fleischman within 10 days 
after the filing of this opinion by written stipulation, a decree may 
pass; if not, the complainant may file a supplementary bill bringing in 
the parties indicated, and then the issues as to them may be tried 
out in the October term. That a decree may be made without Fleisch- 
man is clear enough, if the defect is waived, because Fleischman's 
rights will not be affected by this decree if he is not a party. When 
sued on the debt, he can still plead payment, and he will be in as good 
a position to maintain his plea if the trust company has lost the prop^ 
erty as if not. This decree will not conclude him, and he can show 
that the pajnment was in fact a good payment, just as well in that suit 
as he could in this. Thus the defect is one which only the trust com- 
pany may raise, and which they may waive if Fleischman's rights 
be saved from the decree. He has no interest in the fund itself from 
any point of view, and its disposition hereafter is indifferent to him. 
Provided he retains all rights to insist that his debt is paid, he js not 
hurt. Therefore it is a defect which if not taken by answer or de- 
murrer I could deal with under the fifty-third rule, and, as the case 
stands, it is personal to the trust company. 
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(Circuit Court, E. D. !New York. July 28, 1910.) 

"L Corporations (| 202») — Surr by Stockholder— Must Be in Right of 
Corporation. 

A minority stockholder, if allowed to sue for a wrong done to the cor- 
poration, must recover, if at all, damages or speciflc performance which 
would result In the payment of money or transfer of property to the cor- 
Ix)ration, and in which all stockholders have their rights. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. {§ 777-780; 
Dec. Dig. § 202.»] 

2. Corporations (§ 210*) — Indispensable Parties— Surrs by Stockholders. 

To a suit by a stockholder In behalf of himself and other stockholders 
to recover an interest in property of the coriw)ration alleged to have 
been wrongfully and illegally sold. In which complainant claims no rights 
except as a stockholder and in right of the corporation, the corporation 
is an Indispensable party. 

[Ed. Note. — ^For other cases, see Corporations, Cent. Dig. ( 810; Dec. 
Dig. § 210.*] 

•For other cum see lame topic A S numbbb in Dtc. ft Am. Dlgi. 1907 to date, ft Rep'r Indazat 

Digitized by VjOOQIC 



LAWRENCE V. SOUTHERN PAC. CO. 823 

3. Reicoval of Causes (J 108*) — Lack of Jubisdiction of FbdebaIi Coubt— 
Absence of Indispensable Pabties— Dismissal ob Remand **As Jus- 
tice I^A Y Reouibe " 

Section 5 of the fiederal judiciary act (Act March 3, 1875, c. 137, 18 
Stat. 472). as amended by Act March 3, 1887, c. 373. § 6, 24 Stat 555. 
and Act Aug. 13, 1888, c. 866, 8 «, 25 Stat 436 (U. S. Coinp. St 1901, 
p. 511), which provides that if at any time it shall appear that a Cir- 
cuit Court is without Jurisdiction In a suit brought in or removed into 
such court, the court shall dismiss or remand such suit *'as Justice may 
require.*' does not give the court power to choose the forum for litigants 
and dispense with rights created by statute from motives of interest or 
sympathy with the litigants, and, where the Jurisdiction of a state court 
has been terminated by the action of a party under the removal statute 
and jurisdiction exclusively established in the federal court over the 
cause of action and the parties before It, such court cannot remand the 
cause for lack of an indispensable party, without whose presence it can- 
not be determined and which cannot be brought in. but must dismiss it, 
even though such dismissal may deprive the plaintiff of the right to main- 
tain the suit in any forum because wherever brought it will be removable, 
and then subject to dismissal for the same reason.. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. | 217; 
Dec. Dig. S 108.*] 

In Equity. Suit by Walter B. Lawrence against the Southern Pa- 
cific Company, Frederic P. Olcott, the Central Trust Company of 
New York, the Farmers' Loan & Trust Company, the Metropolitan 
Trust Company of the City of New York, the Houston & Texas 
Central Railroad Company, the Texas Central Railroad Company, 
and the Houston & Texas Central Railway Company. On pleas. 
Decree of dismissal. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer, H. Snowden 
Marshall, and David Gerber, of counsel), for plaintiff. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt and Henry V. 
Poor, of counsel), for defendants Central Trust Company of New 
York, Southern Pacific Company, and Houston & Texas. Central 
Railroad Company. 

Turner, Rolston & Horan, for defendant Farmers' Loan & Trust 
Company. 

Parsons, Closson & Mcllvaine, for defendant Metropolitan Trust 
Company of City of New York. 

CHATFIELD, District Judge. The facts involved in the present 
motion are matters of record and ate sufiiciently set forth in the 
opinions upon the motions previously decided in 165 Fed. 241, and 
177 Fed. 547. 

The earlier of these motions was an application to remand to 
the state court from which the action had been removed, the plain- 
tiff alleging that certain necessary defendants were citizens' of the 
same state as himself. It appeared that these parties were not in- 
dispensable, and the motion was denied. The later application was 
for a dismissal of the action upon affidavits alleging facts from which 
it was ajpparent that the present situation was likely to develop, and 
also setting up the death of one of the defendants whose personal 
representatives had not sought to have themselves brought in, and 

•For other caaea see same topic A S nvmbbb In Dec. ft Am. Digs. Id07 to date, ft Rep'r Indezea 
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who could not be reached by the process of this court. That motion 
was disposed of upon the ground that the deceased defendant, or his 
personal representatives, were not indispensable tb a trial of the issues 
between the other parties to the action, and also that the pleas which 
had been interposed should be brought on for argument, rather than 
on motion to anticipate the actual joinder of issues. At the present 
time the defendants the Southern Pacific Company and the Houston 
& Texas Central Railroad Company have joined in interposing a plea 
to the action, based upon the absence of the Houston & Texas Cen- 
tral Railway Company, as service cannot be had in such a manner 
upon that company as to be valid in the Circuit Court of the United 
States for this district. The Central Trust Company of New York, 
one of the defendants which was held to be a proper, but not indis- 
pensable, party upon the first motion to remand, has likewise inter- 
posed a plea of the same nature, and, a replication to these pleas 
having been filed by the plaintiff, a hearing has been had at which 
an agreed statement of facts has been presented. Upon these facts 
the defendants have moved to dismiss the entire action upon the 
ground of lack of jurisdiction, while the plaintiff has asked that, if 
the court does not retain jurisdiction, the action be now remanded 
to the state court, under the provisions of section 5, Act March 3, 
1875, c. 137, 18 Stat. 472, as amended by Act March 3, 1887, c. 373. 
§ 6, 24 Stat. 555, and Act Aug. 13, 1888, c. 866, § 6, 25 Stat. 436 
(U. S. Comp. St. 1901, p. 511). It is apparent that the purpose of 
the various parties is to settle the question of jurisdiction, and to 
determine the forum (if any) in which this suit can be brought 
before a discussion of the merits of the case is attempted. The 
sufficiency of tlie plea of no jurisdiction, as a matter of law, is thereby 
raised, and, if the Circuit Court of the United States for this district 
has no jurisdiction, and if the action be dismissed, a determination 
of the case upon the merits is plainly unnecessary; while, if the 
action should be remanded to the state court, a determination upon 
the merits there should not be embarrassed by expressions of opin- 
ion of this court about what would be its decision if the case were 
before it. 

The defendant contends as a primary proposition that the present 
action is in form what is known as a representative or stockholder's 
action. The plaintiff alleges in his complaint that he brings suit for 
himself and for all others who as minority stockholders have been 
affected by the various transactions in a similar way to himself, and 
who may come in and share in the burdens and benefits of the action. 
A number of cases have been cited upon this question, such as 
Davenport v. Dows, 85 U. S. 626, 21 L. Ed. 938, in which Judge 
Davis said: 

'*That a stockholder may bring a suit when a corporation refuses is settled 
in Dodge v. Woolsey, 18 How. 340 [15 "U Ed. 401], but such a suit can only 
be maintained on the ground that the rights of the corporation are involTed. 
* * * A court of equity will not take cognizance of a bill brons^t to set- 
tle a question in which the corporation is the essential party in interest, un- 
less it is made a party to the litigation." 

Dewing v. Perdicaries, 96 U. S. 193, 24 L. Ed. 664, Central Railroad 
Co. of New Jersey v. Mills et al., 113 U. S. 249, 6 Sup. Ctr 456, 28 L. 
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Ed. 949, and Swan Land & Cattle Co, v. Frank, 148 U. S. 603, 13 
Sup. Ct. 691, 37 L. Ed. 677, all substantiate this proposition. Va- 
rious New York state decisions cited and affirmed in Niles v. New 
York Central, etc., R. R. Co., 176 N. Y. 119, 68 N. E. 142, hold 
to the same effect A minority stockholder, therefore, if allowed to 
sue for a wrong done to tiie corporation, must recover, if he recovers 
at all, damages or specific performance which would result in the 
payment of money or transfer of property to the corporation, and 
in which all stocWiolders have their rights as stockholders. In the 
cases of De NeufviUe v. New York, etc., Ry. Co., 81 Fed. 10, 26 C. 
C. A. 306, Redfield v. Baltimore & Ohio R. R. Co. (C. C.) 124 Fed. 
929, and Ames v. American Tel. & Tel. Co. (C. C.) 166 Fed. 820, it 
was held on demurrer that when the injuries alleged have been sus- 
tained, if at all, by the corporation, it should come in and defend 
its action, or its failure to follow up the alleged wrongs, and the cor- 
poration was decided in each case to be a necessary party. 

The plaintiff herein attempts to meet the charge that this is a 
representative action, and that the Houston & Texas Central Railway 
Company (which has not been served) is a necessary party to the 
suit. He has cited Rogers v. Penobscot Mining Co., 164 Fed. 606, 
83 C. C. A. 380, and Sioux City Terminal R. & W. Co. v. Trust Co. 
of N. A., 82 Fed. 124, 27 C. C. A. 73, in which the courts discuss at 
length the provisions of section 737 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 687), and equity rule 47. But these cases do not 
settle for us the question whether the Houston & Texas Central Rail- 
way Company is an indispensable rather than a proper party in the 
present action. In the case of Rogers v. Penobscot Mining Co., su- 
pra, a number of citations are given and a clear definition of indispens- 
able and proper parties furnished on page 616 of the report. The 
conclusion is that the defendants in question were necessary parties 
under the old chancery rule, but not indispensable parties under the 
section and rule above referred to, "because a final decree can be 
rendered herein between the complainants and the defendants, which 
will completely adjudicate their rights, without binding or injuriously 
affecting the rights of the defendants not served." Recently in this 
circuit, m the case of Kuchler v. Greene (C. C.) 163 Fed. 91, and again 
in Slater Trust Co. v. Randolph-Macon Coal Co. (C. C.) 166 Fed. 171, 
the Circuit Court of the Soutiiem District of New York passed upon 
the question whether a certain defendant was an indispensable party. 
In the Kuchler v. Greene Case the action was against individuals for 
an accounting of profits as between stockholders, while in the Ran- 
dolph-Macon Case the real controversy was against certain directors, 
who were being sued for fraud by bondholders who asked for money 
damages, and, while each case is near enough in its nature to the case 
at bar to afford some aspects of a representative action, nevertheless 
the actual relief there demanded would not seem to be the restoration 
of rights to the corporation itself, to be there devoted to corporation 
purposes for the benefit of the plaintiff, as is the case in the present 
action. In Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, the Supreme 
Court of the United States said that the rule requiring all persons 
materially interested to be made parties to an action should yield if the 
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court IS able to proceed to a decree and to do justice to the parties 
before it, especially when an enforcement of the rule would oust the 
court of jurisdiction, "and deprive parties entitled to the interposition 
of a court of equity of any remedy whatever." 

Many cases are cited in support of this proposition, and Mr. Justice 
Story in West v. Randall, 2 Mason, 181, Fed. Cas. No. 17,424, again 
refers to the necessity of such a yielding" of rule in the United States 
Courts, where the limited nature of its authority might otherwise oust 
the court of jurisdiction. In Ervin and Others v. Oregon Railway & 
Nav. Co. (C. C.) 20 Fed. 677, a corporation was held not to be indis- 
pensable as it was not a going concern, when the plaintiffs, who were 
formerly stockholders, attempted to follow into the hands of third par- 
ties assets that had been transferred by the corporation before it 
ceased to exist. The doctrine asserted in this case is more nearly 
applicable to the present litigation than any of the other cases cited, 
and but for the peculiar facts of this case might be taken as a prece- 
dent at the present timei 

In the present action, however, the charge is that the missing de- 
fendant company, which now appears to have but one director within 
the state of New York, and to be doing no business in that state, to 
have had no election of directors since 1885, and to have had no meet- 
ings of any sort since the decree of foreclosure under which the prop- 
erty was sold, should nevertheless be brought to life, and its directors 
should sue the other defendants to ' recover the property which it is 
charged was illegally transferred or allowed to be transferred for the 
l>enefit of certain majority stockholders. And prior to the death of the 
defendant Olcott there was also present the question as to the owner- 
ship of certain land admittedly available as security for an issue of 
bonds, but, if more than sufficient to secure that issue, apparently orig- 
inally an asset of this absent defendant corporation. 

The plaintiff does not seek to recover a share of the profits of any 
of the transactions of the corporation or its majority stockholders. 
He does not seek to obtain damages, nor is there any theory shown 
upon which he can prove damage to his property, nor as to which an 
accounting would result in a decree in which compensation could be 
computed upon the plaintiff's rights as distinguished from his ulti- 
mate position as a stockholder in the absent corporation. It would 
seem to be necessary to hold, therefore, that this action cannot proceed 
without the presence of the Houston & Texas Central Railway Com- 
pany as a party thereto. Nor can it be urged that this railway com- 
pany can be aligned as anything but a defendant, and therefore enti- 
tled to representation upon any trial. It is the real party in interest 
if the sales of its property were invalid, and it is accused of the wrong- 
doing by which its property was sold. 

We therefore must consider what the situation is with this corpora- 
tion a necessary and indispensable party, which has not been and can- 
not be served in such a manner in the present action as to give this 
court jurisdiction over it. This defendant corporation must be brought 
into this court by proper service, and it appearing that a corporation 
doing no business within the state, and, having no one who can be 
served either as officer or director, when engaged in the business of the 
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corporation (Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 
Sup. Ct. 728, 47 L. Ed. 1113), cannot be made a party under the juris- 
diction of the Circuit Court itself, we must consider what is necessary 
procedure upon the present application. Venner v. Great Northern 
Railway Co., 209 U. S. 24, 28 Sup. Ct. 328, 52 L. Ed. 666. In the 
last-named case the Supreme Court holds that a case is removable to 
the Circuit Court by the defendant, if it be one of which some Circuit 
Court of the United States has jurisdiction, for instance, a controversy 
between citizens of different states (the Circuit Court having deter- 
mined that it had jurisdiction, and that it had jurisdiction of the sub- 
ject-matter of the litigation, and having passed upon the compliance 
with the requirements of equity rule 94, relating to the verification of 
a stockholder's bill, founded upon rights which can be asserted by a 
corporation) ; that the very exercise of such a determination of juris- 
diction was an exercise of jurisdiction over the subject-matter of the 
action ; and tliat the case should proceed in the Circuit Court for a fur- 
ther determination upon the merits. 

In the case of In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 
L. Ed. 904, the differences and difficulties found in the numerous de- 
cisions of removal cases are referred to, and the provisions of the vari- 
ous sections of the law — chapter 437 of 1875, as amended by chapter 
866 of 1888, and chapter 373 of 1887— are discussed. The court there- 
in explained the case of Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 
150, 51 L. Ed. 264, and held, citing many other cases, that the general 
description of jurisdiction of United States court's set forth in section 1 
of the act of 1888, above quoted, allows the removal of any case into 
the proper Circuit Court of the United States from a state court, when 
the Circuit Courts of the United States generally would have juris- 
diction of the subject-matter of such an action, or when a controversy 
between the parties to the suit might be brought in some Circuit 
Court of the United States, and when the defendants have either 
waived the right to dispute the jurisdiction of the court of that particu- 
lar district, rather than that of some other district, or have consented 
to the choice of districts by bringing removal proceedings on their own 
behalf. The court says on page 506 of 209 U. S., on page 691 of 28 
Sup. Ct, 52L. Ed. 904: 

"So long as diverse citizenship exists, the Circuit CJourts of the United 
States have a general Jurisdiction. That jurisdiction may be invoked in an 
action originally brought in a Circuit Court or one subsequently removed from 
a state court, and, if any objection arises to the particular court which does 
not run to the Circuit Court as a class, that objection may be waived by the 
party entitled to make it. As we have seen in this case, the defendant ap- 
plied for a removal of the case to the federal court Thereby he Is foreclosed 
from objecting to its Jurisdiction. In like manner, after the removal had 
been ordered, the plaintiff elected to remain in that court, and he is, equally 
with the defendant, precluded from making objection to its Jurisdiction." 

The statement, "The defendant applied for a removal of the case to 
the federal court. Thereby he is foreclosed from objecting to its ju- 
risdiction," would seem to be an express holding that the application 
for removal is a waiver of any objection to the exercise of the jurisdic- 
tion which some Circuit Court of the United States might have, as 
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distinguished from the particular Circuit Court to which- removal is 
asked. On page 496 of 209 U. S., on page 587 of 28 Sup. Ct., 52 L. 
Ed. 904, the court says, also : 

**That the defendant consented to accept the Jurisdiction of the United 
States court Is obvious. It filed a petition for removal from the state to the 
United States court. No clearer expression of its acceptance of the jurisdic^ 
tion of the latter court could he had." 

In the present case an exactly similar situation exists. The defend- 
ants have not objected to the jurisdiction of the United States court. 
They have not attempted to appear specially, except for the purpose of 
removing the case, and they have filed pleas, thereby^ admitting the ju- 
risdiction of this court over the parties and its right to determine 
whether it has jurisdiction over the cause of action. Venner v. Great 
Northern Railway Co., supra, at page 35 of 209 U. S., at page 328 
of 28 Sup. Ct, 62 L. Ed. 666. 

The statements in the Moore Case are broad enough to cover the 
case of a defendant who has appeared specially, solely for the purpose 
of removal, and then has objected to the jurisdiction of the Circuit 
Court of the United States upon the sole ground that the suit could 
not have been originally brought in that particular district. It would 
seem to follow that in such a case the right to make an objection of that 
nature — that is, to the jurisdiction of the court over the parties — 
had been waived. But the present case goes a step further. It is 
similar to a motion to dismiss by a defendant who has appeared spe- 
cially and removed the case upon the ground that the service of the 
parties has not been of such nature as to allow the action to be main- 
tained in the Circuit Court of the United States under the provisions 
of section 3 of the act. This section provides that, after removal, the 
cause shall then proceed in the same manner as if it had been origi- 
nally commenced in the said Circuit Court. But section 5 of said acf 
furtiier provides that if at any time it shall appear that the suit does 
not properly belong within the jurisdiction of said Circuit Court, or 
there has been improper or collusive joinder of parties, that the Cir- 
cuit Court shall proceed no further therein, "but shall dismiss the suit 
or remand it to the court from which it was removed, as justice may 
require." It may be noted here that in some cases the sentence just 
quoted has been interpreted to mean that, if the court does not appear 
to have jurisdiction, the suit shall be dismissed, if begun in the Cir- 
cuit Court, but that it shall be remanded if removal has been had. 
See Northern Pac. Ter. Co. v. Lowenberg (C. C.) 18 Fed. 339. But 
the words in the alternative, followed by the phrase "as justice may 
require," which have been quoted above, do not indicate that this 
sentence was intended to be applied in the respectively consecutive way 
just indicated, but, on the contrary, when either of the conditions arise, 
the proper alternative remedy should be applied to tiiat condition. 
With respect to the question of when an action should be dismissed, if 
a defendant appeared specially and removed the case, and then claimed 
that the court had not jurisdiction of the action and could not proceed 
to final judgment, it is only necessary to refer to such decisions as 
Goldey v. Morning News, supra, where an action was dismissed be- 
cause the service of the parties was not such as would justify the main- 
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tenance of an action in the United States court, Conley v. Mathieson 
Alkali Works, supra, Geer v. Same, 190 U. S. 428, 23 Sup. Ct. 807, 
47 L. Ed. 1122, and many others in the Circuit Courts themselves. 

In the present case the alleged defect does not lie in the method of 
service. It does not lie in a question as to whether the parties now 
here are properly before the court, nor whether they can object to the 
court's disposing of the case. Its right so to do is admitted. But the 
precise objection is that the case cannot proceed to judgment through 
the lack of an indispensable party, and that the objection on that 
ground must be considered exactly as if the action had been instituted 
in the Circuit Court of the United States originally, and upon the 
trial plaintiff had been confronted with an objection to proceeding in 
the absence of this indispensable defendant There would be no 
answer to such a situation, and in a case at law a dismissal or the with- 
drawal of a juror, acccnnpanied by the granting of leave to amend or to 
bring in the party (or in a case tried without a jury similar action in 
the appropriate way), would be necessary. 

The defendants insist that upon the testimony offered, the action 
bein^ now bifore the court on a hearinp^ upon the pleas raising these 
precise questions, and it .admittedly bemg impossible to serve or to 
obtain the appearance of the missing defendant, no alternative exists 
other than that the action should be dismissed. Such a decision would 
leave the plaintiff apparently remediless, for he could not serve the 
various defendants in any Circuit Court of the United States, and he 
could not start an action in the state court, as every action of this 
nature would be subject to removal and a similar dismissal. The ef- 
fect of this interpretation would be to make the act of Congress not 
jurisdictional for the sake of removing and hearing the cause, but 
jurisdictional to the extent of taking the plaintiff from a forum where 
his case could be heard, and compelling him to litigate in a forum 
where his case could not be heard, and from which he could not escape 
with the possibility of bringing his action in any other court. 

The two positions are exactly illustrated by the cases of Goldey v. 
Morning News, and Ex parte Wisner, above referred to. The lan- 
guage of the court in the Goldey Case intimated that wherever an 
action was brought under such circumstances that the courts had 
exercised the jurisdiction given by Congress under the Constitution 
to the extent of providing a method by which the United States court 
niust, if its power were invoked, take charge of the case, such juris- 
diction was then exclusive, and should not be relinquished when the 
parties had not instituted their action by ways which complied with 
the necessary requirements of the United States Circuit Court. The 
Wisner Case, on the other hand (while holding that the removal stat- 
utes had narrowed the jurisdiction of the Circuit Courts, and while 
applying the rule as to the limitation of jurisdiction as to the particular 
district of residence, which limitation has since been in effect removed 
by the case of In re Moore, supra), nevertheless held that if the de- 
fendant appeared specially for the purpose of removal, and then raised 
the question of lack of jurisdiction, and if the plaintiff accepted that 
contention and asked for remand, the remedy should not be dismissal, 
but that the Circuit Court should have remanded the case; a manda- 
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mus to that effect being granted. It would seem that in the present 
case no reason has been shown why the Circuit Court of the United 
States for this district should not try the action between citizens of 
different states, involving more than the statutory amount, if they are 
properly brought into court. An application by the defendant, being 
a nonresident, for removal into this court, precludes him from ques- 
tioning the jurisdiction of this court over him, if he was properly 
made a party ; but if the defect in acquiring jurisdiction arose through 
the service of process, and a suit is sought to be maintained which has 
been instituted by methods which the Circuit Court of the United 
States cannot support, dismissal should follow. The corporation in 
this particular action is an indispensable party, and this court has en- 
tire jurisdiction to determine whether or not the suit can proceed with 
or without this party. We are hence brought down to the necessity 
of determining what should be done with an action that is not in a 
condition to proceed for lack of this indispensable party, where all 
other elements of jurisdiction exist. 

The sole question presented in the last analysis upon this motion is 
whether an action should be dismissed for lack of an ftidispensable 
party, when all other elements of jurisdiction over the case are present, 
and when such dismissal might deprive the plaintiff from maintaining 
his action in any forum, it being apparent that, wherever brought, the 
suit might be subject to removal into the United States court, and then 
to dismissal for the same reason. The statute providing for the re- 
moval of causes was intended to give litigants residing in different 
states an opportunity to remove cases into a forum which would apply 
the laws relating to the case in a uniform manner without reference 
to where the court might be held ; that is, to free the trial of the ac- 
tion from the legal restrictions or conditions of the courts of either 
party's home. The provision that after removal the removed case 
shall proceed as if originally begun in the United States court means 
that from that time on the rights. of the parties provided the case can 
be considered by the court are to be interpreted according to their 
actual positions when tested by the standards of the laws of the United 
States, with reference to their claims for relief. If it were not for the 
language of section 5, providing for dismissal or remand "as justice 
may require," there would be no room for argument. The exercise 
of the power to remand when justice does require has been established 
by the cases already cited. As such action is an exercise of discre- 
tion, appeal does not lie, while from an order of dismissal on ground 
of lack of jurisdiction, an appeal may be had. Goldey v. Momingr 
News, supra, at page 620 of 156 U. S., at page 559 of 15 Sup. Ct, 39 
L. Ed. 517, and Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 
L. Ed. 398. In the present instance, if the word "justice" be inter- 
preted to mean the possibility of bringing the various defendants into 
court, then remand would be the only remedy. If "justice" means a 
hearing and disposition of the case by a court having jurisdiction of a 
controversy between citizens of different states, and also jurisdiction 
over all of the parties before it, with a determination that no judgment 
against any defendant can be entered, because an indispensable de- 
fendant has not and cannot be made party to the suit, then the present 
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action should be dismissed. None of the cases cited answer this ques- 
tion. The courts have remanded actions to the Supreme Court when 
improperly removed, when the requisite diversity of citizenship has 
not been shown, when, in eeneral, jurisdiction in the state court did ex- 
ist before removal, and this has not been ousted by the exercise of 
the rights given to parties defendant under the removal statute. But 
no case has been brought to the court's attention where it has been 
definitely held that (if the jurisdiction of the state court be terminated 
by the action of any party under the removal statute, and if the juris- 
diction over the cause of action and over the parties before the court 
be thereby exclusively established in the Circuit Court of the United 
States for any district) because of hardship alone, or from the stand- 
point of equitable* motives, the legal jurisdiction of the United States 
court should be done away with by the court itself. The theory that 
the words "as justice may require" give the court the power to choose 
the forum for litigants and dispense with rights created by statute 
from motives of interest or s)rmpathy with the litigants whose cause of 
action may be nullified because no court can apply a remedy is, it is 
thought, beyond the jurisdiction of a Circuit Court of the United 
States. 

The question is very similar to that raised in cases where service of 
the parties has been obtained by methods which will not stand the test 
of the United States court rules and decisions. Where a party has 
been sued in a district other than that t)f his residence, but when the 
amount involved is sufficient and the parties are citizens of diverse 
states, it is apparent that some United States court has jurisdiction of 
such a cause of action, and that the particular parties to thfe action are 
within its jurisdiction to the extent of determining whether it will 
proceed to judgment. But, if the defect be only that the suit has 
been instituted in a way which the United States courts will not rec- 
ognize as sufficient to allow the entry of judgment, dismissal is the 
remedy, rather than to exercise jurisdiction in a case in which the 
court is not satisfied to allow that judgment to be entered in some 
other forum, with the sanction of the United States court, upon the 
very point which it has already determined wotfld not justify a judg- 
ment in the United States court utself. Such cases as have been cited 
establish the proposition that if jurisdiction exists over the subject- 
matter of the action, but if there is a defect in jurisdiction over the 
parties, that question of jurisdiction should be determined as if the 
action had been begun in the United States Circuit Court in the first 
instance ; and the conclusion would seem to be necessary that for this 
court to send the present action (which is between citizens of different 
states, which has been properly removed into this district, and which 
could be determined as between the parties before the court, if no 
one else were necessary to such determination, and hence in which 
there is no defect of jurisdiction but simply lack of parties) to a state 
court for trial, and thereby to hold that such a suit does not properly 
belong within the jurisdiction of this court, or that there has been im- 
proper or collusive joinder of parties, is impossible, and it must be held 
that the defendants interposing the pleas are entitled to judgment dis- 
missing the action, if the absent party be not brought in within a rea- 
sonable time. 
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CX)LASURDO V. CENTRAL R. R. OF NEW JERSEY. 
(Circuit Court, S. D. New ^ork. July 1, 1910.) 

1. Reuovai. of Causes (§ 102*)— Abounds of Fedebai. Jubisdictiow— Ri- 

UAND. 

Where an action for Injuries to a servant was removed to the federal 
court for diversity In citizenship, but also Involved a construction of 
Federal Employer's LlabUlty Act AprU 22, 1908, c 149, 85 Stat 05 (U. 
S. Oomp. St Supp. 1909. p. 1171), under which the suit was brought It 
was not subject to remand on it appearing at the trial that the parties 
were of the same citizenship; federal Jurisdiction being shown by the fact 
that the suit involved the construction of a law of the United States. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. i 218; 
Dec. Dig. § 102.*] 

2. Courts (| 289*) — Fedebai. Coubts-^Jubisdiction. ' 

Where a suit ^brought under Federal Employer's Liability Act April 
22, 1908, c. 149, 35 Stat 65 (U. S. Comp. St Supp. 1909, p. 1171), involved 
a determination of the meaning of the phrase "person employed by such 
carrier in interstate commerce," federal Jurisdiction existed, even though 
the complaint should be dismissed because plaintiff was not a person so 
employed. 

[Ed. Note.— For other cases, see Courts^ Cent Dig. § 830; Dec. Dig. I 
289.»] 

$. Masteb and Servant (§ 180*) — Injubies to Sebv ant— Negligence— Eic- 
PLOTER's Liability Act. 

Where plaintiff, a track walker, was injured while assisting certahi 
fellow employ^ in repairing A. switch in a railroad yard by being strud: 
by certain cars, kicked toward him, and from the relative position of 
plaintiff and his fellow employes the Jury could have found that i^ain- 
tlff was relying on them to look out for trains approaching from that di- 
rection, their failure to warn him constituted negligence of fellow serv- 
ants which, as provided by Federal Employer's Liability Act April 22» 
1908, c. 149. 35 Stat 65 (U. S. Comp. St Supp. 1909, p. 1171), was an ac- 
tionable ne^^gence of the railroad company. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. f 180.*] 

4. Masteb and Sebvant (§ 180*) — ^Injuby to Sbbvani>—Railboads— Negli- 
gence. 

Wibere a trackman was injured In a railroad yard, by certain unlight- 
ed passenger cars kicked along the track at night without .warning, and 
the brakeman at the rear, although he saw the lights of the trackman, 
waited too long before trying to check the train which was running un- 
der its own impetus, actionable negligence on defendants part was shown. 

[Ed. Note. — ^For other cases, see Master and Servant Dec. Dig. | 180.*] 

6. Masteb and Sebvant (§ 22$*)-r-lNJUBiEs xo Sebvani^Railboads—Ooii- 
tbibutoby Negligence. 

In an action under Employer's Liability Act April 22^ 1908, c 149, 35 
Stat 65 (U. S. Comp. St Supp. 1909, p. 1171), for injuries to a track- 
man in a railroad yard, by being struck by certain passenger cars* kicked 
along the track, contributory negligence Is no defense. 

[Ed. Note.— For other cases, see Master and Servant, Dec Dig. | 22&^] 

a Masteb and Sebvant (f 217*) — Injubies to Sebvant— Assumed Risk. 

Plaintiff, a railroad trackman, was assisting other employ^ in the re- 
pair of a switch in a railroad yard at night when he was struck and in- 
jured by certain cars negligently kicked along the track without light or 
warning. There was evidence that plaintiff had never before been called 
• on to mend a switch, and that plaintiff and another employ^ at the time 
of the injury were obeying the directions of their foreman in holding lan- 

•For other caiei Me same topio 4 1 mumbbb in Deo. ft Am. Digs. 1907 to dati^ ft R^'r Indazea 
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ternfl to light him in the work. Held, that plaintiff did not assume the 
riek of such Injury under the rule that assumed risk begins only after 
plaintiff Is aware of the master's delinquency. 

[Ed. Note. — For pther cases, see Master and Servant, Cent Dig. H 574- 
583; Dec. Dig. § 217.* 

Assumption of risk incident to employment, see note to Chesapeake ft 
O. B. Co. ▼. Hennessey, 88 C. C. A. 314.] 

7. Hastes and Skbvant (i 286*) — ^Injubies to SEByAirT--OFEBATioiv of 
Trains— Watch. 

Where a gang of men is working on a railroad track at night where 
trains are being constantly operated, whether the railroad company in 
the exercise of reasonable care should give instructions that some one 
among them should keep a lookout to protect the rest from injury is for 
the Jury. 

[Ed. Note.--For other cases, see Master and Servant, Cent, Dig. § 1033 ; 
Dea Dig. 9 286.*] 

8L Master and Servant (| 180*) — ^Injuries to Servant— Employer's Liabil- 
ITT Act. 

Federal E2mployer*s Liability Act April 22, 1908, c. 14^/ 35 Stat. 65 
(U. S. Comp. St Supp. 1900, p. 1171), regulating the liability of inter- 
state caixlers for injuries to servants, includes within its scope all per- 
sons who could be included within the constitutional power of Congress, 
and hence included a trackman engaged in the repair of a switch con- 
nected with a track used for <both interstate and intrastate commerce. 

[Ed. Note — For other cases, see Master and Servant, Dec. Dig. | ISO.*] 

At Law. Action by Michael Colasurdo against the Central Railroad 
of New Jersey. Verdict for plaintiff. Motion for new trial on excep- 
tions. Denied. 

This is an action of negligence against a railroad company. The plaintiff 
was a track walker whose leg was cut off by a train of four cars running 
without an engine in the Jersey City yard of the defendant on Christmas day, 
1908, at abont 10 minutes before 7, at which time he and two other men were 
at work repairing a switch in the yard. The man actually at work upon the 
switch was one Nlghland, who was In command of the plaintiff and another 
track walker. Nlghland was seated at the switch engaged in repairing, and 
both he and the other two men had lanterns to light him at his work. A train 
had come from Somervllle, N. J., had discharged its passengers at the Jersey 
City station, had been pulled back west to Fiddlers, a station just outside 
the yard, and was being "kicked** back under the control only of the cai 
brakes, so that It might arrive at the embarking platform to take a new load 
of passengers to Somervllle. At the time of the accident, it was from 400 to 
500 feet from the end of the platform and was running eastward toward the 
platform under its own momentum, which it had received from the "kick** 
of the locomotive, which had at the time been cut off from the cars. 

Nlghland was killed by the accident, the plaintiff had his leg cut off, and 
the other track walker escaped. Both plaintiff and the track walker testi- 
fied that they heard no whistle or other sound, and the unhurt track walker 
that he saw no light. An employ^ of the defendant was upon the back of 
the last car, which was the front of the moving train as it was being backed 
down to the platform. He says that he put two white lights on the rear 
platform, and the red lights which mark the rear of a train behind the door ; 
that he saw the three lights of the men working upon the track some 200 feet 
before the train reached them, and at once shouted and whistled and made 
such noise as he could, but supposed they heard him and wotiTd in time leave 
the track until the train was within six or eight feet, at which time he ap- 
plied his brake, but too late. The plaintiff relied in part upon the failure 

•For other caaot mo lamo topic * | uuuBatL in Dog. ft Am. Diss. 1907 to datt^ ft B^'r Indozoo 
180Fw-<» 
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I 

of the defendant to give instrnctlons to guard the three men by having some 
one detailed to watch out for cars and protect them. 

The case was originally brought In the Supreme Court of the state and re- 
moved by the defendant; for diverse citizenship. Upon the trial, after it ap- 
peared that the plaintiff was a citizen of the United States, resident in New 
Jersey, the defendant company being concededly a New Jersey corporation, 
the defendant moved to dismiss or remand the case for failure of Jurisdic- 
tion. The complaint had, however, set up, among other grounds, that the 
plaintiff sued to recover under the federal employer's liability act, passed 
April 22, 1908, and being chapter 149 of the First Session of the Sixtieth 
Congress (35 Stat 65 [U. S. Comp. St. Supp. 1909, p. 1171]). This act pro- 
vides that every common carrier by railroad, while engaged in commerce 
between the states, should be liable in damages to any person suffering in- 
jury while he is employed by such carrier in such commerce, where the In- 
jury or death result from the negligence of any of the officers, agents, or em- 
ployes of the carrier. Section 3 of that act provides that contributory neg- 
ligence shall not bar a recovery, but that the damages shall be dlminiahed 
pro tanto. The plaintiff thereupon insisted that the action was none the less 
maintainable In this court, though not originally brought there in view of the 
fact that the suit was alleged in the complaint to arise under a law of the 
United States. Plaintiff further contended that the dispute Involved a con- 
struction of the statute ItselJC and was not a contest about the facts only 
(Austin V. Gagan [C. C] 39 Fed. 626, 5 L. R. A. 476), and in that connection 
he proved that the tracks connected by the switch in question were used by 
the defendant for the passage of trains from the state of New Jersey to the 
state of Pennsylvania, as well as for trains that had their western terminus 
within New Jersey, The question was therefore raised whether the plaintiff 
engaged in the repair of such a switch was within the statute "a person suf- 
fering injury while he was employed by such carrier in such conunerce." 

The defendant urged that the plaintiff assumed the risk of his position, 
and that the defendant had not been negligent la any way. At the close of 
the case, the defendant made a motion for t^e direction of a verdict and 
made several exceptions to the charge which will be considered hereafter. 

Thomas J. O'Neil, for plaintiff. 
De Forest Bros., for defendant. 

HAND, District Judge (after stating the facts as above). The 
question is squarely raised in this case of the jurisdiction of this court. 
In so far as it depends upon diverse citizenship, the case must be re- 
manded under Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 
1901, p. 607). That act provides, in section 5, that, if at any time it 
appears that the suit does not really and substantially involve a dispute 
or controversy properly within the jurisdiction of the said Circuit 
Court, that court shall proceed no further, but dismiss the suit or 
remand it to the court from which it was removed, as justice requires. 
If, however, the dispute or controversy is one arising under a law of 
the United States, then this court has jurisdiction, and it makes no 
difference that the defendant could not have been originally sued in 
such a controversy outside of its domicile. Such domiciliary objec- 
tions do not go to the subject-matter of the jurisdiction, and the only 
ground for a remand or dismissal under the act of 1875 is when "the 
dispute or controversy" is not "properly within the jurisdiction" of this 
court. Such a dispute or controversy is within its jurisdiction if the 
correct construction of the law, which is laid in the complaint as the 
basis of the right of action, is necessarily involved in the decision, and 
it is quite clear in this case that it is necessary to determine the mean- 
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ing of the phrase "person employed by such carrier in such commerce/' 
Therefore this court has jurisdiction, even though the complaint 
should be dismissed because the plaintiff was not a person so em- 
ployed. In short, a decision of the meaning of that act is necessary, 
and such a necessity gives me jurisdiction, regardless of the result of 
the case. Huntington v. Laidley, 176 U. S. 668, 20 Sup. Ct. 526, 44 
L.Ed. 630. 

Coming then to the merits, I will take up the points raised by the de- 
fendant seriatim. First, upon the motion to direct a verdict, I think 
the refusal was proper. From the evidence the jury could have found 
that the plaintiff, who was under the orders of Nighland, had been 
standing facing east so that the train came upon him from the rear, 
while Nighland himself was at work facing either south or west, and 
the other track walker stood apparently between the two. If this was 
the relative position of the three men, the jury could have found that 
the plaintiff was relying upon the other track walker or Nighland to 
look west and to observe the trains. If both failed to warn plaintiff 
of the train coming from that direction, the accident was due to their 
negligence in a duty reasonably imposed upon them, and, though they 
were fellow servants, yet under this statute their negligence was that 
of the master. The fellow-servant rule has been so much ingrained in 
both bench and bar that this point was not made on the trial ; but it 
was directly in the evidence and justified a refusal to dismiss for 
lack of the defendant's negligence. 

Besides, there was also evidence in the case that the rear of the 
train was not lighted, that no warning was given of the train's ap- 
proach, and that the man at the rear, although he saw the lights, 
waited too long before trying to check the train. Since the accident 
happened at night, and the train was running swiftly and without any 
ready means of control, I think the case is clearly differentiated from 
Aerkfetz v. Humphreys, 145 U, S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758, 
and I certainly do not think that as matter of law there was no negli- 
gence in operating in a freight yard four cars under their own impetus, 
after dark, without warning and without light. None of the cases 
cited by the defendant have a set of facts similar to this. Upon these 
two grounds therefore, and without considering the question of the 
necessity of stationing a man to watch the three, I am satisfied that 
there was evidence of the defendant's negligence. 

Contributory negligence being no defense, there remains only the 
assumption of the risk, which clearly enough is differentiated in the 
statute, though the usual distinctions between the two seem to me, I 
must say, very unscientific and vague. Perhaps the best difference is 
that of the degree of proximity of the supposed acceptance of the 
danger to its occurrence. Schlemmer v. Buffalo, etc., R. R. Co., 205 
U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681. The plaintiff here assumed 
the risk, if at all, either, first, by accepting employment ; or, second, by 
obeying Nighland's order to hold the light. As to the first ground, 
the jury could have found that he had never been called on to mend a 
switch before, in which case they could not have found that he as- 
sumed the risk when he accepted the employment at the beginning of 
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the last week of the last day when he went to work. As to the second 
ground, to obey Nighland's order may have been contributorily neg- 
ligent ; but that is, I think, all it was. If there is any distinction be- 
tween that and assuming the risk, as the statute requires, to put your- 
self in such a position is negligence rather than assumption. How- 
ever, it is not necessary to decide this, because the jury, as I have said 
before, could well have supposed that the plaintiff relied on Nighland 
or the other track walker to watch for trains coming from his rear. 
Clearly he did not as matter of law assume the risk .of being run 
down by an unlighted train which gave no warning to any one, which 
the jury could have found to be the case. The assumption can begin 
only after the plaintiff is aware of the master's delinquency. 

The only important exception which remains is to that part of the 
charge which permitted the jury to find the defendant negligent in 
not stationing some one to watch the gang of men while at work. It 
was possible under the charge for the jury to find that, although there 
were lights upon the train, and that the trainman acted reasonably iii 
not trying to stop the train before he did, yet the defendant was negli- 
gent in not giving; standing instructions in such cases for some employe 
to watch for trains. The defendant offered evidence that other rail- 
roads never did anything of the sort except in cases of large gangs 
who obstructed each other's vision, in which cases a man is detailed 
for that purpose ; but it is well settled that the necessity of such rule is 
for the jury. Devoe v. New York Central, 174 N. Y. 1, 66 N. E. 668; 
McCoy v. New York Central, 185 N. Y. 276, 77 N. E. 1174. It seems 
to me now, as it did at the time, that where a gang of men is working 
on the track in the dark, and where trains are being constantly operated 
as these were operated, it is a fair question for the jury whether the 
railroad company should give instructions that some one among them 
keep on the lookout to protect the rest from being injured. Such a 
person might have to engage in the work from time to time ; but it is 
at least a fair question of fact whether some one should not all the 
time watch for the approach of trains. Had I myself sat upon such 
a jury, I should have thought that it was a reasonable necessity for 
the safety of the men, regardless of the practice of other roads, and 
that a railroad should have a rule instructing its employes always to 
maintain a watch, while at work in the dark. It seems quite clear 
that, unless this is done, the attention of all will of necessity at times 
become directed upon the work rather than upon the danger. 

The remaining question is of the application of the act of 1908, and 
that turns on whether the plaintiff was employed in interstate com- 
merce. The act in question was passed after the decision of the Su- 
preme Court in the Employer's Liability Cases, 207 U. S. 463, 28 Sup. 
Ct. 141, 62 L. Ed. 297, in which a similar act was declared unconsti- 
tutional by a divided court, because it applied generally to all carriers 
engaged in interstate commerce, regardless of whether or not the par- 
ticular act was in interstate commerce. Some questions, however, 
were decided by the whole court in those cases, and one of these was 
that the act was not unconstitutional because it regelated the relation 
of master and servant; all the justices recognizing that Congress 
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might regulate those relations while the master and servant were em- 
ployed in interstate commerce. The present act was clearly passed to 
meet the objection of that decision, and I think it should therefore be 
construed as. intending to include within the term "person employed in 
such commerce" all those persons who could be so included within the 
constitutional power of Congress ; that is to say, the act meant to in- 
clude everybody whom Congress could include. Under this construc- 
tion the inquiry beccmies whether Congress could constitutionally have 
passed a statute regulating the relation between a carrier-master and 
a servant who was engaged in the repair of a track used both for in- 
terstate and intrastate commerce. Preliminarily the distinction should 
be noted that the act will not necessarily apply to the same person in 
all details of his employment. One man might have duties including 
both interstate and intrastate commerce, and he would be subject to the 
act while engaged in one and not the other. This being so, the ques- 
tion is whether his repairing of a switch is such employment, when the 
switch is used indifferently in both kinds of commerce. Suppose the 
track had crossed a corner of a state, and there was only one station 
within that state so that all trains crossing over that track must neces- 
sarily be engaged in interstate commerce. Would not a track worker 
engaged in the repair of such a track be engaged in interstate com- 
merce ? I do not think that he would be any the less so engaged than 
the engineer on the locomotive or the train despatcher who kept the 
trains at proper intervals for safety. Of course, it is not necessary 
that the man must personally cross a state line. If the repair of such 
a track be interstate commerce, does it cease to be such because there 
are two stations within the state and some of the trains start at one 
and stop at the other ? I cannot think that this is true, although counsel 
have referred me to no case upon the subject and I have found none. 
The track is none the less used for interstate commerce, because it is 
also used for intrastate commerce, and the person who repairs it is, 
I think, employed in each kind of commerce at the same time. 

Despite the earlier ruling in Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
Ed. 23, it has in recent times been stated several times by the Su- 
preme Court that state statutes may indirectly regulate interstate com- 
merce, even though Congress may at any time itself under its proper 
constitutional powers enact a provision of directly opposite tenor. 
Sherlock v. Ailing, 98 U. S. 99, 23 L. Ed. 819 ; Reid v. Colorado, 187 
U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108. If, as was held in those 
cases, a state has the power to regulate such commerce until Congress 
intervenes, because it is as well within the state's proper powers, fnust 
not the corollary be. true as well, that Congress may intervene, even 
when the effect of that intervention be incidentally the regulation of 
intrastate commerce as well ? Could not Congress, for example, pro- 
vide that all tracks used in interstate commerce must be of a standard 
width and weight? Would that not affect all tracks used in such 
commerce, although they likewise were used for intrastate commerce? 
Of course, any one could use any other tracks he choose for intrastate 
commerce ; but it can surely not be a ground to limit Congress' proper 
powers that the track has a joint use. If so, the repair of such tracks 
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must be a part of interstate commerce, and under the Employer's 
Liability Cases, supra, the relations of master and servant arising be- 
tween the railroad and its employes engaged in repairing the track 
are similarly within the power of Congress. 

I am therefore of opinion that the plaintiff was at the time engaged 
in interstate commerce and entitled to the rights secured by* this act. 
That being so, it is a matter of no consequence whether the train that 
struck him was engaged in that commerce or not. It is true that the 
act is applicable to carriers only "while engaged" in interstate com- 
merce, but that includes their activity when they are engaging in such 
commerce by their own employes. In short, if the employe was en- 
gaged in such commerce, so was the road, for the road was the master, 
and the servant's act its act. The statute does not say that the injury 
must arise from an act itself done in interstate commerce, nor can I 
see any reason for such an implied construction. 

I will therefore deny the new trial and direct judgment on the ver- 
dict. The defendant, if it wishes, may have a certificate on the juris- 
dictional point direct to the Supreme Court, though that opens only a 
limited review. U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct 39, 39 L. 
Ed. 87. 



In re SOUTHERN CO. OF BALTIMORB CITY. 
(District Court, D. Maryland. April 4, 1901) 

1. Bankruptcy (§ 350*) — Claims— ReJ^t—Pbioritt— What Law Governs. 

Whether a landlord's claim for rent accrued at the time of adjudication 
Is entitled to priority in bankruptcy depends on whether it is entitled to 
priority under the laws of the state by virtue of the provision wof tfa* 
bankrupt act (Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St 1901, 
p. 3418]), giving priority to debts owing to any person who by the laws of 
the states or the United States is entitled to priority. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. i 537; Dec 
Dig. i 350.*] 

2. Bankruptcy (§ 350*) — CiiAnc op IiANDLORi>^RENT— Priority. 

Under Ck>de Pub. Gen. Laws Md. 1888, art 47, § 11, providing that the 
estate of an insolvent shall be distributed according to the principles of 
equity, and no creditor shall acquire a lien by fieri facias or attacliment 
unless the same be levied b^ore the filing of his petition, a landlord not 
having priority for rent accrued prior to the adjudication of the tenant 
in bankruptcy was not entitled to a lien therefor under St 8 Anne, c. 14, 
§ 1, declaring that, before any chattels shall be removed from the prem- 
ises by virtue of any execution thereon, rent accrued for a period not 
exceeding one year shall be paid, and hence the landlord was not entitled 
to payment of accrued rent out of the sale of assets distrainable by the 
bankrupt's trustees. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. | 637; Dec 
Dig. S 350.«] 

In re Southern Company of Baltimore City, bankrupt Claim of 
landlord for priority for rent due at the time of adjudication. Denied. 

Leon E. Greenbaum, for landlord. 

Robert W. Mobray and Paul M. Burnett, for receiver. 

•For oUier caiei see Mme topic 4 i mxtmbbb la Deo. ft Am. DIgi. 1807 to date^ ft Rep'r Indeoat 
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MORRIS, IMstrict Judge. The bankrupt corporation was lessee 
of a hotel building in Baltimore City and owed the landlord $875 rent 
which had fallen due before the date of the adjudication and remained 
unpaid. There was sufficient chattel property on the premises subject 
to distraint to have satisfied the rent if the landlord had exercised his 
remedy by distraint. The chattels were taken into possession by the 
receivers appointed by this court and sold under orders of court, and 
the landlord now petitions to be paid out of the proceeds. 

The landlord claims that growing out of his right to distrain he has 
a quasulien recognized by the statute of 8 Anne, c. 14, § 1, which is in 
force in Maryland, requiring that before any chattels shall be removed 
from the premises by virtue of any execution there shall be paid the 
rent due, not exceeding one year's rent. It is quite true, as urged by 
counsel for the landlord in this petition, that in several federal cases 
under similar statutes it has been held that in bankruptcy proceedings 
the landlord was entitled to priority. 

In Longstreth v. Pennock, 20 Wall. 575, 22 L. Ed. 451, under a 
statute of Pennsylvania similar to 8 Anne, it was held that the seizure 
of the chattels under proceedings in bankruptcy was in the nature of 
an execution and was within the equity of the statute, and that the 
landlord's jclaim was rightly given a preference. It was held to be a 
question of the local law of Pennsylvania. 

In Re Wynne, 4 N. B. R. 23-29, Fed. Cas. No. 18,117, Chief Jus- 
tice Chase sitting in the Circuit Court for Virginia held that the ques- 
tion was whether or not there was a lien under the state law and ruled 
that under a statute of Virginia quite similar to the statute of Anne 
the landlord had a lien of a high and peculiar character. 

In Re Trim, 5 N. B. R. 23, Fed. Cas. No. 14,174, it was held by 
District Judge Bryan that in South Carolina, under the statute of 
Anne as interpreted in that state, the landlord had priority. 

In Re Mitchell, 8 Am. Bankr. Rep. 328, 116 Fed. 87, it was held by 
District Judge Bradford, after very careful consideration, that under a 
similar statute in Delaware as against the assignee in bankruptcy the 
landlord was entitled to priority. 

In Malcomson v. Wappoo Mills (C. C.) 85 Fed. 910, where receivers 
appointed in an equity suit had taken possession of chattel property. 
Circuit Judge Simonton held that under the statute of Anne, re-en- 
acted in South Carolina, receivers iu an equity siiit must accord 
priority to the landlord's claim for rent due. 

The present case, however, must be determined by the Maryland 
law, and the Maryland law is what the Court of Appeals of Maryland 
has declared it to be. The bankrupt act gives priority to "debts owing 
to any person who by the laws of the states or the United States is 
entitled to priority." 

If the landlord is not entitled to priority under the state law, he is 
not entitled to priority under the bankrupt law. 

The Maryland law has been so clearly announced by the Court of 
Appeals of Maryland that it presents no difficulty. In Buckey v. 
Snouffer (1856) 10 Md. 149-155, 69 Am. Dec. 129, it was held, in a 
case arising under the state insolvent laws, that a claim for rent due, 
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at the time of the insolvent's application without a previous levy was 
not a lien on goods found on Uie premises and was not entitled to 
priority. The court said : 

''Wliateyer may be the law elsewhere, In this state when a debtor applied 
for the benefit of the insolvent laws under Acts 180^, c. 110, and its supple- 
ments, his property came under the custody of the law for the benefit of his 
creditors. And it being well settled that goods in the custody of the law are 
not liable to be distrained, it follows that the distress relied upon by the ap- 
pellee cannot be sustained; the property at the time having been beyond its 
reach. That a claim for rent is of a peculiar character and may be recovered 
in full, phen other creditors of the tenant will be allowed only a dividend of 
his estate, cannot be denied. But we do not understand this to be in conse- 
quence of the rent being, per se, a lien on goods foimd on the premises. It is 
because the law allows the landlord to collect his rent by seizing the prop- 
erty as a pledge to be dealt with according to its requirements. The legisla- 
tion upon the subject indicates that rent was never considered as possessing 
the attributes of a lien. If so, why was it declared by the statute of Anne 
that sheriffs levying executions should satisfy one year's rent? If rent was a 
lien before the statute, the property paired to the sheriff incumbered with the 
landlord's claim ; and the plaintiff on the execution could have had satisfac^ 
Hon only after payment of the rent. But we think Acts 1805, c. 110, § 7, Is 
decisive of the question. It gives priority to judgments, incumbrances, and 
liens ; but it declares also that no process against the property shall have any 
effect thereon, except writs of fl. fa actually and boua fide laid before the 
time of the application. Whether a distress for rent levied before that time 
is process within the intent of the act does not arise on the appeal. Nor 
would such a construction aid the appellee, because he made no such distress.. 
We do not think that this view of the subject deprives the landlord of any 
peculiar right The law has granted him a remedy enjoyed by no other class 
of creditors. If he fails when entitled to avail himself of it, he has no more 
reason to complain if loss results than has a judgment creditor who neglects 
to sue out his fl. fa. and have it laid before his debtor becomes an insolvent 
petitioner." 

Gaither v Stockbridge (1887) 67 Md. 222, 9 Atl. 632, 10 AtL 309. 
was a Maryland case where receivers had been appointed for an in- 
solvent corporation by an equity court on November 12th. A quar- 
ter's installment of rent fell due on December 1st, a few days after the 
goods had been sold by the receivers and removed. It was held that^ 
le receivers had not made themselves liable for the whole quarter's 
rent and that the landlord was only a general creditor; that before 
any quasi lien for rent could exist in Maryland under the statute of 
Anne the rent must be due and the goods remain subject to distress 
by the landlord. 

In Fox v. Merfeld (1895) 81 Md. 80, 31 Atl. 683, the rule announced 
in Buckey v. Snouffer was reaffirmed. This was a case in insolvency. 
The landlord, after the insolvent's application, levied a distraint for 
rent due before the application. The Maryland Court of Appeals, 
commenting on the case, said : 

"In no material respect does it differ from the case of Bndcey v. Snouffer, 
10 Md. 149 [69 Am. Dec. 129], which has only recently been approved by this 
court in Gaither v. Stockbridge, 67 Md. 228 [9 Atl. 632, 10 Atl. 309]. It is the 
declared doctrine of this state that when a debtor applies for the benefit of 
our insolvent laws his property passes for the benefit of his creditors, and, 
it being well settled that goods in custodla legis are not liable to be dis- 
trained upon, it follows necessarily that the distresses or either of them 
cannot be sustained as the property at the time the warrants were Issued 
had passed beyond the reach of any legal right to distrain. It la also 
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Clearly settled law of this state that, tent is not per se a lien on goods found 
on the demised premises unless the same have been seized under a legal 
distress. In this case the rent had been due since the 15th of December, 1893, 
but Fox slept upon his rights and allowed CJoblens to apply for the benefit of 
the insolvent law before he issued his first distress. He was without a 
remedy, as the property of the Insolvent had passed into the custody of the 
law subject only to such liens or Incumbrances as had been acquired before 
Coblens* application. It was contended at the hearing In this court that 
Buckey v. Snouffer, supra, \ras decided when Acts 1805, c. 110, | 7, was in 
force, and that the then terms of the act were wholly different to the provi- 
sions contained in Acts 1854, c. 193, which is now codified as section 11, art 
47, of the Code, and reads as follows: "TTie estate of the insolvent shall be 
distributed according to the principles of equity, and no creditor shall acquire 
a lien by fieri facias or attachment, unless the same be levied before the filing 
of his petition.' We Ixave not, however, been referred to any authority en- 
tertaining this view, nor are we aware that the distribution of estates in the 
Insolvent courts has at any time, either in England or in this country* been 
made, save 'according to the principles of equity.' '* 

The reasoning on which the Maryland Court of Appeals has de- 
clared that in Maryland under the state insolvent laws no priority can 
be accorded to the landlord's claim for rent, when no distress has been 
taken priof to the filing of the petition, applies with at least equal if 
not greater force to proceedings under the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) when 
administered in Maryland. 

The petition must be dismissed, 



In re CHAUDRON & PEYTON. 

In re FAUST. 

(District Court, D. Maryland. June 80, 1010.) 

•1. Bankbuptot (§ 350*) — ^Riorts of LiandIiOBd— Lien on Distbainablb As- 

BKTS. 

Where a landlord, not having distrained on the assets of his tenant for 
rent In arrear prior to bankruptcy adjudication, had no lien under the 
laws of Maryland, he conld not obtain a lien against the proceeds of a 
sale of distralnable assets by the tenant's trustee in bankruptcy, under 
the bankrupt act, giving priority to debts owing to any person who by 
the laws of the state or of the United States is entitled to priority, by 
applying to the bankruptcy court for payment of the rent in arrear or 
in the alternative for permission to distrain on the goods on the premises. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 350. ♦] 
2. GouBTS (1 8G6*) — ^Fkokbal Goubts—Bules or Decision—Decision of State 

OOUBTB. 

Decision of a state court of last resort that a landlord. In the absence 
of distraint, is not entitled to priority for rent in arrear, on the Insol- 
vency of the tenant, is binding on the federal courts sitting in bankruptcy. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. fiS 950, 956: Dec 
Dig. f 866.* 

State laws as rules of decision In federal court, see notes to Wilson v. 
Perrin, 11 C. a A, 71 ; Hill v. Hlte, 29 O. 0. A. 553.1 

In the matter of Chaudron & Peyton, bankrupts. Petition of Wil- 
liam K. Faust for payment of rent in arrears as a preferred claim. 
Denied. 

•For oUi«r cum m« lame topic A | mumbss in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Walter C. Mylander, for landlord. 
Samuel J. Fisher, for trustee. 

ROSE, District Judge. On the 31st of May, 1904, the bankrupts 
leased from the petitioner the premises 431 East Saratc^a street in 
Baltimore city for the term of five years accounting from the 1st 
day of July, 1904, at and for the annual rent of $1,500, payable in 
equal monthly installments of $125 each on the 1st of each month. 
The tenants were to pay the bills for water rent. By the terms of 
the lease the landlord had the right to distrain whenever any install- 
ment of rent should be 10 days in arrear. 

On the 18th of May, 1909, Chaudron & Peyton were adjudicated 
bankrupts. At that time two monthly installments of rent and of 
water rent aggregating $259 were due and in arrears. There was 
then, and until after tiie filing of the landlord's petition now under 
consideration, on the premises a stock of goods of value much greater 
than the amount of rent in arrear. On the day of the adjudication 
in bankruptcy a receiver of the bankrupt's property was appointed 
by this court, and on the 7th of July a trustee was elected. While 
the receiver notified the petitioner that he would not assume the said 
lease, he actually kept the goods of the bankrupt, or some of them, 
on the property until a day or two before July 1, 1909, when he 
surrendered possession of the premises to the petitioner. Rent from 
the date of the adjudication to the 1st of July was paid by the re- 
ceiver. 

On the 8th of June, 1909, the petitioner filed his petition pra3ring 
for the payment of the $259 of rent in arrear at the time of the adjudi- 
cation in' bankruptcy, and $77.70 the proportional amount of said rent 
from the 1st day of May, 1909, to the day of such adjudication, or 
in the alternative for permission to distrain on the goods on the prem- 
ises. 

At the Hearing of the petition counsel for the petitioner admitted 
that he was not entitled to have treated as a preferred claim the 
$77.70 proportion of rent which accrued between the 1st and 18th days 
of May, 1909. He did insist, however, with great ability and with a 
wealth of industry and learning, that he was entitled to an order of 
the court allowing the $259 of rent due and in arrears at the time of 
the adjudication to be paid as a preferred claim out of the proceeds 
realized from the sale of the goods which were on the premises at 
the time of the adjudication in bankruptcy and at the time of the 
filing of his petition on the 8th of June, 1909. His contention is 
that wherever at the time of an adjudication in bankruptcy the 
bankrupt owes rent which is then due and in arrears, and there arc 
at the time of such adjudication distrainable goods on the premises, 
the landlord may acquire a right to be paid in preference out of 
their proceeds, if their proceeds shall be sufficient to pay him, pro- 
vided the said landlord filed a petition with the court asking for such 
payment, or, in the alternative, for permission to distram on the 
said goods. 
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Such has not been the practice of this court under the present 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 644 [U. S. Comp. 
St. 1901, p. 3418]). The whole question was very fully considered 
some six years ago by Judge Morris in the matter of tiie Southern 
Company of Baltimore city. In that case, as in this, the contention 
was made that the statute of 8 Anne, c. 14, § 1, is in force in Mary- 
land. There is no question that it is. It was there insisted, as here, 
that in Longstreth v. Pennock, 20 Wall. 676, 22 L. Ed. 451; In re 
Wynne, 4 N. B. R. 23-29, Fed. Cas. No. 18,117 ; In re Trim, 5 Nat. 
B. R. 23, Fed. Cas. No. 14,174; In re Mitchell (D. C.) 8 Am. Bankr. 
Rep. 324, 116 Fed. 87; Malcomson v. Wappoo Mills (C. C.) 85 Fed.^ 
910 — it had been determined in the federsJ courts that under state 
statutes in Pennsylvania, Virginia, Delaware, and South Carolina, 
very similar to the statute of Anne, the landlord was entitled to the 
payment of his rent as a preferred claim. To these citations in the 
present case are added:* In re Gerson, 2 Am. Bankr. Rep. 170; 
In re Pittsburg Drug Co. (D. C.) 20 Am. Bankr. Rep. 227, 164 Fed 
482; In re West Side Paper Co. (D. C.) 20 Am. Bankr. Rep. 289, 
159 Fed. 241 ; In re Goldstein, 2 Am. Bankr. Rep. 603 ; In re Bishop, 
(D. C.) 18 Am. Bankr. Rep. 635, 153 Fed. 304; In re Ells (D. C.) 

3 Am. Bankr. Rep. 564, 98 Fed. 967. On the other hand, counsel 
for the landlord with equal zeal, industry, and learning calls attention 
to: Powell V. Daily,. 61 111. App. 652; In re Jefferson (D, C.) 2 Am. 
Bankr. Rep. 206, 93 Fed. 948; In re Houston (D. C.) 2 Am. Bankr. 
Rep. 107, 94 Fed. 119; In re Joslyn, 3 N. B. R. 473, Fed. Cas. 
No. 7,550. 

It is admitted that the bankruptcy act does not expressly give any 
preference to the landlord. If he is entitled to priority of payment, 
it is under that clause of the bankrupt act which provides that priority 
shall be given to debts owing to any person who by the laws of the 
states or of the United States is entitled to priority. It is not a 
question as to whether in the opinion of the individual federal judge 
the claim for rent is one of peculiar obligation, or whether in his 
opinion it stands on the footing of all other honest debts justly due 
and owing. The sole question is whether under the state law of the 
state in which the property is situated the rent is under such circum- 
stances a preferred claim. Longstreth v. Pennock, 20 Wall. 576, 
22 L. Ed. 451. 

Under the bankrupt act a creditor is allowed the same priority 
which he would have had had not that act superseded the state law 
governing the distribution of insolvent estates. Collier on Bank- 
ruptcy (7th Ed.), 742; Loveland on Bankruptcy, 780; Remington 
on Bankruptcy, § 2197; In re Worcester County (First Circuit) 

4 Am. Bankr. Rep. 496, 102 Fed. 808, 42 C. C. A. 637; In re Jones 
(D. C.) 18 Am. Bankr. Rep. 209, 151 Fed. 108. 

Judge Morris, after a review of the Maryland authorities, reached 
the conclusion that there could be no doubt that in Maryland rent 
in arrears at the time of the filing of a petition in insolvency was not 
a preferred claim. In that conclusion I fully concur. 

In 1856 the Court of Appeals of Maryland, in the case of Buckey 
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V. Snouffer, 10 Md. 149-155, 69 Am. Dec. 129, in which a landlord 
after the institution of insolvency proceedings had levied distress on 
the property on the leased premises, said: 

"Whatever may be the law elsewhere, In this state when a debtor applied 
for the benefit of the insolvent laws under Acts 1805, c. 110, and its supple- 
ments, his property came under the custody of the law for the benefit of his 
creditors. * * * And it being well settled that goods in the custody of the 
law are not liable to be distrained, it follows that the distress relied upon 
by the appellee cannot be sustained; the property at the time having been 
beyond its reach. That a claim for rent is of peculiar character,, and may be 
recovered in full, when other creditors of the tenant wUl be aUowed a divi- 
dend only of his estate, cannot be denied. But we do not understand this to 
• be in consequence of the rent being, per se, a lien on goods found on the 
premises. It is because the law allows the landlord to collect his rent by 
seizing the property as a pledge, to be dealt with according to its require- 
ments. * • ♦ The legislation upon the subject indicates that rent was 
never considered as possessing the attributes of a lien. If so, why was It 
declared by the statute of Anne that sheriffs, levying executions, should sat- 
isfy one year's rent? If rent was a lien before the statute, the property 
passed to the sheriff, incumbered with the landlord's claim ; and the plaintiff 
in the execution could have had satisfaction only after payment of the rent. 
♦ • ♦ We do not think that this view of the subject deprives the landlord 
of any peculiar right The law has granted him a remedy enjoyed by no otiier 
class of creditors. If he falls, when entitled, to avaU himself of it, he has no 
more reason to complain, if loss results, than has a judgment creditor who 
neglects to sue out bis fl. fa.- and have it laid before his debtor becomes an 
insolvent petitioner." 

Nearly 40 years afterwards, in the case of Fox v. Merfeld, 81 Md. 
80, 31 Atl. 683, decided in 1895, only three years before the enact- 
ment of the present bankruptcy act, Buckey v. Snouffer was ex- 
pressly affirmed. The landlord after the insolvent's application levied 
a distraint for rent due before the application. The Court of Ap- 
peals said: ' 

"In no material reject does It differ from the case of Buckey v. Snouffer, 
10 Md. 149 [09 Am. Dec. 129], which settled the law in this state, and has 
only recently been approved by this court in Gaither y. Stockbridge, 67 Md. 
228 [9 Ati. 632, 10 Atl. 309]. It is the declared doctrine in this state that, 
when a debtor applies for the benefit of our insolvent laws, his property 
passes in aistodia legis for the benefit of his creditors, and, it being well 
settled that goods in custodia legis are not liable to be distrained ux)on, it 
follows necessarily that the distresses, or either of them, cannot be sustained, 
as the property, at the time when the warrants were issued, had passed be* 
yond the reach of any legal right to distrain. It is also clearly settled law 
m this state that rent is not per se a lien on goods found on the demised 
premises, unless the same have been seized under a legal distress. In this 
case the rent had been due since the 15th of December, 1893, but Fox slept 
upon his rights and allowed Ck>blens to apply for the benefit of the insolvent 
law before he issued *his first distress. He was then without a remedy, as 
the property of the insolvent had passed into the custody of the law, subject 
only to such Hens or incumbrances as had been acquired before Coblens' ap- 
plication. * * • It was contended at the hearing In this court that Buckey 
V. Snouffer, supra, was decided when Acts 1805, c. 110, § 7, was in force, and 
that the then terms of the act were wholly different to the provisions con- 
tained in Acts 1854, c. 193, which is now codified as section 11 of article 47 
of Code, and reads as follows: The estates of the insolvent shall be dis- 
tributed under the order of the court according to the principles of equity, 
and no creditor shall acquire a lien by fieri facias or attachment, unless tbs 
same be levied before the filing of his petition.' It is insisted that this sec- 



Digitized by 



Google 



IN BE CHAUDRON dt PETTOlf. Si6 

tion provides another and entirely different method for the distribution of the 
estates of Insolvents. We have not, however, been referred to any authority 
sustaining this view, nor are we aware that distribution of estates in the 
insolvent courts has at any time, either in I^lancL or in this country, been 
made, save 'according to the principles of equity.' " 

It is not contended on behalf of the landlord in this case that the 
Court of Appeals has ever reversed either of these decisions. 

It is not claimed ^hat, under the insolvent laws as administered in 
this state before the passage of the national bankrupt act, a landlord 
who did not distrain for rent before the filing of an insolvent peti- 
tion was paid in preference to the other creditors. It is most ear- 
nestly urged, however, upon the court that the broad language of 
Buckey v. Snouffer and Fox v. Merfeld is obiter; that in each of 
these cases the landlord sought to distrain after the appointment of 
an insolvent trustee without first obtaining permission of the insol- 
vent court; and that he could not do, the goods being in the custody 
of the law. 

It is argued that if the landlord, instead of proceeding to dis- 
train, had filed a petition in court asking leave either to distrain or 
to be allowed his rent, he would have been given one relief or the 
other. 

I have personally examined the record in Fox v. Merfeld. It there 
appears that the landlord did file such a petition, and that its prayer 
was denied 

The petitioner calls attention to a number of decisions in Mary- 
land, as, for example : Washington v. Williamson, 23 . Md. 244 ; 
Everett v. Neff, 28 Md. 176; Thomson v. Balto. & Susquehanna 
Steam Co., 33 Md. 312; Wanamaker v. Bowes, 36 Md. 42; Gaither 
V. Stockbridge, 67 Md. 224, 9 Atl. 632, 10 Atl. 309 ; Thompson Ry. 
Co. V. Young, 90 Md. 278, 44 Atl. 1024. 

He argues that these cases apply principles which are in the opinion 
of the learned counsel for the landlord logically irreconcilable with 
the doctrine of Buckey v. Snouffer and Fox v. Merfeld. The diffi- 
culty in the way of this court accepting this contention is made 
manifest by the fact that the case principally relied on by counsel 
for the landlord is Gaither v. Stockbridge, 67 Md. 224, 9' Atl, 632, 
10 Atl. 309, and that case the Court of Appeals of Maryland, in the 
subsequent case of Fox v Merfeld, said is in entire harmony with 
the doctrine which it enunciates in Fox v. Merfeld. 

In the case of Gaither v. Stockbridge a receiver was appointed 
for the Duffy Malt Whisky Company on the 12th of November, 
1886. He took possession of the goods and chattels on the land- 
lord's property and remained in possession of them on such premises 
until the 22d of November, 1886. The goods were then sold, and 
on the 29th of November the receiver tendered possession of the 
warehouse to the landlord. An installment of rent fell due on the 
1st of December, It was held that the landlord was not entitled to 
the payment of this rent out of the proceeds of the goods. In that 
case the court said, in discussing the various questions which arose, 
that the ordinary receiver of a court of chancery does not stand in the 
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same relation to the property as does an assignee in bankruptcy or 
in insolvency. It adds : 

"Where the goods of the lessee are remaining on the demised premises at 
or after the time when the rent becomes due, and the landlord seeks to exer- 
cise his right to distrain, and the only impediment to the exercise of that 
right is the possession of the court, by its receiver, it seems to be a settled 
rule of practice to order the receiver to pay the arrears of rent out of the 
proceeds of the property, or to permit the landlord to proceed with his dis- 
tress, notwithstanding the possession of the receiver." « 

The text-writers and the decided cases all recognize that in Mary- 
land a landlord who fails to exercise his right to distrain before in- 
solvency proceedings are begun has no right to preferential payment. 
2 Poe on Practice, § 810 ; Pumell on the Law of Insolvency in Mary- 
land, § 127, p. 71; 2 Tiffany on Landlord & Tenant, § 1900, note 12; 
In re Gerson, 2 Am. Bankr. Rep. 175. 

The industry of the learned counsel for the landlord has led him 
to examine the records of the chancery courts of first instance in 
Baltimore city and to show that it is their habitual practice, in cases 
where corporations are being wound up by receivers, to allow rent 
due and in arrear at the time of the appointment of a receiver to be 
paid as a preferred claim. For this practice, the distinction made by 
the Court of Appeals of the state between a receiver appointed by a 
court of chancery in the exercise of its ordinary jurisdiction and an 
assignee or trustee in insolvency is a sufficient explanation. 
N It may be that there is very little difference in effect between the 
winding up of an insolvent corporation by a chancery receiver and 
the winding up of an estate of an equally insolvent individual or 
corporation by a trustee in insolvencv under the state law or a trus- 
tee in bankruptcy under the federal law. But the question is not 
what in the opinion of a federal judge the state law ought to be, but 
what it is. He may think that a distinction does not rest upon a 
real difference in principle, but if the distinction is well established 
in the state law so far as he is concerned that is the end of it. In 
so saying, I do not mean for one moment to intimate any opinion 
that the distinction taken by the courts of Maryland between the 
rights of a landlord to whom rent is due at the time of the appoint- 
ment of a receiver and a landlord to whom rent is due at the. time 
of the institution of proceedings in insolvency or bankruptcy is not 
well founded. 

The counsel for the landlord calls attention to the fact that the 
Code of Maryland (sections 376 and 377 of article 23) provides 
that a bill may be filed by any creditor or stockholder against any 
corporation alleged to be insolvent, and if the allegations be sustained 
a receiver may be appointed and the corporation dissolved, and that: 

"Whenever any such corporation shall have been adjudged to be dissolved, 
• • • all Its property and assets of every description shall be distributed 
to the creditors of said corporation in the same manner that the property 
and assets of an insolvent debtor are distributed under the provisions of arti- 
cle 47 of the Code of Public General Laws, but no discharge shall be granted 
to said corporation." 
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Article 47 is the insolvent act 

He has found several cases in which, where corporations have been 
decreed to be dissolved, the equity courts of first instance in Baltimore 
city have allowed priority to rent claims. 

It does not appear that the question as to whether the receiver in 
such case is the ordinary chancery receiver or is an official with the 
rights and duties of an insolvent trustee had been considered by the 
court. Certainly the Court of Appeals of Maryland has not as yet 
passed on or approved such practice. 

He also calls attention to the case decided in this court under 
Bankruptcy Act March 2, 1867, c. 176, 14 Stat. 517, and reported 
as In re Rose, 20 Fed. Cas. 1176. In that case Judge Giles held the 
landlord's claim for rent to be entitled to preferential payment. The 
opinion is a very short one and seems to have been given without 
consideration of the Maryland cases. 

The petition will therefore be dismissed. 



PRIMBAU V. GRANPIEIiD. 
(Circuit Court. S. D. New York. March 15, 1910.) 

1. OoBPOBATioNS Q 117*)— Salb OF Stook—Resoibsioit fob Fbaud— Nbcbbsitt 

FOB ReSTOBATIOIT. 

Wbere the buyer of stocks had flold most of them, be would not be en- 
titled to a rescission of his contract of purchase for misrepresentation of 
the seller, being Incapable of tendering restoration of what he got 

[Ed. Note. — For other cases, see Corporations, Cent Dig. | 506; Dea 
Dig. S 117.*3 

2. OONTBACTS (S loS*) — ^lUiEGAI* CONTBACI. 

Even a wrongdoer Is not the prey of any spoliator who may outwit 
him, and while the law will enforce no part of a contract, tbe perform- 
ance of any stipulation of which is forbidden, the parties do not become 
outlaws when they make such a contract and their rights In equity as 
well as at law are the same as those of others. In so far as they do not 
require the enforcement of any part of the contract 

[Ed. Note. — ^For other cases, see Contracts, Cent Dig. H 681-700; Dec. 
Dig. { 138.*] 

8. Eqihtt « 65*) — Right to Relief— Unconscionable Tbansactions. 

Tlie Iniquitous conduct which will bar a suitor in equity need not be di- 
rected against the defendant but must be such that the prosecution of the 
suitor's rights will of Itself Involve the protection of wrongdoing. 
[Ed. Note. — ^For other cases, see E)quity, Dec. Dig. § 65.* 
He who comes Into equity must come with clean hands, see note to 
Knapp V. S. Jarvls Adams Co., 70 C C. A. 543.] 

i. Pbincifal and Agent (§§ 23, 09*) — Existence of Relation— EjVidenge. 

E}vldence held to show that money sent by complainant to defendant, 
for purchase of mining stocks was s^t to him as agent, and that he so 
acted, 60 that plaintiff was entitled to an accounting for secret profits ob- 
tained by defendant through buying the stocks himself and reselling them 
to complainant at an advanced price. 

[Ed. Note. — ^For other cases, see Principal and Agent, Cent Dig. H 41, 
lSO-145; Dec Dig. §S 23, 69.»] 

•For other cases see tame topic A ( numbbb In Dec. it Am. Digs. 1907 to date^ & Rap'r Indezaa 
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In Equity, Bill by Paul A. Primeau against Horace Granfield. De- 
cree for , ^complainant. 

ChaHfes J. 'Hughes, Jr., and Mark Hyman, for Primeau. 
Edmund F. Richardson, Wm. H. Davis, and Frederick < Lienau, 
for Granfield. 

HAND, District Judge. This is a final hearing on a bill in equity 
for an accounting. The bill is voluminous, and there have been ample 
amendments, but the frame of it remains simple. It alleges that the 
complainant, Primeau, remitted from the East from time to time 
moneys to the defendant, Granfield, to be invested in shares of stock 
in mining companies and in mining claims, all in the state of Colorado. 
Granfield acted in the matters, according to the bill, as agent and fidu- 
ciary of* Primeau, and professed to be buying the properties from 
third persons and to be paying to them the sums which Primeau sent 
him. In fact Granfield was the owner himself of all of them and the 
sums which he got from Primeau were much more than what he had 
paid for the properties. Because of his secret profits made upon 
these representations and the fiduciary relations which existed be- 
tween the parties, Granfield, became bound to account to Primeau. 
The bill adds in certain cases charges of misrepresentations as to the 
charact^ and value of the properties purchased. The answer con- 
cedes that the parties had dealings in mining shares and mining 
claims; that Primeau bought of Granfield; that the property Gran- 
field in fact owned; and that he made profits in 'his sales. It takes 
issue upon the existence of any -fiduciary relation between the two; 
alleges that Primeau perfectiy understood that he was buying of the 
owner; that he dealt at arm's length; and that all the profits were 
the result of a legitimate gain in bargain and sale. It likewise denies 
any of the misrepresentations alleged. 

The transactions extended over a period of about seven years, from 
1894 tQ 1901, and comprised 10 separate corporations or claims, in a 
number of which there were several transactions. In all, the trans- 
actions covered by the briefs amount to 21, not including a claim 
for a general balance struck between the parties in the fall of 1899. 
The testimony was immensely voluminous, both oral and documen- 
tary, and there was an^absolute conflict of testimony between the par- 
ties. To the solution of this conflict there are accessible many con- 
temporaneous documents, consisting in the main of correspondence 
between the parties, during large parts of the period in question. 
Primeau at the outset of their relations was quite unacquainted with 
mines and mining. He is a man of no education, extremely illiter- 
ate, but shrewd, at least as a salesman of stock to Eastern customers 
on a small scale, and apparently' of unbounded energy and little or no 
scrupulousness in the means by which he attains his purposes. Gran- 
field was originally a salesman of books who drifted somewhat for- 
tuitously into the business of speculating in mines at the time when 
Cripple Creek began to show that extraordinary richness as a gold 
producing territory which has since become so well-known. He is a 
matt of decided mental power, expresses himself with vigor and pre- 
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cision, and is in literacy and all intellectual attainments much Prim- 
eau's superior. Though he was unscrupulous in his business deal- 
ings, his testimony reads like that of a very capable and energetic 
man of affairs. I have no trouble in finding that he ac(}uired an 
ascendancy over Primeau and that Primeau relied upon his judgment 
and information, when the purchases were made. Granfield's home 
is in Mt. Vernon in this state, but he early maintained regular con- 
nections in Denver and was repeatedly in Colorado for long periods 
of time. While Primeau also went to Colorado on several occasions 
the measure of his acquaintance with the district of Cripple Creek 
and with its speculations was not in the least comparable to Gran- 
field's, and such personal acquaintance as he ever got was for the 
most part in the company of Granfield, and, I think I may fairly 
infer, under the supervision of Granfield. Those instances in which 
this was not the case, do not materially affect the fact that it was 
through Granfield that he got such information as he did ever get 
about the properties he was buying. I have been obliged to go into 
each of the transactions in detail to determine the relations of the 
parties, in view of the unsatisfactory character of the testimony of 
each, but there are some preliminary matters which must be deter- 
mined before the details properly come up. 

First, I have disregarded altogether the alleged misrepresentations 
of Granfield regarding the properties. This is not because I think 
he did not mean to defraud Primeau by false statements, because in 
several cases I think he did, even after all allowances are made for 
the natural exaggeration of expression and anticipation which the 
astounding discoveries thereabouts to a large extent excused. The 
reason for disregarding the statements is that Primeau has long since 
himself sold and so passed on to others most of the properties he 
bought. These he peddled about in the East and even in France to 
small investors generally, both personally and through the mediation 
of agents. While he retains some of the property he is, in no in- 
stance able to offer a restoration of what he got, and he cannot there- 
fore make the tender necessary to a rescission of any of the contracts. 
His remedy fop any fraud must be at law for damages, and I have 
therefore confined him to the theory of his bill ; that is, that Granfield 
received the moneys in a fiduciary capacity and misappropriated a 
part of them. Wliile the misrepresentations necessarily have an im- 
portant weight incidentally in the relations of the parties, no relief 
can be granted by virtue of them. 

Granfield's affirmative defenses are two: First, laches, which at 
most was no more that a delay of three years, until Primeau began 
to collect testimony, and which I dismiss; and, second, Primeau's 
disqualification to come into a court of equity because of his own 
inequitable conduct. The latter has some serious aspects, and, in 
view of the fact that it was nowhere pleaded, and — despite Granfield's 
efforts to show to the contrary — ^no where indicated in the trial, 
I should be obliged to allow the case to be reopened, if I thought that 
a prima facie case had been made out against the bill. The grounds 
for this defense are three: First, Primeau's fraudulent change of 
180 F.- 
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several letters ; second, his suppression of a great number of letters; 
and, third, his iniquitous dealings with his customers. 

Upon the first issue, there are four letters urged upon me, each 
of which bears evidence of some change, and each of which was put 
in evidence before any allegations were put in the bill of the trans- 
actions to which they refer. This satisfies me that they were never 
intended to be used in the suit for the purpose of supporting a fraud- 
ulent claim, and that if they were forged it was for a different pur- 
pose. Had they been changed for this suit, Primeau would have 
insisted on some claims being made which they would support. By 
far the most plausible explanation of them is that, if Primeau changed 
them at all, which I think most likely, he changed them for the pur- 
pose of showing to his customers that he had paid more for the 
properties than in fact he had. It was, for instance, most improbable 
that he should have thought he could have got from Granfield $10,- 

000 by so simple a mean^ as raising complainant's Exhibit 431. The 
same reasoning applies in regard to complainant's Exhibit 380.. While 
this explanation is most discreditable to him, and fortifies the infer- 
ences regarding his dealings with his customers, it disposes of the 
contention that he was corruptly using in the cause forged documents. 

1 do not believe this to be true, and so I need not consider whether or 
not I should follow Harton v. McKee (C. C.) 73 Fed. 568, if on 
the facts it was applicable. 

In regard to the second* defense, the suppression of documents, I 
should have thought nothing of it, but for Primeau's silly explana- 
tions. That he should not produce many of the very numerous letters 
which passed between them is not only not surprising, but is to be 
expected. Granfield also failed to produce a great many letters. 
In the case of Primeau especially, having no fixed place of business, 
being a man of extremely slovenly business habits, I am rather sur- 
prised that he can produce as many as he does. However, his at- 
tempts to explain their disappearance are childish, and I do not be- 
lieve them. These attempts do not by any means indicate that he 
' suppressed the letters, but only that he supposed he must show some 
excuse other than the truth. If his own letters to Granfield showed 
any diversity in the facts from those of Granfield's he produces, some 
suspicion might justly ensue, but they corroborate and serve to com- 
plete the extant letters of Granfield, and do not in any case that I can 
recall indicate that any of Granfield's lost letters were by their contents 
damaging to Primeau. The correspondence which is produced cer- 
tainly bears every internal evidence of being selected indiscriminately. 
How that could be the case if there had been any intelligent suppres- 
sion of damaging letters I cannot see. Granfield makes some effort 
to show that some of those which do not appear are especially signifi- 
cant, but he does not convince one. It is true that for a continuous 
period of some length all correspondence seems to have disappeared 
that had any consequence, but as to that period I have allowed nothing 
to Primeau. The utmost which Granfield can ask in any case, and 
even if Primeau had suppressed correspondence, is that he must suffer 
from the presumption of what they would have shown. I know of no 
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rule which directs me to turn him out of court. However, as I have 
said, I do not regard the charge of suppression as substantiated prima 
facie. 

The remaining objections concern Primeau's treatment of his 
customers. His own counsel attempts to explain the letters which he 
wrote to Granfield requesting him to make representations to his 
customers, but his efforts are wholly unsatisfactory in my judgment. 
It is quite clear that Primeau repeatedly suggested to Granfield that 
he write decoy and delusive letters. I find no instance in which I 
am certain that Granfield acceded to his requests, except respondent's 
Exhibits 214 and 215, in which Granfield wrote one letter to be used 
as a decoy to a customer, misrepresenting the price at which Primeau 
was to buy, and another letter to Primeau stating the real price. 
From a number of Primeau's letters I am, however, quite satisfied 
that he was ready to make any representations which were necessary 
to procure the sale of his stocks and claims, and that he tried to in- 
duce Granfield to join him in deceiving the buyers. It seems to me 
idle to attempt by ingenious explanations to account innocently for 
the suggestions which he kept making to Granfield. 

However, there is no direct evidence of any single sale of stock 
which was procured by misrepresentations unless it be some of the 
sales made to Brosseau and Roberge. ThesQ^ sales comprise but a 
small part of the money for which Primeau now asks an accounting, 
and there is no way that I know in which the money he procured from 
Brosseau and Roberge under false representations, if any, can be 
distinguished from the other money. Granfield's effort is rather so to 
discredit Primeau by proof of his dealings with his customers as to 
make it impossible for him to come into a court of equity. The up- 
shot of his contention is that the money which Primeau got from his 
customers, however it was obtained, was fair spoil for anyone else. 
Of course, if Granfield and he were together engaged in a corrupt 
conspiracy to defraud Primeau's customers, and if, in pursuance of 
that conspiracy, Granfield obtained the money, Primeau could not 
then come into this court and ask for an accounting based alone upon 
the corrupt contract. 

While I am not wholly satisfied that the parties entered into a 
contract involving the swindling of Primeau's customers as an inci- 
dent to its performance, certainly that is the worst construction that 
the evidence admits and for the purpose of argument I will assume it 
to have been the fact. After Primeau got the money he turned it 
over to Granfield to be eventually paid to the sellers. We may as-| 
sume that since the contract between them contemplated the acquisi- 
tion of the money by fraud neither party could have enforced any of 
its stipulations. Nevertheless, when Primeau got the money, it was 
his, in equity as at law, and all of it remained his money after it went 
into Granfield's hands, because Granfield took it only as his agent. 
Allowing to the utmost the invalidity of all the stipulations of the 
contract, the fact remains that Primeau's rights to the money are 
quite independent of the enforcement of any part of the contract, even 
if he had acquired it through the past performance of the contract. 
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When Granfield took it as agent, there remained nothing to be done, 
under the contract, but his pajrment of it to the supposed sellers, 
and that was an obligation that Primeau does not seek to enforce. 
He relies wholly upon his ownership of it once acquired, Granfield's 
possession of it as agent, and his failure to pay it over in accordance 
with his principal's instructions. Even a wrongdoer is not the prey 
of any spoliator who may outwit him. It is true that the law will 
enforce no part of a contract the performance of any stipulation of 
which is forbidden, but the parties do not become outlaws when they 
make such a contract, and their rights in equity as well as at law are 
the same as those of others, in so far as they do not require the en- 
forcement of any part of the contract. This is the result of the fol- 
lowing cases, all of which were in equity : Sharp v. Taylor, 2 Phil. 
Ch. 801; Harvey v. Vamey, 98 Mass. 118; Heath v. Van Cott, 9 
Wis. 616; Trice v. Comstock, 121 Fed. 620, 67 C. C. A. 646, 61 L. 
R. A. 176; Ownes v. Ownes, 23 N. J. Eq, 60; American Associa- 
tion, Ltd., V. Innis, 109 Ky. 595, 60 S. W. 388; Pitzele v. Cohn, 217 
111. 30, 75 N. E. 392. 

I do not at all agree with Primeau that the iniquitous conduct 
which will bar a suitor in equity must be directed against the de- 
fendant. The rule in trade-mark cases is quite enough to disprove 
that limitation of the rule at the present time, however it may have 
been originally. On the other hand, I do agree with him that the 
conduct must be such that the prosecution of the suitor's rights will 
of itself involve the protection of wrongdoing. It is quite true that 
again in the trade-mark cases the false . representations which dis- 
qualify the complainant need not be a part of the very trade-mark 
which the complainant wishes to protect (Manhattan Medicine Com- 
pany V. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 27 L. Ed. 706), but they 
must be used in immediate association with the trade-mark. While 
the cases do not explicitly so decide, I think the proper interpretation 
is that the association of the misrepresentation must be so close that 
they may be regarded as together one statement made to the public 
There is at least no indication in any of the cases that if the owner 
of the trade-mark had used a similar misrepresentation in a way quite 
disconnected with the trade-mark, although it was to effect the sale 
of his goods, such misconduct would put his whole business at the 
mercy of fraudulent competitors. In short, the "transaction," which 
must be illegal in order to defeat him, is the entire representation of 
which the mark is fairly a part Since, therefore, Primeau need not 
rely upon the illegal contract, but only upon rights which arose 
through its performance, I will not dismiss his bill. 

A further general objection is that Primeau could not have sup- 
posed Granfield to be his agent, because he knew that Granfield was 
acting in the interest of unknown sellers who paid him an indefinite 
commission for his services. This objection goes to the very heart 
of the bill's equity, because unless the fiduciary relation existed be- 
tween Primeau and Granfield, Primeau could not claim any interest 
in the funds which he paid to Granfield without rescinding the trans- 
action. In other words, if Primeau when he paid over the money. 
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intended it at once to belong either to Granfield or to Granfield*s 
principal, he cannot in equity reclaim it without completely unravelling 
the transaction. He cannot at once claim to be the buyer of the prop- 
erty and have any interest in the purchase price, even though Gran- 
field had wrongfully repr^ented to him that when it was paid, he 
(Granfield) would hold it in trust for another. 

I think that Primeau did not suppose that he lost the right of con- 
trol over the money, until Granfield paid it to the sellers, and that 
whatever he thought were Granfield's relations with them, he meant 
to retain the right to change its destination and indeed to recall it, 
while it was in Granfield's hands. My reasons for thinking this are 
that it was the custom of Primeau to change the destination of moneys 
after Granfield had received them, which he could not have done if 
the money belonged to the sellers as soon as it was sent Again, 
instead of sending on the whole purchase price at once, Primeau usu- 
ally sent it on in small installments, though he understood that the 
sellers Were to be paid in one or more substantial pajrments. From 
all the correspondence I am satisfied that Primeau looked upon the 
money he sent on as his own, until Granfield should have paid it over 
to the sellers. While Granfield contests the conclusion that he was 
acting for outside persons at all, I do not understand that he con- 
tends that if it be once admitted that he was acting for outsiders, I 
should assume that the payments when made must be treated as made 
to him irrevocably as the agent of the sellers. When, therefore, 
Granfield told Primeau that he had paid out to tihird persons what he 
was in fact keeping for himself, it was of no consequence whatever 
that Primeau supposed Granfield was getting commissions from such 
persons or that he was their agent. The payments which Granfield 
said he made never took place, and the money always remained Prim- 
eau's just as they had before he said he had paid it over. 

Before taking up the transactions in detail, it will be more conven- 
ient to consider some of the questions which recur in a number of 
instances. The most important of these is Granfield's contention that 
the letters which he wrote and which purport to show that he was 
offering properties of third persons, Primeau well understood to be 
mere decoys, designed to conceal from Primeau's customers that they 
were both disposing of their own holdings. He even explains Prim- 
eau's own letters to him as written in the same vein, and that Primeau 
used to show them to his customers before they were sent, as evi- 
dence of his own good faith. In the first place, I must premise any 
consideration of this explanation by saying that it must be well 
proved. When a man seeks to put so tortured an interpretation upon 
his own letters, and that too a most dishonest one, I shall, as judge 
of the facts, look very suspiciously on it, and expect of him that he 
make clear proof of it before I believe him. 

Ii Is. however, true that the parties at times clearly contemplated 
doing just this, and in at least one instance (respondent's Nos. 214 
and 215), that they did so. Unhappily the improbability of Granfield's ' 
explanation is therefore not so great, as it should be for the sake of the 
jg;ood faith of each, and the letters must be considered as they arise. 
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One check, however, for their authenticity is absolute, and that ex- 
ists whenever either Granfield or Primeau mentions the price at which 
Primeau is to buy. In all cases Primeau sold to his customers at 
greatly advanced prices. It would have been fatal to Primeau's 
supposed use of the letters to mention the price that he was in fact 
paying, and any letters which do mention the actual prices may be 
taken as certainly authentic. There are a great many such. 

Again, when in any given transaction there is one such letter which 
speaks of property as belonging to a third person who will sell for a 
given price, the rest of the correspondence touching that transaction 
and describing it as a proposed purchase from third persons must be 
taken as authentic, even when the price is not mentioned, because 
once the esoteric interpretation be abandoned it must be abandoned 
altogether as to that particular bargain. 

Still another indication of thp truth of the letters is to be found in 
Granfield's very frank though discreditable admissions that he thought 
it no wrong in general to deceive his customers regarding the actual 
ownership of those properties which he sold them. 

In some cases I have been somewhat puzzled to determine whether 
I should interpret phrases in the correspondence as indicating one of 
two possible situations. Granfield's letters at times can be read as 
meaning either that he had a good bargain which he could close with 
the seller for Primeau, or that he had already closed it for himself 
and needed the money to complete the purchase. There is a great 
difference between the two, because, in the first, Primeau was sending 
him money with which to buy for him, while in the second he was 
making a purchase of Granfield who simply needed the money to 
discharge his own commitments to outsiders. In solving this ambigu- 
ity I have had recourse to this reasoning: In all cases of the sort, 
Granfield was misstating the truth, because either he had in fact 
already bought and paid for the property, or he owed upon it only a 
small part of what he received from Primeau. Of course he must 
have had some motives for falsely saying that the money was to be 
paid to third persons, and the most reasonable motive was to conceal 
the fact that he was really selling to Primeau. This is corroborated 
by his own admissions that he thought it quite honest to deceive people 
about his own ownership of what he sold them, and that to Primeau 
especially he "did this" "in all our deals" (Respondent's Proofs, 
1171). Where there is doubt about which of these two constructions 
a letter should bear, I have therefore felt obliged to select that which 
Granfield has spoken of as the usual course between them. In a few 
cases it is quite clear that the other should be taken. 

Finally, fiie character in general of the correspondence is of conse- 
quence. When the parties did determine upon writing decoy letters 
they did not speak ambiguously as respondent's Exhibits Nos. 211 
and 216 plainly show. The credulity of Primeau's customers did not 
require fine maneuvering 6r delicate finesse, and besides it was very 
'easy to write the kind of letter which answered best. The passages 
showing a fiduciary relation occur in letters with all sorts of 
other material, and bear every internal evidence of frank communica- 
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tion between two men who have continuous and intimate business 
relations. It is in most cases very difficult to believe that they could 
have been intended for the deception of third persons, and, unless 
I have been entirely thrown off the truth, I have no trouble in dis- 
missing Granfield's interpretation of them, as the mere fabrication of 
a man who is put to an explanation, and who seizes the only possible 
one, which can gain any color from the relations of the parties. 

I shall therefore treat these letters as genuine except in such cases 
as I indicate a contrary opinion. 

The master will take and state the account in accordance with the 
foregoing directions, following the procedure laid down in Smith's 
Chancery Practice, vol. 2, p. 127 et seq., except that in place of taking 
out warrants from the clerk's office, the account will be filed with 
the master who will prescribe suitable times for each step. After 
the account is once stated, the master must take up the question of 
tracing the trust funds into the Raaler lease, as claimed in the bill. 
Primeau insists that some of the moneys which Granfield wrongfully 
got from him he used for the development of a mining claim called 
the Raaler, which he held on lease from a mining corporation. 

The parties wish to be further heard upon the question as to the 
tracing of these funds, and I shall therefore not pass upon it now. 
Let them fix upon any convenient date, and I will hear them at cham- 
bers. 



UNITED STATES V. ALLEN et al, 
. (Circuit Court, W. D. Washington, W. D. January 26, 1010.) 

No. 1,072. 

1. Mines and MiNCBAra (§ 45*) — Entbt or Coal Lands-<^anckixation ot 

Patents— Fbaud. 

Evidence held to show that two patents of public coal lands running 
to two persons were acquired as part of a general plan for procuring title 
In behalf of a single association to an area of coal lands in excess of the 
limits prescribed by law. 

[Ed. Note. — ^For other cases, see Mines and Minerals, Oent Dig. S 131 ; 
Dec. Dig. S 45.] 

2. Mines and Minebals (§ 42*) — Entbt of Coal Lands— Patents— Validitt 

— Fbaud. 

Where two persons were engaged in an unlawful combination to pro- 
cure title in behalf of a single association to an area of coal lands in 
excess of the limits prescribed by law, that only two claims aggregating 
320 acres allowed by Rev. St i 2347 (U. S. Comp. St. 1901, p. 1440), were 
actually patented to them, would not make the patents valid ; the unlaw- 
ful combination making the proceeding illegal from the beginning. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. f 123 ; 
Dec. Dig. I 42.*] 

8. Mines and Minerals (f 45*) — Voidable Patent— Oanoellation— Bona 
Fide Pubghaseb. 

A corporation was formed to take over two patented coal land claims, 
the patents being in fact voidable, having been illegally obtained, one of 
the incorporators being father of the patent holder, and he and another 

•For other cuei lee same topic ft fi numbbb In Dec. ft Am. Digi. 1907 to date, ft Rep'r Indexes 
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Incorporator haying: been parties to the transaction whereby the patents 
were obtained. The holder of the patent subscribed for all but four shares 
of the capital stock and sold to the corporation the two claims in pay- 
ment of her subscription. Upon issuance to her of the shares she immedi- 
ately transferred part of them to the treasurer of the company to be sold 
for the company's use. She was made secretary of the corporation and 
her father manager, and they continued to hold those offices until the 
present time, covering a period of five years. Held, that the corporation 
was not a bona fide purchaser for value without notice precluding the 
government from proceeding to cancel the patents, as one holding a voida- 
ble patent to public lands cannot protect himself against the process of 
the government by forming a corporation in which he is the dominant 
factor and conveying to it the premises which he has acquired in violation 
of law. 

[Ed. Note. — ^For other cases, see Mines and Minerals, Cent Dig. I 131; 
Dec Dig. S 45.»] 

In Equity. Action by the United States of America against Watson 
Allen and others. Decree for complainants. 

Elmer E. Todd, U. S. Dist. Atty., and Henry M. Hoyt, Sp. Asst 
U. S. Atty. 

Graves & Murphy, for defendants Helen Pack Wilson and Wilson 
Coal Company. 

DONWORTH, District Judge. The object of this suit is to cancel 
a patent issued to the defendant Helen Pack Wilson, covering the 
northwest quarter of section 10 in township 14 north of range 1 west 
of the Willamette meridian, situated in Lewis county in the Van- 
couver land district, in this state. Defendants Watson Allen and 
wife are merely nominal parties and have filed a disclaimer. The de- 
fendants really interested in the controversy are Helen Pack Wilson 
and Wilson Coal Company. As the basis of the suit, complainants 
charge that the patent was obtained by fraudulent evasion of the pro- 
visions of the statutes (Rev. St. §§ 2347-2351 [U. S. Comp. St 1901, 
pp. 1440, 1441]) governing the disposition of the vacant coal lands 
of the United States. The evidence leaves this issue free from doubt. 
The contention of the government is so clearly established that any 
detailed reference to the proof would be a work of supererogation. 
The important facts, however, may be recapitulated. 

Some time prior to the year 1901, R. A. Wilson and his son George 
B. Wilson became aware of the existence of coal on certain public 
lands in Lewis county. They and several of their acquaintances filed 
declarator/ statements in the Vancouver land office for the acquisition 
of a number of quarter sections of such lands; all the claims either 
adjoining or being in close proximity. When the time came for 
making entry and payment, the proceedings thus initiated were suf- 
fered to lapse, probably by reason of inability to make payment in 
accordance with the terms of the statute, $3,200 for each claim. 
Among those who filed these declaratory statements and allowed them 
to lapse was L. G. Wilson, a nephew of R. A. Wilson. The several 
members of the Wilson family were evidently acting in concert and 
composed in fact an association of persons formed for the purpose 

•For other caaei bm ume topic A f nuicbbb in Dec. it Am. Digs. 1907 to date, ft Rep*r Indezei 
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of acquiring coal lands. Their conduct clearly proves this. R. A. 
Wilson was the head of the association and managed and directed the 
proceedings for all. After the abandonment of the first proceed- 
ings, he was still of the opinion that a successful financial venture 
could be made by the acquisition and development of these coal 
lands, and in February and March, 1901, he caused new declaratory 
statements to be filed, as follows : 

"Coal declaratory statement No. 506, by Helen Padt Wilson for the north- 
west quarter of section ten (10), township fourteen (14) north, range one (1) 
west, W. M., filed February 20th, 1901. 

"Coal declaratory statement No. 507 by Katie Roberts Wilson for the 
southwest quarter (%) of the northeast quarter, and west half (%) of the 
southeast quarter (^) of section ten (10), township fourteen (14) north, range 
one (1) west, W. M., filed February 27th, 1901. 

"Coal declaratory statement No. 508 by Minn Marie Wilson for the east 
half (%) of the northeast quarter {%) and the east half (%) of the south- 
east quarter (%) of section ten (10) township fourteen (14) north, range one 
(1) west, W. M., filed February 27th, 1901. 

"Coal declaratory statement No. 509 by James R. Winston for the north- 
west quarter (%) of section fourteen (i4) township fourteen (14) north, range 
one (1) west, W. M., filed February 27th, 1901. 

"Coal declaratory statement No. 511 by Salomon Lauridsen and Henry 
Kamps, as an association, for the southeast quarter (%) of the northeast 
quarter (%), east half (%) of the southwest quarter, (%), and the southeast 
quarter of section four (4), township fourteen (14) north, range one (1) west, 
filed March 26th, 1901." 

These several locators were all acting in concert, and R. A. Wil- 
son was their joint representative. Helen Pack Wilson and Minn 
Marie Wilson are his unmarried daughters, who at that time, and 
for a considerable time thereafter, lived with him at his home in 
Seattle. Katie Roberts Wilson is the wife of L. G. Wilson. Later 
Virgil R. Wilson, another nephew of R. A. Wilson, made application 
to enter as coal lands the southwest quarter of the same section 10 
above mentioned, on the understanding that he would receive about 
$500 for his services in procuring the land and would turn it over 
to the interests controlling the other claims. Neither R. A. Wilson 
nor any of his associates had sufficient means to make payment for 
the lands at the land office and provide for development work, and 
they endeavored to find some person who would! finance their enter- 
prise. In May, 1901, R. A. Wilson made the acquaintance of P. C. 
Richardson and succeeded in making a financial arrangement witii 
him. Richardson did not have much money, but he had some Seattle 
real estate and a steamboat on the Yukon river, both of which he 
expected to be able to convert into cash, and to realize therefrom 
about $21,000 for the business venture. Pursuant to this under- 
standing between R. A. Wilson and Richardson, the Sterling Coal 
Company was formed under the laws of the state of Oregon; its 
capital stock being fixed at $500,000, and the incorporators being 
R. A. Wilson, George B. Wilson, and one resident of Oregon who had 
no real interest in the company. When that company was organized, 
R. A. Wilson and Richardson's attorney made a written proposition 
to the company reciting that they held title by warranty deed to 1,040 
acres of coal and timber land in Lewis county, Wash, (describing it). 
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giving its estimated value as $500,000 and offering to sell and con- 
vey it to the company in full payment of the capital stock. This prop- 
osition the company accepted. The lands so described included the 
quarter section involved in this suit and the other lands above de- 
scribed, though none of the claims had then reached the stage of pay- 
ment and entry. 

To assure the company that the proposition would be carried out, 
the several locators (including Helen Pack Wilson and Minn Marie 
Wilson) made deeds conveying the lands to R. A. Wilson, and he 
executed a declaration of trust stating that he held the conveyances 
in trust for the company. None of the deeds nor the declaration of 
trust was placed on public record. Richardson succeeded in selling 
his Seattle property and paid $8,300 into the hands of George B. Wil- 
son as treasurer of the Sterling Coal Company. Richardson also put 
the Yukon river steamboat at thfe disposition of the company; but 
nothing was ever realized from that asset, chiefly by reason of the 
subsequent falling out between the Wilsons and Richardson. In 
March, 1902, Helen Pack Wilson and Virgil Wilson duly entered their 
claims at the Vancouver land office. The $6,400 paid to the govern- 
ment at that time for these two claims was taken from the treasury 
of the Sterling Coal Company by George B. Wilson and was- a part 
of the money which Richardson had realized from the sale of his 
Seattle lots. The funds of the Sterling Coal Company also paid for 
the development work done on the claims and probably paid the ex- 
penses of the witnesses who went to Vancouver to testify before the 
land office authorities at the hearing at the time of entry. Before 
the time for entry arrived, however, the attorney representing the 
Wilsons before the land office stated to them that the lands could not 
be legally entered while the deeds executed to R. A. Wilson in trust 
for the company were outstanding, and the deeds were therefore re- 
turned to the grantors and destroyed. About the beginning of the 
year 1902, R. A. Wilson and Richardson each endeavored to secure 
for himself control of a majority of the stock of the Sterling Coal 
Company, with the result that at the annual meeting held in January 
of that year Richardson and persons friendly to him succeeded in 
voting a majority of the stock, whereupon R. A. Wilson and George 
B. Wilson withdrew from the stockholders' meeting. From that time 
forward the Wilsons and Richardson were antagonistic, and shortly 
thereafter a complete break took place betw^een the Wilsons and the 
Sterling Coal Company. The Wilsons have never admitted that the 
money paid to the government for the two patented claims was the 
same money that Richardson had paid into the treasury of the Ster- 
ling Coal Company, but that such is the fact is too plain for argument. 
Richardson made a total loss, so far as the evidence shows, of his 
investment in that company. In due course in the months of June 
and September, 1902, the patents in the usual form issued to Helen 
Pack Wilson and Virgil R. Wilson for the two quarter sections em- 
braced in their entries. 

On September 15, 1903, the Sterling Coal Company brought a suit 
in equity in this court, the bill being verified by Richardson as secre- 
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taiy, in which Robert A. Wilson, Helen Pack Wilson, Minn Marie 
Wilson, Kate Roberts Wilson, and L. G. Wilson, her husband, Salo- 
mon Lauridsen, Henry Kamps, and James R. Winston, were defend- 
ants. The prayer of the bill was that it be adjudged that Robert A. 
Wilson in the proceedings leading up to the acquisition of these 
claims acted as agent and trustee of the Sterling Coal Company, that 
the company ♦be decreed to be the owner of the claims patented 
to Helen Pack Wilson and Virgil R. Wilson, and that the company 
have a conveyance thereof. To this bill R. A. Wilson, Helen Pack 
Wilson, and Minn Marie Wilson severally demurred. After ar- 
gument the demurrer was sustained by Judge Hanford in a written 
opinion in which he called attention to the vagueness of many of the 
allegations and said : 

^If it can be determined from the averments of the bill, after Indalglng In 
aU fair inferences, that anything was agreed to with respect to the assign- 
ment of coal claims to be made to the corporation, it was an impracticable 
agreement, that is, something which could not be carried into effect, because 
the assignments to be made embraced a greater quantity of land than could 
be lawfully entered by an association, and it was not such an agreement as 
could be severed so as to be enforceable in part." 

The suit was therefore dismissed in May, 1904, for want of equity 
•on the grounds stated 

R. A. Wilson continued his endeavor to finance the property. Vir- 
gil R. Wilson conveyed his quarter section to Minn Marie Wilson, 
and thus the two daughters of* R. A. Wilson held the apparent legal 
title to the two patented claims. During this period R. A. Wilson 
gave to defendant Watson Allen an option on six coal claims; two 
of them being those held by his daughters, and the others apparently 
being those for which declaratory statements had been filed. The^wo 
daughters made deeds conveying the patented 320 acres to Allen with 
the understanding that the deeds should remain in escrow until title 
should be secured to the other tracts. After a delay of more than a 
year, the other tracts not having been acquired, Allen conveyed! both 
claims to Helen Pack Wilson. It is because of the deeds running to 
Allen (which about a year after their execution were placed on rec- 
ord, though Allen had not consummated and never did consummate 
the purchase of the property) that he is made a party defendant in 
this suit The declaratory statement originally made by Minn Marie 
Wilson was suspended by the land office authorities on their becoming 
acquainted with some of the facts herein mentioned, and thus the at- 
tempt to acquire the quarter section embraced in that application was 
defeated. For reasons not entirely disclosed, the remaining declara- 
tory statements do not appear to have led to any results in favor of the 
locators. 

It will thus be seen that the two patents running to Helen Pack 
Wilson and Virgil R. Wilson were acquired as a part of a general 
plan for procuring title in behalf of a single association to an area of 
coal lands greatly in excess of the limits prescribed by law. This 
case is not distinguishable in principle from that of United States ▼• 
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Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 67, 34 L. Ed. 640. In 
that case the court says: 

"The restrictions Imposed upon the entry and purchase of the vacant coal 
lands of the United States have been so clearly expressed that no doubt can 
exist as to the intention of Ckxngress In enacting the above sections. The stat- 
ute authorizes an association of persons to enter not exceeding 320 acres, and 
provides that only one entry can be made by the same person or association, 
and that 'no association of persons, any member of which shall have taken 
the benefit of such sections, either as an Individual or as a member of any 
other association, shall enter or hold any other lands under the provlslonB 
thereof.* 

"It is contended that the case made by the bill is not within the prohibi- 
tions of the statute, although the demurrer admits that the Trinidad Goal 
& Coking Company acquired the lands in dispute pursuant to a scheme where- 
by the several tracts were to be entered for its benefit, in the name of certain 
persons. Its officers, stockholders^ and employes ; the title, when thus obtained, 
to be conveyed to the company, which should, and did, bear all the expenses 
attending the entries and purchases from the government. This contentioii 
cannot be sustained unless the court lends its aid to make successful a mere 
device to evade the statute. The policy adopted for disposing of the vacant 
coal lands of the United States should not be frustrated in this way. It was 
for Congress to prescribe the conditions under which individuals and associa- 
tions of Individuals might acquire these lands, and its intention should not 
be defeated by a narrow construction of the statute. If the scheme described 
in the bill be upheld as consistent with the statute, it is easy to see that the 
prohibition upon an association entering more than 320 acres, or entering or 
holding additional coal lands, where one of its members has taken the benefit 
of its provisions, would be of no value whatevei?." 

In United States v. Keitel, 211 U. S.. 370, 29 Sup. Ct. 123, 53 L. Ed. 
230, this statement of the principles governing the construction and 
application of the statute wa§ reaffirmed and declared to be applicable 
as well to criminal as to civil proceedings. A pooling scheme made 
between individual entrymen and embracing more than 320 acres of 
coaV lands whereby each member of the combination agreed to hold 
each and every tract for the benefit of all, though the legal title was to 
remain in the several individuals, was declared unlawful by Judge 
Hanford in United States v. Portland Coal & Coke Co. (C C.) 173 
Fed. 566. The fact that onl)r two claims aggregating 320 acres were 
actually patented cannot avail the defendants. The unlawful com- 
bination made the proceedings illegal from the beginning, and, if the 
true facts had been disclosed in the papers filed in the land office, the 
entries could not have been received. Had it not been for the action 
of the land office authorities in suspending the claim of Minn Marie 
Wilson, d third quarter section would have been acquired by the as- 
sociation, and the failure to procure patents to the remaining claims 
was not due to any purpose to comply with the limitations of the stat- 
ute. The entire scheme was an attempt to evade these limitations, and 
public policy forbids that it should succeed in whole or in part as to 
any one concerned in the illegal acts. Though a different rule may 
apply under other statutes, the proceedings here are governed ex- 
clusively by sections 2347 to 2351 of the Revised Statutes. It is def- 
initely settled that the prohibitions contained in section 2350 apply to 
all entries for such lands, whether or not there has been a prior loca- 
tion and possession by the entryman under sections 2348 and 2349. 
These two sections merely give a "preference right of entry" to a 
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qualified person who has opened and improved a coal mine on the 
public lands and is in possession of it. The entry itself is provided for 
by section 2347. 

'Turning to section 2347, the preceding section referred to, It will be seen 
that the entry therein provided for 1b the cash entry made by applying to 
purchase the land, and cotemiwraneously therewith making payment for the 
same, which entry, as we have decided in the Keltel Case, excludes the right 
of a qualified person to make the entry in his own name with the money and 
for the benefit of a disqualified person." United States v. Forrester, 211 U. S. 
399. 29 Sup. Gt 132, 53 L. Ed. 2i5. 

The evidence satisfactorily establishes the fact that at the time of 
entering and paying for the two claims in question Helen Pack Wilson 
and Virgil R. Wilson were making the entries with the money of 
others and for the benefit of others as well as themselves in an attempt 
to secure for a single association acting as a unit a greater area of coal 
lands than is permitted b^ the law and particularly in contravention 
of the prohibitions of section 2350. 

It remains to be considered whether the Wilson Coal Company is in 
any better position than the patentees of the lands. The facts material 
to this inquiry will now be stated. 

In the summer of 1904, R. A. Wilson and George B. Wilson called 
at the office of L. E. Kirkpatrick, an attorney at law, who had recently 
come to Seattle, and told him of the coal lands. Negotiations followed 
with the result that Kirkpatrick agreed to form a corporation for 
acquiring and developing the two patented claims (then standing on 
the record in the name of Helen Pack Wilson) and agreed to invest 
therein certain money on his own account. The entire negotiations 
and arrangements were made between Kirkpatrick and R. A. Wilson 
and George B. Wilson ; the daughter being called in when the terms 
were practically agreed upon and the execution of legal documents 
was required. A corporation called the Wilson Coal Company (one of 
the defendants here) was organized under the laws of the state of 
Washington, with Kirkpatrick, Helen Pack Wilson, Watson Allen, 
and George N. Gilson as incorporators. Allen and Gilson appear to 
have acted as incorporators merely as an accommodation to the parties ; 
they subscribing to one share of stock each as a formality. The cap- 
ital stock was fixed at $65,000, divided into 6,600 shares of the value of 
$10 each. Helen Pack Wilson subscribed, for all but four shares of 
the stock and made a proposition at the first meeting of the company 
to sell to the company the two patented claims in payment of her sub- 
scription. This proposition was accepted, and accordingly she exe- 
cuted and delivered a deed dated October 11, 1904, conveying the two 
claims to the Wilson Coal Company. 

As soon as the articles of incorporation of the Wilson Coal Com- 
pany were filed, Richardson and his attorney, learning of that fact, 
called upon Kirkpatrick and told him that the Sterling Coal Company 
claimed to be the owner of these lands, that the Wilsons held the title 
for that company, that Richardson and his friends had contributed 
money towards buying the lands for that company, and that they de- 
sired to warn him and the Wilson Coal Company of the rights of the 
Sterling Coal Company. Kirkpatrick testifies that this conversation 
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did not suggest to his mind any idea that the land had been acquired 
unlawfully, as he was not familiar with the coal-land laws and did not 
know anything, practically speaking, about the methods of acquiring 
title from the government. A short time after this conversation, the 
Wilson Coal Company received the conveyance of the two claims from 
Helen Pack Wilson, and the 6,496 shares of its capital stock (fully 
paid) were issued to her. She immediately transferred 2,500 of these 
shares to the treasurer of the company to be sold for the company's 
use. Shfe was also made secretary of the company and has ever since 
held that office. Just how much of the stock had passed to the hands 
of other parties before the beginning of this suit (February, 1905) does 
not appear. The company's stock books were not offered in evidence. 
It is shown, however, by Kirkpatrick, that in October and November, 
1904, he had taken 600 shares (par value $10 each) at 50 cents on the 
dollar, and two other persons took 100 shares and 50 shares respect- 
ively ; one paying cash to the company, and the other agreeing to pay 
in labor. At the time the evidence was taken (July,. 1908) the stock 
had been increased, and about 8,500 or 9,000 shares were outstanding. 
Of these Helen Pack Wilson then held 3,600 shares. Kirkpatrick had 
increased his holdings to 1,QOO shares. In addition to the two Wilson 
coal claims, the company acquired an adjoining 40-acre tract. Its 
mining operations have been of an active character, but have been al- 
most wholly confined to the 40-acre tract. R, A, Wilson has been 
its manager. 

These facts, in my opinion, fall far short of putting the Wilson 
Coal Company in the position of a bona fide purchaser for value with- 
out notice. A person who holds a voidable patent to public lands can- 
not protect himself against the process of the government by forming 
a corporation in which he is the dominant factor and conveying to 
it the premises which he has acquired in violation of law. So 
far as the evidence discloses, at the time of the commencement of 
this suit the holdings of Helen Pack Wilson and the treasury stock 
composed all but 750 shares out of the 6,500 shares constituting the 
company's capital stock. I have stated somewhat fully the circum- 
stances which the government claims to have charged Kirkpatrick with 
notice of the invalidity of the Wilson title before he .made any invest- 
ment in the company. It may be questioned whether those circumstan- 
ces would have been sufficient to charge him with notice if he had 
purchased the land, considering the respect due to a United States 
patent and the scant attention usually paid to claims of a defeated lit- 
ii^ant. But that question I am not called upon to decide. That Kirk- 
patrick is free from any suggestion of wrongdoing is clear beyond 
question, and the only claim is that the circumstances were sufficient to 
impose upon him the duty of investigating further. However, it was 
the corporation that became the grantee of the land. Kirkpatrick and 
others only acquired some of the stock that the corporation issued to 
Helen Padc Wilson in return therefor. R. A. Wilson, the real party 
who arranged with Kirkpatrick for the corporate transaction and be- 
came the corporation's business manager, and Helen Pack Wilson, 
who received practically all of the corporate stock and became its 
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secretary, were fully mfonned of the facts affecting the title, and their 
knowledge was the knowledge of the corporation. It is to be re- 
gretted that, before the government brought suit, some apparently in- 
nocent parties had acquired stock; but, if that fact should be con- 
sidered sufficient to nullify the knowledge which the corporation had 
already acquired, it would be practically impossible to make any cor- 
poration restore property illegally obtained. Changes in the holdings 
of stock of corporations occur with more or less frequency. One of the 
risks that are taken by purchasers of corporate stock is that, by rea- 
son of facts known to the officers of the corporation and the persons 
in control of affairs, its title to its apparent assets may not be as secure 
as the public records seem to indicate. The fact that transfers of the 
stock of a corporation have taken place may, in a proper case, be ma- 
terial in considering the question of laches ; but to declare the Wilson 
Coal Company a Iwna fide purchaser of this property because of the 
stock transfers shown here would be to announce a principle not sus- 
tained by any authority cited, and, in my opinion, not supported by any 
good reason. 

I therefore conclude that complainants are entitled to a decree can- 
celing the patent. 



THE GEORGIO et al. 
(District Court, S. D. New York. May 31, 1910.) 

1. Collision (8 82*) — Steam Vessels Meeting in Fog— Speed. 

Where a steamship for some 15 minutes prior to collision with a meet- 
ing vessel in a fog had been going at slow and dead slow speed, and was 
barely moving at the time of collision, her prior speed is immaterial. 

[Ed. Note. — For other cases, see Collision, Cent Dig. S$ 170-174 ; Dec. 
Dig. § 82.*] 

2. Collision (| 84*)— Steam Vessels in Fog— Violation op Rules. 

Article 16 of the Inland Navigation Rules (30 Stat ©9 [U. S. Comp. St 
1901, p. 2880]), which provides that "a steam vessel hearing, apparently 
forward of her beam, the fog signal of a vessel, the position of which is 
not ascertained, shall, so far as the circumstances of the case admit, stop 
her engines, and then navigate with caution until danger of collision is 
over," Is mandatory, and its violation creates a very strong presumption 
of fault, and casts upon the offender the burden of showing by clear tes- 
timony that his error did not contribute to an ensuing collision. 

[Ed. Note. — For other cases* see Collision, Cent Dig. §| 168, 176; Dec. 
Dig. I 84.* 

Collision rules — speed of steamer in fog, see note to The Niagara, 28 C. 
C. A. 532.] 

8. COLLISION (§ 83*)— Steam Vessels Meeting in Fog— Mutual Fault^Vio- 
LATiON OF Rules. 

A collision in the Main Ship Channel to New York Bay in a fog be- 
tween the meeting steamships Georglc and Finance, In which the latter 
was sunk, held due to the fault of both vessels, each of which heard the 
fog signals of t^e other forward of her beam In a position not ascer- 
tained, but did not stop as required by article 10 of the Inland Naviga- 
tion Rules (30 Stat 99 [U. S. Comp. St 1901, p. 2880]), but continued 
ahead until the signals had been repeated three or more times, each time 
closer, when both were going at moderate speed and a compliance with 

*For other casei see same topic A 8 kctmbbr in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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I the rule would have avoided the collision. The Finance held also in fault 
for being on the wrong side of the channel. 

[Ed. Note.— For other cases, see Collision, Cent Dig. || 156, 167, 175; 
Dec. Dig. § 83.*] 

In Admiralty. Proceeding by the Oceanic Steam Navigation Com- 
pany as owner of the steamship Georgic for limitation of liability for 
damages occasioned by collision between that vessel and the steam- 
ship Finance. Decree for limitation of liability, and finding both ves- 
sels in fault. 

Mr. Montgomery and Mr. Kirlin, for the Georgic. 
Mr. Rogers and Mr. Burlingham, for the Finance. 
Mr. S3mimers and Mr. Kneeland, for divers cargo owners and un- 
derwriters. 

HOUGH, District Judge. From the voluminous testimony in this 
case a few facts'can safely be said to be either admitted or so plainly 
proven as to require only statement without discussion of the evi- 
dence. On the morning of November 26, 1908, there was a collision 
between the Georgic and the Finance in the Main Ship Channel to 
the eastward of a north and south line drawn from the Hook Beacon 
to Buoy N 4 and (having regard to the line of channel buoys) between 
Buoys N 4 and N 2i^. The vessels came together with the bow of 
the Georgic against the port side of the Finance at a point not more 
than one-third of the Finance's length forward of her extreme stem. 
The angle of collision between the port sides of the two steamers 
was between 3 and 4 points. A more definite statement is not neces- 
sary, nor attainable. The moment of contact according to the Geor- 
gic's time was between 7:44 and 7:45 a. m.; more than this cannot 
be positively asserted, but it was probably nearer 7 :46 than 7 :44. It is 
not possible to compare the times when similar or related orders were 
given on the two vessels, because, although the time record on the 
Georgic is ample, and I think proven to be accurate, the Finance 
became a total loss, all her records and documents have disappeared 
and one of her engineers lost his life. All statements of time from 
the Finance can therefore be nothing more than efforts of memory, 
and the only thing plain is that her clocks were somewhat faster than 
those on the Georgic. In the view taken of this cause, however, I do 
not think that the exact moment of order given or maneuver executed 
on the Finance is of great importance in reaching decision. 

The Georgic is a large and full-powered steamer with twin screws, 
558 feet long, was at the time of disaster in proper trim, with an 
average draft of about 20 feet, and was bound in from Liverpool to 
this port. The Finance was a much smaller, single screw, boat, 295 
feet long, of lighter draft, and bound out from New York to Colon. 
For some time prior to the early morning of November 26th the 
weather in the neighborhood of Sandy Hook had been foggy, and 
both steamers spent the night preceding collision at anchor; the 
Georgic outside of Gedney's Channel, the Finance southwesterly of the 
"Spit Buoy" near the southwest spit of Flynn's KjioU (her exact posi- 

•For other caaet mm fame topic A 8 mvubbb in Doc. ft Am. Diga. IMT to dato^ 4 Bap'r Indasia 
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tion will be considered hereafter). Shortly before 7 a. m. of the 26th 
the fog lightened, and each ve;5sel hove up anchor and proceeded on 
her way. Each was in charge of a Sandy Hook pilot, each was fully 
manned and competently officered, and no substantial complaint has 
been made by any party as to improper sounding of fog signals or 
lack of lookouts properly stationed. Each vessel had a leadsman at- 
tending to his duties, and the Georgic, besides maintaining men sta- 
tioned on bridge and forecastle head, as is customary on entering 
port, had an officer and two men in the crow's nest, which is situ- 
ated between 30 and 40 feet above deck, about 50 feet from the bow 
and approximately 100 feet forward of the bridge. After leaving 
their respective anchorages both vessels were disappointed in finding 
the fog grow thicker as they advanced. To me the testimony from 
the Georgic's crow's nest is of great importance. It shows that the 
fog lay low where it was thickest, and where this collision occurred — 
i. e., to the westward of the turn out of Gedney's, and into the Main 
Ship Channel ; and indeed, if it be not matter of common knowledge 
that fog encountered in patches and upon the whole clearing with 
the morning sun does lie low, it is at least common knowledge that 
such is the usual testimony in collision causes. Therefore I find no 
difficulty in believing that Second Officer Hague, in the crow's nest of 
the Georgic, is the witness of education and intelligence who had the 
best opportunity of observing the manner in which the two vessels 
neared each other. 

The disputed questions of fact relate to : (a) The respective speeds 
of the approaching vessels ; (b) the courses steered by them while so 
approaching ; and (c) the place of collision. 

Preliminary to consideration of these points it may be noted as a 
matter not open to discussion that the Finance sank and for a long 
time remained at a point between 750 and 800 yards, very slightly west 
of north (true) of bell buoy No. 6. It is also admitted by all that the 
tide movement in this region on high water (and the tide was ap- 
proximately high between 7 and 8 a. m. of November 26th) is north 
or a little to the west thereof. One method, therefore, of ascertain- 
ing the place of collision is to discover from the evidence how long 
the Finance remained off the bottom after collision, and how far she 
traveled with the tide before she stopped by contact with the mud. 

Inasmuch as the Finance contends that the Georgic's bow pierced her 
side to a depth of about 8 feet and that although just before collision 
her engines were put full speed ahead, she had attained little if any 
headway through the water, it is an assumption obviously favorable to 
the Finance that after being struck her progress to the eastward was 
practically nil. As it is also admittedly true that the vessels were in con- 
tact but for a moment, it follows that the only movement of the Finance 
after collision was her tide drift. Irrespective, therefore, of the very 
important question whether this collision happened on the southerly or 
northerly side of the Main Ship Channel, it is obvious that a line from 
bell buoy No. 5 through the wreck of the Finance must run approxi- 
mately throu|:h the point of contact between the two ships. It fol- 
lows from this that knowing where and when the navigation of both 
vessels just before collision began, we know the distance that each 
130F.-4)5 
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traveled in a time capable of accurate measurement on the part of the 
Georgic and of approximate estimation, on that of the Finance. 

The speed of the Georgic from the time she .weighed anchor out- 
side of Gedney's Channel until she had Buoy N B 2 abeam at 7:28 
a. m. seems to me wholly unimportant. She hadi come up Gedney's see- 
ing the buoys on each side. There was no difficulty in such naviga- 
tion, and no reason appears why she should not have gone faster 
than even the highest speed imputed to her at that time by the claim- 
ants. The language of Brown, J., in the Ludvig Holberg, 157 U. 
S. at page 67, 15 Sup. Ct. at page 480 (39 L. Ed. 620), is with slight 
changes applicable to this litigation. It was there said that if a col- 
tiding steamer "ran 20 miles an hour down to the Narrows, and was 
running dead slow at the time she first heard the whistle (of the other 
vessel), fault could not be imputed to her for her previous speed." 
If, by the Georgic's time, the moment of collision be taken as early 
as 7:44, that vessel required 16 minutes to travel from Buoy N B 2 
to the point of collision. This distance cannot be (no matter on which 
side of the channel the disaster occurred) more than 2,200 yards, 
and computation gives an average speed for the distance of less than 
four knots per hour. But her engines, which were at slow when 
passing out of Gedney's Channel, were put dead slow at 7:36, slow 
again at 7:38, dead slow at 7:39, and stop at 7:41. This shows an 
almost continually decreasing speed and tends strongly to confirm the 
repeated statements of her officers that she barely had steerage way 
(or words to that effect) shortly after her engines were stopped. At 
7 :42 the engines were reversed, and I find nothing in the testimony to 
discredit the statements that at the time of collision the backwater 
from her propeller had nearly come abreast of her bridge and the ' 

leadsman had obtained an up and down cast of his line. ] 

I do not think that the rule of moderate speed in a fog could have ! 

been more strictly adhered to than it was by the Georgic, and I find | 

nothing in the evidence to justify the assertion that her speed was | 

excessive. This view is, I think, strongly confirmed by the fact, sworn | 

to by almost every witness and contradicted by none, that although ; 

the Georgic came in contact with the Finance at an angle of certainly 
not over 4 points, the port sides of the two vessels never closed in on I 

each other, which must mean that the force of collision was not suffi- i 

cient to swing the Finance against the Georgic. If the blow had been j 

such an one as a vessel of the Georgic's bulk would surely have de- | 

livered if more than barely moving, their swinging together could not I 

have been prevented. The speed of the Finance cannot be gauged by I 

any evidence so satisfactory or reliable. Undoubtedly at the moment 
of collision her engines were goin^ full speed ahead. How long they j 

had been in such operation is variously stated from half a minute to 
two minutes. What they had been doing before they were put fuU 
speed ahead is a question that can only be decided by considering tes- 
timony which varies from that of the pilot, who says that they had 
been at rest for from three to five minutes, to that of one of the 
engineers who says that they had been going full astern and were put 
full ahead without any stop order between.. I can discover no ground 
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. for a more definite finding than this, viz., there is a general consensus 
of evidence from the Finance that she was actually tmder way for 
about 35 minutes before collision. In that time she traversed a dis- 
tance of approximately 5,200 yards. Her average speed was therefore 
less than four knots, and she had so far overcome her headway before 
collision as to make some very competent observers on the Georgic 
believe that if she had not gone full speed ahead collision might have 
been avoided by the Georgic's passing the Finance's bow. This un- 
friendly criticism, in connection with tfie opinions of the Finance's 
witnesses, convinces me that the speed of the latter vessel was not ex- 
cessive — ^i. e., she was able to control her movements if she other- 
wise obeyed the law ; but, I do not think that when the vessels were 
within sight of each other she was so nearly stopped as was the 
Georgic. 

Inquiries as to the courses of the two vessels and the exact place of 
their collision may be pursued together, for solution depends upon 
the same evidence. No reason appears to me to doubt the evidence 
from the Georgic as to the courses steered by that vessel after Buoy 
N B 2 was abeam at 7 :28 a. m. She steered the channel course of 
west by south and passed within less than a ship's length of Buoy N 
2^^ on that course. How near she passed to Buoy N B 2 is a question 
upon which her own witnesses are not fully agreed, and her pilot 
gives a greater distance than do the other observers. 

Estimates of time and distance are so notoriously difficult to form, 
so hard to remember, and so wholly unreliable as to have become pro- 
verbial for uncertainty. Yet one result of this is that uniformity in 
such estimates is often ground of just suspicion, and it is rather from 
an average of apparently honest impressions than from positive evi- 
dence that the result must be reached. I am therefore of opinion 
that the Georgic passed N B 2 probably somewhat closer than she 
did 2^, and adhered to her channel course of west by south until 
very shortly before collision when she ported a point. This course 
brings the Georgic. well over to the northerly side of the channel, and 
that course I believe she held, not only because the weight of the 
evidence shows it, but because it was a natural — i. e., the easiest — ^thing 
to do. By creeping along the north side of the channel and main- 
taining the channel compass course she would keep in sight of the line 
of red buoys and thereby most readily escape the danger of going 
aground. 

In ascertaining the course of the Finance the exact location of her 
anchorage is important. It has been given as an estimated distance 
from the "Spit Buoy," and also by bearings on the Spit Buoy and 
Black Buoy No. 1. The indicated positions are not identical by about 
150 yards, but the difference does not seem to me very material, for it 
is abundantly testified to from the Finance that after she got under 
way at least one and probably two of the red buoys on the north side 
of. the channel were seen not far distant on her port side. 

The steamship Corona had been lying at anchor not far from the 
Finance;^ she went out ahead of the latter vessel, and her pilot has 
testified in this case. He proceeded to sea by pidcing his way from 
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red buoy to red buoy along the northerly side of the channel, a pro- 
ceeding as illegal as it is usual ; and I remain of the opinion that the 
same usual procedure was in the mind of the pilot of the Finance when 
he actually got under way at or a little before 7 a. m. of November 26th. 
It is to be remembered that although the master and pilot of the Fi- 
nance declare that it was ultimately their intention to go out by the 
south channel (a proceeding permitted by the light draft of their ves- 
sel) such was not the purpose of the pilot until he had been under way 
for approximately half an hour, and the' reason he gives for changing 
his mind and trying for the south channel is that he heard the Geor- 
gic's whistle. 

The compass courses that he gives in explanation are as follows: An 
easterly course from anchorage until the bell on Sandy Hook bore 
about south southeast ; then east by north (which is the channel course 
for Gedney's) until he heard "the steamer coming in," and then "I 
told the captain we would keep to the southward so as to keep out of 
the way of ships coming in through Gedney's ; we intended to go out 
through the south channel." And he accordingly changed his course 
to east southeast, and maintained that until collision was inevitable. 
The pilot's statement that he laid an east by north course when the 
bell on Sandy Hook bore about south southeast is repudiated as a mis- 
take by counsel for his own ship; but I find in the testimony no other 
or more definite statement as to when the easterly course was changed 
to east by north. If the Finance started from either of the positions 
assigned as her anchorage by her own witnesses, the sooner she laid 
an east by north course the nearer she was to the line of the red buoys 
and the northerly side of the channel. Starting from the same anchor- 
age the longer an easterly course was maintained the further to the 
southward would her east southeast course get her at the moment of 
collision. 

An effort has been made in argument to show that the Finance's 
pilot did not mean' the bell on Sandy Hook, but "the bell buoy oif the 
point of the Hook" — ^i. e., vbell buoy No. 5 ; but this argument is 
coupled with the assertion that the Finance had been upon her east 
southeast course for at least five minutes before she sighted the Geor- 
gic. This statement of the course of the Finance is open to criticism 
in at least two particulars: (a) It is so inaccurate and indefinite a 
statement that when coming from the pilot in charge of navigation 
it invites doubt as to his accuracy or reliability or both; and (b) 
if taken, as counsel for the Finance urged it upon the court, it 
places the point of collision within 200 yards or less of bell buoy 
No. 6. I cannot accept the story of the Finance as to courses as 
interpreted by her own counsel, because (1) as above stated it was more 
natural for her to follow the Corona ; (2) it is whoUv inconsistent with 
the credible and coherent statements regarding the courses of the 
Georgic ; and (3) if the collision happened anywhere near (i. e., within 
200 yards of) bell buoy No. 5, it is impossible that the tide movement 
could have carried the Finance to the place where she now lies sunk 
within the time she remained afloat. The question as to how long the 
Finance remained afloat is therefore important, and almost every wit- 
ness from that vessel has been asked to give his opinion* Opinions 
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Qti such a point are peculiarly open to the criticism made in The St. 
Louis, 98 Fed., at page 761, 39 C. C. A., at page 262 ; i. e., the wit- 
nesses are "speaking from impressions rather than from any tangible 
evidential facts. The time for observation consisted of [a] few sec- 
onds, fraught with apprehension and excitement." 

The recorded opinions in this case run as high as twelve minutes, 
but first officer Peterson said : 

"When the boats pulled apart, I don't know whether the Finance went any- 
way at all. I think she droppe^l right down. She sank Just about where she 
Btruck. There wasn't very much change.** 

And Captain Mowbray declares that: 

''After the vessel struck it was about five .minutes before the Finance's 
stem touched the bottom, and it may be took* five minutes more for her to 
sink'*; 

while the bow lookout says : 

"The tide swung the Finance a little till she stru<* the bottom. • . • • 
The Finance lay just like a log; she didn't move nowheres, but Just where 
the tide took her." 

The comparisons arid similes of the witnesses are of more impor- 
tance than their guesses at time. Considering how many of the people 
on the Finance had to jump for their lives, and that when her stem 
was once on the bottom she could scarcely have moved at all, I am un- 
able to believe (as^above stated) that the place of collision contended 
for by counsel for the Finance is either proven or possible. It may also 
be noted that the soundings made by the leadsmen on both steamers are 
more readily suggested by the chart on the northerly side of the chan- 
nel than anywhere else, and the sounding said to have been taken by 
the leadlsman on the Finance just at collision or immediately there- 
after cannot possibly be identified elsewhere than well to the northerly 
edge of the channel. Without reg?ird, therefore, to just where or when 
the Finance's turn to east southeast occurred, nor how far she traveled 
upon that course, it must be found that she was, when in collision with 
the Georgic, on the wrong side of the channel, having gone there with 
deliberation and without necessity, and was therefore at fault. -The 
Sea King, 114 Fed. 535, 62 C. C. A. 349 ; The No. 4, 161 Fed. 847, 88 
C. C. A. 665. 

There came a time when the vessels saw each other ; how far apart 
they then were has been the subject of much testimony and more dis- 
cussion. A fair average of the estimates is in my jud^ent between a 
length and a length and a half of the Georgic. It is plain that the first 
person on the Georgic to see the Finance was Officer Hague in the 
crow's nest. He saw her after he had heard her whistle once, and 
that whistle was on the starboard bow. He first saw her masts, and 
thinks it was two or three minutes from the time he saw them until he 
perceived her hull. He saw two masts and they were "a little open 
across our bow," and when the hull appeared in sight about 600 feet 
awav the Finance was plainly crossing the bow of the Georgic from 
starooard to port, i, e. going in a general southerly direction. That this 
was a situation of very great danger is too plain for comment. Hague 
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made prompt report of what he had heard and seen, and the responsi- 
bility for acting upon his report rested solely on Nichols, the pilot in 
charge of the Georgic. Whether he heard, or hearing paid any atten- 
tion to the report from the crow's nest, is not plain from the evidence, 
but it is clear from his own evidence that he heard the Finance's whistle 
two or three minutes before he sighted her, and the whistle sounded 
about a point on the starboard bow. The third whistle he heard nearly 
ahead, and he then stopped his engines and ported his wheel. This he 
admits was "with reference to the third whistle." 

Dougherty, the pilot of the Finance, is even more definite in his state- 
ments: fie had himself piloted the Georgic several times, and could 
and did distinguish her whistle as that of a White Star ship. He 
thought he heard this familiar sound about three points on his port bow, 
and it grew louder as the steamer got closer. He first heard the whistle 
he believes about 10 minutes before collision, but he repeatedly states 
, that he heard it four or five times, on his port bow and getting closer, 
before he stopped his engines. It is thus positively asserted by both 
pilots that each distinctly heard forward of his beam the fog sigpial of 
a vessel the position of which was not ascertained. Yet Nichols heard 
that whistle repeated three times, and Dougherty four or five times, 
before they respectively stopped the engines of the valuable vessels they 
had in charge. I think this is a plain violation, by the pilot of each 
vessel, of article 16 of the Inland Rules. That article is mandatory 
in that it declares that a steam vessel in the position above described 
"shall, so far as the circumstances of the case admit) stop her engines." 
[ see nothing in the circumstances revealed by the evidence which pre- 
vented stopping the engines of each vessel. Quite naturally counsel for 
both steamers have said very little about this point, which is pressed 
upon the court by the cargo owners. It is asserted as an authoritative 
declaration that the Supreme Court said in The Ludvig Holberg, 
supra, page 68 of 167 U. S., at page 480 of 15 Sup. Ct. (39 L. Ed. 
620): 

''No case has ever held that a steamer was obliged to stop at the first 
signal heard by her unless its proximity be sudi as to indicate immediate 
danger.*' 

Undoubtedly that was the rule under the international regulations of 
March 3, 1885, article 13 ; but article 16 of the International Rules of 
1890 (identical with the same article of the Inland Rules of 1897) has 
been differently construed in decisions binding upon me. In The St. 
Louis, supra, the Circuit Court of Appeals for this circuit held a much 
less flagrant violation of this article ground for the application of the 
rule : 

**That whenever it appears that one of the vessels (in collision) has neg- 
lected the usual and proper measures of precaution the burden Is upon her 
to show that the collision was not owing to her neglect" 98 Fed. 752, 39 
C. a A. 263. 

In Re Clyde S. S. Co. (D. C.) 134 Fed., at page 97, it was held that a 
failure to observe the precaution imposed by this article "creates a 
presumption of fault" ; and the same rule was applied in El Monte, 114 
Fed. 796. In the case last cited at page 800 is a reference to the pro- 
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ceedings of the Maritime Conference which adopted this rule, and I 
entirely agree with Judge Adams that it was put on the statute book 
on the recommendation of that conference in order that stopping at 
the first whistle should be imperative and because the conference and 
the Legislature did not wish "to leave too much to the navigator's 
judgment." Any violation thereof should in my opinion create a 
very strong presumption of fault, and cast upon the offender the bur- 
den of showing by clear testimony that his error did not contribute to 
collision and subsequent damage. The rule is very forcibly stated in 
The H. F. Dimock, 77 Fed. 230, 23 C. C. A. 123, and I perceive noth- 
ing opposed to it in Dunton v. Allan S. S. Co., 119 Fed. 590, 56 C. 
C, A. 541, for in that case it plainly appears that the engines of the 
steamship were stopped "immediately upon hearing^' the first sound 
signal of the vessel with which she afterwards came in collision. 
Thus a presumption of fault attaches to both vessels for violation of 
the statutory rule. Neither has borne the burden laid on her thereby. 
On the contrary, the moderate speed at which each was going when 
the other's whistles were heard, and the narrow margin by which the 
bounds of safety were overstepped, are proof conclusive that, even with 
the Finance on the wrong side of the channel, injury would have been 
avoided if the law had been obeyed. 

In this as in so many other collision cases arising in New York Har- 
bor, the result is reached with mortification, in that I am convinced that 
the pilots thrust by local law upon vessels of great cost, well manned 
and equipped, and carrying valuable lives, are guilty, not of errors of 
judgment only, but of total ignorance of the fundamental statutes af- 
fecting their calling. The depositions of all the pilots testifying in 
this cause have been scanned in vain to find any indication of knowl- 
edge by them of such matters as the narrow channel rule, or of even 
a statutory recommendation to stop the engines promptly on hearing a 
fog whistle forward of the beam. 

For the reasons indicated, a decree will be entered, permitting limita- 
tion and declaring both steamers at fault 



TROXELL T. DELAWARE, U & W. R. 00. 

(Plrcalt Court, B. D. Pennsylvania. August 6, 1910.) 

No. 691 

1. GotTBTB (15 353, 854*) — ^Fedesal Courts — Pbacticb iw State Coubts—Nxw 
Tbiai/— Motion fob Judomjcnt Non Obstante. 

Pennsylvania Practice Act April 22, 1895 (P. !#. 286), authoirizing a mo- 
tion for a new trial and for a Judgment non obstante veredicto, Is appU- 
cable to actions at law tried in the federal courts sitting In that state. 

[Ed. Note. — For other cases, see Courts, Cent Dig. S§ 933, 934: Dec. 
Dig. H 353, 354.* 

Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell v. Reed, 6 a a A. 594; Nederland Life Ins. Co. r. 
Hall, 2T a C. A. 392.] 

«For oUi«r cmm mo same topic A i mtjicbsb in Doo. A Am. Digs. 1M7 to date, A R^*? Zh4«zM 
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2. CouBTS (5 299*)— JuBisDicnoN— Interstate Gohicebce— Pleading. 

Where, in an action against an interstate carrier for death of a serv- 
ant, the complaint alleged that def^idant was engaged in transporting 
both freight and passengers, and of interstate and foreign commerce, such 
averment did' not allege that defendant was engaged in the transporta- 
tion of freight and passengers "in" interstate and foreign commerce, and 
must therefore be taken as an averment of the transportation of freight 
and passengers in both interstate and Intrastate commerce. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 841; Dec. Dig. f 
299.*] 

8. Masteb and Servant (§ 86*) — ^Death of Sebvant— Intebstatx BicPLOTts^ 
EIhployeb's Liability— Dxolusiveness. 

Where a fireman on a train carrying both interstate and intrastate 
commerce was killed, his widow was not limited to suit under the federal 
employer's liability act (Act April 22, 1908, c. 149, 85 Stot 65 [U. S. Comp. 
St. Supp^ 1909, p. 1171]), but was also entitled to sue under a state law 
not In conflict therewith. 

[Ed. Note. — For other cases^ see Master and Servant, Cent Dig. § 137; 
Dec. Dig. I 86. •] 

4. Masteb and Sebvant (§ 286*) — Death of Sebvant— Railboads^Negli- 

OENCB— Question fob Jubt. 

In an action for death of a railroad fireman in a collision between his 
train and certain cars which escaped from a grade siding, whether the 
railroad company was negligent in perniittiug the cars to escape, or in 
failing to provide a derailing switch, held for the Jury. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. § 1020; 
Dec. Dig. { 286.*] 

5. Masteb and Sebvant f§ 217*) — ^Death of Sebvant— Assumed Risk. 

Where a railroad fireman had placed certain cars on a grade siding the 
day before he was killed by the escape of the cars in a collision between 
them and the train on which he was employed, and had knowledge that 
the switch was not provided with a derailing device, but he had not actual 
knowledge of the danger which existed by reason of defendant's failuze 
to provide such derailing device, he did not assume the risk. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. | 588; 
Dec. Dig. f 217.* 

Assumption of risk incident to employment, see note to Chesapeake k 
O. R. Co. V. Hennessey, 88 C. a A. 314.] 

6. Witnesses (§ 37*) — Competency— Knowledge. 

WBere, in an action for death of plaintiff's husband, she testified that 
she had seen his check for his monthly pay, she was properly permitted to 
testify as to his earning capacity. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. U 80-87; Dea 
Dig. $ 37.*] 

7. Appeal and Ebbob (J 1048*) — Evidence— Pbejudice. 

Defendant was not prejudiced by the interrogation of a witness on a 
subject concerning which the witness testified he had no knowledge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. {| 4140, 
4158, 4159; Dec Dig. | 104&*] 

& E^riDENCs (I 513*) — ExpEBTS— Subject of Ex^bbt Tebthcont. 

Where a railroad fireman was killed in a collision between certain cars 
which escaped from a grade siding and the train he was operating, an 
experienced railroad engineer was properly permitted to testify that the 
siding should have been equipped with a derailing switch. 

[Ed. Note. — ^For other cases, ^ee Evidence, Cent Dig. {§ 2317, 2318; 
Dec. Dig. ft 513.*] 

•VoT othw casw soo Mine topic A 8 nuicbbb in Deo. ft Am. Digi. 1907 to d«tt« 4 R^*r In4«iM 
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At Law. Action by Lizzie M. Tfoxell against the Delaware, Lack- 
awanna & Western Railroad Company. • Verdict for plaintiff, and de- 
fendant moves for judgment non obstante, and for new trial. Denied. 

George Demming, for plaintiff. 

J. H. Oliver and James F. Campbell, for defendant. 

HOLLAND, District Judge. This action is brought by Lizzie M. 
Troxell, a resident of the state of New Jersey, against the defendant, 
a corporation organized under the laws of the state of Pennsylvania \ 
the plaintiff suing as tilie widow of Joseph D. Troxell, on behalf of 
herself and "minor children, to recover damages for the alleged wrong- 
ful death of her husband, who was an employe of the defendant com- 
pany. The case was tried in this court on April 4 and 6, 1910, and 
a verdict rendered by the jury in favor of the plaintiff for $7,698.28 ; 
whereupon a motion and 30 reasons for a new trial were filed, to- " 
gether with a motion for judgment non obstante veredicto. This lat- 
ter motion will be first considered. 

The defendant's right to move the court for the entry of such an 
order in its favor arises out of the Pennsylvania practice act of April 
22, 1905 (P. L. 286), which is followed in the fedieral courts in this 
state. Fries-Breslin Co. v. Bergen et al. (C. C.) 168 Fed. 360, and 
176 Fed. 76, 99 C. C. A. 384. The important part of this act provides : 

"That whenever, upon the trial of any Issue, a point requesting binding 
instruction has been reserved, the party presenting the point may, within 
the time prescribed for moving for a new trial, or within such other or fur- 
ther time as the court shall allow, move the court to have all the evidence 
taken upon the trial duly certified and filed so as to become a part of the 
record, and for judgment non obstante veredicto upon the whole record; 
whereupon It shall be the duty of the court, if it does not grant a new trial, 
'to have certified the evidence, and to enter such Judgment as should have 
been entered upon that evidence," etc. 

At the trial the defendant submitted the following point for binding 
instructions : 
"Under all the evidence your verdict should be for the defendant** 

The court declined to so instruct the jury, and it is upon this action 
of the court that the motion for judgment non obstante veredicto is 
based. 

The defendant's contention now is, upon this motion, that upon all 
the evidence in the cause it was the duty of the court, as a matter 
oi law, to have instructed the jury to render a verdict in its favor^ 
for the reasons: 

1. That this action should have been brought by the personal rep- 
resentative of the decedent under the federal employer's liability act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, 
p. 1171]), the remedy thereunder being exclusive. 

The allegations in the statement of claim are that "the defendant, 
the Delaware, Lackawanna & Western Railroad Company, is a com- 
mon carrier corporation, engaged in a business of transportation both 
of freight and passengers, and of interstate and foreign commerce, and 
is incorporated for this purpose under special acts of the Legislature 
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of the state of Pennsylvania.'' This is not an averment of an engage- 
ment in business of transportation of "freight and passengers" "in" 
interstate and foreign commerce ; that is to say, the business of trans- 
portation only in "interstate and foreign commerce." The "business 
of transportation of freight and passengers" is not restricted to "in- 
terstate commerce" alone, but must be taken to be an averment of 
the transportation of "freight and passengers" in "intrastate com- 
merce" as well. 

It was proven at the trial that at the time of Joseph D. TroxelKs 
death he was employed as a fireman on one of th^ defendant's locomo- 
tives, which was actually engaged in hauling over defendant's rail- 
road some cars containing property in interstate commerce and others 
engaged in intrastate commerce. The suit is instituted bv Lizzie M. 
Troxell, the wife of tihe decedent, "on behalf of herself and minor 
children," in accordance with the provision of the Pennsylvania act 
of April 15, 1851 (P. L. 674), authorizing the widow of a person 
whose death shall have been occasioned by an unlawful violence or 
negligence to "maintain an action for the recovery of damages for 
the death thus occasioned." The federal employer's liability act of 
April 22, 1908, on this point provides: 

"That every common carrier, eta, shall be liable in damages to any per- 
son suffering injury, • ♦ ♦ or in case of death of such employ^ to his 
or lier personal representative, for the benefit of the surviving widow of de- 
cedent and children of such employ^*' 

If the federal act, as urged by the defendant, be exclusive of all 
state legislation upon this subject, and the remedy provided there- 
under also exclusive, then it would have been necessary to institute 
suit in the n<ime of the "personal representative" of decedent for the 
benefit of the surviving widow and children of "such employe," which 
ot done in this case. The question is not at all free from doubt 
let has been before the federal and state courts a number of 
, and it has been held by the federal courts that the act of 
22, 1908, supersedes all state statutes regarding the relations of 
ad employers and employes "engaged in interstate commerce." 
trt are five cases, to which the court's attention has been called, 
ich the effect of the federal act on state and territorial legislation 
een considered. The first is the case of Fulgham v. Midland 
/ R. Co. (C. C.) 167 Fed. 660. In that case there was no diverse 
iship, and it could not be brought in the federal courts except 
the employer's liability act; in fact, it was admitted that the 
/as brought under this act. The defendant was engaged in in- 
te commerce, and the suit was instituted by the "personal rep- 
:ative" of the decedlent. In the statement of claim the plaintiff 
vored to recover for two elements of damage based upon the 
act. In other words, the suit was instituted under the provi- 
of the federal act, and an attempt was made to recover under 
ate act. Under the state act there was an element of damage 
lich the plaintiff was entitled which could not be recovered un- 
le federal act. They were in conflict, and it was held in that 
that the recovery could not be had, and it was put upon the 
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ground that the federal act superseded "all state statutes relating to 
the relation of railroad employers and employes engaged in interstate 
commerce." This case, however, is not an authority on the question 
as to whether or not a suit instituted under the state law, which is 
not in conflict with the federal law, can be maintained for a recovery 
under a state law for the death of an employe, against the defendant, 
who at the time of the employe's death was also engaged in intrastate 
commerce. 

In the case of Whittaker v. Illinois Central Railroad Co. (C. C.) 176 
Fed. 130, it was a question as to the district in which the suit could 
properly be instituted, the consideration of which involved the ques- 
tion as to whether or not the federal act superseded state laws on the 
same subject. Suit had been instituted under the federal act, and the 
statement alleged that the defendant was engaged in interstate com- 
merce. 

In Dewberry v. Southern Railway Company (C. C.) 175 Fed. 307, 
the suit was instituted under the state act, and, on demurrer, the 
court held that the federal employer's liability act, making railroads 
engaged in interstate commerce liable for injury or killing employes 
while similarly engaged, is plenary, and superseded all laws of the 
state relating thereto. This case is almost identical on the facts with 
the one at bar, with the exception that it does not disclose whether 
or not the defendant was engaged in intrastate commerce at the time, 
nor whether the state act was in any particular in conflict with the 
federal act. 

The other two cases, to wit, Cound v. Atchison, etc., Railway Com- 
pany (C. C.) 173 Fed. 637, and Southern Pacific Co. v, McGinnis, 174 
Fed. 649, 98 C. C. A. 403, raise the question as to whether or not 
the act of April 22, 1908, superseded all laws in the territory, which 
is entirely a different question from the one involved in the suit at 
bar. El Paso, etc., Ry. v. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 
L. Ed. . 

As to the territories, "Congress may not only abrogate laws of 
Territorial Legislature, but it may itself legislate directly for the 
local government. It may make a void act of the Territorial Leg- 
islature valid, and a valid act void. In other words, it has full and 
complete legislative authority over the people of the territory and all 
departments of the territorial government. It may do for the terri- 
tories what the people, under the Constitution of the United States, 
may do for the states." National Bank v. County of Yankton, 101 
U. S. 133, 25 L. Ed. 1046 ; Mormon Church v. U. S., 136 U. S. 42, 
10 Sup. Ct. 792, 34 L. Ed. 478. 

In neither of these cases was the question considered as to whether 
or not a recovery could be had under the provisions of a state law 
to recover damages for negligence of a common carrier engaged in 
both intrastate and interstate commerce at the time the alleged dam- 
age was inflicted. There is no doubt but that if this federal act is to 
be maintained, it must be upon the ground that it relates solely to 
employes engaged in interstate commerce, and the states must be 
permitted to deal with the questions between the employer and em- 
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ploye in matters wholly within the state. A more complicated situa- 
tion will arise, as it did in this case, where the carrier is engaged in 
both intrastate and interstate commerce, and that the work upon 
which the employ 6 is engaged when injured is both the work of intra 
and inter state commerce. We are inclined to the view that, in a 
situation like the one at bar, where the carrier is engaged in both 
intra and inter state commerce, and negligently causes the death of 
an employe in similar employment, that 3ie personal representative 
of the decedent may institute a suit under the federal act, or action 
may be brought under a state act which is not in conflict with the 
federal act. ' The decision of the United States Supreme Court in the 
Employer's Liability Case, in declaring the act of June 11, 1906, un- 
constitutional, would indicate this view of the question. It is there 
said: 

''One engaged In Interstate commerce does not thereby submit all Its busi- 
ness to the regulating power of Congress.'' 207 U. S. 463, 28 Sap. Gt 141, 
52 L. Ed. 297. 

The following decisions of state courts will be interesting in con- 
nection with this question : Frank J. Luken v. Lake Shore & Michigan 
Southern Railway Company, decided March 1, 1910, by the Appel- 
late Court of the state of Illinois, First district (not yet reported); 
Detroit, Toledo & Ironton Railway Company v. State of Ohio, decided 
March 15, 1910, by the Supreme Court of the state of Ohio (not yet 
officially reported) 91 N. E. 869; State of New York, Appellant, v. 
Erie Railroad Company, Respondent, decided April 26, 1910, by the 
Court of Appeals of tiie state of New York (not yet officially re- 
ported) 91 N. E. 849 ; William H. Hoxie v. New York, etc.. Railroad 
Company, decided by the .Supreme Court of Errors of Connecticut 
(not yet officially reported) 73 Atl. 754. 

2. The approximate cause of the accident was the tampering with 
the brakes and blocks. It appeared from the evidence that the dece- 
dent was a fireman employed by^ the defendant company, and engaged 
on the 21st day of July, 1909, in that capacity in hauling a train on 
the main line towards renn Argyl, when his engine was struck by six 
loaded ash cars, which, for some unexplained reason, had run away 
from the siding upon which they had been placed at Penn Argyl 
Branch, known as "Albion No. 2. This siding runs off the Penn Ar- 
gyl Branch about 500 feet from the main line of the Bangor, Portland 
Division of the defendant railroad. The first 100 feet of the siding 
is on a level, and from there back for 700 or 800 feet there is a grad- 
ual grade averaging 1 per cent. There is a downgrade for upward 
of four miles from this siding to and down the main line. These 
I cars had been placed upon this siding beyond the level portion thereof, 

j on the grade, which, as has been said, was an average of about 1 per 

! cent. There was evidence, which was uncontradicted on the part of 

the defendant, that- these cars when placed upon the siding were 
i braked, and tiiat the brake on the first car was double — ^that is, two 

' men turned it as hard and as strong as possible; and, further, there 

'■ was evidence on the part of the defendant that blocks were placed 

under the wheels of the first two cars. Notwithstanding the testi* 
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mony of defendant's witnesses on this point, it is a fact in the case 
that these cars ran away from this siding out upon the main track 
and collided with the decedent's engine four miles below. The track 
was all downgrade from the point from which the cars started to 
the point of collision. There was no derailing device used by the 
defendant company at the switch upon which the cars had been placed. 

The defendant contended that from the evidence submitted by it of 
the manner of braking and blocking the cars, the inference must be 
drawn that it was impossible for them to run away except by the 
interference of outside parties, and then to further infer that outside 
parties actually did interfere and loose the brakes and blocks, which 
started the cars from the switch ; that this tampering with the brakes 
was the approximate cause, and the defendant is not liable. 

The defendant's evidence as to the brakihg and blocking of cars 
may be said to be conclusive that they could not have run away ex- 
cept as a result of some person loosening the brakes and removing 
the blocks, but there is nothing to show whether or not that was done 
by the railway employes, in the usual course of handling these cars, 
subsequent to their having been braked and blocked, or that it was 
outside parties, with the criminal purpose of permittit^ them to run 
out from the switch. There is no evidence on this point at all. Had 
the defendant been able to show that the cars started by reason of 
a criminal interference with the brakes and blocks by outside parties, 
it would have been in a more favorable position. 

The contention of the plaintiflF is that by establishing the fact that 
these cars did run away and collide with the decedent's engine four 
miles below the point from which they started, and the fact that the 
tracks of the siding, branch line, and main line were all downgrade 
from the point where the cars started to the point where the colli- 
sion occurred, together with the evidence of an experienced railroad 
engineer, who testified that under these circumstances there should 
have been a derailing device at the Albion siding, she has affirmatively 
established the negligence of the defendant, and that the jury would 
be warranted in drawing such a conclusion. 

The defense endeavors to avoid the charge of negligence by proving 
the manner of braking and blocking the cars upon the siding, and urges 
that a conclusion must be drawn from this evidence that the cars could 
not have escaped except as a result of outside interference, and insists 
that such a conclusion is warranted and must be drawn by the court as 
a matter of law. The 'evidence relied upon does not justify a finding 
that "outside parties tampered with the brakes and blocks." The evi- 
dence of the defendant on this point, however, is a matter of defense 
to be submitted to the juiy on the question of negligence. This evi- 
dence on the one side and on the other raise the question of the de- 
fendant's negligence, a question of fact which was submitted to the 
jury under proper instructions. 

3. The decedent assumed the risk of defendant's negligence. It is 
contended that the decedent had placed these cars on that switch the 
day before, and that he knew there was tio derailing device on this 
switch, and he, therefore, assumed all the risk of the dangerous sur- 
rotmdings, and assumed the risk of the defendant's negligence. We 
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do not think this contention can be maintained, but we think the better 
rule is that laid down by the Supreme Court of the United States in 
the case of Texas & Pacific Railway Co. v. Swearingen, 196 U. S. 51, 
25 Sup. Ct. 164, 49 L. Ed. 382. In this case the court said : 

"Knowledge of the increased hazard resnltlng from the dangerous prox- 
imity of the scale box to the north rail of track No. 2 conld not be Imputed 
to the plaintiff simply because he waa aware of the existence and general 
location of the scale box. ♦ ♦ ♦ It was for the jury to determine from 
all the evidence whether he had actual knowledge of the danger." 

There is nothing in this case to show that the decedent had actual 
knowledge of the danger which existed by reason of the failure of 
the defendant to have a derailing device at this switch. He may have 
known that there was no derailing device placed upon the switch, but 
there is nothing to show that he knew of such a combination of danger- 
ous conditions as existed at this point. The motion for judgment non 
obstante veredicto is therefore refused. 

There are 30 reasons assigned for a new trial, 4 of which are based 
upon the admission' of evidence on the part of the plaintiff against the 
objection of the defendant; 15 allege^ erroneous answers to points sub- 
mitted hy the defendant ; and 6 are to alleged errors in the charge of the 
court. The twenty-seventh reason assigned is that the verdict is ex- 
cessive ; the twenty-eighth, the verdict was against the law ; the twen- 
ty-ninth, the verdict was against the evidence; and the thirtieth, the 
verdict was against the charge of the court. 

The first reason assigned for a new trial is that the court erred in 
permitting the plaintiff to testify to the earning capacity of her hus- 
band. She said she had seen his checks for his monthly pay, and upon 
that she was properly permitted to testify. 

The second error is as to the plaintiff's offer to prove that blasts 
causing shaking and reverberations of the earth would accotmt for 
the escape of the cars from the siding. The plaintiff was permitted 
to ask as to this condition at that point, against the objection of the 
defendant, but the witness knew nothing about it, so that die defend- 
ant was not injured. 

In the third and fourth, the question as to whether the plaintiff's 
evidence of an e3cperienced railroad engineer, to the effect that this 
switch was defectively equipped in not having a derailing device, was 
properly admissible, is raised. The witness testified that under the 
circumstances there should have been a derailing device placed at this 
switch, and we think it was proper matter to submit to the jury, and 
the witness was entirely competent to speak upon that question. 

We do not think it necessary to take up seriatim the errors assigned 
to the answers of the court to the points submitted by the defendant, 
nor to those errors assigned to the charge of the court. A review of 
both the charge to the jury and the answers to the 32 different points 
submitted by the defendant does not, in our judgment, when read in 
connection with the facts in the case, show that the court committed 
any error. 

The question of the defendant's negligence under all the circumstan- 
ces was a question of fact, and it was properly submitted to the jury 
for their consideration, together with the question of the amount of 
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damages which the plaintiff sustained. The jury found the defendant 
liable, and rendered a verdict which we think is justified by the evi- 
dence as to the earning capacity of the decedent and the amount of 
damages suffered by the plaintiff. 
The motion for a new trial is therefore overruled. 



BOTCE v. DELAWARE; L. & W. R. B. 
(Circuit CJourt. S. D. New York, May 27, 1910.) 

1« liASTEB AND SeBVANT (§ 189*) — InJXTBDCS TO SERVANT— RAILROADS— SUFEB- 
INTENDBNT. 

Where, by a long-existing custom on defendant's road, wlien a con- 
ductor or engineer wisbed to call the superintendent, he telephoned to 
the chief dispatcher's office, where it was in the discretion of the person 
answering whether he would communicate with the superintendent or 
advise what should be done, the railroad company thereby substituted for 
the superintendent's direction that of the person in the dispatcher's office 
who received a message and directed what should be done, not only with 
reference to the movement of the train, but as to such matters as were 
within the duties of the superintendent 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. { 433 ; 
Dec Dig. § 189.*] 

2. Master and Servant (| 185*>— Tools and Appliances— Delegation or 
Duty. 

Where a master delegates to fellow servants his own duty of provid- 
ing servants with safe tools and appliances, he cannot excuse himself 
for a default because it arose from the negligence of those to whom the 
duty had been delegated. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. §§ 392- 
410: Dec. Dig. § 183.*] 

"3. Master and Servant (J 124*)— Injuries to Servant— Defective Logomo- 
TiVB— Inspection. 

Where a railroad locomotive became defective on its trip, and it ap- 
peared that the engine, before going out, had been inspected and certain 
defects corrected, the duty to inspect did not again arise until the loco- 
motive had been returned to the place where it could be examined and the 
defect remedied^ 

[Ed. Note. — For other cases* see Master and Servant, Cent Dig. §§ 235- 
242; Dec. Dig. § 124.*] 

4. Master and Servant (S 185*) — Injuries to Servant— Negligence— Fel- 
low Servants. 

A locoinotive became disabled on one side en route, whereupon the con- 
ductor asked the train dispatcher for a pusher, which was promptly sent 
No information was given by the train operatives that it was dangerous 
to run the engine further. Held, that there was no actionable negligence 
on the part of the railroad company ; it not being liable for the negligence 
of the engineer and conductor in operating the train, they being fellow 
servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. | 401; 
Dec. Dig. i 185.*1 

At Law. Action by Joseph M. Royce against the Delaware, Lacka- 
wanna & Western Railroad. Verdict was rendered for defendant, and 
plaintiff applies for a new trial. Denied. 

See, also (C. C. A.) 176 Fed. 331. 

•For other cases see same topic ft 9 kuubsr In Deo. ft Am. Digs. 1907 to date» ft Re^r Indexes 
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Plalntlir was a brakeman on defendant's coal train from Scranton, Pa., to 
Hoboken, N. J. On running Into a siding it was discovered tliat the upptf 
guide on the left side of the engine had dropped off. The conductor, aft« 
consulting with the engineer, called the office of the chief train dispatcher at 
Hoboken and asked for a pusher. The engine was of the "Mother Hubbard" 
type; the cab being built over the boiler and fastened to it, leaving a place 
for the engineer to stand on the right side and for a brakeman on the left 
The pusher was promptly sent, and the train proceeded, with the intention of 
leaving the engine for repairs at the Port Morris yard. On entering the yard 
the driving rod became disconnected and struck the floor of the cab, loosen- 
ing one of the bolts that held if to the boiler, from which steam escaped and 
seriously injured plaintiff, who was on the left side of the cab. 

Hatch & Clute, for plaintiff. 

W, S. Jenney and J. L. Seager, for defendant. 

HAND, tHstrict Judge. The evidence upon the alter ego in this 
trial is similar to that on the first, with the exception that now the 
plaintiff has proved that by the long-existing custom of the road, when 
a conductor or engineer wished to call the superintendent, he always 
telephoned to the diief dispatcher's oflSce, and it was a question resting 
in the discretion . of the person answering in that office whether he 
should himself communicate with the superintendent, or should advise 
what was to be done. By so doing I think that the road substituted 
for the superintendent's discretion that of those persons who got the 
messages in the chief train dispatcher's office, and that the chief train 
dispatcher upon this proof was the alter ego not only for the move- 
ments of trains, but for the duties laid on Sie superintendent. If the 
road established such a custom, it necessarily substituted the person 
who got the message in place of the superintendent himself. It could 
not prevent access to the superintendent by a custom of that sort and 
still be permitted to say that only the superintendent was the alter ego. 

This, however, does not in my judgment meet all the difficulties 
which the Circuit Court of Appeals found in the plaintiff's case as 
originally presented. 176 Fed. 331. It is of course, well settled that, 
if the master delegate to any one else his own duty of providing his 
men with safe tools and appliances, he cannot excuse himself for a 
default because it arose from the negligence of those to whom he dele- 
gated it. This is settled by so many authorities that I need not cite 
any. If in this case, therefore, there was a default in furnishing safe 
appliances, the master was liable. But I do not think there was any 
default in that duty. The engine, when it started, had been repaired, 
and so far as appears was in reasonably safe condition. It is true that 
on its last inspection certain defects were found ; but these had been 
corrected in the repairshop, and there was no evidence from which the 
jury could find that it was not reasonably safe when it started. The 
master of course is not responsible from minute to minute for any 
defects which arise. His duty is limited, first, to furnishing suitable 
appliances, and, then, to making proper inspection from time to time 
at reasonable intervals. The duty to inspect did not arise until the lo- 
comotive was again returned to the place where it could be looked 
over and the break remedied, not while the locomotive was en route. 

The question, therefore, becomes whether the defendant was negli* 
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gent in the management of the engine before it got back to a round- 
house where it could be inspected and repaired. I must assume from 
the proofs that it was negligently run, for certainly that was a question 
for the jury ; and, therefore, the question is : Who was the negligent 
person in permitting it to be used as it was until it got to the Port • 
Morris yard? If there was negligence, clearly the engineer and the 
conductor shared in it ; but they were fellow servants, and to hold the 
defendant some alter ego must have contributed his own negligence 
to the accident. As the proofs now stand, there must be some evi- 
dence of the negligence of the chief train dispatcher. Upon that I 
think the last paragraph of the opinion of the Circuit Court of Ap- 
peals still controls. The words I refer to are these : 

"Even if the train dispatcher knew or thought the defect was one likely to 
make it dangerous to proceed with the enghie in that condition, he had a 
right to suppose that the engineer had disconnected the disabled side, as the 
proofs show he could perfectly well have done. The purpose of the message 
was to get from the train dispatcher the remedy which the conductor thought 
applied to the situation, namely, the pusher, and this was promptly supplied." 

In this trial the plaintiff thinks that he has met this difficulty by the 
testimony of Smith, who swore that, although the disabled side of the 
locomotive could have been disconnected, still there would have been 
a strain caused by the revolution of the rod. Smith's testimony in that 
respect is in substance as follows : 

"If he had killed that side, it would have done no work ; but the revolu- 
tion of the rod would have still caused a strain on the lower guide after that, 
unless he was able to take down the main rod, which he could not have done.*' 

This testimony, brought out on cross-examination, was directed to a 
strain on the lower guide which had not broken and which was not 
the cause of the accident, because it was the upper guide which had 
been lost. The witness' testimony was somewhat confused as to 
whether there was any strain upon the top guide except in backing; 
but of course that confusion was for the jury to resolve. However, 
this testimony is far from showing that the accident mi^^ht still have 
happened if the right side had been disconnected. Laymg aside the 
fact that he only says there would have been a strain on the lower 
guide, and even assuming that from it the jury might have inferred 
that there would also have been an upward strain, it nowhere appears 
that had the side been disconnected the strain was serious enough to 
cause a break. As the whole theory is that it was negligence for the 
chief train dispatcher not to insist upon the removal of the engine 
and for him to assume that the conductor could not have safely dealt 
with the situation, some such proof as this was essential to the plain- 
tiff's case. Again, even if the engine with the tools actually at hand 
could not in fact have been so disconnected as to remove all danger, 
yet the chief train dispatcher, acting in the stead of the superintendent, 
still had a right to suppose, as the Circuit Court of Appeals holds in 
effect, that the men on the ground would neutralize that danger, or else 
keep the employes away from the injured side of the engine. It is not 
as though the chief train dispatcher had been consulted as to how the 
situation should be managed; nor was he to assume that the discon- 
180F.-^6 
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nection of the Injured side was the limit of the possibilities of tHc men 
on the spot. The conductor assumed responsibility for the situation 
by asking for a pusher, and the chief train dispatcher could rely upon 
his doing what was necessary. When he said that the top guide was 
lost, it was to explain why he asked for the pusher, not to state the 
facts and ask for advice; he was then speaking, not to the superin- 
tendent at all, but to the chief train dispatcher, and asking that a piece 
of rolling stock be moved from one place to another. Therefore the 
information to the chief train dispatcher did not disclose to him a sit- 
uation necessarily so dangerous that nothing short of entirely discon- 
necting the locomotive would have made it safe. Perhaps in that case 
the failure of the chief train dispatcher to intervene by affirmative ac- 
tion would have been a ground for negligence. 

I cannot see that a substantially different case has been shown from 
that passed on above, and I shall therefore have to deny the motion for 
a new trial 



OOLGATB v. JAMBS T. WHITE & 00. 
(Circuit Court, S. D, New York. August 3, 1910.)' 

l* iNJTTNCnON (§ 128*) — ^PXTBLICATIOW OF BlOGBAPHT— BVIDSNCB— WEIOHT. 

Eyldence on a bill to enjoin publication of complainant's biography held 
to show that he gave facts concerning his life on an understanding that 
they would be used in a set of books officially recognized foy the federal 
government. y 

[Ed. Note.— For other cases, see Injunction, Cent Dig. | 278; Dee. D1& 
f 128.*] 
2l Injunction (§ 59*) — Publication or Bioobafht. 

Injunction lies to prevent publication of complainant's biography In a 
set of books other than a set issued under auspices of the federal govern- 
ment, where he gave the facts for use in such set only. 

[Ed. Note. — ^For- other cases, see Injunction, Cent Dig. H 114-116; Dec 
Dig. S 59.*] 
S. Contracts (§ 168*) — Tbbms Impued— Publication ov Bioobapht. 

Complainant having indicated that he would give facts concerning his 
life for use only in a biography issued under auspices of the federal gov- 
ernment, there was an Implied promise that they would not be otherwise 
used. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. | 751 ; Dec. Dlg^ 
§ 168.*] 
L Equity (§ 141*) — Bill in EJquity— Rjiquisitks. 

While a bill in equity must advise defendant of the facts on which com- 
plainant relies, it need not state a cause of action at law, a bill which 
asks relief not itself inconsistent and Justified by the narrative part of 
the bill, being ordinarily sufficient ; and complainant is not limited to any 
given theory of law if he does not depart from the bill itself. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 823-333 ; Dec. 
Dig. § Ul.*] 
0. Courts (J 329*) — Federal Courts — Jubisdiction — Value of Subject- 
matter. 

On a bill to enjoin publication of complainant's biography tn a set of 
books, an allegation that the right infringed is worth $2,000 is prima 
fade sufficient to confer Jurisdiction of tbe s ubject-matter on the federal 

•Tor other caaa Me same topic A I MxmBas in Dec. A Am. Dlga. 1907 to date, A Rep'r ladoiM 
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circuit court, In the absence of proof that* the facts which he gave for 
publication In another set of books were merely formal, or such as any 
one might learn. 

[EJd. Note.— For other cases, see Courts^ Cent Dig. { 897 ; Dec. Dig. | 
329.* 

Jurisdiction of circuit courts as determined by the amount In contro- 
Tersy, see notes to Auer v. Lombard, 19 0. O. A. 75 ; Tennent-Strlbling 
Shoe Co. V. Roper, 36 a O. A. 459.] 

6. GoTTBTs (f 328*) — Fedbbal Coubts— Amount in CoNTBOVEBST--JoiNnSB of 
CiJOMS Not Related. 

On enjoining publication of complainant's biography in a set of books 
other £han that for which he gave facts of his life, relief cannot be had 
In the United States Circuit Court against a contract to subscribe for a 
set at $10 a volume; the subject-matter concerning the biography and 
the subscription being distinct 

[Ed. Note. — For other cases, see Courts, Cent Dig. { 891 ; Dea Dig. | 
328.*] 

In Equity. Bill by R. R. Colgate against James T. White & Co. 
Decree for complainant. 
See, also, 169 Fed, 887. 

This is a bill in equity to prevent the defendant from publishing In the Na- 
tional Cyclopedia of American Biography facts of complainant's life ot>- 
tained from him, and to deliver up and cancel a certain written instrument 
of subscription to the said Cyclopedia obtained from the complainant by 
fraudulent misrepresentations. The bill depends upon diversity of citizen- 
ship, and charges that the defendant represented to the complaini^it that the 
biography in which he proposes to insert the facts stated was one to which 
the Congress of the United States had made an appropriation of money, and 
that the defendant was engaged in collecting the Information and in pub- 
lishing such books for the government; that, upon these representations, the 
complainant told the defeudant a number of facts, including the principal 
events of his Ilfo, and subscribed for a set of the said books at $10 a volume ; 
that the representations were false and known by the defendant to be false, 
and were made with intent to deceive and mislead the complainant; that 
the complainant is a private person, and not engaged in business nor a holder 
of public ofDce, and that he acted upon the representations of the defendant 
that the publication was a government work ; that the defendant threatens 
to use the facts so obtained and to collect for the subscription. The answer 
denies the substantial allegations of the bill, and alleges affirmatively that 
the complainant ratified the contract after knowledge of the facts. 

Upon the final hearing certain affidavits were submitted as final proofs, 
which had been used upon a hearing for preliminary injunction. The com- 
plainant's affidavit alleges that he Is a retired business man having an office 
in New York and living in Sharon, Conn. ; that on December 2, 1908, he had 
a conversation with one Gower, a sales-agent of the defendant, who told him 
he had been assigned to write his biography for the "National Cyclopedia 
of American Biography." The defendant protested, whereupon Gower said 
that it was a national affair. Cohiplainant then said: "If it Is a government 
matter, I wiU see you in reference to it." Gower came the next day, and had 
a conversation with the complainant at his office, to which conversation he 
Instructed his stenographer to listen. Gower said that he 'Was sorry com- 
plainant was opposed to having his biography written, but that this was 
something entirely different from the ordinary work of the kind, as it was a 
national affair, to which the complainant replied that. If it was a government 
matter, he would give him some facts. Complainant then says that he asked 
him how the government came to take the matter up, and Gower gave some 
explanation, using the names of some senators or of a representative, and 
saying that the bill had been introduced to make an appropriation for the 

*For othtr caaei get lame topic A I kuiibbb In Dec. ft Am. Dies. 1907 to date, ft Rep'r Indexes 
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work wlilch was to be sent to i^ch ambassador and oonsul. At that fntenrlew 
the complainant signed a subscription blank binding himself to take a copy 
of the work at $10 a copy. The complainant will not swear that Gower 
used the word "government," but does say that he constantly used the word 
"national." Complainant used the word "government," however, without cor- 
rection from Qower. On the 6th complainant says he learned of the char- 
acter of the work, which was not in any sense under the patronage of the 
government Next morning, on the 7th, he went to the office of the defend- 
ant and asked for White, one of the defendant's officers. He saw Gower at 
the time, who conceded that it was not a government work, but that the gov- 
ernment had subscribed for a number of volumes. Oomplainant then told 
Gower that he wished to cancel his subscription, and was reconomended to 
White, who subsequently came In and refused to cancel the subscription and 
to refrain from publishing the facts. On the 15th of January the complain- 
ant wrote, making a formal tender to rescind the subscription, and demanding 
that they refrain from publishing the facts. The complainant's stenographer, 
who was in the office at the time of the interview, swears that fihe listened 
to the conversation, as she was Instructed, on December 3d, and that the com- 
plainant told Gower he disliked publicity of this kind, whereupon Gower said 
that this was entirely dilferent from anything gotten out before, it was a na- , 
tional affair; that he also spoke of an appropriation by the govemmoit; 
that he constantly used the word "national." The impression she received 
from the conversation was that the Qydopedia was compiled and published 
under the direction of the United States. 

These two affidavits constituted the complainantis direct proof. The de- 
fendant's proof consisted of Gower's affiadivt, tn which he denies that he ever 
said anything from which it might be inferred that the publication was a 
'^government affair." At the interview on December 3d he says that he 
started by saying that this work was entirely different from the usual pub- 
lications, for it was a national affair. He does not remember the complain- 
ant's saying it was a government matter. He denies that he said that a bill 
was being introduced for an appropriation to send the work to all ambassadors 
and consuls. He concedes that he spoke of the subsidization of such biog- 
raphies by foreign governments, and that there was no government publica- 
tion of the sort tn this country. He says that he told the complainant that 
this was a private publication for which the government had done nothing 
but subscribe for a tiumber of copies. He concedes that he used the word 
"national" repeatedly, but asserts that none of his conversation was suffi- 
cient to convey to a reasonable mind the idea that the publication was a 
government enterprise. He denies that it was apparent to him that the com- 
plainant was being misled. He remembers the interview of December 7th, 
in which the complainant requested White not to publish the biography. At 
that interview the complainant told White that Gower had told him it was 
a government publication. White replied, asking whether he claimed there 
had been misrepresentation, to which he said, "No; not that, but a misap- 
prehension." In White's affidavit he says that he talked with the complain- 
ant on December 7th, who told him he did not wish to have his biography pub- 
lished, and said that he could not say that there had been misrepresentations, 
but rather misapprehension. White then suggested that he let the publica- 
tion of his own biography go over until the volume after next, and the com- 
plainant accepted this as a compromise of the whole matter, and that at the 
end of the interview he said, "Send along the books. I will pay for them" ; 
that they sent the first six boolvs on December 10th, and on January 12tb, 
two more; that on January 11th the first six books were refused. T^e af- 
fidavit of linen for the defendant says that on December 3d the complainant 
came to the office and said that he had been influenced to give his biogra})by 
upon the belief that it was a government publication ; that at that time he 
said nothing about cancellation ; and that in the interview he disclaimed the 
position that there had been any misrepresentation, but said that there bad 
been misapprehension. The complainant replied in an affidavit, repeaUng 
that Gower had stated that the government had made an appropriation for 
the publication, and gave the name of a senator who introduced the bill ; that 
on December 7th at the interview in the defendant's office he stated that 
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Gower had told him that the work was a government one and used the words 
"false repreeentationa" which made Gower and White very angry, so that 
he said he would substitute the word "misapprehension," which seemed to 
satisfy them. He denies that he said: "Send along the books. I will pay for 
them." 

This Is all the testimony In the case, although there was a subsequent in- 
terrlew on the telephone between White and the complainant. 

Hawkins & Delafield, for complainant. 
Philip J. McCook, for defendant. 

HAND, District Judge (after stating the facts as above). I think 
there can be no doubt that Gower gave Colgate to understand that the 
facts were not to be published in the ordinary biography which is used 
:iR a bait to practice upon the vanity of the simple and so procure their 
rioney, but was to be used in a publication issued under the auspices 
of the United States government. It is significant that Gower does 
not deny that Colgate used the word "government" in reply to his 
own questions. Both sides concede that Colgate was extremely un- 
willing in the first instance to allow his biography to be used, and was 
reluctantly forced into the enterprise; nor do I think that there can 
be any doubt that whether his inference was reasonable or not he cer- 
tainly supposed that the book had the sanction in some form of the 
government. Colgate's immediate claim of being misled is strong cor- 
roboration of that fact, as is also the affidavit of McLaren, the stenog- 
rapher. The question is whether Gower gave him reasonable grounds 
for believing so. The name of the publication somewhat lent itself 
to that misconstruction. Colgate swears distinctly that he used the 
word "government" a number of times, and McLaren corroborates 
him. The well-known urgency of book agents to procure subscrip- 
tions under these circumstances adds to my belief that Gower let the 
interview proceed after it would have been apparent to any reasonable 
man that Colgate was acting under a misapprehension, and supposed 
that the facts would not be published in the usual kind of biography. 
I therefore find that as a fact the reasonable implication of the con- 
versation was that, if Colgate would tell the facts, Gower would use 
them in a biography having some official recognition from the United 
States government, instead of publishing the account which he was to 
get up from other sources as he had threatened. 

Upon the law I think that the complainant is entitled to an injunc- 
tion, though not upon precisely the same lines as was suggested upon 
the argument. The contract between the complainant and the defend- 
ant, as I have found it, was to publish the facts of his life in a book 
issued under the auspices of the United States government. Assum- 
ing that there was fairly to be implied a negative covenant not to pub- 
lish the facts except in a biography issued under government auspices, 
we have the general rule now well established that where, as here, the 
defendant has received the consideration and the complainant cannot 
at law have adequate relief, an injunction will go to enforce the nega- 
tive promise, even in a case where the court would not grant affirma- 
tive specific performance. While the law first grew up under cases 
of pergonal service, beginning with Lord St. Leonard's decision in 
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Lumley v. Gye, 1 D. G., M. & G. 604, it is by no means confined to 
such cases. Standard Fashion Co. v. Siegel-Cooper Co., 157 N. Y. 60, 
51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749 ; Chic. & Al. Ry. 
Co. V. N. Y. L. E. & W. R. R. Co. (C. C.) 24 Fed. 516 ; Singer Sewing 
Machine Co. v. Union Buttonhole & E. Co., Holmes, 253, Fed. Cas. 
No. 12,904; Dwight v. Hamilton, 113 Mass. 175 ; De Mattos v. Gibson, 
4 De G. & J. 276 ; Met. El. Supply Co. v. Ginder (1901) 2 Ch. D. 799 ; 
Wolverhampton & W. Ry. Co. v. London & N. W. Ry. Co., L. R. 16 
Eq. 433, per Lord Selbourne. 

The question is, therefore, whether here the promise to publish 
the facts in a government biography carried with it by implication the 
promise not to publish them in another kind of work. It is true that 
there was not that kind of inconsistency between the two which made 
it impossible to perform both promises. It was not like employing 
a chartered ship upon another voyage. De Mattos v. Gibson, supra. 
However, Colgate showed clearly enough that he would not have 
given the facts for any other purpose, and both parties understood that 
they were to be used only in a government biography. Colgate's posi- 
tion was that, since some account of his life was inevitable, he would 
disclose the facts if Gower would publish them, but that he would 
have nothing at all to do with the usual compilations which discredit 
the names of all those who lend themselves to their production. The 
commonest good faith requires the implication that he would not abuse 
the opportunity so given him by publishing them in a work which 
he from the outset found it necessary to assure Colgate that this was 
not. 

No objection arises from the fact that the contract of subscription 
was in writing, because that clearly does not purport to cover the sub- 
ject-matter of publishing the life, but was a mere subscription for the 
books themselves, regardless of their contents. 

It is true that the bill of complainant does not specifically rest on 
contract. The bill is of a vague sort, sets up all the facts as a bill in 
equity should, and then prays for relief. It makes allegations of fraud 
and misrepresentation, and shows that the contract was made, what 
it was, and how the complainant's right ensued. It also shows the 
threatened breach. While, of course, a bill in equity must advise the 
defendant of the facts upon which the complainant relies, it does not 
have to state one of the limited causes of action known at law. A bill 
in equity which asks for relief not itself inconsistent, but justified by 
the stating, or narrative, part of the bill, is ordinarily sufficient, nor is 
the complainant limited to any given theory in law, provided he does 
not depart from ^he bill itself. Here the bill has no charge, no inter- 
rogatories, but confines itself to the narrative. It is quite as good as 
the bill in Briges v. Sperry, 95 U. S. 401, 24 L. Ed. 390. A court of 
equity interprets the bill so as to save its equity when possible (Street, 
'Eq. Proc. § 288), and tolerates objections to its form only when tak- 
en at the outset, not at final hearing. 

The defendant raises objection to the jurisdiction of this court on 
the score of the amount of the "matter in dispute." The matter in dis- 
pute is Colgate's right under the contract to prevent the use' of the 
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facts derived from him in any biography other than one issued under' 
government auspices. That right is not susceptible of certain valua- 
tion and must be fixed by either a jury, or a judge, from an estimate of 
the pecuniary recompense for the annoyance and chagrin involved. In 
this case it is, moreover, not limited by the injury suffered from a 
given infraction, because in analogy with the trade-mark cases it is 
the right itself which is at stake, not a specific violation. Colgate al- 
leges that it is worth $2,000, and that is prima facie enough in the ab- 
sence of bad faith or obvious exaggeration. Hilton v. Dickinson, 108 
U. S. 165, 174, 2 Sup. Ct. 424, 27 L. Ed. 688 ; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 601, 29 L. Ed 729. I certainly cannot say 
that the value here laid is colorable under the act of 1875 in such 
sense that I must dismiss the bill. It may well be that to prevent the 
spreading broadcast of any kind of publication which will perpetuate 
the circumstantial details of his life would be worth to Colgate $2,000 
or more. I remember that the right is not to prevent any facts from 
coming out, but only those which he himself told. However, it is one 
thing to have irresponsible persons tell what they can learn gen- 
erally, and another to have them tell the details that you have told 
them yourself. In the absence of any proof that the facts which he 
did give out were merely formal or such as any one might learn, I 
must accept his own valuation under the usual rule. However, there 
is no jurisdiction over the contract of subscription. There were sub- 
stantially two contracts here. By one Colgate agreed to take a set of 
books at $10 a volume, and in the other Gower agreed to publish the 
facts of Colgate's life in a government biography. The subject-matter 
of each is separate, and, as I have no jurisdiction over the subscription 
contract, the decree must be limited to an injunction against the de- 
fendant from using the facts so obtained. 
Let a decree pass to that effect, with costs. 



BAGBNAS v. SOUTHERN PAC. CO. et aL 

(Circuit Court, N. D. California. August 1, 1910.) 

No. 15,067. 

1. Removal ot Causes ({ 36*) — ^Advebsb Citizenship— Joint AcmoN Aoainst 
Resident and Nonresident. 

While a joint defendant sued purely by a fictitious name without other 
facts identifying him as a proper or necessary party to the action stated 
will be regarded as a formal party merely, whose presence on the record 
will not affect the right of removal by one otherwise entitled thereto, 
yet one may sue any or all of those jointly liable for a tort, and, where 
a joint cause of action is stated against them, a defendant so sued can- 
not question the good faith with which his codefendants have been joined 
with him, though such joinder may appeur to be for the very purpose of 
preventing a removal to ttie federal court 

[Ed. Npte. — ^For other cases, see Removal of Causes, Cent Dig. { 79 ; 
Dec. Dig. § 36.*] 

*For other caaei lee Mint topic A 9 mvmbsb in Dec. A Am. Dici. 1907 to date, A Rep*r Indezat 
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2. Behoval of Causes (§ 43*)— <PB(>oBBDiNa&— Tnix fob TAsiira— Ahendmeny 
DiscoNTiirniNG as to Joint Defendant. 

Where an original complaint stated a Joint cause of action against a 
resident and nonresident defendant, and an amended complaint for the 
first time made the resident def^idant a mere nominal party to the 
record, asserting no cause of action against him, the nonresident de- 
fendant was not precluded from removing the caucM) to the federal court 
because the case was not removable at the time when, by the literal 
terms of the statute, removal might be had, and he had answered the 
original complaint and went to trial thereon, the time within which ap- 
plication for removal must be made being not JurlsdictionaU but modal 
and formal. 

[Ed. Note. — ^For other cases, see Bemoval of Causes^ Cent Dig. I 87; 
Dec. Dig. i 43.*] . ' 

8. Hemoval of Causes (I 41*) — Citizenship— Contbovebst Betwie^i^ Non- 

BESIDENTS IN STATE COUBT. 

The Circuit Court has Jurisdiction under the Judiciary act (Act Aug. 
18, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St 1901, p. 508]) to entertain 
by removal an action by a nonresident alien in a state court against a 
cltl/<en of auother state. 

[Ed. Note. — ^For other cases, see Bemoval of Causes, Cent Dig. Si 82^ 
84; Dec. Dig. { 41.*] 

At Law. Action by Gus Bageiias, administrator of George S. Eli- 
opoulos, against the Southern Pacific Company and another. On mo- 
tion to remand to the state court. Motion denied. 

Brennan & Lane and* Costello & Costello, for plaintiff. 
A. A. Moore and Stanley Moore, for defendants, 

VAN FLEET, District Judge, lliis is a motion by plaintiflF to re- 
mand the cause to the state court; the material facts being these: 

The action was originally commenced in the superior court of the 
city and county of San Francisco by the widow and minor children 
as the heirs at law of one' George S. Eliopoulos, as plaintiffs, against 
the Southern Pacific Company, a corporation organized and existing 
under the laws of Kentucky, and one John Doe Marshall, a citizen 
of California and resident of this district as defendants, to recover 
damages resulting to the plaintiffs from the death of the husband and 
father claimed to have been caused through the joint negligence of the 
defendants; it being alleged that, while deceased was lawfully a pas- 
senger on one of defendant corporation's trains, another train owned 
and operated by it and in charge of defendant Marshall as conductor 
was carelessly and negligently caused by the defendants to collide 
with the one on which deceased was riding, thereby derailing it and 
injuring him so that he died. To this complaint the defendant cor- 
poration answered, and the action subsequently went to trial. At the 
trial in response to a motion for nonsuit based, among others, upon 
the ground that plaintiffs had not capacity to sue, the plaintiffs asked 
leave to amend the complaint which was granted and the nonsuit de- 
nied. Thereafter what purported to be an amended complaint was 
filed in the action, but in the name of the present plaintiflF, as admin- 
istrator of the estate of said George E. Eliopoulos, deceased, against 
the same defendants ; the names of the original plaintiffs not appear- 

•For oUier cmm loe iiune topic A 9 kvmbmr in D«c. A Am. Digs. 1907 to dat«b 4k Rep'r Indtx« 
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ing. In the amended complaint, while he was named in the caption, 
no cause of action was stated against the defendant Marshall, but it 
was alleged that deceased while employed by the defendant corpora- 
tion as a track repairer came to his death in the manner indicated in 
the original complaint through the "negligence and carelessness of 
the defendant Southern Pacific Company in operating: said trains." 
Thereupon before any further proceedings in the Superior Court, and 
before the defendant was required to answer such amended complaint, 
it procured the action to be removed to this court on the ground of 
diversity of citizenship. 

The contention of the plaintiff in support of the motion is that the 
proceeding for removal came too late; that, if the right existed at 
all, it was open to the defendant corporation at the filing of the orig- 
inal complaint as fully as at the date the removal was had ; and that 
by answering in the state court and going to trial the right was waiv- 
ed. This contention is based upon the theory now advanced by the 
present plaintiff that the defendant Marshall never was a necessary 
party to the action, and that this appeared upon the face of the original 
complaint ; that, being sued by a fictitious name, he was to be regarded 
as merely a nominal or formal party whose presence did not at any 
time constitute an obstacle to a removal of the cause by his codef end- 
ant. But this attitude is not only a manifest stultification of the theory 
upon which the original complaint was framed, but involves an ob- 
vious misapprehension of the facts there alleged. It is true that it is 
held that a defendant sued purely by a fictitious name, without other 
facts identifying him as a proper or necessary^ party to the cause of 
action stated, will be regarded as a formal party merely, whose pres- 
ence on the record will not affect the right of removal by. one other- 
wise entitled thereto. But that is not this case. In the first place 
Marshall was not, strictly speaking, sued by a fictitious name. The 
use of the name "Johii Doe Marshall" as alleged in the complaint did 
not imply that the name was wholly fictitious, but was to be taken as an 
averment that his surname was Marshall and merely his Christian 
name unknown to the plaintiffs. But in the next place he was dis- 
tinctly identified by express averment as the conductor of the offending 
train, and as such a perfect cause of action was stated against him as 
a joint tort-feasor with his codef endant. A joint cause of action being 
thus stated against them, his codef endant was not at liberty to assume 
that Marshall was not sued in good faith, and, upon that assumption, 
seek to remove the cause. One may sue any or all of those jointly 
liable for a tort, and it does not lie with a defendant so sued to ques- 
tion the good faith with which his codefendants have been joined 
with him, even though such joinder may appear to be for the very 
purpose of preventing a removal of the cause. This principle is aptly 
stated by Judge Taft in Hukill v. Maysville, etc., R. Co. (C. C.) 72 
Fed. 746, where it is said : 

"If a plaintiff has a good cause of action for a Joint tort against several 
defendants, it is not fraudulent in him to Join them all In his sult» even if 
it does appear that he would not have Joined the resident defendants with 
the nonresident defendants except for the purpose of avoiding the Jurisdic- 
tion of the federal court Where he haa reasonable ground for a bona fide 
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belief In the facts upon which the liability of all the defendants depends* 
his motlye In Joining them cannot be questioned. It Is only where he has 
not, In fact, a cause of action against the defendants, and has no reasonable 
ground for supposing that he has, and yet Joins them, in (»rder to evade the 
Jurisdiction of the federal court, that the Joinder can be said to be £rauda> 
lent, entitling the real defendant to a removal." 

See, also, Thomas v. Great Northern R. Co., 147 Fed. 83, 77 C. C. 
A. 255; Knuth v. Butte Electric Ry. Co. (C. C.) 148 Fed. 73. 

And even though upon the facts alleged a question might arise as 
to the existence of a joint liability in the defendants, so long as the 
complaint alleged the cause of action in that form, the plaintiffs had a 
right to have the case remain in the state court and proceed upon that 
theory. This was recently held in this court in Galeotti v. Diamond 
Match Co. et al., 178 Fed. 127, a case of cognate character, where, as 
the result of a painstaking examination of the decisions of the Su- 
preme Court upon the question, the rule is thus stated : 

"The doctrine of that court, as clearly Indicated in the cases that have 
come before it, is, in substance, that the question whether one sued Jointly 
with others in an action of this impression Is properly Joined is dependent 
upon the case as made in the complaint, and If, under the allegations of that 
pleading. It appears that the defendants are sought to be h'eld Jointly liable, 
the plaintiff has a right to have the action proceed upon that theory, and 
that the question of removability cannot be made to depend upon the ques- 
tion whether this court might eventually determine that the theory upon 
which the action was brought is erroneous, and that no Joint liability in fact 
exists." 

And, it appearing f rpm the complaint in that case that it was intend- 
ed by the plaintiff to state a joint cause of action against the defend- 
ants, it was directed that the cause be remanded to the state court. 

It is quite apparent from. these principles that the defendant cor- 
poration was not entitled to remove this cause upon the facts as they 
appeared in the original complaint. Had it attempted to do so, the 
law would have imperatively required this court to remand the cause. 
This being so, was the defendant too late in procuring the removal of 
the cause at the time it did? 

It is not necessary for present pyrposes to determine whether, as 
advanced by the defendant, the action of the state court in allowing a 
discontinuance as to the original plaintiffs and the filing of the pres- 
ent complaint by a new party, based up6n a different theory as to 
liability, was virtually permitting a new action, and for a new cause, 
to be commenced under the guise of an amendment. That question 
involves considerations which are beside the present motion ; whereas, 
the same practical result must follow to defendant by treating' the 
action of the state tribunal as authorizing an entirely proper amend- 
ment. It is certain that treating it as such the status of the defendant 
railroad company as to the right of removal is entirel)r changed under 
the case made in the amended complaint. That pleading, as we have 
noted, was virtually a discontinuance as to its codefendant Marshall. 
It entirely fails to state any cause of action against him, but charges 
the railroad company as being the sole author of the negligence upon 
which the right of recovery is based. Thus, for the first time, Mar- 
shall became a mere nominal party to the record, against whom no 
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cause of action is asserted ; and all the authorities agree that such a 
party may be ignored in determining the right of removal. The only 
question then is, the case not being removable at the time when by 
the literal terms of the statute removal may be had, but becoming so 
later, is the defendant denied the asserticm of that right? This ques- 
tion is very fully and completely answered in the negative by the 
Supreme Court in Powers v. Chesapeake & Ohio Ry. Co., 169 U. S. 
92, 18 Sup. Ct. 264, 42 L. Ed. 673, where, after a discussion of the 
terms of the removal act in the respect here involved, it is held that the 
time within which application for removal must be made is not juris- 
dictional but modal and formal, and that to so construe the statute 
that the application can be made only within the time therein pre- 
scribed would in many instances defeat the right which the act was 
clearly intended to confer, and it is said : 

'*Thi8 provision clearly manifests the intention of Congress that the peti- 
tion for removal should be filed at the earliest possible opportunity. But, so 
long as there does not appear of record to be any removable controversy, no 
party can be entitled to remove it, and the provision of the act of Congress 
that *any party entitled to remove any suit* *may make and file a petition 
for removal' at or before the time when he is required to make answer to 
the suit, cannot be literally applied. To construe that provision as restrict- 
ing to the time prescribed for answering the declaration the removal of a 
case which is not a removable one at that time would not only be inconsistent 
with the words of the statute: but it would utterly defeat all right of re- 
moval in many cases. • ♦ ♦ The reasonable construction of the act of 
Congress, and the only one which wiU prevent the right of removal, to which 
the statute declares the party to be entitled, from being defeated by circum- 
stances wholly beyond his control, is to hold that the incidental provision 
as to the time must, when necessary to carry out the purpose of the statute, 
yield to the principal enactment as to the right; and to consider the statute 
as in intention and effect permitting and requiring the defendant to file a 
petition for removal as soon as the action assumes the shape of a removable 
case in the court in which it was brought" 

And it was held that, the plaintiff having, as here, discontinued as 
to the resident defendants, the action as to the nonresident defendant 
became removable, and its petition filed immediately upon such event 
was filed in due time. 

Applying the principles of that case which are strictly pertinent to 
the facts here, it must be held that the defendant corporation in an- 
swering the original complaint and going to trial thereon did not waive 
its right subsequently accruing to have the action removed to this 
court. 

I do not gather distinctly from plaintiff's brief whether he is to be 
understood as urging the objection raised in Mahopoulus v. Chicago, 
etc., Ry. Co. (C. C.) 167 Fed. 165, and Barlow v. Chicago, etc., Ry. 
Co. (C. C.) 164 Fed. 765; s. c. on rehearing (C. C.) 172 Fed. 513. 
that this court is without jurisdiction under the judiciary act (Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]) to 
entertain by removal an action brought by a nonresident alien in a 
state court against a citizen of another state. Plaintiff has contented 
himself by referring the court to those cases without definite comment, 
and it appears upon consideration that they are diametrically opposed 
in their conclusions upon the subject; the first holding that the jurisdic- 
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tion does not exist, and the latter that it does. If, however, it is in- 
tended to insist upon the objection here, I think it must, for present 
purposes, be regarded as concluded by the Matter of Tobin, 214 U. 
S. 506, 29 Sup. Ct. 702, 53 L. Ed. 1061, wherein the precise question 
was presented to the Supreme Court in an application for mandate to 
the Circuit Court of the United States for Minnesota to require that 
court to remand a case for want of jurisdiction; and the application 
was denied without comment. As this was the only question involved 
in the application; and as mandate is held in Ex parte Wisner, 203 
U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, to be the proper remedy 
in such a case, I think the denial of the application must be regarded 
as an implicit ruling by that court in favor of the existence of juris- 
diction. 

It results from these considerations that the motion to remand must 
be denied; and it is so ordered. 



THE VARZIN. 

(District Court, S. D. New York. May 21, 1910J 

Salvage (| 84*) — Compensation— Rbscttib of Ocean Steamship with Bbokxn 
Pbopblleb Shaft. 

The German steamship Varzin, 4,470 gross tonnage, on a Yoyage from 
Australia to Boston and New Torlc with a cargo of wool valued at 
$1,800,000, ship, cargo, and freight being worth about |1,500,000, broke 
her propeller shaft on January 29th, when some 850 miles from Boston. 
She was water-tight and otherwise seaworthy, and proceeded under sail, 
making some progress with fair weather, but in the meantime making 
distress signals. Her sails were not intended for independent niLTiga- 
tion, and she could not shape her course in bad weather. On February 
1st she w^s spoken by the steamer Erika, bound from New York to the 
Azores and Lisbon, which finally agreed to take her in tow, and on the 
9th reached Boston with her in safety. Ihiring the time there was 
stormy weather, in which the hawser parted, and while waiting for the 
storm to abate the vessels drifted from their course. There was no great 
danger at any time to the Erika's crew, but during the heavy weather 
there was some to the vessel owing to the heavy tow, and she was 8ome> 
what strained. Held, that under the circumstances and In view of the 
valuable cargo of the Varzin and her peril, which, although not immedi- 
ate, was considerable at that season, the Erika was entitled to a salvage 
award of $45,000 in addition to an allowance for her time, coal consumedv 
and repairs and disbursements. 

[Ed. Note.— For other cases, see Salvage^ Cent Dig. {( 80-83; Dec 
. Dig. i 34.*] 

In Admiralty. Suit by the owner of the steamer Erika against the 
steamship Varzin. Decree for libelant 

This iB a libel for salvage of the German steamship Varzin, a steel screw 
freight steamer of 4,470 tons gross tonnage, while on a voyage from Aus- 
tralia to Boston and New York with a cargo of wool. At 9:28 p. m^ Jan- 
uary 29, 1910, the Varzin broke her tail shaft about a foot from the stem 
post and aft of her water-tight bulkhead. At that time her position as fig- 
ured from an astronomical observation at noon on that day was latitude 
87* 18' N. and longitude 63* 43f W. She had therefore come near the end 

•For other casM seo same topic A | hvmbmb. in Dec. it Am. Digt. 1907 to date, it Rep'r Indexci 
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of her voyage, as her first port was Boston. Repairs were made which made 
her substantially water-tight and were themselves of a durable and excellent 
character, so that she was to all Intents and purposes seaworthy, except for 
the fact that she could no longer steam under her own headway. At the same 
time the master bent sails with which she was supplied, and besides rigged 
all other canvass, including awnings and tarpaulins, which he had on board, 
and which could in any way take the wind. Most of these were of an ob- 
viously provisional character. Two in particular were bent upon yards rigged 
upon the stay running from the mainmast to the foremast, and one was bent 
upon a derrick-boom which was itself rigged upon the foremast. With these 
sails and the help of southwesterly and southeasterly winds, she made con- 
siderable headway on her course on January 80th, and again on January 
31st, the wind being during that time substantially favorable. 

There is some dispute as to- the distance she had covered before February 
Ist in the evening. The evidence of the claimant shows that even with 
southerly- winds she could not In any sense shape a course, but she was 
nevertheless considerably nearer her port on the 1st than when the shaft 
broke. On the 29th the vessel had sent up rockets in signal of distress, and 
on the 31st sighted an east-bound steamer, which she signaled with rodcets, 
but which paid no attention to her. On the morning of the 1st of February 
she sighted another east-bound steamer, which she again signaled by rodcets, 
but whidb also passed her. On the evening of the 1st, at 9 p. m., she sighted 
the steams Brlka, bound from New York to the Azores and Lisbon, which 
she managed to speak. The Erlka had left New York on January 30th and 
had passed southward of the usual track to the Azores to get advantage of 
the Gulf Stream. She was a German ship of 2,665 gross tonnage engaged on 
freightage charter by the Gans Steamship liine, and plying regularly upon 
her charter between those ports. After speaking the Erlka, the Yarzin un- 
successfully attempted to agree upon a price for towage with the master of 
the Brika. Thereupon the following entry was made In the log of the Yarzin 
at 1 a. m., February 2d: "As our ship was not manageable the meeting of 
the officers decided In order to save ship and cargo to accept the said condi- 
tion." The condition referred to was the settlement of the salvage by ar- 
bitration. The Yarzin wished to start at once, the weather at that time be- 
ing calm, but the night was dark and cloudy, and the Erlka was unwilling 
to take the risk of putting a line from one ship to the other until the moon 
rose, whldi, being In the last quarter, was some time about 3 or 4 o'clock ; 
moreover, the Erlka needed some time to make ready by removing the steam 
pipes which ran along her hatches about which the hawsers were to be made 
fast When the moon rose, the Erlka was still unwilling to put out a boat, 
owing to a heavy swell, and by daybreak the wind had begun to blow from 
the north, increasing to a sciuall. The log of the Yarzin conclusively shows 
that during that day, and while the Erika stood by, nothing could have been 
done with safety. Just how far the Yarzin drifted at this time Is somewhat 
nncertaln, but on the morning of the 3d the sea had gone down enough so 
that at 8:45 a. m. the Yarzin put out a boat which got a small line from the 
Erlka, and eventually 120 fathoms of steel hawser, made fast to 90 fathoms 
of ancEor chain, were stretched between the two vessels. During this time 
the ships were kept very near together, as was necessary to heave the hawser 
on board. The ESrika began to tow at about 9 o'clock In the morning, the 
Yarzin keeping a part of her canvas set, heaving the lead and signaling the 
distance made. The weather continued good with light winds on the 3d, but 
began to increase In force on the morning of the 4th, blowing northwest by 
west. On the afternoon of the 4th, the wind continued substantially from the 
northwest, but greatly Increased in velocity until in the night of that day it 
was blowing at what is variously described as either a hurricane or "full 
storm," with a high sea, certainly 11 on Beaufort scale. At 8:30 the hawser 
parted, and the Yarzin again went adrift. Further sails were set to keep the 
vessel as much as possible Into the wind, and 15 gallons of oil were used to 
quiet the sea. The Erika had been prepared to cut the hawser before it 
broke, as she was laboring heavily and could not keep steerageway, par- 
ticularly as the Yarzin was veering In the wind widely from side to side. 
After the hawser parted, and during the night of the 4th and 6th, the salvor 
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Stood by, and on the morning of the 5th, the weather having moderated, the 
Varzln a second time put out a small iboat which got a line to the Brika, 
which again heaved the hawser on board and began towing on the morning 
of the 5th. Just how far the ships drifted during the night to a matter of 
doubt, as the last astronomical observation had been at noon on February 
4th, and by the next they were well in advance of that, but there can be no 
doubt that they had drifted some distance In a general southeasterly direc- 
tion. The wind during the 5th and 6th blew no stronger than 6 on the 
Beaufort scale, but freshened again on the 7th, accompanied by snow squalls 
and bad weather. Late on the 7th Highland Light was sighted, and from 
then the voyage was- easier, the ships reaching Boston on the morning of 
the 9th. When the hawser broke, both ships were to the south of George's 
Bank, but subsequently, and on the 5th and 6th, while both vessels were 
pitching heavily and the hawser was again in danger of parting, the ships 
were fairly upon George's Bank. 

The hawser, because of its weight, had a downward pull T>f about 45 de- 
grees astern from the fair lead of the Erika, and when she pitched, and the 
bow of the Yarzin at the same time rose to a sea, this created a strain upon 
the stern of the Erika which bent the ship somewhat. The engineer testifies 
that the shaft through this bending of the ship actually bore upoi^ the upper 
shaft bearings so that they became heated by the friction, smoked, and con- 
stantly had to be cooled with oil and water. This testimony is contradicted 
by the testimony of the Lloyd's surveyor, Stewart, who denies the possibility 
of working an engine under the conditions testified to by the engineer of the 
Erika. 

The value of the Varzln was at the least $110,000, that of her cargo ap- 
proximately $1,300,000, and that of her freight nearly $80,000, the whole^of 
which she earned upon her arrival at Boston. The total values therefore came 
to something short of $1,500,000. The total time consumed by the Erika in 
the towage was 10 days and 13 hours, of which 36 hours was spent in 
standing by on the 1st and 2d of February. The lose to the Erika in coal 
is estimated at substantially $1,070, her disbursements. In Boston $544, her 
time, about $1,075, repairs about $550. In addition to this, there was some 
proof of a loss due to the disarrangement of her schedule in Spain, which 
will be alluded to hereafter. The agreed distance of the towage was 358 
miles. 

Wheeler, Cortis & Haight, for libelant. 
Wing, Putnam & Burlingham, for claimant 

HAND, District Judge (after stating the facts as above). The chief 
reason for making a liberal allowance in this case arises from the 
value of the property saved and its danger. As to the Erika's own 
peril, undoubtedly, if the story of the engineer is to be taken literally, 
the ship was in considerable danger of breaking her own shaft, par- 
ticularly on the night of the 4th and during the 5th, when both were 
pitching heavily, and when the wind was very high, even by the Var- 
zin's own log, ^^hich gives it up to 11 on the Beaufort scale. In view 
of its contradiction by the Lloyd's surveyor, I shall accept the en- 
gineer's statements with some reservation, but I cannot disregard the 
fact that, as the ship was going so slowly under full power that it 
could not make its own steerageway, the strain upon the shaft must 
have put it in considerable additional danger of breaking. Especial- 
ly, while the ships were on the Bank, it would have been a matter of 
serious moment to be both adrift with broken shafts, and no one can 
fairly ignore that the salvor during that time was running a meas- 
urable risk. Upon her crew, except during those times when all hands 
were called to make ready for heaving the hawser aboard, or to clear 
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away when it parted, there was imposed no great hardship or personal 
danger beyond what is in general attendant upon seafaring. 

Coming now to the peril in which the saved property stood, it seems 
to me that the Varzin greatly underestimates it, and the testimony of 
her master that she was tight and seaworthy for an indefinite period 
is to say the least only a small measure of the truth. I am quite sat- 
isfied that he could make no headway except as he could continue to 
meet favoring winds, and could not have made port unless by a series 
of happy fortuities. Before he spoke the Erika, his course showed 
that he depended substantially upon the wind, and that he could lay 
a course very little into the wind. His sails, except those made for 
the Ship which were not really designed for independent navigation, 
were of the most flimsy character, and several times carried away. 
The light cargo made the ship ride high, and must have added much 
to the difficulty of maintaining any course into the wind. Especially 
the entry in the log of the Varzin shows pretty clearly that at the 
time the officers recognized that the. ship was in no condition to con- 
tinue any longer at sea than was absolutely necessary ; nor do I credit 
the stonr of the Varzin's master that all he wished was a tow to New 
York, if he could get in communication with a boat carrying wireless.. 
That would have no doubt been much cheaper and would have ad- 
mirably answered his purposes if he had been able to get it at once, 
but he was certainly very willing to take the first assistance which of- 
fered, and which would bring into port his immensely valuable car- 
go. Though, as I believe, he had ample stores for the safety of his 
crew for an indefinite time, and though his position was somewhat 
north of some of the trans-Atlantic courses, it is quite obvious that 
with the winds which blew on subsequent days he was in great dan- 
ger of blowing out of any course, and of drifting about helplessly till 
he was picked up by some steamer like the Erika, which in that event 
would have with reason claimed a larger award than can be awarded 
now. Certainly his wisest course was to do what he did, and avoid 
any further risk of danger or damage. It is very well now when all 
are safe and happy in port to consider the many means of safety 
which might have come to hand, but the fact must always remain that 
a ship practically helpless, 350 miles from land, is always in real peril 
in the north Atlantic in winter, and that, although there are ways in 
which she may come out of it, hull, cargo, and freight, there are like- 
wise many others which lead quite elsewhere. 

In so far as involves the loss of 36 hours in standing by on the 
1st, I do not think that the master of the Erika can be blamed. He 
was not ready to heave on board the hawser until early in the morn- 
ing, and it was natural that with some sea running he should be un- 
willing to risk his men until there was light with which to see what 
he was about. The Varzin herself did not suggest in the night that 
a small boat should go out, thoueh she sent it out each time after- 
wards, and it seems to me unfair to charge with overcaution a master 
who will not put out his crew in a small boat in the dark and between 
two ships working so near together. Besides, that very proximity of 
the ships would have been doubly dangerous in the night, even by a 
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half moon. When the light came, I do not understand that dthcr 
party contends that it wouM have been prudent to attempt to carry 
a line from one ship to the other until the following morning. 

Though I am fixing a larger award than has heretofore been 
granted, so far as I find in the books, I have not thought that the 
sum should be fixed upon anything like -the same percentage of the 
value of the property saved as would obtain in smaller cases. The 
salvor must no doubt have adequate inducement, but that inducement 
cannot be strictly proportionate to the value, and this is a principle 
which has been recognized in the cases. Considering the peril of the 
Varzin and her value, and the real, though not great, danger, which 
the salvor herself undertook in towing a much larger ship tiircJugh 
such weather, the necessary length of time involved, and the extra- 
ordinary success of the help given, I think a salvage of $46,000 is 
fair, and I will award that sum. To this may be added the expense 
of the Erika, amounting to some $3,000, and consisting of the items 
mentioned in the statement of facts. I consider the loss involved in 
the supposed disarrangement of the schedule too remote to be the 
basis of damages. If the parties cannot agree upon the expenses, they 
may take a reference. Costs will follow the award. 



lEVING et al. v. JOINT DIST. COUNCIL OF NB5W YORK AND VIOINITT 
OF tINITEDD BROTHERHOOD OF CARPENTERS AND JOINERS OF 
AMERICA AND AMALGAMATED SOCIETY OF CARPENTERS AND 
JOINERS OF AMERICA et aL 

THE CARPENTER CASEL 

(Circuit Onirt, S. D. New York. July, li)10J 

I. WoBDS AND PHBABE9— "Closed Shop/* ' 

A "eloeed shop*' is one that employs anion labor only. 
2L CouBTS (I 276*) — ^Fbdebal Jubisdiotion— Waiveb ot Objections. 

By appearing In a suit in the federal Circuit Court, defendants waived ' 

any objection that the suit was not brought in the district where plain- 
tifl^ or they reside. ! 

[Ed. Note.— For other cases, see Courts, Cent Dig. { 815; Dec. Dig. { 
276.*] ! 

8. CoUBTS (I 815*) — ^FeDEBAI. JUBISDICTION— <2mZKNSHIP. 

A voluntary unincorporated association is not a citizen of any state, i 

and hence the federal Circuit Court has no Jurisdiction of a labor union I 

constituting such association, nor of its members generally, on a bill 
against them to enjoin Interference with an employer's business. 

[EA. Note.— For other cases, see Courts^ Cent Dig. | 861 ; Dea Dig. I 
815.*] 

4. CoTTBTS (§ 318*V— Fedebal Jubisdiotion— Dismibsai. of Pabtt— Effect. 

A bill m the federal Circuit Court to enjoin Interference with an em- 
ployer's business may be dismissed as to a voluntary unincorporated la- 
bor union and its members generally, for want of Jurisdiction of them^ 
and stand as to the remaining individual defendants. 

[Ed. Note.— For other cases, see Oonrte, Cent Dig. I 868 ; Dec. Dig. I 
8ia*] 

•For other cmm seo Muno tople 4 S nuicbbb In Doo. it Am. Digi. 1907 to 4at«, 4 Rop'r Ind«K« 
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6. Injunction (| 136*) — Pbbliminaby iNJUNcrrioN— Pboof Beqitikkd.. 

On motion for a preliminary Injunction, it is only necessary to show 
that a cause of action exists, and that Irreparable Injury will be done 
complainants, unless they are protected. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. {{ 305, 806; Dec 
Dig. ( 136.*] 

6. Tbade Unions (§ 6*)— Rights of Pabtiss. 

Workingmen have the right to unite to protect themselyes^ and to strike 
peaceably for grievances, but not to threaten owners^ builders, and archi- 
tects that their contracts will be held up If they, or any of their subcon- 
tractors, use another employer's products. 

[Bd. Note. — ^E\)r other cases, see Trade Unions, Cent Dig. I 6; Dec 
Dig. t a*] 

7. lNJT7NGnoN (f 163*) — ^Pbeliminabt Injunction— Inkbfebbnck with Eic- 

FLOTBBS. 

On a bill to enjoin interference with an employer, an injunction is 
properly continued pending the action, restraining indlyidual defendants 
from calling out employte in other trades who have no grievances against 
their employers, and from notifying owners, builders, and architects and 
others that they ar^ likely to. have their operations suspended if they use 
complainant's products. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. {{ 357-371; 
Dec. Dig. 1 163.* 

Restraining boycotts, strikes, and other combinations by employ^ in- 
terfering with commerce or business, see note to Shine v. Fox Bros. Mfg. 
Co., 86 a C. A. 313.] 

In Equity. Bill by Charles R. Irving and another, partners as Ir- 
ving & Casson, against the Joint District Council of New York and 
Vicinity of the United Brotherhood of Carpenters and Joiners of 
America and the Amalgamated Society of Carpenters and Joiners of 
America "and others. On motion to continue a restraining order as a 
temporary injunction. Motion granted. 

Walter Gordon Merritt, for complainants, 

Charles Maitland Beattie and William P. Maloney, for defendants. 

WARD, Circuit Judge. This is a motion to continue in the form 
of a preliminary injunction a restraining order heretofore granted. 
It involves the question how far labor organizations, and their of- 
ficers and members, can ^o to compel an employer of labor to main- 
tain a closed shop; that is, to employ union labor only. Upon this 
argument the jurisdiction of the court is rested upon the difference 
of citizenship of the parties only. 

The complainants are copartners, citizens of Massachusetts. The 
defendants are: (1) The Joint District Council of New York and 
Vicinity of the United Brotherhood of Carpenters and Joiners of 
America and the Amalgamated Society of Carpenters and Joiners 
of America, and the members of said Joint District Council ; (2) Ed- 
ward H. Neal, as secretary of the Joint District Council and indi- 
vidually; (3) David French, Joseph Crimmins, L. E. Storey, Henry 
W. Blumenberg, Henry Erickson, William O'Grady,' Frederick Dhuy, 
Harry Lea, Thomas Dalton, Frank Hellereith, George Lynch, Au- 
gust Nagel, James B. Smith, James Martin, Julian Wazeter, indi- 

•For other case* lee lamtt topic A | number In Dec. it Am. Digs. 1907 to a*te, it Rep'r Indezei 
180 F.— 57 
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vidually and as business agents of said Joint District Council; (4) 
Charles H. Bausher, individually and as business stgent of the said 
Joint District Council, and as a member of the General Executive 
Board of the United Brotherhood of Carpenters and Joiners of Amer- 
ica; (5) Frank Duffy, individually and as secretary of the United 
Brotherhood; (6) William D. Huber, individually and as president 
of the United Brotherhood. All of the individuals named are citizens 
of other states than Massachusetts, and have been served with the 
subpoena by the United States marshal, except L. E. Storey, James 
Martin, and Julian Wazeter, citizens of New York, and Frank Duffy 
and William D. Huber, citizens of Indiana. 

A demurrer, a plea, and an answer have been filed to the whole 
bill on behalf of all the defendants "other than the members of said 
Joint District Council," so that they are all before the court; Duffy 
and Huber, by appearing, having waived the objection that the ac- 
tion is brought neither in the district where the plaintiffs nor they 
themselves reside. Counsel for both parties wish a decision on the 
merits, and disclaim any disposition of the case on technicalities. 
Therefore, though the answer to the whole bill overrules the demur- 
rer and the plea, I have considered all objections set up in the de- 
murrer and plea, but shall mention only one I think good. 

The defendants object that the Joint District Council, being a vol- 
untary unincorporated association, is not a citizen of any state, and 
therefore the court has no jurisdiction of it or of its members gen- 
erally. I think this objection good. Chapman y- Barney, 129 U. S. 
677, 9 Sup. Ct. 426, 32 L. Ed. 800; Taylor v. Weir, 171 Fed. 636. 96 
C. C. A. 438. The bill may be dismissed as to the Joint District 
Council and its members generally, and stand as to the other defend- 
ants, in accordance with the practice indicated in Oxley Stave Co. 
v. Coopers' Union (C. C.) 72 Fed. 695, affirmed 83 Fed. 912, 28 C. 
C. A. 99; There are intimations that service upon some of the mem- 
bers of such associations may be good as against the association and 
the other members in United States v. Coal Dealers Ass'n (C. C.) 
85 Fed. 252, American Steel & Wire Co. v. Wire Drawers' Unions 
1 and 3 (C. C.) 90 Fed. 598, and Evenson v. Spaulding,' 150 Fed. 517, 
82 C. C. A. 263, 9 L. R. A. (N. S.) 904. If these cases mean more 
than that members of the associations not served may be held guilty 
of contempt if they knowingly assist in the violation of an injunction 
which has been granted, I am not disposed to follow them. 

The particular grievance alleged in the bill may now be consid- 
ered. The complainants are engaged in the manufacture of fine in- 
terior woodwork at East Cambridge, Mass., which they erect in place 
anywhere, throughout the United States. They keep an open shop, 
employing union and nonunion labor without discrimination. For 
this reason they are regarded as enemies by the United Brotherhood. 
It has, and has long had, in the language of the defendants, a trade 
dispute with the complainants. The United Brotherhood is a vol- 
untary unincorporated association having a membership of carpenters' 
and joiners throughout the United States aggregating 185,000. These 
members are divided into local unions, which are also voluntary un- 
incorporated associations and are represented by district councils. 
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composed of delegates from the local unions constituting the dis- 
trict. The members of the local unions are by virtue of that mem- 
bership also members of the United Brotherhood and entitled to vote 
for delegates to its general conventions and for its general officers. 
The Joint District Council of New York and Vicinity consists of some 
70 local unions of the United Brotherhood and of the Amalgamated 
Society of Carpenters and Joiners of America. There can be no 
question that these bodies constitute and are designed to constitute 
a combination of great power. The bill alleges that this power is 
being unlawfully used against the con)plainants, in that on April 21, 
1910, they having begun work under a contract for the woodwork 
of the Cathedral of St. John the Divine in this city, the defendant 
French, business agent of the Joint District Council of New York, 
ordered their men to quit work because this product was "unfair" — 
that is, the product of an open shop — and the men did quit work. 
April 22d the complainants' foreman, having called upon the defend- 
ant Crimmins, shop delegate of the Joint Council, was informed by 
him that the men could not go back until the complainants kept a 
union shop in Massachusetts, April 23<i, in another interview with 
the defendant French, the complainants' foreman was told that if he 
put nonunion work on the work at the cathedral, he (French) would 
pull out all the other trades working there. I have no doubt that 
this would have been done, nor is it denied in the affidavit submitted 
by the defendants. Thereupon the complainants obtained an order 
to show cause why a preliminary injunction should not be issued, and 
a restraining order in the meantime, which was granted. 

For the purpose of showing the existence of the combination al* 
leged in the bill, the complainants have referred to various incidents 
not connected with the particular charge relied on. September 26, 
1906, Local Union No. 1,824, of Boston, presented a resolution to 
the meeting of the General Executive Board of the United Brother- 
hood, requesting that the complainants be placed upon the unfair 
list of the United Brotherhood. January 24, 1907, this request was 
denied; but the board requested all district councils, local unions, 
and members of the United Brotherhood to assist No. 1,824 by refus- 
ing to handle any material manufactured by the complainants. Feb- 
ruary 7, 1907, upon receiving additional information, the general pres- 
ident was instructed to notify members in districts where the com- 
plainants' trim is used "of the condition under which the trim is 
manufactured and the law of the United Brotherhood regarding the 
same." July 20, 1907, Local Union 1,824 presented to the conven- 
tion of the United Brotherhood a resolution reciting that, the strike 
of Local Union 1,824 against the complainants having run 14 months, 
it was recommended to the entire membership to refuse to handle 
any trim coming from them, which was adopted. January 23, 1908, 
Frank Duffy, general secretary of the United Brotherhood, wrote the 
following letter: 

*'I am In receipt of information from our district council In Boston to the 
effect that the firm of Irving & Gasson of that city is figuring on the contract 
for the U. S. Armory School at West Point, for which you are the architects. 
I desire to call your attention to the fact that the above-mentioned firm la 
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and has been for several years past unfair to organized labor, and our or- 
ganization has been fighting said firm for some time. I wx>uld therefore ask 
that you do all in your power to have the contract for this Job let to some 
fair concern. You will thereby aid us materially in our fight against Irving 
& Casson, and I am sure that anything you may do along the lines suggested 
will be appreciated." 

• July 14, 1908, he also wrote the following letter: 

"I am in receipt of information to the effect that you have tne contract for 
a large residence in Brookline, the owner of which is Ex-€rovemor Powers, of 
Maine, and that the firm of Irving & Casson is figuring on the interior trim 
for said job. I am therefore writing to inform you that this firm is now 
and has been for some time past one of our greatest enemies, having abso- 
lutely refused on more than one occasion to pay our members union wages 
and work them union hours. It is only natural, therefore, that we should 
wish to have the work given to some firm which is fair to the members of 
our organization, and I would therefore request that you use your infiuence 
in having the contract for the interior woodwork on this job let to such a 
firm. I can assure you that anytliiug you may do for us along this line will 
be thoroughly appreciated. Tbanking you in advance for your kind attention 
in this matter, I am respectfully yours." 

Instances are set out in the complainants' affidavits in which thqr 
have lost business because of notifications coming from the combina- 
tion. Although their bid was satisfactory in the case of the Fifth 
Avenue Building, on the comer, of Twenty-Third street and Fifth 
avenue, the architect refused to accept it because he feared labor com- 
plications likely to result from their keeping an open shop. A similar 
thing occurred in connection with estimates on wood finishing for the 
Church of St. Bartholomew. Other cases in which the complainants 
were interfered with arose in connection with a contract made in 
Bristol, 0)nn., in March, 1909, and in connection with the building 
of the Second National Bank, at Twenty-Eighth street and Fifth 
avenue, in the fall of 1908, and in connection with the house of H. 
H. Beard, Sixty-Eighth street and Madison avenue, in 1907, and with 
the Gainsborough Studio in the fall of 1908, and with the house of 
A. L. Stirn at Stapleton, Staten Island, in the summer of 1908. 

Without meeting these instances of interferences categorically, the 
defendants object that they are stated upon hearsay and lack preci- 
sion. Ijio doubt more and better evidence would be required on final 
hearing, but all that is needed upon a motion for a preliminary in- 
junction is to satisfy that a cause of action exists and that irreparable 
injury will be done the complainants unless they are protected. In 
such a case a preliminary injunction ought to issue. 

The right of workingmen to unite for their own protection is un- 
doubted, and so is their right to strike peaceably because of grievan- 
ces; but their right to combine for the purpose of calling out the 
workmen of other employers who have no grievances, or to threaten 
owners, builders, and architects that their contracts will be held up 
if they or any of their subcontractors use the complainants' trim, is 
quite another affair. To take the converse of the proposition: Will 
the defendants admit that employers may combine to prevent any em- 
ployer from using union labor? May the employers agree not to sell 
to or contract with any one who deals with an employer who uses 
union labor? 
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Either of these propositions is destructive of the right of free men 
to labor for or to employ the labor of any one the laborer or the em- 
ployer wishes. See the language of Justice Harlan in Adair v. Unit- 
ed States, 208 U. S. 161, 174, 28 Sup. Ct. 277, 62 U Ed, 436. If the 
struggle is persisted in between labor and capital to establish a con- 
trary view, ultimately either the workmen or the employers will be 
reduced to a condition of involuntary servitude. 

Whether the complainants do a large business, or, as the defend- 
ants allege, a small business, there is no doubt that the defendants by 
combination between themselves and with others have determined to 
force them against their will to maintain a closed shop in Massa- 
chusetts or go out of business, and to compel all persons in their 
employment, whether they will or not, to become members of the 
union or lose their employment. Of certain suggestions in the de- 
fendants' papers that the complainants are seeking to prevent the 
workingmen from organizing and striking and from communicating 
with each other, it may be said in the words of Brown, J., in the Su- 
preme Court of Pennsylvania, in Purvis v. Local No. 600, United 
Brotherhood of Carpenters and Joiners, 214 Pa. 348, 353, 63 Atl. 
686, 586, 12 L. R. A. (N. S.) 642, 112 Am. St. Rep. 757 : 

"The zeal of counsel may account for, but can hardly excuse, the statement 
In appellants' paper book of the questions Involved on this appeal. They are 
there stated to be: *Is the dissemination by means of printed notices by a law- 
fully constituted lodge of union laborers to its members and employers of 
labor, of its ad(H>ted rules by virtue of its constitution forbidding its members 
to work nonunion material, an unlawful conspiracy? Is it lawful by peace- 
ful means to make effective such rule&?* From an examination of the aver- 
ments of plaintiffs' bill, the ample proofs submitted in support of them, and 
of the facts found by the court below, it is most manifest that the only ques- 
tion before us is whether the appellants were properly enjoined from injur- 
ing and destroying the business of the appellees, in pursuance of a conspiracy 
to do so, as a penalty for their refusal to unionize their mill. This would 
mean to the appellees, as they aver, that they would be compelled to employ 
only un^on workmen, and to yield their free and unrestricted right- to select 
their own employes in the conduct of their business; that they would be 
compelled to submit themselves to the control of the union, and to put them- 
selves within its power to dictate to them the number of hours to constitute 
a day's work in their mill, the compensation to be paid therefor, the time of 
payment thereof, and the selection of their employes. It would be a recogni- 
tion of the power of the agents of the union to practically control their busi- 



The particular acts sought to be enjoined in this case are the calling 
out of the employes in other trades, who have no grievance against 
their employers, and the notification of owners, builders, architects, 
and third persons that- they are likely to have their operations held 
up if they use the ccnnplainants' trim. Whether the complainants may 
be found to have other rights on final hearing, and whether per- 
sons not parties may be guilty of contempt if they knowingly assist 
in the violation of the preliminary injunction to be issued, need not 
now be considered. 

Motion granted, with leave to the parties to submit within one week 
forms of order which they respectively think appropriate under Uiis 
opini(xu 
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UNITED TRANSP. & MGHTBRAGB CO. T. NEW TORK ft BAI/TIMOHH 

TRANSP. LINE. 

NEW YORK & BAI/nMORE TRANSP. LINE T. UNITED TRANSP. A 
LIGHTERAGE CO. 

(District Court, S. D. New York. June 23» 1910.) 

1, Admibaltt (§ !♦) — Jurisdiction— Matters op Equitable Cognxzafcb. 

While a court of admiralty is often spoken of as one of equity, the 
phrase means no more than that equitable principles are 4ipplied to the 
solution of matters of maritime Jurisprudence, and not that an admiralty 
court may draw within its jurisdiction matters primarily of nonmari- 
time cognizance. 

[Ed. Note. — ^FDr other cases, see Admiralty, Cent Dig. H 1-17; Dec: 
Dig. ( !.♦] 

8. Admibaltt (§ SQ*) — Aitswbb— Set-Off. 

There is no warrant in the admiralty practice for a counterclaim, and 
a set-off is cognizable only so far as it relates to the particular transac- 
tion which is the subject of the libel, and goes to reduce or overcome the 
original demand. 

[Ed- Note. — ^For other cases, see Admiralty, Dec. Dig. t 36.*] 
8. Aumibaltt (§ 36*) — Pleadino— Cboss-Libel. 

A crossrlibel cannot be maintained in admiralty unless it arises out of 
the same cause of action as that propounded in the original libel. 
[Ed. Note. — ^For other cases, see Admiralty, Dec Dig. f 86.*] 

4. Abmibaltt (§ 86*)— Suit fob Bbeach of Contract— Set-Off^-Oboss-I^bel, 

Libelant for a number of years performed lighterage services for re- 
spondent under an agreement fixing the prices therefor. New officers 
having succeeded to the management of the business of respondent cor- 
poration, a new agreement as to prices was made between them and 
libelant Held, that a new contract was thereby created, and that in a 
suit by libelant to recover for services rendered thereunder respoudent 
could not plead as a set-off or by way of cross-libel a claim for damages, 
on the ground that the prices previously paid were exorbitant and the 
agreement therefor collusive and fraudulent, something did not arise out 
of the same transaction or cause of action for which libel was filed, but 
out of a separate contract. 

[Ed. Note. — ^For other cases, see Admiralty, Dec. Dig. ^ 86.*} 

5. CONTBAOTS (§ 1*) — DeFINCTION. 

A contract is a transaction between two or more persons in which 
each party comes under an obligation to the other, and each reciprocally 
acquires a right to whatever is promised by the other. 

[£3d. Note. — ^For other cases, see Contracts, Cent Dig. | 1; Dec Difr 

«1.* 

fV)r other definitions, see Words and Phrases, vol. 2, pp. 1513-1534; 
vol. 8, pp. 7615, 7610.] 

In Admiralty. Suit by the United Transportation & Lighterage 
Company against the New York & Baltimore Transportation Line, 
and cross-libel by respondent against libelant Decree for libelant 
Cross-libel dismissed. 

The original libel was filed by the lighterage company to recover for lighter- 
age services rendered respondent during a period definitely stated, and pui^ 
suant to a verbal contract whereby libelant for an agreed rate of pay under- 
took *'to lighter goods and merchandise at the port of New York fram the 

•For other oases see same topic 4 S mumbbb In Dec. it Am. Digs. 1907 to date, 4k Rep'r Indexes 
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vessels owned and controlled by the respondent to various points • • • 
and also to lighter goods and merchandise from (said) viarious points * * • 
to the vessels of said" respondent The respondent transportation line de- 
nied that any "verbal contract" was made as alleged, and averred that 
"through its officers and agents * * * it declared that it could and 
would pay no more and only such sums as are (stated in the libel) not as a 
reduction of any existing or extant contract or contracts but absolutely as 
a limit of price for such services, and the same were thereupon and there- 
after charged to (respondent) by Gibelant) at the rates set forth" in the libel. 
The answer then set up a "counterclaim," the subs^nce of which is that for 
a long time prior to the dates in the libel mentioned libelant had been per- 
forming lighterage services for respondent at exorbitant and unlawful, if 
not fraudulent, rates of pay. Such rates are said to have been exorbitant 
because they were much higher than those charged for similar services by 
other persona in the same line of business and same neighhorhood. They 
were unlawful because said exorbitant rates were agreed upon between one 
of the principal officers of the libelant and a like officer of the respondent, 
who were son and father, the father being at the same time a stockholder 
and officer in both libelant and respondent, and the son being an officer and 
(apparently) a stockholder in libelant, and also an employ^ of respondent. 
The answer does not in terms charge active fraud on the part of father and 
son aforesaid, but it does allege that the arrangements made and the prices 
paid were "improper," and in argument charges of extreme fraud have been 



The cross-libel sets up the same matter as is asserted by way of "counter- 
claim" in the answer, and demands as affirmative relief the repayment by 
the lighterage company to the transportation line of the difference between 
the charges made and paid prior to the period sued for and what is alleged 
to have been the usual and customary rate of charge for similar services 
at the times they were rendered. The singular method above set forth of 
pleading to the contract alleged in the libel is explained by the following 
facts: For a long time prior to May 1, 1908, the lighterage company had 
furnished certain boats for lighterage purposes to the transportation line, 
doing this in pursuance of an oral agreement between the father and son 
aforesaid, which agreement fixed the rates of pay, and is the agreement 
or contract concerning which the transportation line now complains. It is 
quite evident that Mr. Groves (the father) was. prior to May, 1908, and for 
many years had been, a very influential, if not the most influential, personage 
connected with the transportation line. He was an old stockholder and its 
general ihanager. He had built up its business from a condition of continued 
loss to one of great apparent prosperity, and it is evident, from his testimony 
that he expected to do as he pleased in matters relating to the transporta- 
tion line's affairs, without much, if any, consultation with fellow officers, di- 
rectors, or stockholders. Shortly prior to May, 1908, he (with apparently 
certain other shareholders) sold out a controlling interest in the transporta- 
tion line's stock to one Monk. Mr. Groves seems then to have been no longer 
a shareholder, and certainly he ceased to be an officer. As general manager 
he was succeeded by one Roome, and Roome thereupon sent for the son 
(Groves, Jr.), and told him that a loWer rate would thereafter be paid for 
lighterage services in New York Harbor than had been current under the 
regime of Groves, Sr. To this rate Groves, Jr., agreed for the libelant light- 
erage company, and for services so rendered pursuant to this conversation 
between Roome and Groves» Jr., the libel is brought on the theory that these 
two men did in May, 1908, make a contract for breach of which this action 
lies. The answer does not admit that a contract was then made, because 
it Is of the essence of respondent and cross-llbelant's position that there never 
was but one contract or agreement between these two corporations, and that 
was the exorbitant, unlawful, and improper, if not fraudulent, contract, made 
between father and son as aforesaid, but modified as to rate of pay by Roome 
as last above set forth. 

Mr. Laws and Mr. Betts, for libelant. 

Mr. Kneeland, for respondent and cross-libelanL 
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HOUGH, District Judge (after stating the facts as above). The first 
question suggested is this : During all the times covered by the plead- 
ings herein were two contracts or only one contract made between the 
parties to this litigation? A complete and final definition of the word 
"contract" will perhaps never be reached, but I know of no better de- 
scription of a business or commercial compact than that approved by 
Washington, J., in Dartmouth College v. Woodward, 4 Wheat, at 
page 656 (4 L. Ed. 629): 

"A transaction between two or more persons In which each party comeB 
under an obligation to the other and each reciprocally aciinires a right to 
whatever is promlised by the other.** 

Applying this to the uncontradicted evidence, when and how did 
libelant and respondent obtain the reciprocal rights against each other 
averred in the libel and admitted by the answer ? Clearly on or about 
May 1, 1908, when Mr. Groves, Jr., and Mr. Roome had their conver- 
sation. Until the minds of those two men met whatever other contract 
or contracts may have existedl between the lighterage company and 
the transportation line, the contract in suit did not exist ; and the cer- 
tain test of this is that no action could have been brought upon it. It 
does not advance matters to speak of this conversation as a modifica- 
tion of an existing contract. A contract pnce made cannot be modified 
except by a new meeting of minds, and, when such mind meeting 
occurs, a new contract springs into existence. 

Holding, therefore, that the contract sued on in the libel hadi no ex- 
istence before May, 1908, by what right can the respondent sustain 
either by way of set-off or cross-libel 3ie matters shown in its plead- 
ings ?^ 

Undoubtedly the rule of the common law was hard, and a statute 
was required to correct an inequity that became more apparent as com- 
mercial transactions expanded, "but courts of equity from a very early 
day were accustomed to grant relief in that regard independently as well 
as in aid of statutes upon the subject." Per Fuller, C. J., Scott v. Arm- 
strong, 146 U. S. 507, 13 Sup. Ct. 150, 36 L. Ed. 1059. The remedy 
of set-off "has been very much extended in equity ♦ ♦ ♦ (where) 
the mutual obligations have grown out of the same transaction; and 
* * * purely equitable considerations have been held to authorize the 
setting off of many classes of obligations held by the defendant against 
a judgment duly recovered against him, in a court of law." Blount 
V. Windley, supra. 

It is true that a court of adimiralty is often spoken of as one of 

iThe word ''set-ofT' la not used in respondent's pleadings, but the "conntov 
claim" (for which no warrant is found in admiralty practice) has been re- 
garded by all parties as an attempted set-off. *'Set-off*' (properly so called) 
did not exist at common law, but is founded on St 2 Gtoorge II, c. 21, f ^ 
which in substance and effect enacted that, where there were mutual debts 
between the plaintiff and the defendant, one debt may be set against the 
other, and such matter may be given in evidence under the general issue or 
be pleaded in bar, so that notice shall be given of the sum or debt intended to 
be offered in evidence." United States v. Eckford, 6 Wall. 488» 18 L. Ed. 
920. And see, also, as to the origin of '*set-off/* Hall v. United Stat», 91 U. 
S. 562, 23 L. Ed. 446; Blount v. Windley, 96 U. S. 176, 24 U Bd. 424 : Orr 
Y. Hamilton, 129 U. S. 255, 9 Sup. Ct 295» 32 L. Bd. 66& 
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equity, but that phrase means no more than that equitable principles 
are applied to the solution of matters of maritime jurisprudence. It is 
a perversion of the phrase to argue from it that, because admiralty 
seeks for aid in the analogies of equity, a maritime court is therefore 
entitled to draw within its jurisdiction matters primarily of nonmaritime 
cognizance. The temptation is often strong to pursue a controversy 
between two litigants into all its ramifications, and endeavor to adjudi- 
cate them all in one decree. But in a court of limited jurisdiction (how* 
ever important) the temptation should! be carefully withstood, and in 
this matter of set-off the inquiries must always be made : (1) Does the 
alleged set-off grow out of the same transaction as that which must be 
proven to support the libel ; and, if it does,^(2) could the claim be made 
the subject of an independent action in the admiralty? 

The first inquiry has often been pursued, and quite recently in this 
court in Hastorf v. Degnon-McLean Contracting Co. (D. C.) 128 Fed. 
982, and the result reached that ordinary "set-off is not cognizable in ad- 
miralty except so far as it relates to the particular transaction which is 
the subject of the libel and goes to reduce or overcome the original de- 
mand." The particular transaction alleged in this libel is the breach of 
a contract made in May, 1908, and therefore, without passing upon 
many interesting questions raised by libelant, I hold that the matters 
set out in the answer to the original libel gire not proper subjects of 
set-off herein, and cannot therefore be regarded in the original suit. 

The second question above suggested, viz., whether a good set-pff 
in admiralty must always be a good independent maritime cause of 
action, I do not find it necessary to consider in this case, and no opinion 
is expressed thereon. The cross-libel is, as the record herein shows, 
filed specifically in pursuance of rule 53 of the Supreme Court in 
admiralty. That rule declares the practice whenever a cross-libel is 
filed "arising out of the same cause of action for which the original libel 
was filed," and has been construed to mean that no cross-libel can be 
filed unless it does arise out of ""the same cause of action as that pro- 
pounded in the original pleading." The Theresa Wolf (D. C.) 4 Fed. 
152. And the same result has been reached in this court in George D. 
Emery Co. v. Tweedde Trading Co. (D. C.) 143 Fed. 144. 

Under, the cases cited, therefore, this cross-libel cannot be maintained 
because it does not arise out of the same cause of action as that on 
which the original libel is based. The further question whether the 
cross-libel sets forth a cause of action in admiralty at all need not there- ' 
fore be considered, although I assume that even if it be possible to 
use equitable, but nonmaritime, demands by way of set-off, admiralty 
can grant no affirmative relief on any libel, original or cross, which does 
not reveal a cause of action on a maritime contract or for a maritime 
tort. Whether a recovery based upon alleged fraud in the procurement 
and enforcement of a completed contract can ever be the subject of a 
libel in admiralty, even though the completed contract be maritime, is 
an interesting question, but for the reasons above given not necessary 
for the determination of this case, and therefore as to it, no opinion is 
expressed. 

Decree for libelant in original libel ; cross-libel dismissed. Costs in 
both cases. 
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THE) LEHIGH. 

THE DENVER. 

(District CJourt, S. D. New York. June 6» 1910.) 

Collision (| 102*) — Oyebtaking Steam Vessels— Suction. 

As the steamship Denver, 390 feet long and drawing 23 feet aft and 
17% forward, was passing through the Main Ship Channel from New 
York Bay to the sea at a speed of 12% knots or more she slowly overtook 
the tug Lehigh, which was on an almost parallel course and 150 feet oo 
her port side. The tug, which was 150 feet long and drew about 15 feet, 
slowed down intending to pass to the westward under the stern of the 
Denver, when she took a sudden sheer to starboard and struck the steam- 
ship about 40 feet from the stern. The wheelsman of the tug testified 
that the wheel was not ported. Held, on the evidence, that the collision 
was caused by the suction of the Denver, and that she was in fault for 
not appreciating the danger and taking precautions to obviate it by re- 
ducing speed or keeping at a greater distance ; and that the tug was also 
in fault for reducing speed which rendered her more subject to the force; 
[Ed. Note. — ^For other cases, see Collision, Dec. Dig. I 102.* 
Overtaking vessels, see note to The Rebecca, 00 C 0. A. 254.] 

In Admiralty. Suit by the New York & Texas Steamship Company, 
as owner of the steamship Denver, against the steam tug Lehigh, and 
cross-libel by the Lehigh -Valley Transportation Company, as owner 
of the Lehigh, against the Denver. Decree in favor of each for half 
damages. 

Mr. Brown, for the Denver. 
Mr. Kirlin, for the Lehigh. 

HOUGH, District Judge. At 4:20 p. m. of March 31, 1906, the 
Denver left Pier 16 East river bound out to sea, and at 4:30 p. m. 
the Lehigh left the stakeboat at Red Hook Flats bound to Perth 
Amboy. The Denver is a large coastwise steamer 390 feet long, and 
on the afternoon in question was drawing over 23 feet aft and I714 
forward. The Lehigh is an ocean-going tug, 150 feet long; and, 
with a very full supply of coal and water on board, was drawing an 
average of 15 feet. The times of departure above stated are not 
only testified to without contradiction, but admitted in the pleadings. 
Nearly, if not exactly, at 5 :15 p. m. the vessels collided in the Main 
Ship Channel, somewhere between the West Bank Light and the 
Perch buoy at the entrance, to the Swash Channel. The testimony in 
the case was taken so long after the collision that no serious effort 
is discovered in the record to ascertain what if any difference ex- 
isted between the clocks on tug and steamer. It is in evidence that 
the Lehigh's clock was kept accurately with local time as indicated 
by the Western Union time ball; and, in the absence of any testi- 
mony to the contrary, it is assumed that the clocks of the respective 
vessels were practically synchronous. The witnesses have not agreed 
as to exactly where the collision took place by about a mile; the 
master of the Lehigh fixing the collision just below the West Bank 
Light, and Capt. Barstow of the Denver just off Perch buoy. I dt> 

•For oUier cuei see same topic ft 9 numbsb in Dec. 4k Am. Digs. 1907 to 4aU, it Rep'r IiidtxM 
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not think this difference very important, for wherever they were 
when collision occurred they were necessarily at the same place; 
and the Denver had started to get there 10 minutes before the Le- 
high. If the exact spot of collision were important, I should attach 
greater weight to the testimony of Capt. Barstow of the Denver than 
to that of any observer on the Lehigh, because the Denver was steer- 
ing by the buoys and was of such draft as to require strict attention 
to the channel; whereas the Lehigh was not confined to the Main 
Ship Channel and could have turned oflE and pursued her voyage to 
Perth Amboy by porting her wheel as soon as she passed the West 
Bank light. 

Concerning the method of collision and the causes therefor the 
parties are not agreed further than this, viz. : Just before the Lehigh 
began to swing toward the Denver the vessels were side by side in 
the Main Ship Channel about 150 feet apart, with the stem of the 
Lehigh abreast or slightly forward of the port side of the Denver's 
bridge; and they were then on apparently parallel courses. The Den- 
ver avers that contact occurred with the bow of the Lehigh against 
the Denver's port quarter some 40 feet from the stern, with the tug 
at about right angles to the steamship. On the facts thus asserted the 
Denver declares 5ie Lehigh in fault for deliberately porting her helm, 
trying to go under the Denver's stem, and failing to succeed in that 
obvious maneuver. The Lehigh agrees with the foregoing thus far 
only, viz., she did intend to go under the Denver's stern, having gotten 
far enough below the West Bank Light to turn with safety toward 
Perth Amboy. With this purpose she slowed her engines (to let the 
Denver get well ahead) and was instantly caught in the suction of 
that vessel and drawn against the larger vessel's side, the blufE of her 
starboard bow striking the Denver's quarter, twisting the tugf s for- 
ward parts from starboard to port, and starting everything forward 
of her bulkhead. 

It thus appears that the question of overwhelming importance in this 
case is: WTiich was the overtaking vessel? But before that inquiry 
is reached, it is almost equally important to ascertain the manner of 
their contact ; i. e., whether head on, or a species of "slapping" blow. 
On this last point I am convinced that the statements for the Lehigh 
are more nearly correct, because there can be no doubt as to the 
nature of the injuries received by the tug, and such injuries would in 
my judgment have been impossible, had the blow been delivered at 
right angles ; the damage done to the Denver also is neither in kind 
nor severity the natural result of a right-angle collision ; and, finally, 
the observers on the Lehigh, being much nearer the point of contact, 
were in a better position to see just how the vessels did come together, 
and their intention of telling the truth, as they saw it, is unimpeached. 
As to which of the colliding vessels was the overtaker, within the 
legal meaning of the word, it seems to me beyond question that when 
they came near enough to each other to require each to take the other 
into account in pursuing safe and proper navigation the Lehigh was 
in the lead and the Denver considerably more than two points abaft 
her beam. The speed of the Denver is estimated by her own oflScers 



Digitized by 



Google 



908 180 FBDBBAIi RBPORTBB. 

at from 12 to 12% knots. She encountered no difficulties whidi 
made her stop, for any considerable time at all events, in going down 
the bay ; while possibly from the time she was clear of her pier, and 
certainly from the time she had Castle William abeam, she traveled at 
full harbor speed. She must have done this (according to her own evi- 
dence) for it required but 55 minutes (assuming the collision to have 
occurred off the Perch buoy) to travel as nearly as can be estimated 
1214 knots. This gives a speed of over 12% knots per hour, and if 
(according to her master's experienced estimate) it required 10 minutes 
to get up full speed and arrive off Castle William, the balance of the 
distance must have been covered at even more than that rate of prog- 
ress. The Lehigh, on the other hand, had but 45 minutes wherein 
to traverse not over 9% knots, and she, too, maintained her usual 
harbor speed without serious stoppage or delay, so far as this testi- 
mony shows. It is I think impossible that at any time the Lehigh 
could have been behind the Denver ; and I conclude that from about 
Craven Shoal down the steamers were on slightly converging courses, 
with the Denver slowly overhauling the Lehigh. The collision there- 
fore happened while the larger and faster vessel was in the very 
act of finally passing the smaller and slower one in a distinctly nar- 
row channel and in shallow water, and when they were confessedly 
in such a situation as to require each to observe the other carefully. 
The ultimate question is, therefore, this: Was the proximate 
cause of this collision a porting of the Lehigh's helm in order to 
pass under the Denver's stem, or the suction of the Denver? It is 
plainly true that Capt. Barstow of the Denver did not think at the 
time that suction had anything to do with it ; he thought (and thinks) 
that the tug was "too far away when she started to port her hekn 
for any suction. She was certainly a length away * * * 150 
feet." And consequently he "never gave the least thought to suc- 
tion, not a particle ; it never came into my mind until this suit came 
up. I thought it was simply mis judgment; that is my idea of it." 
But nobody on the Denver can or does definitely swear to a port- 
ing of the helm. The testimony when considered amounts to this: 
The movement of the Lehigh was so violent and so quick that it could 
only be accounted for by a sudden helm movement. Such testimony 
is rather the expression of a theory than the statement of a fact, 
and is in my judgment overborne by the categorical denial of the 
intelligent and experienced man at the Lehigh's wheel, and by the 
very enormity of the error that would have been committed if he 
had done what the Denver thought he dSd do. It follows there- 
fore that some explanation of the Lehigh's sheer to starboard other 
than a sudden porting of her helm must be found, and in my judg- 
ment it can only be found in the suction of the Denver, This matter 
has been gone into thoroughly by Brown, D. J., in The Mesaba (D. 
C.) Ill Fed. 216, and it was there held that when large vessels are 
navigating side by side at high speed for a distance of over a third 
of a mile prudence requires a separation of at least from 200 to 300 
feet. This case has been followed in The Fontana, 119 Fed. 853, 
56 C. C A. 365, and The North Star (D. C.) 132 Fed. 145, where 
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the earlier cases are collated. See, also, The Aureole, 113 Fed. 224, 
61 C. C. A. 181, and The Mdnterey (D. C.) 171 Fed. 442. 

If the influence of suction did not occur to a navigator of the high 
character of Capt. Barstow, it is quite as plainly true that the possi- 
bility of danger from that cause did not at the time occur to any 
one on the Lehigh. One rarely finds a more perfect picture of 
security than the evidence reveals on the tug within two minutes 
of serious collision. The pilot was at the wheel. The captain was 
in his room just aft of the wheelhousc talking to the chief engi- 
neer about indifferent matters, and his son (who, though a pas- 
senger at the time, is a licensed shipmaster) was dozing in an easy 
chair near the door leading from pilot house to the captam's quarters. 
Yet they all knew that a large steamer was overhauling them on their 
starboard quarter, and the pilot at the wheel perceived that "the 
steamer was not going away from us very fast, so I slowed her dbwn, 
as we had to turn in * * * to the westward, and * * * a 
few seconds after I slowed her down * * * i noticed she took 
a sheer." It is necessarily true that the moment the Lehigh slowed 
her engines she surrendered a certain amount of power, became less 
easily manageable and more subject not only to the suction influence 
of a large passing vessel, but to any other force tending to divert her 
from the course she was on. But no one on the Lehigh thought of 
this, and it is plain to me that not until they had gotten to Perth 
Amboy and talked the matter over with Capt. Cherry (the marine 
superintendent of the Lehigh Valley) did they on his suggestion 
conclude that their damages had been caused by the influence now 
asserted. No signals had been exchanged between steamer and tug, 
and it was still daylight when the collision occurred. The cases al- 
ready cited have distinctly put upon the overtaking vessel liability for 
damages caused by her suction. The effect of them is to lay upon 
thje navigator of a large vessel, intending to pass a smaller one from 
behind, knowledge of the danger, threatened by the intended pas- 
sage. No such knowledge existed in this case, and no measures of 
precaution were taken. But the overtaken vessel has relative duties 
and responsibilities laidi upon her by law. She. should maintain her 
course and speed until the contemplated maneuver is accomplished. 
And surely the now proven and judicially ascertained dangers arising 
from suction do not render those duties and responsibilities less oblig- 
atory. 

The Lehigh unnecessarily slowed and thereby obviously rendiered 
herself more liable to be injured in just the way she was. This at 
least casts the burden upon her of showing that her act did not con- 
tribute to the joint damage. There is no evidence given to sustain 
that burden, and it is in my judgment at least probable that had the 
Lehigh not slowed she would have escaped daiiiage, for a very slight 
diminution of her sheer to starboard would have enabled the Denver 
to pass by. She only failed by about 40 feet. It follows, therefore, 
that each libelant should have a decree for half damages and half 
costs. 
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UNITED STATES v. BTOJJUSEL 
(District Court, EL D. Washington, B. D. July 8, IWOJ 

1. ALUCNS (8 67*) — NaTITBALIZATION— COUBTS— JUBISDICnON. 

Act Cong. June 29, 1906, c. 3592, § 3, 34 Stat 596 (U. S. Comp. St Suppi 
1909, p. 477), confera naturalization jurisdiction on the courts of the vari- 
ous states extending to aliens resident within the respective judicial dis- 
tricts of such courts. Const Wash, art 4, § 6, confers general jurisdio 
tlon on the superior courts of that state within their judicial districts, 
not limited to the counties composing the same, and by Bern. & BalL 
Code, I 9050, Klickitat and Clarke counties are in the same judicial dis- 
tricts, the courts of those counties being presided over by the same judges 
Held that where an alien resident of such district was naturalized by such 
superior court while sitting In darke county, it was not a fatal objection 
to the naturalization that the alien was a resident of Klickitat county. 
N [Ed. Note.— For other cases, see Aliens, C^nt Dig. {§ 131-137; Dee. 
Dig. § 67.*] 

2. Aliens (J 68*) — ^Natxtbauzatiow— Petition— Failubb to Filb in Dupli- 

cate. 

The provisions of Naturalization Act Cong. June 29, 1906, c. 3592, { 4, 
■ubd. 2, 34 Stat 596 (U. S. Oomp. St Suw). 1909, p. 478), requiring a nat- 
uralization petition to be filed in duplicate, are directory only, so that a 
failure to comply therewith will not render the proceedings void. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. f§ 138-146; Dee. 
Dig. § 6a*] 

8. Judgment (§ 24*) — Detinition. 

The judgment of a court is its pronouncement from the bench, the writ- 
ten order being merely the evidence of what the court decided, and the 
requirement that the judge sign it Is directory. 

[Ed. Note. — ^For other cases, see Judgment, Cent IMg. § 12; Dec Dig. 
I 24.* 

For other definitions, see Words and Phrases, vol. 4^ pp. 3827-3812; 
vol. 8, pp. 7695, 7696.] 

4. Judgment (8 270*) — Entry— Bbcobd. 

A judgment duly pronounced, but not entered, is entitled to record. ' 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. |§ 501-tK)9; Dec. 
Dig. i 270.*] 

6. Aliens (§ 72*) — ^Natubauzation Pboceedings— Statutes— Oonstbucttioh 

^-•OFFENSES'^**B^LOi?X " 

Naturalization Act Cong. June 29. 1906, c. 3592, 8 9, 34 Stat 599 (U. 
S. Oomp. St Supp. 1909, p. 482), provides that every final order which 
shall be made on a petition shall be under the hand of the court and 
shall be entered in full on the record kept for that purpose, and section 
18 makes it a felony for any clerk or other person to issue or be a party 
to the issuance of a certificate of citizenship contrary to the provisions 
of this act except on a final order under the hand of a court having ju- 
risdiction to make such order, etc. Held, that section 18 does not make 
It a felony to issue a naturalization certificate without final order under 
the hand of the court, but that the felony consists in issuing it contrary to 
the provisions of the act, unless it be on a final order under the hand of 
the court 

[Ed. Note. — ^FOr other cases, see Aliens, Dec. Dig. 8 72.^ 

For Other definitions, see Words and Phrases, vol. 8, pp. 273&-2744; 
vol. 8, p. 76^] 

•For oth«r cmw im uunt topic * 8 nvmbbb in Doc. ft Am. Disi. 1M7 to dato, * Rep'r IndoxM 
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6. Ai^iENS (8 68*) — Natubalization— Judgment— CoiXATUftAL Atta<jic. 

A decree of naturalization Is entitled to the same sanctity as other ad- 
judications, and Is not subject to collateral attack for mere failure of 
the court to comply with directory provisions of the statute. 

[EcL Note.— For other cases, see Aliens, Cent IMg. f 145; Dec. Dig. 8 

7. Aliens (| 69*) — Naturalization Pboceedinqs— Judgment— Cebtiticate. 

Where the court in a naturalization proceeding has rendered judgment 
admitting the alien to citizenship, the fact that the derk issued a natu- 
ralization certificate before the fin<Ll judgment had been signed and en- 
tered did not render such proceeding void under Naturalization Act Cong. 
June 29, 1906, c. 3592, 5 18» 34 Stat 602 (U. S. Comp. St Supp. 1909, p. 
486); such requirement being directory only and subject to correction 
nunc pro tunc, 

[Ed. Note.— For other cases, see Aliens, Dec Dig. { 69.*] 

* Petition by the United States of America against Frederick Stol- 
ler to cancel a certificate of naturalization issued by the clerk of the 
superior court of Washington for Clarke county. Application denied. 

Joseph B. Lindsley, U. S. Atty. 

John Speed Smith, of counsel, for Naturalization Bureau. 

WHITSON, District Judge. This is a proceeding by petition to 
cancel a certificate of naturalization issued to the respondent by the 
clerk of the superior court of the state of Washington for the county 
of Clarke. The facts set up and relied upon are : 

(a) That the respondent was a resident of Klickitat county at the 
time his petition was filed. 

(b) That the petition was not made and filed in duplicate. 

(c) That prior to the issuance of the certificate no order of court 
admitting respondent had been signed, but subsequently a nunc pro 
tunc order was signed and entered. 

These assignments embrace the errors deemed fatal to the action 
of the state court. 

First. Section 3 of the act of June 29, 1906 (Act June 29, 1906, 
c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1909, p. 478]), desig- 
nates the courts that are authorized to naturalize aliens, and the su- 
perior courts of this state, being courts of record, are embraced within 
its provisions. This section also provides : 

"That the naturalization jurisdiction of all courts herein specified, state, 
territorial, and federal, shall extend only to aliens resident within the respec- 
tive judicial districts of such courts.*' 

Klickitat and Clarke counties are in the same judicial district, and 
the courts of those counties are presided over by the same judge. 
Rem. and Ball. Codes, § 9050. While in United States v. Schurr et 
al. (D. C.) 163 Fed. 648, it was held that a petitioner for naturaHzation 
must under the language above quoted file his petition in the county 
of his residence, the holding was based upon constitutional restric- 
tions on jurisdiction of the circuit courts of the state of Michigan. 
In this state the superior courts are not thus limited. r>ee article 4, 
§ 6, State Const. ; 1 Rem. & Ball. Code, p. 73, and cases there noted. 

*For other caaeB' lee same topic A S numbsb In Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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The respondent, then, was within the letter of the law when he filed 
his petition in the judicial district in which he resided, and he was 
entitled to select the county of that district which best suited his con- 
venience. 

Second. We have seen that the superior court was acting in vir- 
tue of the authority conferred by the act of Congress. It is not al- 
leged that the respondent failed to file a petition, but that he failed 
to make and sign it in duplicate. It will be observed that the lan- 
guage of the statute is very specific: 

-"That ezduslve jurisdiction to naturalize aliens as citizens of the United 
States is hereby conferred upon the following specified courts/* etc 

By this was meant the power to entertain and decide. The stat- 
ute repeatedly refers to "the petition/' See section 4. The second 
subdivision of this section does require that it be made and filed in" 
duplicate; but, since the power was conferred upon the court and 
a petition duly verified was filed, the omission to file it in duplicate 
was nothing more than an irregularity. It did not affect the juris- 
diction. The court could and should, of course, have required a literal 
compliance with the statute, but the view that its action upon the 
petition was void for the reason that its power was not thus invoked 
does not comport with the analogies of the law in the construction 
of statutes. For instance a statute required the consent of the father 
to a marriage. It was held that a marriage without it was not void. 
So a statute which required that contracts "shall be signed by the 
commissioner" did not render void a contract not thus signed. Again, 
where a court-martial was to be appointed in June and was not ap- 
pointed until July, the statute was held to be directory. These illus- 
trations are taken from Sedgwick on Construction of Statutory and 
Constitutional Law (2d Ed.) p. 318 et seq., where numerous other 
cases to the same eflfect are cited by the learned author. My conclu- 
sion is that the provision requiring the petition to be filed in duplicate 
is directory; that it might be corrected on appeal if this court could 
sit as one of revision, but the failure to so file does not render nuga- 
tory the act of a court admitting an applicant without it. 

Third. Section 9 provides that every final order which shall be 
made upon a petition shall be under the hand of the court and entered 
in full upon a record kept for that purpose, while section 18 in part 
reads as follows: 

'*That it is hereby made a felony for any derk or other person to issue or 
be a party to the issuance of a certificate of citizenship contrary to the provi- 
sions of this act, except upon a final order under the hand of a court having 
jurisdiction to make such order, and upon conviction thereof/* etc 

Whatever may have been in the mind of the framer of this section, 
it cannot escape notice that it is not made a felony to issue a certificate 
without the final order under the hand of the court. The offense con- 
sists in issuing it contrary to the provisions of the act unless it be 
upon a final order under the hand of the court. ^ In other words, 
when the court under its hand orders the clerk to issue a certificate, 
the clerk is not held responsible if the court falls into an error of 
law. If he issues the certificate without the order under the hand of 
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the court, and it is not in compliance with the law, then he is guilty 
of a felony. It can hardly be. supposed that the purpose was to pre- 
scribe a rule so productive of delay and inconvenience as that con- 
tended for and at the same time overturn procedure so well understood 
and long acquiesced in. The judgment of a court is its pronounce- 
ment from the bench. The written order is but the evidence of what 
the court has decided. Freeman on Judgments (4th Ed.) § 38. The 
requirement that the judge sign is directory. Id. § 60e. Judgments 
duly pronounced, but not entered are entitled to record. Id. § 61. 
It seems that the court pronounced its judgment, but had not signed 
the order at the time the certificate was issued. Since that time it 
has corrected this by entry nunc pro tunc thereby expressing the 
finding made at the time, but not placed of record. These objections 
to the certificate are but irregularities. They do not affect the power 
of the court; and, where jurisdiction exists, unless a court acts in 
excess of its power, it is not competent for another court of co-ordi- 
nate jurisdiction to inquire of its mistakes, nor to overrule its er- 
roneous construction of the law unless clearly without authority. 
In other words, the general rule applicable to judgments applies to 
those judgments which admit persons to citizenship. This rule is that 
they are not subject to attack unless they are void or obtained through 
fraud. If voidable only, they must be corrected by application in the 
court of original jurisdiction, and by appropriate appellate proceedings 
if relief be there denied. Occasion arose in this court to consider the 
rule applicable to such cases in Re Meyer, 170 Fed. 983, where the 
conclusion was reached that there must be a want of jurisdiction, or 
action in excess of the power authorized by the statute, before one 
court will undertake to treat as null the action of another possessed of 
equal authority. Several cases were there cited, and to those the fol- 
lowing are added as holding that a judgment admitting to citizen- 
ship is entitled to the same sanctity as any other adjudication. Camp- 
bell v. Gordon and Wife, e Cranch, 175, 3 L. Ed. 190 ; Stark v. Chesa- 
peake Ins. Co., 7 Cranch, 420, 3 L. Ed. 391; Spratt v. Spratt, 4 
Pet. 405, 7 L. Ed. 897. Judge Dietrich in United States v. Ander- 
son (D. C.) 169 Fed. 201, in expressing practically the same view, also 
regarded it as a matter of delicacy for one court to thus question the- 
decree of another. He suggested that opportunity is open by way 
of appeal from the decision of state courts instead of application to 
the federal courts for the correction of errors ; for it is to be remem- 
bered, as was there pointed out, that those courts cannot exercise 
appellate jurisdiction. The court whose action is here complained of 
can as rightfully supervise a judgment of this court as it can a judg- 
ment of that court. The statute provides that certificates may be can- 
celed "on the ground of fraud or on the ground that such certificate 
of citizenship was illegally procured." The sense in which the ille- 
gality mentioned is to be understood is something of a more serious 
nature than the omission to strictly comply with directory provisions 
of the statute; otherwise, courts might be kept busy upsetting each 
other's judgments. Fraud is not charged. Reliance is simpfy had 
upon the fact that the court did not proceed literdly according to the 
provisions of the act, and hence this court is asked to regard the action 

180 F.— 68 
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taken as null and void and send the respondent back to repeat the pro- 
ceedings, to the end that the technical requirements of the statute 
may be strictly followed. Thus it stands, for the presunption is that 
the court so found. Respondent is not disqualified for citizenship. 
He is long enough a resident. He is attached to the principles of the 
Constitution and is of good moral character. He is neither an an- 
archist nor polygamist. He is therefore entitled to admission. He 
has been admitted by a court fully empowered to act in the premises, 
but through no fault of his own certain formalities required Iby the law 
were omitted. Those safeguards against undesirable persons so ex- 
plicitly made the very essence of the right to admission have not been 
overlooked, but unfortunately, while entrance was made by the right 
door, it was opened in a bungling way. We have very high authority 
for the proposition that "the lettey killeth but the spirit giveth life," 
and its application seems appropriate in this case for no excess of 
power has been pointed out. 
Petition dismissed. 



THE KENNEBBO. 

THE STRATHNAIRN. 

(District CJourt D. Maryland. June 21, 1910.) 

Collision (J 102*) — Steam Vessels in Channel— Mutual Faults. 

A collision occurred in the daytime between the steamship Kennebee 
passing down the Brewerton channel from Baltimore and the steamship 
Strathnaim, which entered the channel on the port side of the Kennebec 
through the Sparrows Point channel, and had straightened on a paraUel 
course slightly ahead of her, the ships lapping about 75 feet at the time of 
collision. They were in sight of each other for 20 minutes preylonsly, and 
the Strathnairn, which liad the Kennebec on her starboard, with their 
courses then meeting at an angle of about 70 degrees, and was therefore 
the burdened vessel and bound to keep out of the way, signaled with two 
whistles her intention to pass ahead, to which the Kennebec assented and 
at once stopped her engines, but, finding herself losing steerageway, she 
changed to half speed ahead and ported to get as far as possible to the 
further side of the channel from the Strathnaim. When the signals were 
exchanged, the vessels were about equally distant from the point where 
the channels meet Held, that the initial fault was that of the Strath- 
naim in attempting to pass Into the channel ahead of the Kennebec, 
which was in the privileged position, instead of reducing to half speed 
and allowing the Kennebec to pass ahead ; that the Kennebec was also 
in fault for not reversing after she had stopped, instead of going ahead 
at half speed. 

[Ed. Note. — ^For other cases, see Collision, Dec. Dig. { 102.*] 

In Admiralty. Suit by the steamship Kennebec against the steam- 
ship Strathnairn for collision, and cross-libel by the Strathnaim against 
the Kennebec. Decree against each vessel for half damages. 

George Forbes and Convers & Kirlin, for steamship Strathnaim. 
Arthur D. Foster and Carver, Wardner & Goodwin, for steamship 
Kennebec. 

*For other caaw see same topic A | numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexw 
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ROSE, District Judge. Each of the vessels above named is a 
steamship. The Kennebec is 250 feet long. Its net register is 1,930 
tons. The Strathnairn is 380 feet long, and has 62 feet 2 inch beam. 
Its net register is 2,811 tons. On the morning of the collision it drew 
23 feet 6 inches. The steamers collided in broad daylight at about 8 
o'clock in the forenoon of January 26, 1910. The weather was clear, 
the wind light. For at least 20 minutes preceding their coming to- 
gether they had been in plain sight of each other. Their movements 
were not in any wise complicated by the proximity of any other vessel. 
Each libeled the other. The cases have been consolidated. 

The vessels came together in the Brewerton, or main ship, channel 
leading from the harbor of Baltimore into the Chesapeake Bay. The 
ships were then a little east pf the point at which the channel from 
Sparrows Point joins the Brewerton channel. The latter is 600 feet 
wide and 30 feet deep. The Sparrows Point channel is 100 feet wide, 
and about 25 feet deep. The Kennebec was bound for Boston. It 
had taken 3,400 tons of coal on board at Port Covington, the western 
Maryland coal pier in the Baltimore Harbor. It had passed down the 
Ft. McHenry channel and into Brewerton channel. At the time of 
the collision it had gone nearly two miles in the last named. The 
Strathnairn had at Sparrows Point taken on a load of steel rails for 
Australia. It came down the Sparrows Point channel. The collision 
took place as or very shortly after the Strathnairn turned into the 
Brewerton channel. A vessel coming down the Sparrows Point chan- 
nel sails nearly due south. One bound out through the Brewerton 
channel is on an east southeast course. The angle made by the two 
channels is therefore about 70 degrees. The northeast corner formed 
by this intersection is, however, dredged out to such an extent that 
vessels can turn from the Sparrows Point channel into the Brewerton 
channel on a relatively easy curve. At the instant preceding the actual 
collision the vessels must have been on substantially a parallel course. 
The Strathnairn was from 250 to 300 feet ahead, so that the stem of 
the Kennebec overlapped the stem of the Strathnairn for the distance 
of from 76 to 100 feet. In some way, one or the other, or both, moved 
towards each other so that the Kennebec's port side for a distance of 
75 feet back from the bow came against the starboard quarter of the 
Strathnairn for a distance of about 75 feet from the stern of the latter. 
Each vessel was damaged. Neither was disabled. Each, after re- 
turning to Baltimore, was able to make temporary repairs and pro- 
ceeded on her voyage without discharging cargo. 

The vessels first sighted each other shortly after the Kennebec 
passed Ft. Carroll, ^nd when she was still in the Ft. McHenry 
channel. At this time the tugs which had turned the Strathnairn 
around had probably been cast off, and she was headed down the 
Sparrows Point channel. The Strathnairn first moved slow ahead, 
then half ahead, and then full speed ahead. Its witnesses say that 
full channel speed for it was between five and six miles an hour. 
The tide which was just beginning to ebb would not affect the speed 
of the Strathnairn, as it ran directly across its course. It probably 
added about a knot an hour to the speed of the Kennebec. The 
Strathnairn was navigated by a local pilot, a young man who had 
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served an apprenticeship as a bay pilot for some years. At the time 
of the collision he had had his license for about seven months. When 
the Strathnaim had passed spar buoy No. 4 of the Sparrows Point 
channel, her pilot says he looked at the Kennebec, and made up his 
mind that he was nearer to the junction of the two channels than was 
the Kennebec, and that he would get there first. If he is accurate in 
the positions he now assigns to the two vessels, they were in fact about 
the same distance from the mouth of the Sparrows Point channel. 
The Kennebec was moving from one-third to one-half faster than tlje 
Strathnaim. It would not seem that the belief of the pilot of the 
Strathnaim that he would get to the junction point first was well 
founded. He acted on it, however, by giving two blasts to signify that 
he proposed to go out ahead of the Kennebec. This in my opinion he 
had no right to do. The Kennebec was on his starboard side. In 
that situation it was the privileged ship. 

The proctors for the Strathnaim have claimed that the Kennebec 
should be considered as the overtakipg vessel within the meaning of 
the inland rules. A rule laid down on the chart shows that the Ken- 
nebec at no time while the Strathnaim was in the Sparrows Point 
channel could have occupied the position of an overtaking vessel as 
defined in the rules. The Strathnaira's pilot in deciding to pass out 
ahead was doubtless influenced by the fact that he had a large ship of 
more than 50 feet beam in a channel not more than 100 feet wide. 
He says he could not have stopped in that channel without going 
ashore. He certainly could have navigated his ship at half speed as 
he had already done during part of his descent through that channel. 
If he could not control his ship while running at full speed in the sense 
that he could not safely check that speed, he was in error in putting 
the vessel under full speed when another ship was in sight and in the 
privileged position. As the other vessel was privileged, it was his 
business to keep out of the way. If he had not attempted to go ahead 
into the Brewerton channel before the Kennebec reached a point 
' opposite the mouth of the Sparrows Point channel, the collision would 
hot have taken place. I am clear, therefore, that the Strathnaim was 
in fault. 

Capt. Byrne, in command of the Kennebec, has been at sea for 42 
years. During the Spanish-American War he held a commission in 
the United States navy as ensign and acting lieutenant. He has an 
unlimited ocean license, a first-class pilot's license from Maine to Vir- 
ginia, and a British license. He says he was greatly surprised when he 
heard the two blasts from the Strathnaim. The pilot rules did not al- 
low him to cross signals. He testifies that all he could do was to return 
the two blasts. He claims that he did not dare to give the danger sig- 
nal and reverse his engines. H« was going at full speed. His vessel 
did not steer well if when at full spedd an attempt was made to reverse. 
He feared she would go aground. So soon as he gave the two blasts, 
he stopped his engines. He says the speed of the ship was reduced un- 
til he found she was losing steerage way. Up to that time he had 
been on the port side of the channel. He saw that the vessels were 
not changing their bearings materially, and he thot^ht there was 
some danger of a collision. He accordingly gave ane blast to signify 
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that he would go to starboard, ported his helm, put his engmes at 
slow speed ahead, and went over to the starboard side of the channel. 
If he had reduced his speed so much that his vessel had lost steerage 
way, it would seem that it might have been practicable for him then 
to have reversed his engines. He says he can reverse with safety 
when his ship is running slowly. He did it at the instant of the colli- 
sion, and did not go aground. If he had reversed earlier than he did, 
there would have been no collision at all. I recognize that he was put 
in an embarrassing position by the attempt of the Strathnaim to pass 
ahead of him;* still he knew, or should have known, that a danger- 
ous position had been thereby created. He should have done what 
the rules required when there is danger of collision. In the inter- 
ests of life and property, it is so important that the rules shall be 
obeyed that an excuse for not strictly obeying them cannot be lightly 
accepted. As to what happened in the moment or two immediately 
preceding the collision there are the usual contradictions in testimony. 
Not only do the witnesses for the Strathnaim tell a different story 
from those for the Kennebec, but it would not be easy to fit into any 
consistent account everjrthing that the witnesses for either of the ships 
say. It is very possible that no one really does know all that did hap- 
pen, much less the precise sequence in which it happened. In coming 
out of the Sparrows Point channel, the Strathnaim went some distance 
across towards the starboard side of the Brewerton channel before 
tuming into her course down the channel. There is dispute between 
the witnesses as to whether or not this movement of hers did not carry 
her beyond the middle of the channel and clear over to the starboard 
side. Apparently at the same time that she was crossing, or partly 
crossing, the Brewerton channel, the Kennebec was also moving across 
that channelirom the port to the starboard side. When the Kennebec 
had gotten under a port helm as far over on the starboard side of the 
channel as its captain dared to go, he put his helm to starboard to 
straighten her course down the channel. Very possibly at the same 
moment the Strathnaim threw her helm in the same direction and for 
the same purpose. These movements inevitably tended to bring the 
stem of the Kennebec and the stem of the Strathnaim close together. 
The suction did the rest. The witnesses for the Kennebec say that, 
when the Strathnaim came out the Sparrows Point channel and 
passed in front or partially in front of their ship, it seemed to them 
that she, the Strathnaim, stopped. They claim that if she had not 
done so there would have been no collision. The log of the Strath- 
naim says that she kept full speed ahead from the time she was first 
put at full speed until after the collision. Most of the witnesses pro- 
duced on her behalf say the same thing. One, however, testifies that 
it appeared to him that her course was retarded just before the colli- 
sion. 

I shall not attempt to reconcile any of these contradictions or in- 
consistencies. The ships ought never to have gotten so close together 
as to make a collision imminent. The faults of both contributed to 
put them there. The damages will be evenly divided. If the parties 
cannot agree upon the amount, I will sign an order for a reference. 
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In re BE>NDHEIM. 
(District CJourt, S. D. New York. July 16, IMOJ 

1. Bankbuptot (§ 242*) — ^Pbivhjege— Pbobabujtt of Damaos. 

In order to entitle a bankrupt to claim his privilege to refuse to tes- 
tify on the ground of danger of self-incrimination, there must be some- 
thing which gives rise to a probability of damage on which a doubt may 
be based. 

[Ed. Note.— For other cases, see Bankruptcy, Gent Dig. 8 400; Dee. 
Dig. S 242.*] 

2. Witnesses (§ 305*) — Objections— Use or E)vidence Received. 

Testimony objected to, although privileged, may be used for all pur- 
poses when once brought out. 

[Ed. Note.^For other cases, see Witnesses, Dec. Dig. S 305.*] 
8. Bankbuptoy (8 242*) — Pbivileqb— W!avEB— Incbiminating Statement. 

Where a bankrupt had volunteered on a disclosure of what was in his 
shop on January 1, 1910, he waived his privilege to refuse to testify folly 
on such subject on the theory that his testimony might incriminate him 
by reason of a financial statement previously made in the fall of 1908. 

[Ed. Note. — ^Por other cases, see Bankruptcy, Dec. Dig. § 242.*] 

4 Bankbuptct (§ 242*) — ^Pbivilegb— Exebcise. 

Where a bankrupt testified partially as to his real estate holdings be- 
ginning with the year 1909, he was not entitled to protection from testi- 
fying further in that regard on the ground that his testimony might in- 
criminate him by reason of a prior financial statement, in the absence of 
a showing of some of the details to indicate that he would be incrim- 
inated. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. { 242.*1 

6. Bankbuptoy (H 242*)— Pbivilbob— Waivkb. 

Where a bankrupt voluntarily commenced to testify with reference to 
his ownership of real estate during the year prior to bankruptcy, he waiv- 
ed his privilege to refuse to testify on the ground that %is testimony 
might incriminate him, and was required to make a full disclosure. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. 8 242.*] 

In the matter of Bertold Bendheim, bankrupt. On certificate to 
review the question of the bankrupt's obligati(m to answer questions 
in his examination. Objections overruled. 

Jellenik & Stem, for trustee. 
Oppenheimer & Arnold, for bankrupt 

HAND, District Judge. Undoubtedly it is always a difficult thing 
to say at just what point a bankrupt who is compelled to answer, 
and who claims his privilege, should be allowed the exercise of his own 
unquestioned judgment of the danger of self-incrimination. A priori 
no question can be said to be outside of the range of proof of some 
crime, and to allow him to stand mute in all cases is to give him the 
privilege of keeping silent as to all his affairs, in the interest of merely 
pedantic and verbal integrity of principle. While in all cases he 
must be given the benefit of all doubts, there must be something 

HTor oUiw euw m« Mint topie A | numbib In D«o. ft Am. Diss. 1907 to date, ft R«p'r IndcjoH 
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which gives rise to a probability of damage upon which a doubt may 
be based. Queen v. Boyes, 1 B. & S. 311, 321. 

Here there are two questions which have been certified. The 
first is as to the amount and character of his stock of goods. He had 
been a saloon keeper, and the question arose as to what he had had 
in his shop in January, 1910. The second question is as to whether 
he had owned any real estate since December, 1908. There is a 
third question which relates to the making of certain financial state- 
ments by him ; but, as he answered the only questions that were asked 
him, any ruling upon them has become academic. It is true that his 
counsel excepted to the referee's ruling; but nothing is better settled 
than that the testimony, although privileged, may be used for all 
purposes, when once it is brought out. Adams v. New York, 192 U. 
S. 585, 24 Sup. Ct. 372, 48 L. Ed. 675. 

Therefore the questions remaining are the first two that I mention. 
The bankrupt's theory is that his financial statements, which undoubt- 
edly show the amount of property which he had, might tend to in- 
criminate him when coupled with subsequent proof of what property 
he actually had. So far as concerns the stock of merchandise, he 
testified that his last statement was in the fall of 1908, and the ques- 
tions regarding his stock of mechandise refer to the period before he 
went to the hospital, and that was on the 6th or 8th of January, i910. 
The inquiry was, therefore, of a period long subsequent to the last 
statement which he made. Of course, the evidence woud have some 
bearing upon the condition of his stock at the time of the statement ; 
but he has nowhere suggested that he fears or believes that a dis- 
closure of his stock on hand on the 1st of January would show any 
contradiction with any written statement which he made; but, in the 
absence of some claim on his part coupled with some proof of reason- 
able expectation that that claim has a basis, his danger is in my judg- 
ment purely academic. Moreover, I should hold that, having volun- 
teered upon a disclosure of what was in his shop at that time, he had 
waived his privilege, for it is well settled that, having once embarked 
upon such a disclosure, he has waived his privilege and cannot there- 
after stop halfway. The waiver in this case even went so far as to 
include an answer on page 138 to the very question which he sub- 
sequently refused to answer. The testimony was as follows: 

'*Q. And bow many cases did you have? A. Had 30, 40 cases. Q. What 
else? A. Had some imported good, Imported liqueurs.*' 

There follow some six pages of testimony as to the amount of 
liquors which he had on hand, and then the question was repeated, 
"Q. What else?" which he refused to answer. I hold that he must 
answer fully as to the stock of merchandise which he had on hand 
at the beginning of January, 1910. 

In respect of a disclosure of his real Estate the same considerations 
apply. He was asked about his holdings beginning with the year 
1909, a period some time, though not so long, after his last financial 
statement, and he does not swear in regard to this that he believes 
his testimony might contradict his written financial statement. He 
must at least show some details to indicate that he will be incriminated. 



Digitized by 



Google 



920 180 FEDBBAL RBPOBTER. 

before I shall protect him. Moreover, on pages 164 to 167 he testifies 
quite freely about his own ownership of real estate prior to 1909, and 
says that the last tim*^ he owned any was a couple of years ago. 
The question which he subsequently refused to answer was only that 
question in a different form. Having begun to disclose his ownership 
of real estate and declared that he had none during the period in 
question, he must continue and must disclose it fully, for he has 
clearly embarked upon that subject, and by that has waived any 
privilege in regard to it. 

I therefore direct him to answer the questions. If he does not do 
so, the referee will certify him for contempt. 



R. GUASTAVINO CO. v. COMERMA et aL 
(Circuit Court, S. D. New York. July 26, 1910.) 

1. Tbade-Mabes and Tbade-Nambs (S 21*) — Namb» Subject to Owztebship. 

Where the terms "Spanish tile" and "cohesive tile" are synonymoos 
terms in the trade with "Guastavlno tile" and "timbrel vault," meaning 
arches made by complainant, and he has had exclusive user of. such 
terms for nearly SO years, such names could be used by him and pro- 
tected as trade-names; and, where another adopts the same names to 
designate work of the same kind done by him, he may be restrained 
from using them without adding some sign to distinguish his work. 

[Ed. Note. — ^Fc«v other oases, see Trade-Marks and Trade-Names* Cent 
Dig. §24; Dec. Dig. % 21.*] 

2. Tbade-Mabks and Tbade-Names (§ !♦) — Definition. 

A "trade-mark" or "trade-name" is some symbol' by which one man's 
manufacture is differentiated from an6ther*s, and all that is needed for 
a valid trade-name is that it indicate the manufacture of the owner, 
whether there are other manufacturers or not 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. H 1,3; Dec. Dig. § !.• 

For other definitions, see Words and Phrases, yoL B, pp. 7042-7048.] 

Action by R. Guastavino Company against John Comerma and an- 
other. Decree for complainant. 

This is an application for a writ of injunction pendente lite forbidding 
the defendants from the use of the phrase "Guastavino tile arch," **timbrel 
vault," "Spanish tile arch," and "cohesive tile arch." The complainant or 
its predecessors has engaged in the business of making tile arches of peculiar 
structure continuously since the year 1881, and has always made its vaults 
and arches under one or other of the names in question during that time. 
The structures themselves are not wholly new ; they are an adaptation made 
by Guastavino, Sr., of an ancient form of tile arch used in Spain for many 
centuries, and dating back to Roman and even to Assyrian times. The com- 
plainant's modification of this arch is peculiar, in that the surfaces of the 
tiles are roughened so as to add to the cohesive force between them and the 
mortar; but they do not daim the exclusive right to the manufacture even 
of this improvement. There are existing now in Spain and in Mexico arches 
made upon the same principle as these, and the complainant does not con- 
tend that the names "Spanish tile" or "cohesive tUe" would make a 9>od 
trade-mark independently of an exclusive user. In proof of that they show 
that no one in this country except the complainant or its predecessors has 
made arches of thip structure at all until the defendant set up in businesB 

*For oUier cmw see samt topic a | mumbbe in Dec. * Am. Dlgi. 1907 to dat% * Rcp'r Indczci 
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within about a year. There was, It la true, one audi arch made some years 
ago, which soon gave way. Ck)merma is a Spaniard who had learned the gen- 
eral kind of construction In Spain and came over here some six years ago 
in the empfoy of the complainant for ft or 8^ years. He says that during 
this time he was a foreman, but the complainant insists that he was only a 
tile layer upon the same dally wage as that of others in its employ. The affi- 
davits raise a square dispute upon thl/s point Comerma organized a corpora- 
tion in the year 1909, and adTortises that he will make Spanish tile arches or co- 
besive tile arches. He has also represented himself as formerly a foreman 
in the employ of the complainant and has asserted that he can make arches 
as well as the complainant 

Upon the argument the defendant conceded the right of the complainant 
to the terms ''Ouastavino arch" and timbrel vault," so that the issues are 
reduced to the phrases "Spanish tile" and '^cohesive tile." 

Elbridge L. Adams, for complainant. 
H. B. Davis, for defendants. 

HAND, District Judge (after stating the facts as above). The de- 
fendant makes no showing in the papers to contradict the proof that 
"Spanish tile" and "cohesive tile" are synonymous terms in the trade 
with "Guastavino tile" and "timbrel vault," and that they mean arches 
made by Guastavino. The complainant has had exclusive user for now 
nearly 30 years and presents affidavits of substantial builders and 
architects who say that "Spanish tile" and "cohesive tile" mean Guas- 
ta vino's work. A secondary meaning is therefore in my judgment 
shown clearly enough even for a preliminary writ. 

I have had two doubts, but I think neither is substantial. The first 
is this : Here is a name which has never been used to distinguish the 
complainant's work from any other man's, because no one else has 
ever made the structure. A "trade-mark" or "trade-name" is some 
symbol by which one man's manufacture is differentiated from an- 
other's and if the goods were never made by another no mark applied 
to them can be the personal mark of manufacture which is the only 
subject of monopoly. This argument is wholly sophistical, because all 
that is needed for a valid trade-mark is that the name should indicate 
the manufacture of the owner, whether there are other manufacturers 
or not. If the name has come to mean both the article and its manu- 
facturer, it is none the less a misapplication to apply it to the article 
when made by another. Strictly speaking the article has never yet 
got a generic name at all ; usage has heretofore not found it necessary 
to distinguish between product and manufacturer. That does not 
change the fact that the work in question does mean the product of 
Guastavino. The name has not become generic, because the tiling 
has not yet become a genus. 

The onlv troublesome analogy is the invalidity of a trade-mark upon 
a patented article acquired before the patent expires. However, those 
cases are to be explained upon the theory that the name, e. g., "Singer's 
sewing; machine," prima facie means a machine made in accordance 
with the patent. I know of no case in which it is held that a patentee 
could not protect his mark if he showed that the name meant not only 
the patented structure, but also that he made it himself. Suppose no 
one but the patentee had ever made the patented article, and it was 
shown that the name meant not only a machine made after the patent. 
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but made by him. There seems no good reason to forbid the allow- 
ance of such a mark, if that were shown, merely because it applies 
to a patented article, and I do not believe that it will be'so decided 
when it arises. In any case, this is not a patented article, and I shall 
not extend any such supposed reasoning to this case. 

The second doubt is from the use of the names in making building 
contracts with architects and builders who always know independently 
of the name with whom they are dealing. However, the complainant 
has a good answer to this, when it suggests that, though contracts are 
made explicitly enough, its general reputation in the trade depends 
upon the character of the work which goes under its name. If Co- 
merma's arches are called "Spanish tile," Guastavino must bear the 
chance of their miscarriage. Whether Comerma makes them better or 
worse, he is certainly not entitled to tack Guastavino's name to them. 
Each man must be allowed to make his own name on his own work, 
and it is plain enough that, even though the contracting architects and 
builders know with whom they are dealing, the profession and trade 
who merely followed the results of the work through the gossip of 
their colleagues might well attribute Comerma's bad work, if it were 
bad, to Guastavino. Therefore, in spite of the way in which the 
business is done, there is ground to expect confusion. 

Let a writ go pendente lite against the use of "Spanish tile" or "co- 
hesive tile" in any form without some distinguishing sign to indicate 
Comerma. If the parties cannot settle between them the proper adden- 
dum, they may bring the dispute to me. The writ should be explicit, 
as it saves litigation upon contempt proceedings. 

In view of the conflict of evidence the writ will not include any pro- 
vision regarding Comerma's representing himself as a former foreman 
of the complainant. 



In re JOHN A. BAKER NOTION <X>. 

' Ex parte TALOOTT. 

(District Court. S. D. New York. July 25, 1910.) 

L Bankbtjptct (I 311*) — Invalidation of Pbefkrkncid— Patmewt— Rianr to 
FiLB Claim. 

A preferred creditor of a bankrupt, after the bankruptcy court has de- 
clared Yoid the preferential payments received by him, may file a <daim 
in such court for the amount thereof, without having the validity of the 
preference determined in another tribunal. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. |9 497-600; 
Dec. Dig. f 311.*] 

2. Bankbuptoy (§ 342^*) — ^Refusal to Accept Proof of Claim— Rxubdt of 
Creditor— Procedure. 

Act of a referee in bankruptcy in refusing to accept a claim is not a 
Judicial act, requiring an order and petition of review ; but the creditor 
may move to compel him to accept proof thereof. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. | 530; Dec 
Dig. « 342%."»] 

^or other casM ••• tame topic A S kuubkr in Dec. Jk Am. Digs. 1907 to date, Jk Rep'r Indezee 
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In the matter of John A. Baker Notion Company, bankrupt. On 
motion by James Talcott to compel the referee to accept proof of 
claim. Referee ordered to file claim. 

This is a motion on behalf of Talcott to compel the referee in bankruptcy 
to accept a proof of claim tendered by him on June 24, 191()r, and refused 
acceptance by the referee. The bankrupt was adjudicated on January 9. 
1003, upon petition filed December 16, 1902. On December 15, 1902, Talcott 
seized all of the assets of the bankrupt under the claim of a factor's li»i 
for advances which arose under contract more than four months prior to 
December 15, 1902. A trustee was appointed in April, 1903. and instituted a 
suit in equity in the District Court against Talcott on April 20, 1904, to de- 
clare void Talcott's lien as a voidable preference under the bankruptcy act, 
&nd to compel him to deliver to the estate all the property that he had seized, 
or to account for its value. A final decree was entered in that suit May 
17, 1910, in favor of the trustee, declaring Talcott's lien void, and directing 
him to make payment in the sum of over $24,000. Talcott appealed from the 
decree. 

The proof of claim in question is a voluminous document, which contains 
annexed to it the original contract between the bankrupt and Talcott, and 
which sets forth in great detail all the proceedings, and asks that, if his lien 
be validated upon appeal, his claim may be allowed to the extent of any de- 
ficiency, and, if the decree be affirmed, it may be allowed for its full amount 
The trustee, as preliminary objections, raises the question that the procedure 
was improper, in that only a petition of review lay from the decision of the 
referee, that the claim itself was improper in form, and that in any event the 
time had expired within which Talcott had a right to file any claim under 
section 57n. No order was entered by the referee upon refusal to accept the 
claim, and the petition for this motion was made more than 10 days after 
the obJecticHi. A rule in the Southern district of New York requires petitions 
for the review of a referee's order to be made within 10 days after entry of 
the order. 

George W. Schurman, for claimant 
Frederick M. Czaki, for trustee, 

HAND, District Judge (after stating the facts as above). Under 
Keppel V. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L 
Rd. 790, the Supreme Court finally decided that the surrender requi- 
site to enable a preferred creditor to prove his claim might be after the 
termination of a judgment in a suit between himself and the trustee. 
It is true that in that case the determination was in a suit in the state 
court; but in Re Oppenheimer (D. C.) 140 Fed. 51, Judge Reed de- 
cided that the creditor might file a claim in bankruptcy, and be allowed 
the full amount, after the bankruptcy court itself had declared void 
certain preferential payments which he had previously received. This 
was the English law as quoted by Mr. Justice White in Keppel v. 
Tiffin Savings Bank, supra, and unless it be the law under the present 
act, the result, after Keppel v. Tiffin Savings Bank, supra, will be to 
make it necessary for a creditor, claiming a disputed preference, to 
' fight out its validity in some other tribunal than the bankruptcy court, 
which would be a most undesirable conclusion. In my judgment, 
therefore, a claimant need not avoid the bankruptcy court to get ad- 
vantage of the rule in Keppel v. Tiffin Savings Bank, supra. 

Therefore the trustee here argues, witii much force, that there is no 
reason why such a creditor should not prove his claim at once within 
the year, and wait for the allowance of his dividends till the deter- 
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mination of the litigation upon which depends the validity of his pref- 
erence, whether that litigation be in the bankruptcy court or out of it. 
The trustee further says that such a creditor is in precisely the same 
position as a secured creditor, who, if he delays filing his claim until 
after the year, because the security is being liquidated, loses all right 
to file it at all. In re Sampter, 170 Fed. 938, 96 C. C. A. 98. I con- 
fess that this would be my ruling, were I free to decide the question, 
because it seems to me that, after Keppel v. Tiffin Savings Bank, su- 
pra, a creditor having a questionable preference or security is precisely 
like any other secured creditor, except that the validity of the security 
must be determined before his dividends can be finally allowed. In 
short, it makes no diflference whether his security is voidable under the 
bankruptcy act or by the local law. In either case he may prove for 
the whole claim, and get dividends upon so much as shall in the end 
prove to be in fact unsecured. The limitation of section 67n would 
therefore apply to such a claim. I should therefore regard myself as 
boimd by In re Sampter, supra, rather than by Powell v. Leavitt, 160 
Fed. 89, 80 C. C. A. 43, in the First circuit, and should deny this 
application. 

Moreover, the question was in no sense up in Keppel v. TiflSn Sav- 
ings Bank, supra, whether the claim could be proved after more than 
a year from the adjudication. However, it was up in Page v. Rogers, 
211 U. S. 675, 29 Sup. Ct. 159, 63 L. Ed. 332, and i}ie Supreme Court 
sua sponte reversed the decree below for the sole purpose of permit- 
ting the claim to be proved. That, of course, settles beyond perad- 
venture any doubts that may be raised as to the authority of Powell v. 
Leavitt, supra ; and whatever effect, if any, it has on In re Sampter, 
supra, I need not here decide. Nor is it of consequence whether it 
depends upon the singularly blind language of the second sentence of 
section 57n. Upon the merits of this application, Talcott must there- 
fore succeed, and the sole question remaining is whether the formal 
objections raised by the trustee are valid. 

First, as to the procedure adopted. The referee has refused to ac- 
cept the claim at all, and I agree with Talcott that this was not a judi- 
cial act, requiring an order and a petition of review. Indeed, the 
claim might under the general orders have been filed with the derk, 
in which case no review would have been admissible, and this would 
have been the only procedure possible. Of course, it by no means 
follows that an act is judicial because it requires some consideration 
of the meaning of a law. Indeed, all acts prescribed by law require 
its interpretation. Here, no doubt, the referee might have taken the 
claim and upon objection considered and determined upon it* He 
very wisely took the other course, so saving much time by raising the 
question directly. The practice here adopted is that followed in Re 
Strobel (D. C.) 163 Fed. 787, and it is the only practice that could be 
followed under the circumstances. 

As to the conformity of the claim in form with the general orders 
and its validity in substance, I can have no concern here. They will be 
matters upon whidi the referee must pass judicially when he comes to 
allow it. I might say, however, that as there has been a judgment 
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against Talcott it would seem that he might safely stand upon the 
claim for full dividends, and if he obtains a reversal in the Circuit 
Court of Appeals credit upon the claim such amounts as his security, 
when so validated, has in fact brought him. 

Let an order pass directing the referee to file the claim as of the 
date of its presentation. 



OMMEN y. TAIiOOTT. 
(District Court, S. D. New York. July 23, 1910.) 

1. EQUFTT (§ 428*) — ^DECBEB— BNBOLLliBNT. 

In federal courts, and in the American equity practice generally, there 
has never been an enrollment of the decree in the old English sense; but 
the decree is regarded as recorded and enrolled at the conclusion of the 
term. 

[Ed. Note. — For other cases, see Equity, Gent Dig. U 1016-1019; Dee. 
Dig. f 428*} 

& Egmrr (| 428*) — ^Deobeb— Bntby— Fees. 

Under Rev. St I 828 (U. S. Gomp. St 1901, p. 635), providing that the 
derk shall be paid his fees for entering a decree, the clerk may refuse 
to enter a decree until his fees are paid, and the decree, though remain- 
ing physically in the (derk's office, is neither effective nor entered until 
the fees are paid. 

[Eld. Note.~For other cases, see Equity, Dec. Dig. | 428.^] 

5. EQUITT (S 428*) — DECBEE--SiaiTATtJBE. 

Though the practice exists in the federal courts of signing decrees, a 
decree may pass on an oral direction by the judge In open court to enter 
it ; the Judge's signature being only evidence to the clerk that it has in 
fact been passed, so that he may safely enter it 

[Ed. Note.~For other cases, see Equity, Dec. Dig. I 428.*] 

4. Appeai. and EhiBOB (| 440*) — CoBBBcnoir of Judombnt Atteb Appbai. 
Taken. 

The court has power to correct a misprision of the clerk as to the date 
of entry of a decree, though the term has expired and an appeal has been 
taken. 

[Ed. Note. — ^For other cases, see Appeal and Error, C&nt Dig. | 2201 ; 
Dec. Dig. I 440.*] 

6. Equity (| 428*) — Entbt of Decbeb— Date— Cobbeotion. 

Final decree was signed by the judge AprU 26, 1910, and was taken 
at once to the clerk^s office, and there remained until May 17, 1910, when 
complainant's attorneys paid the fees for entry, and it was then marked 
"Filed"; the "record oC the case" containing the statement that the court 
caused the final decree to be entered '*on the 25th day of April, 1910.*' 
Beld, that the recital as to the date of entry was a misprision, and should 
be corrected nunc pro tunc to recite that it was entered May 17, 1910. 

[Ed. Note. — ^For other cases, see Equity, Dec. Dig. | 428.*] 

Action by Alfred E. Ommen, as trustee of the estate in bankruptcy 
of the John A. Baker Notion Company, against James Talcott On 
petition to amend the final record. Granted. 

See, also, 176 Fed. 269, 261. 

Fried & Czaki, for complainant. 
Rounds & Schurman, for defenidant. 

*For other omm im Mme topic A i mvhbbb In Doo. * Am. Digs. 1907 to dato^ 4 R«p'r Indoxw 
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HAND, District Judge. The question raised by this motion is as 
to the change in the "final record of the case" in an equity suit in this 
court. I signed a final decree for the complainant on April 25, 1910, 
and it was then at once taken to the office of the clerk and left there, 
where it remained until May 17, 1910. On that day tiie attorney for 
the complainant paid the fees, which are, under Rev. St. § 828 (U. S. 
Comp. St. 1901, p. 635), necessary to procure its entry, and it was 
marked "Filed" May 17, 1910. Subsequently and in due course it 
was entered upon the minutes of the clerk. An appeal has been taken 
and citation allowed to the Circuit Court of Appeals. The clerk, as 
is the custom in equity cases in this circuit, both in the District and 
Circuit Courts, has made up a "final record of the case," which con- 
sists of the pleadings, a copy of the decree as entered, and a final 
statement showing the proceedings and adjudging the costs, which 
are entered in this final record. AH this was done in the May term, 
and contained the words : "On the 25th day of April, 1910, the said 
court caused a final decree to be entered herein." The defendant 
wishes the words "the 25th day of April, 1910," changed to "the 
17th day of May, 1910.'' 

According to the ancient practice in equity, the registrar took min- 
utes of the decree as delivered in court, and from these, if the parties 
did not object, the clerk upon his own minutes entered the final decree. 
Correction of that decree before entry could be made by the registrar 
or the court. The entry of the decree, however, was not, under an- 
cient equity practice, enough to make it eflfective, or at least it was not 
final until it had' been enrolled. Enrollment took place when the 
solicitors procured a copy of the decree from the minutes, called the 
"docket," which was signed by the Chancellor after being carefully 
compared with the decree as entered, and the docket was finally 
copied upon parchment rolls by the clerk of the court and deposited 
with the keeper of the rolls for preservation. This made it a final 
decree. Street, Federal Equity Practice, §§.1971-1979 (a most es- 
timable book). In our courts, and in American equity practice gener- 
ally, there has never been an enrollment in the old English sense; 
but the bill is regarded as recorded and enrolled at the conclusion of 
the term. Whiting v. Bank of the United States, 13 Pet. 6, 10 L. Ed. 
33. 

Moreover, there has been a practice in this circuit for a period, as 
Mr. Shields tells me, of 55 years, to add to the final 'decree, as it is 
signed by the judge and entered, a paper, signed by the clerk and 
known as. the "final record of the case," which may have been intended 
as the equivalent of the enrollment of the decree, although I cannot 
ascertain what was its origin. This "final record" is the paper whidi 
I am now asked to correct in this case, and it recites that the final de- 
cree was entered on the 25th day of April. The question is whether 
that entry was correct or not. I think it was not correct. The statute 
(Rev. St. § 828) provides that the clerk shall be paid his fees for en- 
tering a decree, and those fees were not paid until the 17th of May. 
Had they never been paid, the clerk would l^ave been justified in re- 
fusing to enter the decree at all (Steever v. Rickman, 109 U. S. 74, 3 
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Sup. Ct. 67, 343, 27 L. Ed. 861), and, although it remained physically 
in the office of the clerk, the condition precedent upon its entry would 
never have arisen, unless the derk chose to waive it and pay the fees 
himself. 

Of course, the date might be held to relate back after the fees were 
paid, but such relation back is a fiction, and I see no ground in jus- 
tice for implying a fiction in such a case. The date of entry is im- 
portant, generally speaking, only in respect of the time to appeal, and 
if the successful party fails to pay his fees there is no reason in jus- 
tice to set the time to appeal running against his opponent before he 
does so. Mr. Shields tells me that he has some recollection of a de- 
cision of Mr. Justice Blatchford, while Circuit Judge, that the date 
of entry was to be taken as the date of the caption of the decree, which 
is presumptively when it passed. His recollection is, however, too un- 
certain to serve as a safe precedent, and I see no reason to adopt the 
fiction of a relation, especially as the entry of the decree is by all the 
authorities different from the date when it passes. It has been sug- 
gested that there are authorities to the effect that in equity a decree Ije- 
comes effective for all purposes upon its signature by the judge. But 
this was certainly not the case in the ancient English equity practice, 
upon which ours is founded, and I find no authorities which change i,t. 

The complainant, in the citations of New York cases, has failed to 
distinguish between entry and enrollment. All those decisions, which 
were made before the Code went into effect, and while anybody knew 
anything about the matter, were to the effect that, after entry, but be- 
fore enrollment, of a decree, it might yet be accepted in evidence by 
another court. The cases after the Code are of no authority. No 
case have I found, or has Mr. Shields been able to find for me, which 
decides that a decree has any effect at all before entry. Indeed, it 
ought not, strictly speaking, to be signed at all. Although the practice 
exists in this circuit of signing decrees, a decree would pass upon an 
oral direction by the judge in open court to enter it, and the signature 
is only evidence to the clerk that it has in f ict passed, so that he may 
safely enter it. While, of course, the date of physical entry upon the 
minutes is of no consequence, all the conditions precedent to entry 
must be fulfilled before the entry itself may be deemed made. 

In regard to the power of a court to change its records after appe;al, 
the complainant is mistaken. The fact of an appeal has nothing to do 
with the right of this court to change its record so as to conform to 
the facts and to correct a misprision of the clerk. Hovey v. McDon- 
ald, 109 U. S. 150, 167, 158, 3 Sup. Ct. 136, 27 L. Ed. 888. The only 
question in this case which could arise is the fact that this is the July, 
term of the District Court, and the final record was made in the May 
term. Does the power to correct such mistakes expire at the end of 
the term? Although the clerk, after the expiration of the term, has 
no right to make even clerical corrections in the record, a court al- 
ways has power over its own records to make the truth appear, and if 
the clerk, as here, has been guilty of a misprision, the court may at 
any time, upon petition, correct that record. In re Wight, 134 U. S. 
136, 10 Sup. Ct 487, 33 L. Ed. 865; Lincoln National Bank v. Perry 
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ct al., 66 Fed. 887, 14 C. C. A. 273. , This is quite different from 
changing the actual judgment of the court after the term is passed, 
as was denied in the case of Wetmore v. Karrick, E05 U. S. 141, 27 
•Sup. Ct. 434, 51 L. Ed. 745. 

An order may be entered, therefore, correcting nunc pro tunc the 
misprision of the clerk in this case, by which the final record shows 
that the decree was entered "on the 25th day of April." Those words 
may be changed to the words "on the 17th day of May.'*^ 



FAYETTE TITLE ft TRUST 00. T. MARYLAND, P. ft W. V. TBLEPHONB 

ft TELEGRAPH CO. 

(Circuit Court, W. D. Pennsylvania. August 5b 1910.) 

No. 84. 

L Removal of Causes ({ 07*) — ^Pbogbedinos in State Coubt—Appoi w t mei h 
OF Receiveb. 

An appointment of a receiver by a state court wOl be vacated by tbe 
federal Circulb Court as without jurisdiction where proper proceedings 
had been taken to remove the cause. 

[Ed. Note. — For other cases, see Removal of Causes^ Cent Dig. U 205* 
211; Dec. Dig. f d7*] 

2. Removal of Causes (| 86*) — ^PETiTioN—SiaiTATUBE— Sufficieitot. 

A petition by a company to remove a cause sij^ed by an agent on 
whom the bill was served is sutflclently signed. 

[Ed. Note.~For other cases, see Removal of Causes^ C6nt Dig. U 18% 
166-179; Dec. Dig. | 86.*] 

8. Removal of Causes (§ 88*)— Bohd— Sionatube— Suffictenct. 

A bond by a company to remove a cause signed by an agent of the 
company on whom the bill was served is sufficient, though his authority 
does not appear. 

[Ed. Note. — For other cases, see Removal of Causes, Oent Dig. fi 13% 
184-188; Dec. Dig. S 88.*1 • 

4. Pbiwcipal and Subett (| 66*) — Natube of Liabilitt. 

Ordinarily the liability of a principal and his surety are Identical, and 
recovery against one depends on the right to recover against the other. 

[Ed. Note.~For other cases, see Principal and Surety, CeaL Dig. H 
108-112; Dec. Dig. I 66.*] 

5. Removal of Causes (| 88*) — ^Bowd— Sufficiehot. 

A bond to remove a cause is sufficient where there Is a good and suf- 
flcient surety for payment of costs. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. U 181- 
188; Dec. Dig. f 88.*] 

Suit by the Fayette Title & Trust Company, trustee, against the 
Maryland, Pennsylvania & West Virginia Telephone & Telegraph 
Company. On petition by defendant to restrain plaintiff from acting 
as receiver. Petition jfranted. 

Evans, Noble & Evans, for complainant. 
Robinson, McKean & Martin, for defendant 

•For other c«Nt mo lame topto A i nyMBSB in Doc. St Am. Digi. 1M7 to dftt% 4 Bop'r 
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ORR, District Judge. This matter comes before the court upon a 
petition by the defendant to restrain the plaintiff from performing the 
duties of receiver of defendant's assets under an order of the court 
of common pleas of Fayette county, in this district. In that court the 
complainant filed a bill for the foreclosure of a mortgage ^ven and 
executed by the defendant to secure the pa3rment of certain corpo- 
rate bonds. Upon the day following the filing of the bill the defend- 
ant presented to the state court a petition and bond for the removal 
of the litigation thus begun to this court. Objections were made by 
the complainant to the form of the petition and to the bond. At the 
time of presenting the petition for the removal and the bond, the com- 
plainant made a motion for the appointment of a receiver. Proceed- 
ings were so had that the state court subsequently refused approval 
of the petition and the bond, and on the same day appointed the com- 
plainant as receiver of the assets of the defendant, the same being 
embraced in the said mortgage. The defendant forthwith procured 
a certified copy of the proceedings in the state court and lilcd the 
same in this court, and presented its petition to this court for an ar- 
der restraining the said receiver from acting under the said appoint- 
ment. 

The first question to be determined is whether the proceedings have 
been properly removed into this court, notwithstanding the refusal of 
the state court to approve the petition and bond filed. If the proceed- 
ings have been properly removed to this court, then it must follow 
that the appointment of the receiver by the state court, following as 
it did, although upon the same day, the steps taken by the defendant 
for the removal of the proceedings must be vacated. The learned 
judge of the state court filed no opinion in support of his action in 
refusing the order for the removal and the approval of the bond. 
His reasons mpst therefore be found in the arguments of plaintiff's 
counsel in resisting the application made to this court for the re- 
straining order. The petition for the removal was signed in the name 
of the defendant ty "T. J. Burke, Agent," and tlie petition was veri- 
fied by Mr. Burke. In all respects 3ie petition was in proper form. 
•The authority of Burke to sign the petition for removal should not 
be questioned by the complainant for the reason that the bill was 
served by the sheriff upon Mr. Burke as the duly authorized agent 
of the defendant company. The sheriff's return shows that the res- 
idence within Fayette county of any of the executive officers cannot 
be ascertained. In Removal Cases, 100 U. S. 457, 471, 26 L. Ed. 593, 
it appears that the petition for removal was not signed, yet on its 
face it purported to be the petition of the proper persons. In Shaft 
V. Phcenix Mutual Insurance Co., 67 N. Y. 544, 23 Am. Rep. 138, in 
Wormser v. Dahlman, Fed. Cas. No. 18^048, and in many other cases, 
a petition signed by the attorney at law was deemed sufficient. There 
seems therefore to be no vital defect in the petition for removal. , And 
so too with respect to the bond. The acts of Congress do not specify 
the exact form of bond or phraseology to be used. The bond in this 
case was a joint and several obUgation. It purported on the face of 
it to be the bond of the defendant company as principal and the Bank* 
180P.--58 
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er's Surety Company as surety. It was signed on behalf of the prin- 
cipal just as the petition was signed. No question is raised with re- 
spect to the execution of the bond by the surety, nor is any question 
raised as to the sufficierfcy of the surety. It was argued by counsel 
for plaintiff that, because the authority of Burke did not appear, there- 
fore the principal might not be bound and the surety would escape 
liability. But, while ordinarily the liability of the principal and surety 
are identical, and where there cannot be a recovery against the one 
there may not be a recovery against the other, yet in a case such as this 
we are of the opinion that the surety would be estopped from denying 
the execution of the bond by the principal. There was good and suffi- 
cient surety for the payment of the costs, and that is all that is re- 
quired. See Removal Cases, supra. I am further of the opinion that 
no order of the; state court was necessary to effect the removal of the 
case to this court. The formalities described by the act of 1875 (Act 
March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]) 
relating to removal of causes are not conditions precedent to the ju- 
risdiction of the federal courts. Dillon, on Removal of Causes, § 134. 
See opinion of Judge Brawley in Mutual Life Insurance Co. v. Lang- 
ley (C. C.) 145 Fed. 419, and cases there cited. An important case 
on this point is found in Madisonville Traction Company v. St. Ber- 
nard Mining Company, 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462. 
The case then being properly removed to this court, the subsequent 
appointment of a receiver by the state court was without jurisdiction, 
and this court may restrain the plaintiff from exercising the author- 
ity contemplated by the order making the appointment. Madisonville 
Traction Co. v. St. Bernard Mining Co., supra. It must not be sup- 
posed that this court believes that the appointment of the receiver 
would have been improper had the petition and bond not been filed 
previously. The defendant by the neglect of the cqnditions in the 
mortgage as to the payment and adjustment of taxes for a long pe- 
riod of years gave full warrant to the bondholders to request the trus- 
tee in the mortgage to declare the full amount of the debt to be due, 
and that in cori junction with the fact admitted by the defendant that 
the check for the last installment due on the bonds had gone to pro- 
test, although subsequently paid. I am of the opinion that this mat- 
ter is not now before the court, but, as before stated, this court hav- 
ing found that the case was properly removed, all subsequent pro- 
ceedings in the state courts leading to the appointment of a receiver 
were without jurisdiction. It follows that the defendant is entitled 
to an order restraining the plaintiff from exercising any control over 
the property and assets of the defendant by virtue of the appoint- 
ment by the state court and from further prosecuting the suit brought ^ 
by it in said state court. Let an order be drawn in conformity with 
this opinion. 
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, THB RAYMOND. 

(District Court, B. D. New York. July 19, 1910l) 

Towage (J 15*) — Injury to Tow— Impropeb Moobing. 

An Injury to a barge towed by a tug to the end of a pier over mud flats 
in Jamaica Bay, where she was left in such position that when the tide 
ebbed she rested on the bottom diagonally across the dredged channel and 
was strained, held due to the fault of both vess^s, the tug as In charge 
of the maneuver being in fault for not seeing to it that the barge was not 
left in such position, and the barge because her master refused to obey 
the directions of the tug master as to mooring his vessel. 
[Ed. Not& — For other cases, see Towage, Dec. Dig. | 15.*1 

In Admiralty. Suit by the Clinton Point Stone Company against 
the steam tug Raymond. Decree against the tug for half damages. 

Foley & Martin, for libelant. 
Alexander & Ash, for claimant. 

CHATPIELD, District Judge. Upon June 15, 1908, the tug 
R,a3m[iond imdertook to tow a scow loaded with stone to a dock, some 
60 feet long and 15 feet in width, extending out over a mud bank, 
from a, bulkhead back of which building operations were being con- 
diucted, at a point on the east side of Jamaica Bay. A narrow chan- 
nel, running near what is known as Aunt Sally's drain, had been 
dredged to a width of about 50 feet along the face of the bulkhead. 
This dredged channel was some 800 or 900 feet long, and curves 
around at a distance of 50 or 60 feet from the bulkhead for a con- 
siderable distance beyond the dock in question. The barge was 108 
feet long, 30 feet wide, and had a draft of 7 feet. Upon the day of 
the occurrence, it was low tide at about 2 p. m., and the towing opera- 
tion was undertaken by the Raymond at such a time as to arrive off 
the face of the dock at about 9 a. m. The witnesses agree that the 
tide turned ebb almost at the time that the barge arrived off the face 
of- the dock. The captain of the barge was not familiar with the local- 
ity, and had no knowledge of the handling of boats. The captain of 
the tug was experienced in the waters of Jamaica Bky and familiar 
with the locality, but not with the exact dimensions of the narrow 
curved channel around the front of this dock. At low tide the 
mudbanks on each side of the dredged channel are considerably 
out of water, while at high tide the channel could only.be definitely 
located by soundings. It would appear that there had been some 
argument between the captain of ttie tug and the captain of the 
barge over occurrences upon the voyage to the wharf, and it is 
apparent from the testimony that neither of the captains yielded to 
the judgment of the other. But the responsibility for the towing 
and the giving of directions as to what should be done with the 
barge rested upon the captain of the Raymond. No serious mishap 
occurred until the boat had arrived off the front of this dock or 
wharf, which as has been said presented a square end 15 feet in 
width, with light piles at each corner, and being at high tide about 

*For other casei lee laxne topic A 8 numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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6 or 8 feet above the water. To that point the tide had appkrently 
helped the towing operation, and the barge was drawn by the tug 
in the middle of tiie dredged channel, until itvextended about 45 feet 
beyond the dock and back an equal distance, while the tug, on a very 
short hawser, was lying ahead of the barge, with her nose substan- 
tially against the outside curve of the dredged channel. It would have 
been possible for the tug in this position to have drawn the barge fur- 
ther up the channel and beyond the dock, but to do so it would' have 
been necessary to turn the scow so that its side would not be parallel 
to the end of the dock, and there was no other way of getting the 
line from the barge for the temporary mooring than to make fast* 
to the end of the dock. A permanent mooring could be made, as was 
subsequently done, by carrying a line over the intervening 60 feet 
of mud flat to the bulkhead, but the set of the tide and the narrow- 
ness of the channel did not give opportunity to get out such a line, 
either by wading or with a skiff, in time to hold the barge in the 
position in which the tugboat placed it. The tug captain's object and 
his directions to the captain of the barge were to throw a line to a 
man working on shore, who came down to the dock, and thus tem- 
porarily hold the scow against the inside edge of the channel and 
parallel to the face of the dock. The depth of the water immediately 
off the face of the dock necessitated keeping the barge some 10 feet 
away, and the tug captain apparently put the barge in the exact posi- 
tion where she should have been at the time. The captain of the 
barge did not think th^t the dock would hold the boat, artd did not 
think that the tug had put the barge in the position where she could 
be moored^ He did not follow the directions of the tug captain, and 
while none of the witnesses give a detailed account of the argument 
between the two captains, it is apparent that they disagreed or dis- 
cussed the situation just long enough for the tide to turn or to run 
out sufficiently to swing the bow of the barge away from the dock 
toward the outside of the channel, and to swing the tug across the 
channel, where both were helpless. Later, the lowering tide left the 
barge diagonally across the channel, its starboard forward corner and 
its after port corner resting upon the mud, thus causing a bad sag- 
ging and warping of the timbers, necessitating a considerable expense 
for repairs. The damage resulting and the situation which caused 
the damage do not need discussion, as they are not in dispute, and 
are apparent ^from a mere statement of the position of the boat. 

A consideration of the surroundings indicates that the captain of 
the tug could not have brought the barge much closer to the face of 
the dock nor into any different position than as he did. He could not 
have changed the position of the barge after the short delay in which 
his tug and the barge lost their direction in the course of the chan- 
nel. The captain of the barge could do nothing to hold his boat, so 
long as he did not follow the directions of the tug captain and get 
out a line to the dock, even if that line were insufficient for a perma- 
nent mooring. The captain of the barge seems to have been at fault 
both in failing to obey the directions of the man wlio was familiar 
with the situation and in charge of the towing operations, and also in 
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not doing what was evidently the best and necessary thing under 
the circumstances, even if he did not consider that it would be of 
permanent use. On the other hand, the captain of the tugboat knew 
the location to which he was taking the boat. He knew what would 
have to be done upon arrival, and he neither instructed the captain of 
the barge nor attempted to see that the situation was made plain to 
him, nor did he have any one in readiness to take care of the tow if 
assistance should be necessary. The accident was an unusual one, in 
that a boat would not be likely to go aground in such a fashion and be 
severely injured under ordinary circumstances. But the captain of 
the tugboat should have realized (as is apparent) that if the barge 
rested upon both sides of the narrow channel, the fall of the tide 
would cause a severe strain, and he should have prevented the barge 
from being put in such a position, either by seeing that the barge 
captain was ready to avoid danger, or by keeping his tugboat and the 
tugboat's crew in readiness to prevent the boat from swiqeing, if 
the line were not carried to the dock promptly. The fault womd seem 
to be pHmarily that of the barge captain, but the captain of the tug- 
boat was also negligent in the way in which he failed to provide 
against accident in carrying out the. maneuver, and it would seem 
that both the tug and the barge should be .held responsible for the 
loss. 
The damages will therefore be divided. 



BAIiPH BROWN CO. v. NORWICH UNION FIRE INS. SOa 

(Circuit Court, N. D. California. June 27, 1910.) 

No. 14,980. 

IivsuBANCB (5 679*) — ^Adjustment of Loss— SErrLEMENT— Oonbtbuction— 

VVOLUWTABT." 

An insurance company, pursuant to a settlement by which It paid 50 
per cent of the loss, stipulated that If at any time in the future It 
adopted any other plan of settlement under or by reason of which the 
rate of payment was "voluntarily" raised by the company in the district 
In which plalntilTs property insured at the time of the fire was situated, 
or if as to any policy holder of the company having a claim for loss in 
such district under similar conditions a payment at a higher rate was 
made, plaintiff should be given the benefit of that rate and the settlement 
increased to that extent. Held, that the clause "if as to any policy holder 
* * * a payment at a higher rate is made*' should be construed in con- 
nection with the provision that if the rate of payment was "voluntarily 
raised," etc., and hence the fact that defendant was compelled to pay Judg- 
ments recovered for losses in the district, imposing full liability,, did not 
entitle plaintiff to recover the unpaid portion of his loss, payment of such 
judgment not being "voluntary" within the terms of the settlement 
[Ed. Note — ^For other cases, see Insurance, Dec. Dig. | 579.* 
For other definitions, see Words and Phrases; vol. 8, p. 7342.] 

At Law. Action by the Ralph Brown Company against the Nor- 
wich Union Fire Insurance Society. On motion to strike out as ir- 
relevant and redundant certain portions of the answer. Denied. 

•Tor oth«r casw Me lame topic A S unnama, in D«c. * Am. Digs. 1907 to date, * Rep*r Indexes 
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Mastick & Partridge, for plaintiff. 

T. C. Van Ness and Chas. W. Slack, for defendant. 

VAN FLEET, District Judge. This is a motion to strike out, as 
irrelevant and redundant matter, certain portions of the answer. 

The complaint counts upon a demand claimed to have arisen under 
certain policies of fire insurance issued by the defendant upon the 
property of the plaintiff. It is alleged, in substance, that a loss hav- 
ing occurred under said policies througfh the destruction of the prop- 
erty in the fire of April 18, 1906, the defendant refused to pay the full 
amount of the claim therefor, but offered by way of settlement and 
compromise to pay plaintiff 50 per. cent, of the loss in full of all de- 
mands thereunder, and at the same time offered to stipulate with plain- 
tiff in writing that : 

"If at any time in the future the company adopts any other plan of settle- 
ment than that under which the settlement has been made with you and un- 
der or by reason of which the rate of payment is voluntarily raised by the 
company In the district in which your property insured with us at the time 
of the fire was situate, or if, as to any policy holder of this company having 
a claim for loss in said district under conditions similar to yours, a payment 
at a higher rate is made then yOu will be given by said company the bene- 
fit of that rate and. the settlement with you increased to that extent" 

It is alleged that this offer of defendant was accepted by plaintiff; 
that subsequently the defendant did pay to certain other of its policy 
holders having claims arising under conditions precisely similar to that 
of plaintiff and on property situated in the same district the full face 
value of such claims, and has thereby become liable to plaintiff under 
its contract for the balance of its claim, which defendant has failed 
after demand to satisfy. 

The defendant by its answer, while admitting the making of the 
compromise settlement with plaintiff as alleged, sets up that the pay- 
ments made by it to other claimants at a higher rate as alleged in the 
complaint were not voluntarily made, but were made only in satis- 
faction of judgments which were duly given, made, and entered in 
favor of such claimants and against the defendant in cases where the 
compromise offered by defendant had been refused, knd that it made 
no other or further payments to said claimants or either of them than 
such as were compelled in satisfaction of such judgments. 

These averments as to the circumstances under which the payments 
were made by defendant to such other claimants the plaintiff now asks 
to have stricken from the answer as wholly immaterial and irrelevant 
and not tending to constitute any defense upon the theory that, under 
its contract of compromise as above set forth, ^ny payment by defend- 
ant of an increased rate no matter what the circumstances, fixes its 
right to and entitles plaintiff to demand the same rate. 

As tentatively suggested at the argument, I think this attitude in- 
volves a misapprehension of the scope and effect of the composition. 
The contract is to be construed with reference to the transaction or 
subject-matter to which it relates, and upon which the minds of the 
parties were centered at the time it was entered into. The matter in 
hand as disclosed by the facts alleged in the complaint was the arnica- 
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ble adjustment of the plaintiff's claim out of court and without litiga- 
tion; and the stipulation for any further payment by its very terms 
had reference to a "voluntary" raising by defendant of the rate of 
payment in any subsequent settlements as the contingency upon which 
plaintiff's right to such increase should depend. It would be an un- 
warranted distortion of the terms of the writing to hold that it related 
, to or included payments that might be made by defendant under the 
compulsion of hostile judgments such as counted upon in the answer. 
Plaintiff places reliance for its contention largely upon the last clause 
of the contract to the effect that, "if as to any policy hplder * * * 
a payment at a higher rate is made," then plaintiff shall have a like 
increase ; it being urged that this is a distinct and unequivocal stipu- 
lation unaffected by tibe preceding clause relating to a voluntary rais- 
ing of the rate for the whole district. But obviously this construction 
cannot obtain. The contract must be construed as a whole. You 
cannot separate a clause or a sentence from its context and gplve it a 
meaning foreign to the purpose of the parties as gathered from the en- 
tire writing. 

I an:i satisfied that the matter sought to be stricken out constitutes, if 
established, a substantive defense and cannot competently be elimi- 
nated. 

As to the other matter sought to have stricken out, I am satisfied 
that plaintiff is mistaken as to the purpose of the denials involved. 
They are not intended as denials of the fact elsewhere admitted that 
plaintiff held the policy upon which its original claim was based and 
are not in their effect inconsistent with such admission. Taken as a 
whole and reading the denials and affirmative averments of the answer 
together, it sufficiently appears that all that is intended by defendant is 
to deny that there was ever on its part any liability to the plaintiff 
other than such as arises under the compromise agreement, the cir- 
cumstances and conditions of which it was perfectly proper for de- 
fendant, upon its theory of the case, to set up. 

The motion will be denied. 



PERKINS C50. V. UNITED STATES. 

(arcuit CoutU S. D. New York. July 13* 1910.) 

No. 3,514. 

1. Customs Duties (I 87*) — Classification— Anthbacite Coax*. 

Held, that certain anthracite coal does not contain 92 per cent of fixed 
carbon, and is therefore within the provision in TarifC Act July 24, 1897, 
c. 11, S 1, Schedule N, par. 415, 80 Stat 190 (U. S. Comp. St 1901, p. 1674), 
foe "all coals containing less than ninety-two per cent of fixed carbon." 

[Ed. Note. — ^For other cases, ^eee Customs Duties, Dec. Dig. | 37.*] 

2. Customs Duties (| 5*) — ^Ketboactive Leoislatiow— "Hebeafteb." 

Under Free Coal Act Jan. 15, 1903, c. 189, § 2, 32 Stat 773 (U. S. Comp. 
St Supp. 1909, p. 656), prescribing that the provision in the tariff act of 
1897 for a duty on coal "shall not hereafter be construed to authorize the 
imposition of any duty upon anthracite coal," the term "hereafter" was 

•For other ca«ei lee same topic A S mxtmbbb in Dec. ft Am. Digi. 1907 to date, * Rep'r Indexei 
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not intended to be retroactiye, and did not apply to coal Imported before 
that date. 

[Ed. Note. — ^Tor other cases, see Customs Duties, Cent. Dig. I 4; Dec. 
Dig. § 5.* 

For other definitions, see Words and Phrases, toL 4, pp. 3277-S279.] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The case was submitted on briefs, without oral argument 

Shearman & Sterling (Carl A. Mead, of counsel), for importers. 

D. Frank Lloyd, Asst. Atty. Gen. (John A. Kemp, Asst Atty., of 
counsel), for the United States. 

HAZEL, District Judge. The question presented by this appeal 
from the decision of the Board of General Appraisers arises from 
the classification by the collector of importations of anthracite coal 
by the vessels Devonshire and Glencoe, and the assessment thereof 
by him at the rate of 67 cents per ton under the following provision 
of Tariff Act July 24, 1897, c. 11, §• 1, Schedule N, par. 415, 30 Stat. 
190 (U. S. Comp. St. 1901, p. 1674) : 

"415. Goal, bituminous, and all coals containing less than ninety-two per 
centum of fixed carbon and shale, sixty-seven cents per ton of twenty-eight I 

bushels, eighty pounds to the bushel." 

The importer claims that the merchandise is entitled to free entry 
under section 2, Free List, par. 623, 30 Stat. 197 (U. S. Comp. St. 
1901, p. 1682), which reads as follows : 

"523. Coal, anthracite, not specially provided for in this act, and coal stores 
of American vessels, but none shall be unloaded." j 



The record shows that the entry by the Devonshire was liquidated 
on September 20, 1902, and the entry by the Glencoe was liquidated 
on October 16, 1902, and protest filed by the importers on October 
27, 1902. On January 15, 1903, Congress passed an act substantially 
authorizing the Secretary of the Treasury to make full rebate of du- 
ties imposed by law on all coal of every form and description im- 
ported into the United States from various countries for the period 
of one year from and after the passage thereof. Section 2, c. 189, 
32 Stat. 773 (U. S. Comp. St. Supp. 1909, p. 656), provides that the 
provisions of paragraph 415 of the tariff act of July 24, 1897, "shall 
not hereafter be construed to authorize the imposition of any duty 
upon anthracite coal." Accordingly, the importers claim to be enti- 
tled to a refund of the duties paid* on the cargoes of the steamers 
Glencoe and Devonshire, amounting to $5,040.66. 

Three objections to the refund are urged by the government in the 
brief submitted : (1) That the coal in iact contained less than 92 per 
cent, of fixed carbon; (2) that the protest on the importation by the 
steamship Glencoe was filed more than 10 days after the entry was 
liquidated; (3) that tl^e act of January 15, 1903, was not retrospective 
in its operation. While these objections were earnestly controverted 
by the importers, a careful consideration of the facts constrains me 

*For other cases see same topic A S nuiibsb in Dec. ft Am. Digs. 1907 to date, Jk Rep'r Ind«a« 
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to agree with the board in its findings of fact. The pertinent inquiry 
is, Did the coal contain more than 92 per cent, of fixed carbon ? Dr. 
Elliott, for the importers, testified that it did ; he made the test in his 
laboratory on the pier from 64 samples at the time the cargo was dis- 
charged ; but his method of making the analysis is attacked by the gov- 
ernment, in that he did not determine the percentage of ash contained 
therein, although admitting that such element, to the extent at least of 
1 per cent., is always present. Dr. Moore, testifying for the govern- 
ment, extended his examination and used a blast lamp in the crucible, 
burning away all the carbon, thus eliminating the ash which was pres- 
ent in quantities of 2 per cent. His analysis in its finality showed that 
the coal contained from 84 to 89 per cent, of fixed carbon excluding 
the ash. He further estimated the average of ash in Welsh anthracite 
to be at least 2 per cent. His testimony is challenged by the importers 
on the ground of indefiniteness, but some corroboration thereof is 
found in the case of In re Coles (C. C.) 93 Fed. 954, affirmed 100 
Fed. 442, 40 C. C. A. 478. In that case it was held as an incontro* 
vertible fact that samples of anthracite coal, taken and tested, show 
variation in the amount of fixed carbon ranging irom 86 to 94 per 
cent., and the Court of Appeals for the Ninth Circuit, when the case 
came before it for decision said: 

*'AU cargoes of coal whatever, Including aU cargoes of anthracite coals as 
they come from the mine, or are loaded or imported in ships or dealt in com- 
mercially, contain less than ninety-two per cent of fixed carbon, although 
sample lumps for custom house, picked at random from such imported car- 
goes, have averaged as high as ninety-four per cent, in fixed carbon." 

And from prior adjudications by the board (G. A. 5,330, T. D. 
24,392), involving the question of duties on anthracite coal, it appears 
that it was regarded as established that Welsh anthracite coal naturally 
contains less than 92 per cent, of fixed carbon. In view of the fore- • 
going testimony and decisions this court is disinclined to disturb the 
decisions of the board on the question of whether anthracite coals 
contained less than 92 per cent, of fixed carbon. Indeed, such finding, 
unless additional evidence is brought in for the consideration of the 
court or where the finding is plainly unsupported by the evidence, is 
not reviewable. Leerburger v. United States (C. C.) 113 Fed. 976; 
Vandiver v. United States, 156 Fed. 961, 84 C. C. A. 522; Apgar 
V. United States, 78 Fed. 332, 24 C. C. A. 113. 

The next question is whether the act of January 15, 1903, is retro- 
active. The words "shall not hereafter be construed to authorize the 
imposition of any duty on anthracite coal" can have no relation to 
past importations, and the criticism by the importer of the phrase 
quoted is not maintainable. It is inconceivable that Congress, by the 
use of the word "hereafter," intended to impart to it a past application. 
The statute was enacted after the importations of the coal in question, 
and the language used cannot be construed differently than to au- 
thorize a refund or rebate of duties for one year following the passage 
of the act. Hence the provision under whicb the assessments on coal 
were theretofore levied cannot be construed as to future importations 
so as not to authorize the assessment of any duty on anthracite coal. 
I think that if Congress had intended to authorize a refund of duties 
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on importations upon which the right to levy duties had attached, it 
would have expressed such intention in plain words. Reading the 
statute in its ordinary sense, it seems to me obvious that any other 
construction is precluded than that no duty would be imposed or 
levied on anthracite coal from and after the passage of the act. Such 
a construction of section 2 seems to me to be entirely in consonance 
with section 1, which, as has been stated, empowers the Secretary of 
the Treasury to make the rebate for the period of one year following 
the enactment. 
The decision of the board is affirmed. 



TAYLOR PROVISION- CO. T. GOBEU 

(Circuit Court, E. D. New York« August 15, 1910.) 

1. Tbade-Marks and Tbade-Naues (| 7*)— Subjects of Vaud Tbade-Mabkb 
— POBK Roix. 

The words "Pork Roll" or "RoU of Pork," not registered, could not 
be the subject of a valid trade-mark unless they were so well known and 
thoroughly recognized by the public for a sufficient length of time to be 
a distinctive use of the words. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. I 11; Dec. Dig. « 7.*3 

Z Trade-Marks and Trade-Names (S 95*)— Unfair CoMPErmoN— Packages 
—Printing. 

. Where complainant put up an article of food made of pork, known as 
•Tork Roll," packed in a cylindrical cotton sack or bag, marked with out- 
line letters, defendant could not be guilty of unfair competition in using 
a cotton bag and similar letters for his product so as to entitle complain- 
ant to an injunction on a preliminary hearing because of the similarity 
of the letters, where it appeared that they were used to prevent the ink 
from striking through into the product 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names^ Cent 
Dig. I 108; Dec. Dig. § 95.* 

Unfair competition, see notes to Scheuer t. MuUer, 20 C. C A. 165; 
Lare v. Harper & Bros., 30 C. O. A. 376.] 

3. Trade-Marks and Trade-Naves (§ 05*) — Imitation of Package— Article 

Copied— Preliminary Injunction. 

Imitation of complainant's package in the sale of pork roll would be 
sufficient to entitle complainant to a temporary injunction only in case 
complainant could show clearly that the article copied was of a spedflc 
make possessed of a valuable trade reputation, and of an Individual 
peculiarity sufficient to identify it as an article of trade rather than a 
common product of a certain kind, for which there was a general de- 
mand. 

[£}d. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. S 108; Dec. Dig. § 95.*] 

4. Trade-Marks and Trade-Names (S 95*) — ^Packages— Sdolasitt— Tempo- 

rary Injunction. 

Where complainant's evidence did not show that the words 'Tork Roll" 
as used by him, or "Taylor's Pork Roll," in connection with the sale of 
pork in cylindrical cotton packages, had acquired a distinct meaning in 
the eyes of the public for the particular article of food described before 
defendant put his product on the market in similar packages, complain- 

•For other caaes see same topic A 9 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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ant was not entitled to a preliminary injnnction to restrain defendant's 
use of such packages and dressing. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. i 108; Dec Dig. § 95.*] 

In Equity. Action by the Taylor Provision Company against 
Adolph Gobel for trade-mark infringement. Application by com- 
plainant for temporary injunction. Etenied. 

Durand, Mahony & Kreischer, for complainant. 
Einstein, Townsend & Guiterman, for defendant 

CHATFIELD, District Judge. The complainant is successor to 
one John Taylor, who conducted a provision business for a consid- 
erable time and placed upon the market a food article made of pork, 
packed in a cylindrical cotton sack or bag in such form that it could 
be quickly prepared for cooking by slicing without removal from the 
bag. This preparation was known as "Taylor's Prepared Ham," but 
with the passage of the pure food law by the' Congress of the United 
States it became necessary to change the •label of this article in or- 
der to avoid a violation of the statute, as it did not consist of ham. 
The complainant therefore adopted the name "Pork Roll," and has 
had large sales of the article under the name of "Taylor's Pork Roll," 
or "Trenton Pork Roll," the preparation still being sold in cotton bags, 
and having red letters in outline printed upon the bags, with a de- 
tachable paper label, fastened by a rubber band, which paper label 
is in the form of the trade-mark registered by the complainant on the 
31st day of October^ 1906. A similar label was also registered on 
March 19, 1907. 

The defendant is^ a manufacturer of meat products, and has placed 
upon the market a similar article of food, made of pork, resembling 
the Taylor product in its preparation, taste, and use. The defendant's 
product is evidently planned to supply the same trade as the complain- 
ant's product, and it is apparent from the affidavits that persons in- 
tending to buy one might be given the other, and even might be 
deceived thereby, as the defendant's product is marked "Roll of Pork," 
and also has an oval detachable label, fastened with a rubber band 
upon the outside of the cotton bag, with red outline type used' for 
the marks upon the bags. 

The complainant has brought an action, alleging substantially un- 
fair competition and also a violation of the trade-mark label, but, 
inasmuch as the use of the words "Roll of Pork" (in a manner which 
the complainant alleges is intended and is likely to injure his business 
in the sale of his "Pork Roll") is made the basis of the action, and as 
neither the words "Pork Roll" nor "Roll of Pork" are registered by 
themselves, we can here disregard any question depending solely upon 
possible infringement of tracfe-mark. In fact, unless so well known 
and so thoroughly recognized by the public as to be a distinctive name 
for a sufficient length of time, such words could not be the subject 
of a valid trade-mark. The Thaddeus Davids Co. v. Cortland I. Da- 
vids et al. (decided April 18, 1910, C. C. A., Second Cir.) 178 Fed. 

•For other caiM loo same topic A S mxjhbsb in Dec. ft Am. Digi . 1907 to date, A Rep'r Indexes 



Digitized by 



Google 



940 180 FEDERAL RBPORTEB. 

801. It might further be noticed that in registering this trade-mark 
the complainant roistered the label for a pork roll, the words "Pork 
Roll" evidently being understood to mean a roll made of pork, and 
to be an article of common usage rather than an object needing defini- ^ 
tion or distinctive identification. 

There would seem to be no reason why the defendant should on 
preliminary hearing be held guilty of imfair competition for using a 
cotton bag or red outline type, instead of solid letters upon these bags. 
In the absence of proof to the contrary, the affidavits seem to satis- 
factorily show that the use of bags or sacks for the packing of such 
products, of outline type so as to prevent the ink from striking through 
as when impressed in solid letters, and of red ink in order that any 
possible traces might not show upon the product, are all old and fre- 
quently used for similar purposes. Such marks upon the bags are 
required under the pure food law. The loose label, fastened with a 
rubber band, is not of itself a trade device of the complainant, and 
the only basis upon which the complainant would seem to have any 
reason to charge the defendant with unfair competition would be 
upon the allegations that the defendant was putting out a similar 
article to meet an identical demand that people ignorant of the precise 
name or careless in purchasing might be deceived, and that the defend- 
ant makes it possible for such deception to be so intentionally and 
unwittingly committed against customers. 

Such imitation would be sufficient for the issuing of a temporary 
injunction if the complainant could show clearly that the article copied 
was a specific thing, possessed of a valuable trade reputation, and of • 
individual peculiarity sufficient to identify it as an article of trade 
rather than a common product of a certain kind, for which there was 
a general demand. Yale & Towne Mfg. Co. v. Alder, 154 Fed. 37, 
83 C. C. A. 149. The use of the cotton bag, of the red ink type, the 
detached label, and general likeness in the product itself and in the 
methods of packing and marking make it likely that the complainant 
would prevail upon final hearing, if the words "Pork Roll" as used 
by him, or "Taylor's Pork Roll," could be shown to have acquired 
for the particular article of food so described, a distinctive meaning 
in the eyes of the public, before the defendant put his product on 
the market, and unless the article so packed and marked were one 
of free and common use at earlier dates than the imitation. 

Many cases can be cited in which trade-names have been held not 
to be ordinary terms and to be identified with a particular product 
sufficiently not only for the purposes of registration as a trade-mark, 
but also for the purpose of calling the purchaser's attention to some 
particular article merely by the use of the name ; and imitation thereof 
has been held to be with wrongful intent and not for legitimate com- 
petition. Such a name might not only call attention to some particular 
article, but might be so well advertised as to give a trade-name or 
popular appellation to a firm's entire products, and imitation of such 
name, with the intent to put a product upon the market which would 
take the place of the original, would be unfair competition. But in 
the absence of conclusive proQf that the words "Pork Roll" had ac- 
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quired more meaning than the words "Pork" and "Roll*' would con- 
vey to the ordinary purchaser, and without testimony that the words 
'Tork Roll" are so well known as identifying the particular product 
of the complainant that a like phrase or name should not be used by 
any merchant or butcher who wished to pht a preparation of pork 
upon the market for this particular kind of trade, it would not seem 
that a preliminary injunction should issue. 

As the matter stands upon the affidavits, the value of the business 
of the complainant rests upon the popularity of the name "Taylor," 
due to the reputation which that particular product has because of 
appealing to individual tastes. There is no evidence that the de- 
fendant's product is similar to the complainant's roll and to nothing 
•else; that is, that no similar prodfuct has Seen commonly made by 
the trade, and the court is not prepared to enjoin an apparently solvent 
and responsible defendant merely because careless or unscrupulous 
dealers might substitute one product for the other. If the proof 
showed that this was the purpose of placing the product upon the mar- 
ket, such relief ought to follow; but that can hardly be determined 
upon preliminary hearing upon the situation here presented* 

The motion will be denied. 



J, LOEWENTHAL & CO. T. UNITED STATES. 

SUNDHEIMER BROS. T. SAME. 

(Circuit Court, S. D. New York. August 4, t^W.)' 

Nob. 5^502, 5,508. 

Customs DxrriES (8 35*) — Olassifioation— "Galloons ob TBnnnNos.*' 

The provision in Tariff Act July 24, 188T, c. 11, 8 1, Schedule L, par. 
890, 30 Stat 187 (U. S. Conip. St 1901, p. 1670), for gaUoons or trimmingEr, 
includes narrow strips of silk having interwoven thereon ornamental de- 
signs, which are chiefly used to decorate and embellish women's. appareL 
[Ed. Note. — For other cases, see Customs Duties, Cent Dig. 1 110 ; Dec. 
Dig. I 35.* 
For other deflnltlons, see Words and Phrases, vol. 8, p. 7109.] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The decision below affirmed the assessment of duty by the collector 
of customs at the port of New York. Affirmed. 

The opinion filed by the Board of General Appraisers, G. A. 6,909 
(T. D. 29,761), reads as follows : 

FISCHER, General Appraiser. The merchandise consists of lengths of nar- 
row woven fabrics of silk, classified as silk trimmings or galloons under Tariff 
Act July 24, 1807, c. 11, § 1, Schedule L, par. 390. These narrow woven strips 
have superimposed ornamentations of a different color from the ground fabric 
worked thereon, and some of the articles have scalloped edges. Duty was as- 
sessed at the rate of 60 per cent ad valorem, and the merchandise is claimed 
by the importers to be dutiable (1) under paragraph 389, as bandings or belt- 
ings ; or (2) under paragraph 391, as manufactures of silk on the ground that 
the goods are ribbons. 

•For other casea see same topic A 5 numbbb In Dec. A Am. Digs. 1907 to date, ft Rep'r Indexes 
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This Identical question has been passed upon by the courts In the Second 
Circuit and in regard to merchandise differing in no particular from the ex- 
hibits that we have before us In the cases at bar. In Naday v. U. S. (C. C.) 
155 Fed. 303, T. D. 28,329, the court said: **It has become well established 
that ribbons that must be made up into bows, rosettes, and the like before 
being used for the purpose* of trimming or ornamentation are not to be in- 
cluded under the provisions of paragraph 391 as trimmings ; but if the article 
in question ia manufactured with ornamentation and with characteristic de- 
sign, to be used as a trimming and intended to be sewed directly upon a gar- 
ment, Vrithout being made into something else before being appended thereto, 
it is specifically provided for in paragraph 391 as a trinuning." This rulhag 
applies directly on the so-called ribbons that we have before us. It affirmed a 
ruling of the Board, G. A. 5,923 (T. D. 26,049), wherein such merchandise was 
held to be dutiable under paragraph 390 as "trimmings" or "galloons." The 
decision of the Circuit Court was affirmed in Naday v. U. S., 164 Fed. 44, 90 
C. C. A. 402, T. D. 29,252. Note also rulings of the Circuit Court following the 
Naday Case (suits 3,916-7, 3,919-21, and 4,039; T. D. 28,330). 

The rule of stare decisis puts upon the importers in these cases the burden 
of proving clearly by new evidence that the previous rulings were wrong. In 
an apparent effort to meet this, it is sought to distlnguisih between articles of 
the kind here in question shipped from Germany and similar articles shipped 
from France. The former may be termed the "Barmen" variety and the lat- 
ter the "St Etienne." The exhibits in the case represent both kinds. We are 
of the opinion that no distinction can be drawn. We find from the testimony 
and the samples in evidence that the goods are narrow woven fabrics com- 
posed of silk, with ornamental designs worked thereon, used in the trimming 
and adornment of women's garments; and we find further from the testi- 
mony here offered that these silk articles were at and prior to the passage of 
the present tariff act known, generally dealt in, and commercially recognized 
as "galloons" or "trimmings." The collector's assessments are affirmed; the 
protests being hereby overruled. 

Comstock & Washburn, for petitioners. 
D. Frank Lloyd, for the United States. 

HAZEL, District Judge. The merchandise In question was prop- 
erly assessed for duty as silk trimmings or galloons under paragraph 
390 of the tariff act of 1897, and I am content to affirm the board 
on its opinion. The additional testimony by the importers in this 
court tending to show that the articles were not galloons or trimmings, 
and were in fact comniercially known as bands, fancy bands, Per- 
sian bands or ribbons, is in conflict; the witnesses for the govern- 
ment testifying that they were trimmings and were similar to the 
goods involved in the case of Naday v. United States, 164 Fed. 44, 
90 C. C. A. 462, T. D. 29,252, No. 3,918. In that case the Circuit 
Court of Appeals decided that similar articles were galloons or trim- 
mings within the trade meaning. 

The articles before the court are narrow strips of silk having inter- 
woven thereon ornamental designs, and are chiefly used to decorate 
and embellish women's apparel. The silk strips in the Naday and 
Fleischer Cases, exhibited to this court, were probably not as wide 
as the silk strips in suit nor as bizarre in design. But there is no 
substantial difference in quality, texture, or appearance; and, more- 
over, I agree with the witnesses for the government that the goods 
are known in trade as "trimmings." 

The decision of the Board of General Appraisers is affirmed. 
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In re NEW AMSTERDAM MOTOR CO. 
(District Court, S. D. New York. July 23. 1910.) 

1. Bankbuptcy (I 7*) — Statutes. 

The act of Congress of 1910, amending Bankr. Act July 1, 1898, c. 541, 
30 Stat 544 (U. S. Comp. St. 1901, p. 3418), was not intended to be retro- 
active. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. S 7.*] 

2. Bankbuftot (§ 195*) — ^Liens— Attachment— Exectttion. 

An attachment or execution leyied against a corporation not In the 
classes mentioned in Act Cong. Feb. 5, 1903, c. 487, 32 Stat 797 (U. S, 
Comp. St Supp. 1909, p. 1308), amending Bankr. Act July 1, 1896, c. 541, 
30 Stat 544 (U. S. Comp. St 1901, p. 3418), created an unconditional 
right of payment out of the property levied on and an actual lien not sub- 
ject to be defeated by bankruptcy adjudication. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. pig. { 195.*] 
8. Bankbuptcy (§ 38*) — ^Acr of Bankbuptcy— Consent to Adjudication— 

VOLUNTABY PBOGBEDINGS. 

Where a corporation within the classes mentioned in Act Cong. Feb. 
5, 1903, c 487, 32 Stat 797 (U. S. Comp. St Supp. 1909, p. 1308), amend- 
ing Bankr. Act July 1, 1898, c. 541, 30 Stat 544 (U. S. Comp. St 1901, p. 
3418), passed a resolution consenting to be adjudicated a bankrupt in in- 
voluntary proceedings instituted against it, such proceedings thereupon 
in substance became voluntary proceedings, though involuntary in form. 

[Ed. Note.— For other cases, see Bankruptcy, Dea Dig. S 38.*] 

In the matter of the New Amsterdam Motor Company, bankrupt. 
Herman Goldman, for judgment creditor. 
Thomas & Oppenheimer, for bankrupt 

HAND, District Judge. I think that the amendments of 1910 were 
not intended to be retroactive, in spite of the change in phraseology 
from section 70 of the original act (Act July 1, 1898, c. 641, 30 Stat. 
566 [U. S. Comp. St. 1901, p. 3451]), as I shall show below. An at- 
tachment or execution levied against a corporation not in the classes 
mentioned in the amendments of 1903 (Act Feb. 5, 1903, c. 487, 32 
Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1308]) created an uncondi- 
tional right of payment out of the property levied on, an actual lien 
not subject to defeat by bankruptcy adjudication of any sort.' Un- 
der well-settled rules I should construe the statute so as not to affect 
such a right unless the language clearly requires it. Auffmordt v. 
•Rasin, 102 U. S. 620, 26 L. Ed. 262, Murphy v. Murphy, 126 Iowa, 
57, 101 N. W. 486, and In re Lee, 14 Nat. Bankr. R. 89, Fed. Gas. No. 
8,179, are the nearest cases, and bear out this construction, although 
none is exactly on all fours with this case. 

The only ground for doubt in my mind is because section 70 of 
the act of 1898 contained a provision that no involuntary petitions 
should be filed within four months of the passage of the act and no 
voluntary petitions within one month. Although I can find nothing 
on it in the books, there can be little doubt that a lien within three 
months prior to July 1, 1898, would have been invalidated under the 

^For other cases see same topic 6 S nvmbbb in Dec. A Am. Digs. 1907 to date, ft Rep'r Indexes 
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old act by a voluntary petition. Section 70 may be read, tHerefore, as 
expressly providing against the retroactive effect of the act generally, 
and it might be argued that the subsequent amendments, which had 
no such clause, were on that account intended to be retroactive. Even 
if this was so, I think it would be more in conformity with the usual 
canon to construe the words ex abundant! cautela; biit it is not so. 
Section 70 was necessary to give the statute a limited retroactive ef- 
fect; i. e.-, as to volimtary petitions, but not as to involuntary peti- 
tions. Therefore, construed as a limited retroactive clause, the omis- 
sion of any analogue in either amendment is no ground for inference 
that they were meant to have a retroactive effect, and they may be 
construed as any other act should be construed. 

If the corporation was within the scope of the amendments of 1903, 
it could have become bankrupt by passing a resolution that it was 
willing to be so adjudged. In short, although the form was involun- 
tary, the substance of such proceedings was voluntary. The inquiry 
may therefore be confined merely to whether the bankrupt was with- 
in the old act, and need not include whether it had in fact committed 
an act of bankruptcy. It is clear enough from the papers that the 
conditions had already arisen which would have invalidated the lien 
if the corporation was within the amendments of 1903. 

Take a reference upon the question whether the corporation was 
one which could formerly have been adjudicated. 



In re ULLMAN et all 
(District Court. S. D. New York. July 25, 1910.) 

1. Bankbuptcy (I 387*)— OoMFOsmoK. 

A composition of a bankrupt with creditors is at once a settlement and 
a dlscharsre. 

[Ed. Note. — For other case9> see Bankruptcy, Cent Dig. U 007-616; 
Dec. Dig. § 387.*] 

2, Bankruptcy (5 377*) — Coicfosition-^Individuai. Composition by Consent 

OF FlBM CBEDITOBS. 

A composition of a bankrupt partner of a bankrupt firm individually, 
without the consent of a majority in number and amount of his Individ- 
nal creditors, cannot be effected by the consent of the firm creditors, 
though the consenting majority be more than a majority of number and 
amount of all creditors, firm and indiyidual ; Bankr. Act July 1, 1896, c. 
641, f 6f, 30 Stat 548 (U. S. Comp. St 1901, p. 3424), providing that the, 
net proceeds of the partnership property shall be appropriated to the pay- 
ment of partnership debts, and the net proceeds of the indiyidual estate 
of each partner to the payment of his indiyidual debts. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. i 677.*j 

In the matter of Louis Ullman and others, individually, and com- 
pbsing the firm of L. Ullman & Sons. Proceedings for confirmation 
of composition. Affirmed in part, and proceedings dismissed in part 

Olcott, Gruber, Bonynge & McManus, for bankrupt Ullman. 

Goodale & Hanson, for objecting creditors. 

^ ■ — - - — _ ■_ - . - . . - ^^- 

•For other omm m« Mune topic A f mumbsb in Dto. ft Am. Digs. HOT to 4tto» ft Rep'r IndoxM 
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HAND, District Judge. . The only point raised on this confirmation 
of a composition with firm and individual creditors is whether the 
court has the power to entertain a composition of a partner individual- 
ly without the consent of a majority in number and amount of his in- 
dividual creditors. The firm has in the case been adjudicated, and 
so has the partner. A composition of the firm creditors has been 
effected, and is now confirmed without opposition. In the offer of 
composition was also a provision for composition with the individual 
creditors, and that the master has reported on favorably, but without 
the consent or approval of a majority of the individual creditors. 
No question has been raised that the offer is single, and, therefore, 
may not be accepted in part and rejected in part. I shall therefore 
treat the offers as separate, and consider the bare question of whether 
an individual composition may be effected by the consent of the firm 
creditors, if the consenting majority be more than a majority of num- 
ber and amount of all creditors, firm and individual. 

No one has been able to find any authority, except some obiter re- 
marks of Judge Gresham under the act of 1867 (In re Spades, Fed. 
Cas. No. 13,196), which make against the right to compel such a com- 
position. A composition is at once a settlement and a discharge. So 
far as the element of discharge goes, the consent of the majority binds 
nd one, because any single creditor, here a single individual creditor, 
could stop the whole composition, if he could prove any facts upon 
which a discharge should be denied. The only material element, 
therefore, is that of the settlement of the estate. 

In this case the firm creditors have no interest whatever in the in- 
dividual estate, under Bankr. Act July 1, 1898, c. 541, § 6f, 30 Stat. 
548 (U. S. Comp. St. 1901, p. 3424). The question is simply whether 
they may compel the individual creditors to submit themselves to the 
court's decision upon whether their own property shall be given back 
to the bankrupt upon an offer satisfactory to the firm creditors and 
unsatisfactory to themselves. The question is to my mind answered 
as soon as it is stated. If this be the law, it must work against the 
firm creditors also, if they be few and small, and the individual cred- 
itors outvote them. Grotesque cases readily occur to one, in which 
the injustice would be too obvious for any toleration, were it not that 
the court would protect any class from plain spoliation. 

But it is not enough that the court will do this. The act does not 
mean the court to step in at all till the majority of those interested 
agree. Now, the majority of the firm creditors care only about what 
they get as compared with the firm assets. For the individual cred- 
itors they cannot, of course, be supposed to have any concern. If 
they are unanimous and outnumber the individual creditors, the court 
has not had the consent of anybody to the terms offered to the individ- 
ual creditors. There is no presumption at all that it is fair to them, 
and the whole matter becomes one for the court's discretion. The act 
certainly never meant to effect compositions in that way. 

The case is especially a proper one for the application of the theory 
of a firm entity. I do not sav that it would be so, if under section 5f 
the firm creditors had been allowed to prove against individual assets. 
180F.— eo 
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That provision seems never to have been used. If the entity theory 
were- consistently carried out, there should be a proof for deficiency 
on firm debts against the individual assets. As that, however, con- 
tradicts the long history of bankruptcy administration, and is not sug- 
gested here, the firm creditors may be said to have no interest in the 
individual assets. 

The report of the master will be confirmed as to the firm, and the 
proceedings for composition of the individual estate be dismissed. 



In re KUTCLEL 
Circuit Court, S. D. New York. July 23, 1010.) 

1. Grand Jxtby (S 83*) — Supebvision— Evidence. 

The evidence that shall be received before a grand Jury la not subject 

to Judicial control. 
[Bd. Note. — ^For other cases, see Grand Jury, Dec Dig. i 33.* 
Review by trial court, of evidence given before grand Jury, see note 

to McGregor y. United States, 69 a C. A. 488.] 

2. Grand Jury (| 36*) — Supervision— Witnesses. 

That a witness caUed to testify before a grand Jury is interrogated 
with reference to an offense against the Sherman act (Act July 2, 1890, 
c. 647, 26 Stat 209 [U. S. Comp. St. 1901, p. 3200]), which Is the sub- 
ject of a crime and of an offense laid In an existing Indictment, does 
not confer on. the witness a privilege to refuse to testify, as an answer 
when given Is a complete bar to the pending prosecution, or any further 
prosecution for the offense, If It be pertinent to the subject-matter. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. i 36*1 

3. Witnesses (§ 304*) — Self-Incbiminatino Testimont-^Privilboe of Wit- 

ness. 

The constitutional privilege of a witness against Incrimination can- 
not be claimed, If all prosecution Is barred from the date of the tes- 
timony, regardless, of whether he has been Indicted or not 
[Ed. Note. — ^For other cases, see Witnesses, Dec. Dig. i 304«*] 

4. CaiKiNAi. Law (5 42*) — ^Privileob— XiaiUNiTT— Sherican Act. 

The provision of the act granting immunity to a witness testifying to 
violations of the Sherman act (Act July 2, 1890, c. 647, 26 Stat 209 [U. 
S. Comp. St 1901, p. 3200]) Is not retroactive; the constitutional guaranty 
being satisfied by a construction that the witness Is not subject to future 
prosecution after giving his testimony. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. ii 4&-4S; 
Dec. Dig. i 42.*} 

In the matter of Charles Kittle. Petition to relieve petitioner from 
examination. Denied. 

Joline, Larkin & Rathbone, for petitioner. 
Felix Frankfurter, Asst. U. S. Dist Atty. 

HAND, District Judge. The first point of the petitioner is cer- 
tainly not valid. I cannot say what the purposes of the grand jury 
are in this inquiry. The mere fact that the names in each indictment 
are the same is of no consequence whatever. The same defendants 
may very well have committed two crimes, even two crimes against 

^For oUier casei see same topic 6 5 number in Dec. ft Am. Digs. 1907 to date, A Rep'r Indexei 
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the Sherman act (Act July 2, 1890,^ c. 647, 26 Stat. 20d [U. S. Comp. 
St. 1901, p. 3200]). Since the proceedings of the grand jury are not 
open to scrutiny, and certainly will never become so, so far as I can 
lawfully prevent, I cannot say that they are about to indict the same 
defendants for the same offense. Nor, even if I could, should I try 
to interfere with their proceedings. Their bills are at most only ac- 
cusations, and when they are found the courts will deal justly with the 
defendants and prevent their being twice harried. 

One purpose of the secrecy of the grand jury's doings is to insure 
against this kind of judicial control. They are the voice of the com- 
munity accusing its members, and the only protection from such ac- 
cusation is in the conscience of that tribunal. Therefore, except in 
sporadic and ill-considered instances, the courts have never taken su- 
pervision over what evidence shall come before them, and, with certain 
not very well-defined exceptions, they remain what the Grand Assize 
originally was, and what the petit jury has ceased to be, an irrespon- 
sible utterance of the community at large, answerable only to the gen- 
eral body of citizens, from whom they come at random, and with 
whom they are again at once merged. A court shows no punctilious 
respect for the Constitution in regulating their conduct. We took 
the institution as we found it in our English inheritance, and he best 
serves the Constitution who most faithfully follows its historical sig- 
nificance, not he who by a verbal pedantry tries a priori to formulate 
its limitations and its extent. So much for the first point. 

The second point is of the scope of the immunity clause in the Sher- 
man act. The argument is that, since the immunity prescribed by. the 
act includes prosecution, it is too late to question any one after he has 
been indicted, because part of the consideration for his testimony has 
already been taken from him. All this rests upon the assumption that 
I must infer that the present inquiry relates to the subject-matter of 
the present indictment, and that I should not have the right to do till 
the questions were asked. However, as in all probability they do re- 
late to that subject-matter, I may as well dispose of it now, though 
out of order, and so obviate at least some of the constant recourse to 
the court. Therefore I shall assume that the inquiry is of the subject- 
matter of some crime, and, indeed, of the crime laid in the existing 
indictment. When so questioned, the witness must answer. Brown v. 
Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819. And, when 
given, his answer will thereafter protect him from further prosecu- 
tion. It will be a good bar to this very pending prosecution, if it be 
pertinent to the subject-matter. ' ^ 

The petitioner's theory goes further than this, and requires that the 
government should elect at the outset whether the person is to be wit- 
ness or defendant, and, having once elected, that it should remain 
consistent. We must remember at the outset that the question raised 
has nothing whatever to do with the constitutional privilege against 
incrimination, because that privilege could not be claimed, if all pros- 
ecution were barred from the date of the testimony (Brown v. Walker, 
161 U. S. 691, 16 Sup. Ct. 644, 40 L. Ed. 819), regardless of whether 
the witness had already been indicted or not The only necessary pro- 
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tection is that by no peradventure could the disclosure result in con- 
viction (Mr. Justice Day, obiter, in Heike v. United States, 217 U. S. 

425, 431, 30 Sup. Ct. 439, 64 L. Ed. ), and to provide against that 

possibility it was enough to forbid any future criminal proceedings as 
soon as the testimony came out. 

The question is, therefore, of the meaning of the statute, not of the 
scope of the Constitution. Is there any ground for saying that the 
bargain with the witness is, as it were, retroactive, so that he cannot 
get his quid pro quo by testifying, if he has already been indicted? I 
think not. As I have said, the statute would be constitutionally broad 
enough, if it forbade any future prosecution, and its scope is fairly 
inferable from its purpose. As the purpose was only to compel such 
testimony, and the Constitution was satisfied by the more limited 
construction, the fairer interpretation of the will of Congress is that 
it went no further than it had to go, and that they meant to give only 
a future immunity. No one has found any authority upon 3ie ques- 
tion, but I think there can be small doubt of the correctness of this 
construction. 

The petition is denied, and the petitioner directed to be sworn at S 
o'clock on Tuesday, July 26, 1910. 



UNITED RAIIAOADS OF SAN PRANOISOO v. CJITY AND OOUNTT OF 
SAN FRANCISCO et aL 

(Circuit Oourt, N. D. California. Jnly 18^ 1910J 

No. 15,149. 

I*JUWCTT0N (I 137*) — Tekpobabt BxsniAiNiNO Ordeb->Rioht to. 

Under Rev. St f 718 (U. S. Comp. St 1901, p. 580), proyldlDg for a 
tempoFETy restraining order only when danger of l^eparable injury is 
apparent, and under Circuit Court rule 30, providing that such order 
shall be granted without notice only when such danger exists, a munics 
Ipality should not be temporarily restrained without notice, at the suit 
of a street railway company, from taking further proceedings to am- 
struct a competing road, where the bill fails to show that any threatened 
injury is likely to result before a hearing on the application can be had. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. |§ 307--300; 
Dec. Dig. S 137.*1 

In Equity. Bill by the United Railroads of San Francisco against 
the City and County of San Francisco and others. On application 
for temporary restraining order. Application denied. 

Wm. M. Abbott, Joseph D. Redding, and Tirey L. Ford, for com- 
plainant. 

Percy V. Long, City and County Atty., and Thomas E. Haven, for 
respondents. 

VAN FLEET, District Judge. Complainant' has presented and 
filed in this court its bill in equity seeking to enjoin the defendant 
municipality, its mayor and board of supervisors, and certain other 

*For othtr caim im name topic A f numbxb in Dec. A Am. Dlgi. 1907 to dat«, ft Rep*r IndaxM 
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officers from taking further proceedings looking to the construction 
and equipment of a street railroad upon certain streets of this city, 
commonly designated and referred to as "the Geary Street road," to 
be owned, operated, and conducted as a street railroad by the defend- 
ant city and county under its municipal authority. Application is 
made upon, the bill for an order upon defendants to show cause why 
an injunction pendente lite should not issue, and that in the meantime, 
and until a hearing can be had upon the application, a temporary re- 
straining order issue without notice to the defendants to stop further 
prosecution of the project. 

The application for a temporary restraining order is the only matter 
for present consideration, since the order to show cause will usually 
issue as of course. The statute provides (section 718, Rev. St. [U. S. 
Comp. St. 1901, p. 580]) that a temporary stay order may be granted 
upon application for an injunction only where "thert appears to be 
danger of irreparable injury from delay" ; and rule 30 of this court, 
made in pursuance of that section, provides that no such restraining 
order shall be granted without notice to the other side "unless it shall 
clearly appear from specific facts shown by affidavit or by the verified 
bill that irreparable damage will result to the applicant before the 
matter can be heard on notice." 

An examination of the averments of the bill in the light of these 
requirements fails to disclose a case which would authorize this feature 
of the relief asked. The bill proceeds upon the theory that the pro- 
ceedings being taken by the city authorities looking to the building of 
the road in question are in violation of certain contract relations al- 
leged to exist between complainant and the defendant municipality, 
growing out of franchises heretofore granted complainant and its pred- 
ecessors in interest for the construction and operation of street rail- 
roads within the city and county, and that the further prosecution of 
such proceedings will tend to impair the obligation of those contracts, 
destroy the value of complainant's rights thereunder, and deprive it of 
its property without due process of law, in contravention of the Con- 
stitution of the United States. 

As indicated, we are not at present concerned with the merits of the 
controversy as they may be eventually presented for determination, 
but only with those averments of the bill which would tend to disclose 
irreparable injury to result to complainant if defendants be not re- 
strained pending a hearing. In this respect thfe bill is essentially lack- 
ing in any tangible detail. It proceeds with a recital of the various 
steps taken by the city authorities, beginning with the adoption on 
October 26, 1909, of a bill or ordinance "determining and declaring 
that the public interests and necessity demand the construction of 
street railways upon and along the following streets, to wit," defining 
the project in question, and including the adoption at a special election 
of a proposed bond issue for its prosecution. It is then alleged "that, 
unless restrained and enjoined from so doing as herein prayed, the 
defendants threaten to and will proceed to construct and operate a 
street railroad in the city and county of San Francisco" as projected, 
and that unless such construction be enjoined the city will proceed to 
build said road, "and will cause continued and irreparable injury to 
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your orator, and will occasion a constantly occurring grievance and 
injury against which your orator is without recourse, except by inter- 
vention of this honorable court" ; and it is alleged "that said proceed- 
ings will depreciate the value of your orator's property, will decrease 
the value of its bonds, will impair the obligations of the contract en- 
tered into by the state of California, through the authority delegated 
by it to the city and county of San Francisco," etc., and will take com- 
plainant's property without due process of law. 

While it may well be that these averments are quite sufficient to 
show that complainant will be injured if its theory of its wrongs be 
finally established as a correct one, they entirely fail to show that any 
threatened injury from defendants' proceedings is so imminent that 
it is likely to result before a hearing on its application may be had, nor 
that it cannot as well be prevented after an opportunity for defendants 
to be heard as how. There are no averments to show when the next 
steps are proposed or threatened to be taken, or that they can or will 
be taken before a hearing may be had and determined ; and there is, 
therefore, an entire want of that showing of threatened irreparable 
injury required by the statute as a basis for the order asked", since no 
injury, however threatened, is irreparable which may be prevented be- 
fore it occurs. 

The application for a temporary restraining order will therefore be 
denied. An order to show cause why a temporary injunction should 
not issue will be granted, returnable on- Monday, July 25, 1910, at 
10 a. m. 



POUilTZ v. WABASH B. CO. et aL 
(Circuit Court, S. D. New York. April 7, 1910.) 

1. JuDOifBNT (S8 299, 842*) — ^Amendment— TIME— End of Txbm. 

Courts of the United States hare no power to vacate or amend tfaelr 
orwn judgments for errors of law or fact after the term. 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. IS 683, 068; Dec 
Dig. §8 289, 342.*] 

2. Judgment (§ 342*)— Vacation— Jxjbisdiction. 

Where a federal court had no Jurisdiction to render a Judgment as 
subsequently determined by the Circuit Court of Appeals, the Circuit 
Court from which the^ppeal was taken had inherent power thereafter to 
vacate the Judgment after the term and after the time to appeal had 
expired. 

[Ed. Note. — ^For other cases, see Judgment, Cent. Dig. i 668 ; Dea Dig. 
I842.*] 

Suit by James PoUitz against the Wabash Railroad Company and 
others. On motion to vacate an order sustaining demurrer of the 
defendant Metropolitan Trust Company of New York, and a judg- 
ment dismissing the bill, and to reinstate that company as a defendant 
in the cause and remand it to the state court. Motion to vacate the 
judgment allowed. 

*For other cafiet see Mime topic A 5 number In Dec. A Am. Digs. 1907 to date, it R«p'r Indeiee 
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Stephen M. Yeaman and J. Aspinwall Hodge, for complainant. 
Parsons, Closson & Mcllvaine, for defendant Metropolitan Trust 
Company. 

WARD, Circuit Judge. The complainant moves to vacate an order 
sustaining the demurrer of the defendant the Metropolitan Trust 
Company of the city of New York, and a judgment dismissing the 
bill as to it; also to reinstate the company as a diefendant in the 
cause and remand it to the state court. 

The material facts are as follows : February, -1907, the complain- 
ant moved to remand the cause, which motion was denied. 153 Fed. 
941. Thereafter all the defendants demurred to the bill. The demur- 
rers were overruled except that of the Metropolitan Trust Company; 
the bill being dismissed as to it January 10, 1908. From this judg- 
ment the complainant took no appeal, and his time to do so has long 
since expired. Thereafter the other defendants filed answers, and 
January 25, 1909, final judgment was entered dismissing the bill of 
complaint. From this judgment the complainant appealed to the 
Circuit Court of Apifeals, which handed down a mandate directing 
the Circuit Court, among other things, to remand the cause to the 
Supreme Court of the state of New York. 176 Fed. 333. February 
28, 1910, Judge Ray entered the order of the Circuit Court under the 
mandate against the defendants, who were parties to the record on the 
appeal to the Circuit Court of Appeals, specially providing that it 
should not apply to the defendant the Metropolitan Trust Company. 

It is true, as counsel for the Metropolitan Trust Company contend, 
that courts of the United States have no power to vacate or amend 
their own judgments for errors of law or fact after the term has 
passed (Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797 ; Phillips 
V. Negley, 117 U. S. 666, 6 Sup. Ct. 901, 29 L. Ed. 1013), but all 
courts have the inherent power to vacate at any time their own 
judgments rendered without jurisdiction (Black on Judgments, § 307 ; 
Freeman on Judgments, § 98 ; Harris v. Hardeman, 14 How. 334, 14 
L. Ed. 444; Kingsbury v. Buckner, 134 U. S. 650, 10 Sup. Ct. 638, 
33 L. Ed. 1047; Shuford v. Cain, 1 Abb. U. S. 302, Fed. Cas. No. 
12,823; United States v. Wallace [D. C] 46 Fed. 569; Bruce v. 
Strickland, 47 Ala. 192; Baker v. Barclift, 76 Ala. 414; In re Col- 
lege Street, 11 R. I. 472). 

Under the ruling of the Circuit Court of Appeals, the Circuit 
Court was without jurisdiction to render the judgment in question. 
It is too late for the complainant to appeal from it, and to allow it to 
stand and regulate the rights of the parties would be an absurdlity. 
It must be treated as a nullity, and I will grant the motion to vacate it. 

If the complainant thinks himself entitled to further relief, he must 
apply to the judge who entered the order to remand. Motion to 
vacate the judgment granted. 
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CHARLES B. HIEBS CO. T. XEPAPAS. 

(Circuit Court, D. South Carolina. July 1, 1910.) 

Tbade-Marks and TbadE'Names (§ 61*) — ^Infringejcbnt. 

Complainant manufactured two preparations for making root beer. 
One wae in syrup form, to be prepared as a beverage by the addition of 
carbonated water, and the other was an extract intended to be prepared 
as a beverage by the addition of sugar and water and fermented with 
yeast. Complainant had extensively advertised its fountain syrup prep- 
aration, and the beverage prepared therefrom was called by consumers 
"Hires" or "Hires Root Beer." Defendant purchased the extract, and 
made a bererage therefrom by the addition of simple syrup and carbon- 
ated water, without following the directions to prepare it by fermenta- 
tion with yeast, and sold the beverage as "Hires" or "Hires Root Beer." 
Held, that defendant's action constituted a violation of complainant's 
trade-name rights In the name ^Hires." 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 61.*] 

In Equity. Action by the Charles E. Hires Company against Nich- 
olas John Xepapas. Judgment for complainant. 

Oliver Mitchell, for complainant. 
Wm. H. Townsend, for defendant, 

BRAWLEY, District Judge. The complainant is a manufacturer of 
two preparations used for making root beer. One is prepared in syrup 
form, ready to be prepared as a beverage by the simple addition of 
carbonated water. The other preparation is an extract intended to be 
prepared as a beverage by the addition of sugar and water and fer- 
mented with yeast. The complainant has extensively advertised its 
fountain syrup preparation, and the beverage prepared therefrom is 
called for by the ultimate consumers as "Hires" or "Hires Root Beer." 
The defendant purchases the extract made by the complainant, and 
makes a beverage therefrom by the addition of simple syrup and car- 
bonated water, without following out the directions of the complain- 
ant to prepare it by fermentation with yeast. 

Both articles bear the complainant's trade-mark and trade-name 
Hires ; it being indorsed upon the package containing the extract that 
it is the same article formerly put up under the name of "Hires Im- 
proved Root Beer." It appears from the testimony in this case that 
the defendant purchased the extract above mentioned, and prepared 
a beverage therefrom by the addition of a sugar syrup and carbonated 
water, which he sold in answer to Calls at his fountain for "Hires" or 
"Hires Root Beer." 

While a purchaser of "Hires Root Beer," or household extract, un- 
doubtedly would have the right to resell the extract as an extract, 
under the trade-mark it bears, there seems no reason why he should 
use the complainant's trade-name "Hires" or "Hires Root Beer," in 
selling the beverage which he (the defendant) makes from this extract, 
since the beverage is an article entirely distinct from the extract which 
is used in making it — a beverage made by the defendant, and not by 

•For other caaep aee same topic A | uumkba In Dec. it Am. Digs. 1907 to dat«» 4k Rep'r Indexes 
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the complainant. No authority can be implied for applying the com* 
plainant's tracfe mark or name in selling the beverage from the fact that 
the complainant's root beer flavoring extract is used as one of the in- 
gredients of the beverage made by the defendant. 

It appears, therefore, that the defendant's acts are a violation of the 
complainant's trade-name rights in the word "Hires." 

A decree may be prepared in conformity with this opinion. 



SOHBADER ft BHLERS r. TINITEa> STATEa 

(Olrcolt Court; S. D. New York. July 1, 1010.) f 

No. 5,17a 

OusToifS Duties (i 26*) — Classitioation — '^Penholdebs'* — Iitgoicpistb 
Fountain Pens. 

Fountain pens without the pen points are not "penholders," within the 
meaning of Tariff Act July 24, 1897, c. 11, § 1, Schedule O, par. 187, 80 
Stat 166 (U. S. Comp. St 1901, p. 1645). 

[Bd. Note.--For other cases, see Customs Dutiesi Dec. Dig. I 26.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The decision below related to articles which were claimed by the im- 
porters to be dutiable as "penholders," under Tariff Act July 24, 1897, 
c. 11, § 1, Schedule C, par. 187, 30 Stat 166 (U. S. Comp. St 1901, p. 
1645). The Board of General Appraisers overruled this contention, 
holding that the articles had been properly assessed as manufactures 
of hard rubber, under Schedule N, par. 450, 30 Stat 193 (U. S. Comp. 
St 1901, p. 1678), of said act. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. Atty. Gen. (Charles D. Lawrence, Sp. Atty,, 
of counsel), fpr the United States. 

HAZEL, District Judge. The articles in question are fountain pens 
without the pen points, and not "penholders," as that term is com- 
monly understood in trade and commerce. According to the Century 
Dictionary a penholder consists of — 

"A holder for pens or pen points ; a handle or stock, with a device for re- 
taining the pen; usually socket of metaL" 

There is no satisfactory evidence in the record to show that the ar^ 
tide has any different commercial understanding. Duty was properly 
assessed at 35 per cent, ad valorem, under paragraph 450 of the tariff 
act of 1897, as manufactures of hard rubber. 

The decision of the Board is affirmed. 

^or other cum 9— Mint topic A | mncBBB In Dec. ft Am. Digi. 1907 to dato, * Rep'r Indexes 
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RITBB & HARBOR IMPROVEMENT CO. T. PHIIiADBLPHIA ft R. RY, CO. 

(District Court, E, D. Pennsylvania. June 1, 1910.) 

No. 41. 

Collision (S 74*) — Tttg and Anchobbd Scow—Fault of Moving Vessel. 

A tug held solely in fault for a collision in the nigbt with a dump scow 
anchored in a proper place on the eastern side of the Delaware river; 
a preponderance of the evidence showing that the scow was displaying a 
proper anchor light. 

[Ed. Note. — For other cases, see Collision. Cent Dig. | 104 ; Dec Dig. 
I 74.*] 

In Admiralty, Suit by the River & Harbor Improvement Company 
against the Philadelphia & Reading Railway Company. Decree for 
libelant. 

Henry R. Edmunds, for libelant. 
James F. Campbell, for respondent 

J. B. McPHERSON, District Judge. About half past 4 o'clock in 
the morning of December 27, 1908, the respondent's tugboat Penllyn, 
while towing a loaded car float down the Delaware river upon a course 
which led through the Greenwich anchorage ground on the eastern side 
of the river, came into collision with a dump scow belonging to the li- 
belant. The scow was anchored to a permanent and well-known buoy 
in front of the libelant's yard. The night was dark and slightly hazy, 
but was clear enough to permit lights to be seen at about the usual 
distance. The scow was sunk at her moorings, and was afterwards 
raised and repaired. Aside from the presumption of negligence which 
is always to be charged against a moving vessel when she collides with 
a vessel at rest, there i# other evidence quite sufficient to establish the 
fault of the tug. It need not be discussed, however, since her negli- 
gence is admitted ; the only question being the disputed point whether 
the scow had a proper anchor light set and burning at the time of the 
collision. About this matter the evidence is conflicting, but in my opin- 
ion it preponderates in favor of the libelant; and accordingly I find 
as a fact that a proper anchor light was displayed and burning on board 
the scow from the afternoon of December 26th, when she was moored, 
until after the collision on the following morning. In her position, she 
was not obliged t6 maintain an anchor watch ; and, as no other fault 
than the absence of a proper light is charged against her, the libelant 
is entitled to a decree. 

No objection to the claim for damages was presented, either at the 
hearing or in the respondent's brief, and the amount of the claim may 
therefore be embodied in the decree, unless the respondent should sig- 
nify its desire for the appointment of a commissioner. 

*For other ca«es see same topic A 9 nttmbbb in Dec. it Am. Digs. 1907 to date, it Rep*r Indexea 
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K. I* COCHRAN ft CO. r. UNITED STATBSL 

KOSENBLUM & SBNTNEE V. UNITED STATES. 

(Qrcuit Court, S. D. New York. June 28, 1910.) 

Nos. 4.T17, 471& 

Customs Dutibs (| i4^>-<CLAssiFi€ATiON— IicrrATioif Hobsehaib Hats— Sim- 
ilitude. 

Untrimmed hats of imitation horsehair, which is a material of vege- 
table origin, resemble untrimmed hats of straw more than silk wearing 
apparel, and are accordingly dutiable at the rate provided for the former, 
under Tariif Act July 24, 1897, c. 11, i 1, Schedule N, par. 409, 30 Stat 
189 (U. S. Comp. St 1901, p. 1673). 

[Ed. Note. — ^For other cases, see Customs Duties, Cent Dig. § 148 ; Dea 
Dig. S 44.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

For decision below, see G. A. 6,487 (T. D. 27,743), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs at the port of New York on imported merchan- 
dise. 

Brooks & Brooks (Frederick W. Brooks, Jr., of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. Atty. Gen. (Charles Duane Baker, of coun- 
sel), for the United States. 

HAZEL, District Judge. The articles in controversy concededly 
consist of untrimmed hats of imitation horsehair. They were assessed 
for duty at 60 per cent, ad valorem under paragraph 390 and section 
7 of the tariff act of 1897, by similitude, as silk wearing apparel. The 
articles are not enumerated in the tariff act and the assessment at 
60 per cent, was approved by the board. The question now raised 
by the protest is whether such merchandise is not properly dutiable 
under paragraph 314 at 60 per cent., or paragraijh 409 at 60 per cent, 
or 36 per cent., or section 6 at 20 per cent. 

The government claims that the evidence shows that hats of imi- 
tation horsehair more nearly resemble hats made of silk braid than 
hats made of cotton braid, and therefore they were dutiable under 
paragraph 390, by similitude, to silk wearing apparel, while the im- 
porters contend that the evidence shows that the material of which the 
hats are made is of vegetable origin, and accordingly should have been 
assessed by similitude under paragraph 409. 

In view of the decision by the Circuit Court of Appeals for this cir- 
cuit in Paterson v. United States, 166 Fed. 733, 92 C. C. A. 524, 
and followed by the decision of Judge Holt, in Rheims v. United 
States (C, C.) 169 Fed. 662, it would seem to me that the importers 
are right, and that the hats in question have been improperly assessed. 
'The evidence before the court, taken since the decision by the Board 
of General Appraisers, indicates that in trade imitation horsehair hats 
are classed as straw hats ; and moreover, in appearance and quality, 

*ror other cas«i sm same topic A | numbxb In Dec. it Am. Dlgi. 1907 to date, it Rep'r Indexes 
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it is readily perceivable that they are not of silk or silk braid, but 
that they bear similitude to hats of straw. It is uncontradicted that 
the material of which the hats are made is chiefly of vegetable fiber 
or origin, and under the circumstances I think the duty should have 
been assessed at 35 per cent, ad valorem under paragraph 409, the 
provision relating to the assessment of duties on hats, and not the 
more general provision under which the assessment was levied. 

An order reversing the decision of the Board of General Appraisers 
may be entered. 



UNITED STATES T. HEMPSTEAD. 

(arcnit Court, & D. New Tork. July 1, 1010.) 

No. 4,790. 

1. CusToics Duties (S 85*) — ^Appeal— Absignment ot Ebrob. 

On appeal from the Board of General Appraisers the Gircalt Court wHI 
not consider whether a protest decided by the board was sufficioit, nnleas 
the question of insufficiency is raised by the assignment of errora 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. § 201; Dec 
Dig. § 85.*] 

2. CnsTOics Duties (§ 85*) — Appeai/— Assigrkbnt of Ebrob. 

On appeal from the Board of General Appraisers, error was assigned 
on the point that the board bad erred in holding the merchandise in ques* 
tion to be free of duty. Held, that this assignment related to the merits, 
and was not sufficiently comprehensive to Include the point of the suffi- 
ciency of the protest passed on by the board. 

[Ed. Note.— For other cases, see Customs Duties, Cent Dig. § 201; Dec. 
Dig. § 85.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

D. Frank Lloyd, Asst. Atty. Gen. (Thomas M. Lane, of counsel), 
for the Upited States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

HAZEL, District Judge. The importation is claimed to be entitled 
to free entry as paraffin under paragraph 633 of the free list of the 
tariff act of 1897. Act July 24, 1897, c. 11, § 2, 30 Stat. 200 (U. S. 
Comp. St. 1901, p. 1686). There has been no question raised as to 
the merits, and therefore it may safely be held that the paraffin oil 
was imported from Belgium, where it had been manufactured from 
crudle petroleum, the product of Russia. Belgium does not impose 
a duty upon products of petroleum exported thereto from this country. 

The government objects to the classification, on the ground that the 
importers, under the doctrine of United States v. Schoellkopf, 146 
Fed. 56, 76 C. C. A. 376, in their protest did not make it clear that 
they claimed free entry of the product on the specific grotmd that, 
it came from a country which docs not tax American petroleum. 
The importers contend that the government is precluded from urging 

*For oUier caaoi sm samt topic A I Kmasat in Dec. it Am. Dlgi. 1807 to date, it Rep'r Indezw 
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such an objection, on the ground that the assignment of errors is 
silent in relation thereto, and the objection must be deemed to have 
been waived. It will not be necessary to here decide whether the ob- 
jection urged by the government is controlled by the decision in the 
SchocUkopf Case, as on examination of the contention of the importers 
I have arrived at the conclusion that the issue of defective protest 
has not been raised by the assignment of errors, and that the govern- 
ment has accepted the protest as sufficient. 

Reliance is placed by the government upon the first assignment of 
error, which reads as follows: 

"That the said board was in error in holding said paraffin to be free of dnty 
under paragraph 633 of said act" 

This assi^ment, I think, relates to the merits, and is not sufficiently 
comprehensive to include the point of law which is now insisted upon. 
In the case of United States v. Brown, Durrell & Co., 127 Fed. 793, 
62 C. C. A. 473, there was a similar assignment of errors, and the 
Circuit Court of Appeals for the First circuit held that the language 
was too general to indicate an intention to question the validity of the 
protest. The claim is made that in this circuit it was held in United 
States v. Loewenthal, 175 Fed. 777, 99 C. C. A. 349, that such an as- 
signment was sufficiently explicit to justify the indicated objection 
to the insufficiency of the protest; but on examination of the said 
decision I find that in that case there was a specific reference made to 
the protests, while in this case none of the assignments of error 
specify any defect for insufficiency thereof. 

The decision of the board is affirmed. 



In re LEVENSTEIN. 

(District Court, D. Connecticut. May 24, 1910.) 

No. 2,135, 

1. Bankbuftot (S 404*) — ^Dischabqb. 

One seeking to avoid his detits under Bankr. Act July 1, 180S, c. 841, 
SO Stat 544 (U. S. Comp. St 1001, p. 3413), must comply strictly with 
its provisions. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S 679; Dec. 
Dig. § 404.*] 

Z Bankbuptot (8 410*) — ^Petition fob Disohabgb— Filing— Time. 

Bankr. Act July 1, 1608, c. 541, § 14a, 80 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), provides that any person, after the expiration of 1 month 
and within the next 12 months subsequent to being adjudged a bankrupt 
may file an application for a discharge in the bankruptcy court in which 
the proceedings are pending, and if it shall be made to appear to the 
judge that the bankrupt was unavoida4)ly prevented from filing it in such 
time, it may be filed within the next 6 months. Eelfl, that where a bank- 
rupt failed to file a petition for discharge within the time fixed, and within 
the succeeding 6 months did not apply for nor obtain an extension of 
time, his right to a discharge was barred. 

[Ed. Note.-— For other cases, see Bankruptcy, Cent Dig. S 694; Dec. 
Dig. § 410.*] 

^For other casei see aam« topic A 8 xtitmbbb In Dee. it Am. Digs. 1907 to date, it Rep'r Indezee 
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In the matter of Joseph Levenstein, a bankrupt. On motion to 
restore to the files the discharge stricken therefrom April 18, 1910. 
Denied. 

Stoddard, Goodhart & Stoddard, for petitioner. 
David Strouse and Ralph O. Wells, for respondents. 

PLATT, District Judge. The essential facts which control this mat- 
ter are few and simple. Levenstein filed in this court on December 
29, 1900, a petition for discharge, based upon his adjudication as a 
bankrupt, dated November 20, 1899. Specifications of objection were 
filed s^ainst it by certain creditors, and at the hearing thereon it 
was discovered that the statutory time for filing said petition was 
more than a- month overpassed and that no extension of time had been 
granted by the judge. The referee reported the situation to the 
court, and thereupon the petition for discharge was dismissed. No 
attempt was made to have the time for filing extended, as is provided 
for by the statute. 

On December 29, 1908, said Levenstein filed his petition in the 
court asking to be adjudicated a bankrupt, presenting the identical list 
of creditors shown in his first petition. His second adjudication fol- 
lowed automatically and at once, and on January 29, 1909, he filed 
his petition for discharge, which was recommended by the referee, 
and entered by the court on April 2, 1909. On March 25, 1910, Cut- 
ler & Porter, of Springfield, creditors in both petitions, set up the 
foregoing facts and asked that the discharge of April 2, 1909, be 
revoked and annulled. On March 28, 1910, a rule was issued from 
the court ordering said Levenstein to appear on April 18, 1910, at 11 
o'clock a. m., and show cause why said petition should not be granted. 
On April 18th, the petitioners appeared by counsel, but the bankrupt 
made default of appearance, and, the facts alleged being found true, 
the discharge was revoked afid annulled. 

Levenstein by the present motion asks the court to restore the 
discharge; his only reason therefor being that his first petition for 
discharge was not decided upon the merits, but was dismissed upon 
a technicality, and the action thereon cannot therefore be invoked as 
a bar to the discharge granted on the later petition. To decide this 
question properly, it is necessary to have a full understanding and 
thorough comprehension of the scope, extent, and purpose of our 
bankrupt law. 

That law furnishes the only method by which one can escape the 
payment of his debts, except by actually paying them in full or set- 
tling them by compromise. Neither this law nor any of its prede- 
cessors was passed by Congress for the particular purpose of enabling 
the debtor to cancel his debts. The primary purpose of all such laws 
is to distribute the assets of the bankrupt equally and fairly amongst 
his creditors, and as an incident thereto the present law provides that 
he may, if his dealings have been fair and honest, be discharged from 
the balance of his indebtedness as an incentive to further honest 
effort to obtain a livelihood. It must be obvious, then, that he who 
seeks to avoid his debts under the bankrupt act (Act July 1, 1898, c 
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541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]) must comply strictly 
with its provisions. 
Section 14a says that: 

"Any person may, after the expiration of one month and within the next 
twelve months subsequent to being adjudged a bankrupt, file an application 
for a discharge in the court of bankruptcy in which the proceedings are pend- 
ing; If It shall be made to appear to the Judge that the bankrupt was un- 
avoidably prevented from filing it within such time, it may be filed within, 
but not after the expiration of the next six months." (The italic is mine.) 

^ Now just one moment's thought about the petitions for adjudica- 
tion and discharge. They are in form and in fact proceedings in 
equity, in which the bankrupt is petitioner and his creditors are re- 
spondents. The bankrupt undertakes to show that he is an honest 
man, but has been unsuccessful; that he has committed no fraud, 
but has been the victim of misfortune. If he can estaWish these facts, 
he goes free; if he cannot, he has wasted his time and bothered the 
court to no good purpose. Congress has pointed out to him the way 
to go about it, and he is bound to follow that path with precision and 
exactness. If, after adjudication, he shall fail to file a petition for 
discharge within the time fixed by the statute, his right to sucn dis- 
charge is lost to him forever. Both reason and authority sanction 
this statement *^f the law. Kuntz v. Young, 131 Fed. 719, 65 C. C. A. 
477; In re Kuffler, 151 Fed. 12, 80 C. C A. 508; In re Bramlett, 
(D. C.) 161 Fed. 688. 

If, as in the case before us, he files it shortly after the year has ex- 
pired, and when apprised of his error by the respondent creditors 
fails to obtain from the judge any extension of the time within which 
he may file it and after which he may not, he appears to be in even 
worse plight than if he had never filed his petition at all. This case 
is especially lacking in equity, because he was told about his error in 
time. He had several months within which, upon a favorable show- 
ing, he might have obtained from the judge an extension of his time 
for filing. He failed to obtain such extension, and his right to any 
further day in court was thereby wiped out as with a sponge. 

It would lead to a multitude of evil practices, and place a premium 
upon laches, if at this late day the respondents in the original petition 
were compdled to fight a^ain the battle upon which they had entered 
in 1900. The discharge m this case was properly revoked, and the 
motion herein discussed is without merit 

Let it be denied. 



fiOKEB T. UNITESD STATES. 

(Circuit Court, S. D. New York. July 1, 1910.) 

No. 4,970. 

CUBTOICS DXTTIBS (S 26^) — ClASSIFIOATION — ^WSLOED SHEETS — ^*'ShEET8 CbAIID 

wrxH Metals" — '^Sheets of Ibon ob Steel, Common ob Black." 

Sheets consisting of a plate of Iron or stecfl with a sheet of nick<d 
welded thereto, the material being rolled to the desired thickness after, 
wrtding, are not sheets "coated with ♦ • • metals/' within 'the mean- 

^ror other cmm ■•« samt topic A | mrMBSB in Dec. ft Am. Diss. 1907 to dato. ft Rep'r IndoxM 
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Ing of Tariff Act July 24, 1897, c. 11, % 1, Schedule 0, par. 132, 30 Stat. 
160 (U. S. Comp. St 1901, p. 1637), nor "sheets of iron or steel, common 
or black," within the meaning of paragraph 181, 80 Stat 160 (U. S. Oomp^ 
St 1901, p. 1637). 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 52; Dec. 
Dig. § 26.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

For decision below, see G. A.> 6,613 (T. D. 28,230), affirming the as- 
sessment of duty by the collector of customs at the port of New York. 
Affirmed. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (Martin T. Baldwin, Special Atty., 
of counsel), for the United States. . 

HAZEL, District Judge. The decision of the board was based 
upon the testimony of the importers that the method of producing the 
article in question consists of taking a plate of iron or steel three- 
eighths inch thick, welding thereon a sheet of nickel and then rolling 
the composite metals down to the thickness in which the article was 
imported. In this finding I concur. The merchandise is not sheets 
of iron or steel and dutiable under paragraph 131 of the tariff act 
of 1897 (Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 160 [U. 
S. Comp. St 1901, p. 1637]). Nor is it dutiable under paragraph 
132, for the process of welding nickel and a plate or sheet of iron 
is not similar to galvanizing or coating with metals as mentioned in 
said paragraph. As stated by the board: 

"To faU witliin tlie provisions relied on by the importers the coating or plat- 
ing must be made on such sheets only, and if made on any other material 
those provisions do not apply." 

The importers deny such limitation, and point to the case of United 
States V. Boker, 176 Fed. 730, T. D. 30,276 recently decided by the 
Circuit Court of Appeals for this circuit. But that case is not ap- 
plicable to the provisions under consideration. There the court con- 
strued the scope of paragraph 137 dealing with round iron or steel 
wire and a coating thereof, and not with a process of welding a sheet 
of nickel on a plate of iron or steel. 

I think the board properly held that duty was assessable at 46 per 
cent, ad valorem under paragraph 193, which reads as follows: 

"Articles or wares not specially provided for in this act, composed wholly 
or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, sUver, plati- 
num, aluminum, or other metal, and whether partly or whoUy manufactured, 
forty-five per centum ad valorem." 

At the hearing the question of the sufficiency of the protest was 
waived by the government, and therefore has not been considered 
by me. 

The decision of the board is affirmed. 

•For other catw seo aamt topic A | mumbbb In Dec. it Am. Digt. 1907 to dati^ 4k Btp'r IimUim 
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McKEMT et al. t. SUPREME LOtKJB A. O. U. W. 

(Circuit Ck>urt of Appeals, Sixth Circuit Juiy 13, 19ia) 

No. 2,025. 

1. Pasties (§ 8©*) — ^Intebvbntion— Action at Law. 

Partim interested In a fund sought to be recorered In an action at law 
cannot intervene for their own protection ; the court in such action hav- 
ing no jurisdiction to distribute the funds among the various beneficiaries 
entitled thereto. 

[Ed. Note.— For other cases, see Parties, Dec Dig. § 39.^] 

% COUBTS (f 342*) — JlTBISDICTIOW— liAW OB BqITITT— PeDEBAI. CoTTBTB. 

The distinction between actions at law and suits in equity in courts 
of the United States Is matter of substance and not of form only. 

[Ed. Note.— For other cases, see Courts, Cent Dig. H 912, 913 ; Dec 
Dig. § 342.*1 

I. Pleading (§ 286*) — ^Apfkai. akd Ebbob ({ 959*) — Amendment or Pleading 

— DiSCBETION OF COXJBT— REVIEW. 

After an order has been made sustaining a demurrer to an original 
petition, it is within the discretion of the trial court to grant or refuse 
leave to file an amended petition, the exerdse of which discretion will 
not be interfered with unless plainly abused. 

[Eid. Note.'— B\)r other oases, see Pleading, Gent Dig. { 601 ; Dec. Dig. 
§ 236;* Appeal and Error, Cent Dig. «§ 3825-3833; Dec Dig. S 959.*] 

i* BQumr (I 267*) — Bill— Amendment. 

Equity rule No. 29, relating to amendments, does not entitle the com- 
plainant as of right to amend his bill after a demurrer thereto has been 
sustained. 
[Ed. Note. — ^For other cases, see Equity, Dec. Dig. S 267.*] 
B, Insubancb (§ 697*) — Mutual Benefit Insubanob— State and Supbemt 

B0DIE&--6UABANTr FUND— OBLIGATION OF SUPBEME IiODOS. 

A beneficial association maintained a grand lodge tb most of the state? 
and a supreme lodge which was the legislative head of the organization. 
£iach grand lodge which was set off as a separate beneficiary jurlsdlctioo 
had power to issue benefit certificates, to collect benefit assessments, and 
to pay claims, except that no more than 12 assessments could be levied in 
one year. It being found that these, in some instances, were not sufficient 
to pay the claims against the grand lodge, guaranty fund assessments 
were levied and remitted to the supreme body. The by-laws of the latta^ 
provided that its board of directors from the guaranty fund should ex- 
tend such relief to the overburdened Jurisdiction "as might be right, prop- 
er and necessary," and that all relief extended to the several grand 
lodges for claims allowed by the board of directors of the supreme lodge 
should be paid ftom the guaranty fund, and that should the latter be ex- 
hausted, and there remain unpaid claims, the board of directors should 
levy additional assessments to pay the same; the charter of the supreme 
lodge providing that grand lodges may accept the privileges and benefits 
of the act of incorporation of the supreme lodge and that the payment of 
the beneficiary certificates issued by the grand lodge '*sball be by the act 
of such acceptance guaranteed by" the supreme lodge, it ''not to be liable 
primarily on such beneficiary certificates, but only as gruarantor or sure- 
ty." Held, that such guaranty was not absolute nor unconditional, but 
that the supreme lodge held the fund as trustee, and hence an action 
at law was not maintainable by the receiver of a state lodge to comi)el 
the payment of unpaid benefit claims out of such guaranty fund, though 
the claims had been allowed by the directors of the supreme lodge 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dig. f 697.*] 

*ror otbwr casw Me Mm« topic A f mvmbbb in Dm. it Am. Digs. 1807 to dat«b ft Rep'r IndtzM 
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6. Insubanoe (S 697*) — Mutual Benefit Iwsubancb— Relatioic of Stats 
and supheme lodoe— malfeasance. 

Where the supreme lodge of a beneficial association maintained a gnar- 
' anty fund out of wliich unpaid claims of overburdened state lodges might 
be paid, allegations that the supreme lodge had power to levy assessments 
to meet all guaranty fund requirements, and that the assessments fixed 
each year were understood by the supreme lodge to be adequate to realize 
a sufficient sum to extend the relief provision of the guaranty fund to the 
several beneficiary jurisdictions entitled thereto, and that accordingly no 
additional assessments for said fund would be needed, and none were in 
fact made, and that the supreme lodge collected or should have collected 
for the guaranty fund the amount determined to be necessary, and either 
had or should have had in its possession the amount due and payable to 
each of the beneficiary jurisdictions on all valid claims, and hence was 
liable to pay the amount of its allowed claims against such fund, did not 
charge misappropriation, maladministration, or bad faith on the part of 
the supreme lodge, nor was the allegation inconsistent with an honest ex- 
ercise of judgment by the supreme lodge in an unsuccessful attempt to 
raise sufficient funds to meet the benefit certificates issued by plaintiff in 
connection with those issued by other jurisdictions. 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dig. i 607.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by William D. McKemy, as receiver of the Grand Lodge of 
the Ancient Order of United Workmen of the State of Ohio, and 
others, against the Supreme Lodge of the Ancient Order of United 
Workmen. From a judgment of dismissal, plaintiffs bring error. 
Affirmed. . 

P. A. Reece, for plaintiffs in error. 

O. A. Berman, for intervening petitioner. 

M. F. Galvin and G. W. Winstead, for defendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

KNAPPEN, Circuit Judge. The Grand Lodge of the Ancient Order 
of United Workmen of the State of Ohio brought suit in the court 
below to recover the sum of $136,000 and upwards from the Supreme 
Lodge of that order, which sum was claimed to be owing by the latter 
to the Grand Lodge on account of beneficiary certificates issued by 
the Grand Lodge. The original petition alleged : That the Supreme 
Lodge of the order is a corporation organized under the laws of 
Texas, a citizen of that state, and engaged in business in all or nearly 
all of the states of the Union. That under its charter it has authority 
to adopt and has adopted a constitution, laws, rules, and regulations, 
with power to amend the same as may be proper and necessary to 
carry out its objects, which are, among other things, to create funds in 
aid of its members during sickness or disability, to care for the living 
and bury the dead, and to pledge the members to the payment of a 
stipulated sum to the beneficiaries of deceased members. That the 
laws of the order provide for the setting off of a Grand Lodge as a 
"separate beneficiary jurisdiction," "with power to collect the bene- 
ficiary fund and disburse the same subject to the laws" of the order. 

•For oUier caBei see same topic & I numbbb in Dec. ft Am. Digs. 1907 to data« 4k Rep'r Ind«zM 
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That the plaintiff Grand Lodge was so organized and set apart, and 
duly constituted as such separate beneficiary jursidiction on August 
31, 1872. That the plaintiff Grand Lodge has power to make laws, 
rules, and regulations for it^ own government and control, subject lo 
the constitution and laws of the Supreme Lodge. That the rate of 
assessment is fixed by the Supreme Lodge, under a limitation imposed 
by the constitution and laws that no more than 12 such assessments 
may be made in any one year. That in some jurisdictions (including 
the plaintiff Grand Lodge) the mortality has been so great, from cli- 
matic or other causes, as to make the claims against the beneficiary 
fund greater than the amount which can be realized under the 12 
beneficiary fund assessments authorized to be collected by the Grand 
Lodge as a separate beneficiary jurisdiction. That the laws were 
accordingly made to provide that: 

••To protect the order from exigencies which may arise, increasing its rate 
to an extent which would make assessments for a time oppressive upon its 
membership, to maintain a maximum rate to all assessments herein provided 
(the number thereof not to exceed twelve in any one calendar year), to 
strengthen and sustain the order to enable it to meet every emergency by giv- 
ing the assistance of the whole to any part entitled to relief under the law^ 
of the order, a guaranty fund shall be raised and managed and disbursed as 
herein provided," 

— the provisions set out in the petition being in effect that the Grand 
Lodge should raise all guaranty fund assessments required and for- 
ward the same to the Supreme Lodge treasurer. That the board of 
directors of the Supreme Lodge "shall from the guaranty fund ex- 
tend such relief to the overburdened jurisdiction as may be right, 
proper and necessary." The allegation is further made that under 
the laws of the order all relief extended to the several grand lodges 
for claims allowed by the board of directors of the Supreme Lodge 
shall be paid from the guaranty fund, and that should the latter be- 
come exhausted, and^ there remain unpaid claims, the board of direc- 
tors "shall levy sufficient additional assessments, at the foregoing 
schedule of rates, to pay the same." The petition further alleged that 
the plaintiff Grand Lodge during the period in question collected the 
maximum of 12 assessments permitted by the laws of the order; that 
the number of deaths in the jurisdiction was so great during the 
period stated that the beneficiary fund resulting from those assess- 
ments was insufficient to pay death claims in full ; that it also prompt- 
ly collected, accounted for, and paid to the Supreme Lodge all guar- 
anty fund assessments provided by the laws of the order ; that plain- 
tiff furnished proofs of deaths as required by the Supreme Lodge, 
and complied with all the laws, rules, and regulations of the order 
entitling it to participate in the guaranty fund; that application has 
been made to the Supreme Lodge for relief from the guaranty fund ; 
that defendant, through its board of directors, passed upon and al- 
lowed the claims in question as valid claims against the guaranty fund, 
aind agreed to pay the Grand Lodge the amount of the same out of said 
fund, but that it has paid thereon only a fraction thereof, leaving a 
large balance which the Supreme Lodge has failed and refused to 
pay. By permission of the court, two beneficiaries under certificates 
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or policies issued by the plaintiflF Grand Lodge were permitted to in- 
tervene on behalf of themselves and others similarly situated; the 
specific prayer being: 

"That the fund due said plaintiff (the Grand Lodge) be brought Into this 
court and distributed In the proper proportions among all the persons It is 
found to be due." 

The petition was demurred to upon the ground that it "does not 
state a cause or causes of action against this defendant, upon which 
this plaintiff can recover." The dettiurrer was sustained; the court 
holding that: 

•*The Supreme Lodge is not the debtor of the subordinate lodges, or of their 
members, for their share of the guaranty fund, but is their agent and trustee 
for the disbursement of the fund in accordance with the constitution and 
laws of the order. 

'It is not allied that there are any, or sufficient moneys In the guaranty 
fund to pay the claims of the plaintiff, nor is it alleged that the Supremo 
Lodge or any of its officers have misappropriated the moneys of the fund. 

"If there is money in the guaranty fund, it should be disbursed to those 
entitled to it; and resort should be had to the equity side of the court to com* 
pel such disbursements, and, If the fund be insufficient, then to require the 
board of directors to levy additional assessments *to pay the same.' " 

Meanwhile the receiver of the plaintiff, appointed by an Ohio state 
court, was substituted as plaintiff. Upon the sustaining of the de- 
murrer to the original petition, the receiver asked leave to file an 
amended petition ; the latter containing several allegations in addition 
to or in amplification of those in the original petition, the more 
important of such further allegations being these: That the charter 
of the Supreme Lodge provides that all Grand Lodges, whether cor- 
porate or incorporate, shall have the right to accept 3ie privileges and 
benefits of its act of incorporation, and that "the payment of the 
beneficiary certificates of the members of such accepting Grand Lodge 
outstanding at the time of such acceptance as well as those subse- 
quently issued, shall be by the act of such acceptance guaranteed by 
this corporation. This corporation shall not be liable primarily on 
such beneficiary certificates, but only as guarantor or surety." That 
the Grand Lodge duly accepted the privileges and benefits of the act 
of incorporation of the Supreme Lodge. That after being so set apart 
as a beneficiary jurisdiction, the Grand Lodge had power to assess, 
collect, manage, and disburse to beneficiaries the guaranty fund under 
its jurisdiction and was "responsible for the claims of the beneficiaries 
of such members." That the Supreme Lodge, under its charter and 
through its board of directors, was given the power to create, hold, 
and disburse the funds and transact all other business named in its 
charter. That the board of directors of the Supreme Lodge is vested 
with the general management and control of the entire business mat- 
ters of the Supreme Lodge, and the exercise of all powers and func- 
tions of the Supreme Lodge when the same is not in session. That 
the constitution and laws of the order further provide that whenever 
it should be made to appear to the satisfaction of the board of direc- 
tors of the Supreme Lodge that the number of deaths in any benefi- 
ciary jurisdiction is such as to require more than 12 maximum assess* 
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ments in any calendar year "then relief to an amount equal to such 
excess shall be extended as niisy be determined by the board of direct- 
ors, proper application being made therefor, and full investigation by 
said board being made," the recorder of the Grand Lodge being re- 
quired, in order to carry into- effect the foregoing provision, to for- 
ward monthly to the recorder of the Supreme Lodge a list of all death 
claims against the guaranty fund "as soon as completed, audited and 
paid," each claim to be accompanied by proofs required by the regu- 
lation prescribed by the Supreme Lodge, the recorder of the Supreme 
Lodge being required to submit to the board of directors of that lodge 
the applications for relief so received, the laws requiring this board 
to extend from the guaranty fund "such relief to the overburdened 
jurisdiction cts may be right, proper and necessary as herein provided 
to maintain the integrity and preserve the perpetuity of the order, and 
such relief may be extended at any time within the discretion of the 
board of directors'' That the Supreme Lodge determined the num- 
ber, amount, and time of payment of each assessment to be paid by 
each member in the Grand Lodge beneficiary jurisdiction. That the 
guaranty fund assessments so fixed for each year were at the time 
of being so fixed "agreed and understood by the Supreme Lodge to 
be adequate to realize a sufficient sum to extend the relief (provision 
of the guaranty fund) to the several beneficiary jurisdictions entitled 
thereto," and that accordingly "no additional assessment for said fund 
would be necessary to be made, and that none in fact were made." 
That "said defendant collected, or should have collected, from each 
of said beneficiary jurisdictions, for said guaranty fund, the amount 
so fixed and determined by it, and at the commencement of this action 
said defendant had, or should have had, in its possession in cash in 
said guaranty fund, the amount due and payable to each of said bene- 
ficiary jurisdictions upon all valid beneficiary claims in excess of the 
amount realized by each of said beneficiary jurisdictions" from the 
beneficiary fund assessments. (The italics used in all the above quo- 
tations are ours.) The amended petition further set up the plaintiff's 
ouster from the exercise of its franchise by the Ohio state court, the 
appointment, duties, and powers of the receiver, alleging that the ac- 
tion was brought for the benefit of all the creditors of the Grand 
Lodge, including all the unpaid beneficiaries thereof for claims for 
death losses; it being alleged that such beneficiaries were numerous 
and that it was impracticable to bring them all before the court. 
Leave to file the amended petition was denied ; the court holding that 
plaintiff's only relief was in equity, and the opinion being also ex- 
pressed that the receiver had no authority under the insurance laws 
of Ohio to bring suit in the courts. The plaintiff not desiring to plead 
further, its original petition, as well as the intervening petitions (in- 
cluding one filed after the application for leave to amend the plaintiflf's 
petition), was dismissed. 

^ So far as the rights of the intervening petitioners are concerned, it 
is to our minds clear that they have no right to coniplain of the dis- 
missal, either of the original petition or of their own petitions in in- 
tervention, or of the refusal of the court to permit the filing of the 
plaintiflE's proposed amended petition. This is a suit at law. We 
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know of no principle which permits parties interested in a fund sought 
to be recovered in a suit at law to intervene in such suit for their own 
protection. If a court of law can administer relief in this case, such 
relief is limited to the recovery and collection of judgment. A court 
of law cannot distribute the fund among the various beneficiaries en- 
titled thereto. The writs of summons issued upon the intervening 
petitions contain this indorsement: "Summons in action for money 
and equitable relief." This indorsement, in connection with the prac- 
tice adopted in filing petitions in intervention, suggests that counsel 
regarded the principal suit as in equity. Whatever practice might be 
permissible in the state courts, the distinction in the courts of the Unit- 
ed States between causes of actions at law and in equity is matter of 
substance and not of form. Courtney v. Pradt (Sixth Circuit) 160 Fed, 
561, 562, 87 C. C. A. 463, and cases there cited. The intervening 
petitions were, in our judgment, rightly dismissed. 

That the court rightly sustained the demurrer to the original petition 
is, to our minds, plain. The original petition alleged no guaranty on 
the part of the Supreme Lodge of the certificates issued by the Grand 
Lodge. The Ancient Order of United Workmen is in substance al- 
leged or conceded to be a fraternal beneficiary society, organized and 
carried on for the mutual benefit of its members. There is no allega- 
tion that it was carried on for profit. The Supreme Lodge is, sub- 
stantially at least, alleged to be the highest legislative body of the 
order. There is no allegation that it has any capital, or that, apart 
from the guaranty and beneficiary funds, it has any source of income 
except that it receives, as is conceded in argument, certain fees and 
dues designed to meet the expenses of the governing body. The orig- 
inal petition does not allege the relation of debtor and creditor be- 
tween the Grand Lodge and the Supreme Lodge, but, on the other 
hand, states a case consistent only with the status of the Supreme 
Lodge as that of trustee for the disbursement of the guaranty fund 
in accordance with the constitution and laws of the order. As held 
by the court below, there is no allegation that the guaranty fund con- 
tains any or sufficient moneys to pay the claims of the plaintiflF, nor is 
it alleged that the Supreme Lodge or. any of its officers misappropriat- 
ed the moneys of the fund. 

We construe the allegation that the Supreme Lodge agreed, through 
its board, to pay the claims in question as intended to charge merdy 
an assurance or promise that the claims would be paid in due course, 
and not as creating a contract relation to do any act outside of the 
performance of the duties imposed upon the Supreme Lodge under 
its laws, in connection with the due disbursement of the fund. We 
agree with the Circuit Court that the original petition did not state 
a cause of action at law. 

With respect to the refusal to permit the filing of the proposed 
amended petition, it is to be noted that at the time the motion therefor 
was made the demurrer to the original petition had been sustained ; that 
no order has been made dismissing the proposed amended petition, the 
order in respect thereto being simply a refusal to permit it to be filed. 
No order has been made expressly adjudicating its insufficiency. It 
was within the discretion of the trial court, especially after the order 
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had been made sustainingf the demurrer to the original petition, to 
grant or refuse leave to file an amended petition, and it is the general 
rule that the granting and refusals of amendments to pleadings are 
within the discretion of the court, and that this discretion will not be 
interfered with unless plainly abused. See Rev. St. § 954 (last clause) 
(U. S. Comp. St. 1901, p. 696) ; United States v. Buford, 3 Pet. 10, 12, 
7 L. Ed. 585 ; Smith v. Vaughan, 10 Pet. 366, 9 L. Ed. 457 ; Jackson 
v. Ashton, 10 Pet. 480, 9 L. Ed. 502 ; Chapman v. Barney, 129 U. S., 
at page 681, 9 Sup. Ct., at page 427, 32 L. Ed. 800, and cases there 
cited; Stevens v. Nichols, 157 U. S. 370, 15 Sup. Ct. 640, 39 L. Ed. 
736, and cases there cited; Union Central Life Ins. Co. v. PhilHps 
(Fifth Circuit) 102 Fed. 19, 23, 41 C. C. A. 263. Even under equity 
rule No. 29 complainant is not entitled as of right to amend his bill 
after demurrer has been sustained. National Bank v. Carpenter, 101 
U. S. 567, 568, 25 L. Ed. 815. 

But in view of the fact that the refusal to permit the filing of the 
proposed amended petition was put upon the ground that the petition 
failed to state a cause of action at law, we shall consider the important 
question whether the guaranty provision contained in the charter of 
the Supreme Lodge amounts to an absolute guaranty of payment ot 
the certificates issued by the Grand Lodge. It may be conceded that, 
if the provision in question is an absolute guaranty of payment by the 
Supreme Lodge of the beneficiary certificates issued by the Grand 
Lodge, action at law could be maintained by the plaintiff for its viola- 
tion. It may also be conceded that the language of the guaranty in 
question, if unaflFected by the circumstances under which it was made, 
including the provisions of the constitution and laws of the order re- 
lating to the subject of the guaranty, would justify a construction of 
absolute guaranty of payment. But the elementary rule that contracts 
are to be construed in the light of the circumstances under which they 
are made applies to contracts of guaranty (The Cambria Iron Co. v. 
Keynes, 56 Ohio St. 501, 47 N. E. 548) ; and in this case we must take 
into account the constitution and laws of the order; which also evi- 
dence the construction given by the organization upon this charter 
provision. We are obliged, in this connection, to disregard certain 
provisions of the charter and laws of the order cited in the brief of 
defendant, other than those contained in the plaintiff's petition. We 
must also leave out of consideration certain other matter of history 
stated in plaintiffs brief, which is not within the record or the con- 
cessions of counsel. The provisions of the constitution and laws re- 
ferred to in the plaintiff's petition vest in the board of directors of the 
Supreme Lodge large discretionary powers with regard to the afford- 
ing of relief to overburdened jurisdictions, which, in view of the frater- 
nal and representative nature of the association, make the Supreme, 
Grand, and subordinate lodges practically a single organization (al- 
though each has its own individuality and distinctive rights and lia- 
bilities — 1 Bacon on Benefit Societies, § 74), including the fact that 
there are many beneficiary jurisdictions entitled to participate in the 
guaranty fund distribution by the Supreme Lodge, are, in our judg- 
ment, inconsistent with a construction of this guaranty provision as an 
absolute and unconditional guaranty of payment of the beneficiary 



Digitized by 



Google 



968 180 FBDBBAL BBPOBTBB. 

certificates issued by each separate beneficiary jurisdiction. The Su- 
preme Lodge is made the trustee of the guaranty fund, and, in our 
opinion, the charter guaranty in question should be construed as an 
assurance that the fund will be raised, collected, managed, and dis- 
bursed in accordance with the constitution and laws of the order, and 
that all beneficiary organizations, whether Supreme or Grand, are 
entitled and will be permitted to participate in the fund to the extent 
that "may be right, proper and necessary" ; in other words, the guar- 
anty is not an absolute and unconditional guaranty of payment in the 
sense that term is generally used in the law of contracts, but its per- 
formance is intended to be had only through the medium of the guar- 
anty fund to be maintained and disbursed by the Supreme Lodge un- 
der its constitution and laws. The Supreme Lodge is thus not the 
debtor of the Grand Lodge, but is its trustee in relation to the guar- 
anty fund and the obligations pertaining thereto, as well as the trustee 
for all the other beneficiary jurisdictions whose needs, in the judgment 
of the board of directors of the Supreme Lodge, justify their participa- 
tion therein. 

In determining the extent of the right of the plaintiff Grand Lodge 
to participate in the guaranty fund, it is therefore necessary for the 
Supreme Lodge to determine the rights of other parties, to wit, the 
other beneficiary jurisdictions. It follows that the fact that plaintiff's 
claims have been approved and ordered paid is not conclusive that they 
are to be paid in preference to other claims of other parties. The gen- 
eral rule is that a trustee is not suable at law for the enforcement of 
the trust while it is still open, although, when the trustee is g^iilty of 
misfeasance or malfeasance whereby the rights of the beneficiary are 
lost or impaired, he may thereby become personally subject to suit al 
law. 2 Perry on Trusts, § 843. We must not be understood as hold- 
ing that the mere fact that the order in question is a fraternal bene- 
ficiary organization, representative in character, and without capital 
stock, relieves it from liability^ to action at law. On the contrary, 
beneficiary organizations of this character are generally suable at law 
upon their certificates of insurance whenever Sie elements of an ab- 
solute undertaking are present, for example: Where the certificate 
contains an express covenant to pay a specific sum, or where the con- 
tract provides for payment from an accumulated surplus when the 
proceeds of the association prove insufficient (Warner v. National L. 
Ass'n, 100 Mich. 157, 68 N. W. 667), or where by statute the policy 
is required to state the exact amount to be paid (McFarland v. United 
States Mutual Accident Ass'n, 124 Mo. 204, 27 S. W. 436). 

If the plaintiff's construction of the guaranty is the correct one, viz., 
that the Supreme Lodge is under an absolute obligation to raise suffi- 
cient funds to enable it to comply with this guaranty, then no reason 
is apparent why action at law could not be maintained. But, as al- 
ready saidy such is not, in our opinion, the true construction of the 
guaranty. It is urged by plaintiff's counsel that the judgment which 
it seeks to obtain, if rendered, should be paid from the guaranty fund. 
Conceding that the proposed amendment states a case entitling plain- 
tiff to share in the guaranty fund, that is, in our opinion, the only case 
made by the petition. That equity has jurisdiction of such a case is 
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clear. 1 Bacon on Benefit Societies, § 39 ; Burke v. Roper, 79 Ala. 
138 ; CoUey v. Wilson, 86 Mo. App. 396 ; Blair v. Supreme Council, 
208 Pa. 262, 57 Atl. 564, 101 Am. St. Rep. 934. 

The proposed petition does not, in our judgment, contain sufficient 
allegation of misfeasance or malfeasance on the part of the Supreme 
Lodge as to render it liable at law for failure to collect assessments. 
The allegations that the Supreme Lodge had power to levy assess- 
ments to meet all guaranty fund requirements, and that the assess^ 
ments fixed each year were at the time they were fixed agreed and 
understood by the Supreme Lodge to be adequate to realize a suffi- 
cient sum to extend the relief provision of the guaranty fund to the 
several beneficiary jurisdictions entitled thereto, and that accordingly 
no additional assessments for said fund would be needed and none 
were in fact made, and that the defendant collected or should have 
collected from each of the beneficiary jurisdictions for the guaranty 
fund the. amount fixed and determined by it, and had or should have 
had in its possession the amount due and payable to each of the bene- 
ficiary jurisdictions upon all valid claims, do not, in our judgment, 
charge misappropriation, maladministration, . or bad faith on the part 
of the Supreme Lodge, nor are they inconsistent with an honest ex- 
ercise of judgment by the Supreme Lodge in an unsuccessful attempt 
to raise sufficient funds to meet the beneficiary certificates issued by 
the plaintiflf Grand Lodge, in connection with those issued by other 
jurisdictions. 

In oiir opinion the amended petition fails to state a right of action' 
at law. The case of Commissioners v. Gardiner Savings Inst. (Sixth 
Circuit) 119 Fed. 36, 65 C. C. A. 614, is riot opposed to the conclusion 
we have reached. In that case the bonds were the absolute obliga- 
tions of the county, and the holder was properly held entitled to judg- 
ment at law thereon, without regard to the question of the means by 
which such judgment could be enforced. 

The conclusion reached makes it unnecessary to consider the de- 
fenses of ultra vires and the alleged incapacity of the plaintiff receiver 
to maintain suit at law. 

It follows, from the views we have expressed, that the order of the 
Circuit Court should be affirmed. 



THE NO. 1. 

(Circuit Court of Appeals, Second Circuit June 14, 1910.) 

No. 243. 

li Collision (| 90*) — Rules to Pbevent Collision— Eiftect of Violation. 

Disobedience of Consolidation Act N. Y. (Laws 1882, c. 410) { 757, re- 
quiring vessels passing up and down the ETast River to navigate as near 
as possible in the center of the river, is not a fault which predudes re- 
covery for an injury, if it was only a condition and not a cause of the 
Injury. 

[Ed. Nota— For other cases, see Collision, Dec Dig. i 90.*] 

*For oth«r oaiM lee same topic A | numsbb in D«o. ft Am. Digs. 1807 to date, ft Rep'r ladaxM 



Digitized by 



Google 



970 180 FEDERAL REPORTER. 

2. Navigable Waters (5 23*) — Obstbuction by Vbssed— Liabilitt fob lif- 
JTJBY TO Another Vessel. 

A dredge, while working at a place 140 feet out from a Long Island 
City pier, was moored to the pier by two wire cables stretched above the 
water, with nothing to give notice of their presence, except the cables 
themselves and a sign on the dredge to "look out for anchor cables." A 
New York City flireboat, attempting to pass between the dredge and pier 
In answering a call to a fire, did not see the cables until too late to stop 
or avoid them, and was injured by running into them. Held^ that the 
dredge was In fault for not giving a better warning of such an unusual 
obstruction, and the flreboat was not chargeable with contributory fault 
because she was not in the center of the river, as required of all vessels 
by a state statute. 

[Ed. Note.— For other cases, see Navigable Waters, Dec. Dig. § 23.*] 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in admiralty by the City of New York against the steam dredge 
No. 1 ; S. Pier son & Son, Incorporated, claimant. Decree for libelant, 
and claimant appeals. Affirmed. 

The following is the opinion of Adams, District Judge, in the court 
below : 

ADAMS, District Judge. This action is brought by the city of New Tork 
against the steam dredge No. 1 to recover for damages she suffered by rea- 
son of a collision with a cable running from the dredge to a dock at the 
foot of Flushing street, Brooklyn. The damage was not very great but 
there is rather an important principle involved. 
• The city claims that the dredge was in fault in numerous particulars, one 
of which is that a cable was dragged in and out of the water and suddenly 
up before their flreboat, but I think the testimony shows rather the contrary. 
The testimony from the dredge is very convincing. The witnesses were in- 
telligent men and evidently tried to state the truth, therefore I will view the 
case from the standpoint of the dredge, as to the facts. These facts seem to 
be, according to the dredge, that she was anchored in this place with two 
anchors on her port side and one leading astern, and then by two cables 
running to Flushing street. A city flreboat, the David A. Boody, was coming 
up the river to a fire in the immediate vicinity and one of these two cables 
struck her pilothouse, doing some damage, fortunately not very great and 
witljout injuring any persons on board. 

It is contended on the part of the dredge that the flreboat should have 
gone around the dredge and then into the place for which she was bound to 
overcome the flre. It Is contended that it would not have taken her more 
than a minute longer to do so, but I do not think that flreboats are bound 
to go outside of another vessel in order to reach a flre which they can get at 
in a more direct way. We all know that a minute or two in a flre is of very 
great importance, and it is the duty of a flreboat, to get to the scene of the 
fire as soon as she can, without, of course, coming in collision with other ves- 
sels. If she had run into the dredge in this case it might have made a case 
of fault on the flreboat's part She did not run into the dredge, but into a 
cable which led from the dredge to the wharf, into the down river cable 
which, it has been testlfled, started from a place on the dredge about eighteen 
or twenty ^feet above the water^— I am not sure but that it was above the deck, 
the dredge probably had three or four or five feet freeboard, so it would have 
been higher than seventeen or eighteen feet — and then ran in a pretty straight 
line to the pier; that is, the line was straight when the dredge was working 
so that the digger was outside of it. But when the digger was on the inside, 
the weight deflected the dredge to a certain extent so that the cable, from an 
altitude of, say, ten or twelve feet was reduced, at the place of collision, to 
Ave or six feet from the water. This cable was fastened to a vessel which 

•For other cases see same topic A } NtTifBSB in Dec. ft' Am. Dlga. 1907 to datib, ft Rep*r Indttzta 
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was lawfully anchored In that place. The vessel gave warnings of cables 
generally — she said: "Danger, look ont for anchor cables,** at least that 
was the intimation. 

It is argued by the city, and I think with great force, that that was no 
notification to the flreboat which should cause her to look for a cable leading 
from her upper works to the pier. That warning merely meant to look out 
for cables leading from the boat under water, not for cables leading in the 
air. The flreboat saw the warning that was there and perhaps if the 
warning had been more definite it might have been a notification to her of 
the existence of this cable in that particular place, running several feet above 
the water so that it was in danger of striking the pilothouse of the flreboat. 
The flreboat going along up there was bound, as I have said before, to a flre 
at a pier which was practically at the stem of the dredge, very little above it 
perhaps. When she got up near the dredge towards the open space she in- 
tended to go through — ^and properly I think — she did not see tbife cable until 
she was within one hundred or one hundred fifty feet of it. She Hvas keeping 
a lookout, perhaps not as efficient a lookout as we can imagine but an ordi- 
narily good lookout, and this lookout was the flrst one on the flreboat to see 
the cable. Its x)OSition probably changed the few feet mentioned while he 
was looking. He notifled the men in the wheelhouse end as soon as the 
notiflcation was received the pilot stopped the flreboat and reversed but it 
was not enough to enable the boat to avoid the contact The damage might 
have, been very much greater if the flreboat had been going faster and might 
have caused great injury to those on board if not, indeed, loss of life. 

That brings us back to the question whether the dredge had a right to use 
her cables to run to the pier in this way. The testimony on her part that she 
was obliged to use the piet in that way, because there was not space enough 
between her and the pier to use the same kind of anchor she was using on 
the other side and astern is probably true. The question is whether the flre- 
boat, coming up, had notice of this cable because the dredge, while she had 
permission to be in that particular place, was required to use the precautions 
of ordinary vessels In such a place. She had no right to do things there 
which other vessels would not be privileged to do. She was entitled to lie 
there but she was not entitled, as I understand it, to subject other vessels to 
any unnecessary risk, without warning in any event Even if we assume that 
this cable running to the pier was necessary on the part of the dredge — ^it has 
been so testlfled and I think that it is so — the dredge did not give proper 
notice that the cable was there. It seems to me the least she could have done 
would be to put something on the cable itself which would be visible to ves- 
sels navigating there, some kind of a large sign on the cable which would 
have attracted attention to it 

It has been stated, on the part of the city that it was bright in some places 
end dark in others, but I do not think that is entirely credible. I think it Is 
more than likely that the cable was of uniform color throughout; it was a 
steel cable and probably was the color of ordinary steel but not a color that 
would constitute a notice to a vessel coming up or coming in that vicinity. It 
was a small cable, about an inch in diameter — ^not a great deal larger than 
a good-sized flnger. It is true that it has been stated by witnesses from 
the dredge that the cable could be plainly seen fourteen hundred feet away. 
While I think the witnesses who have testified to that are entirely credible, 
they went that distance away for the special purpose of seeing how far the 
cable could be seen. I do not think that a vessel, keeping an ordinary look- 
out should be required to see that cable fourteen hundred feet away or any 
such distance. In short I think those people on the fireboat, and the look- 
out, saw the cable as soon as they could and I think they were exercising as 
much vigilance as could be expected of them as far as a cable used in that 
way is concerned. If the dredge had put a large sign on the cable itself 
which could have been seen the case would present a very different aspect 
to me, but I do not believe that any ordinary lookout should be expected to 
have seen that cable. 

It has been argued here that a lookout is put on board to see unusual 
things, but I have not had my notice called to a case where a lookout was 
found to be lacking, because he did not see a rope, or a thing of that kind in 
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the air. There was not mndi to attract the attention of the eye— a slight 
cable of neutral color. Taking that view of the case I am unable to see how 
the fireboat was negligent 

I think the fault in this case lies In the use of that kind of cable without 
some special notice on the cable Itself which would be visible to boats having 
occasion to navigate where the cable stretched. I think this boat was entitled 
to go there. I, therefore, order a decree for libelant with order of referenca 

Mr. Benedict : Will your honor rule in regard to the East River statute? 

The Court: In reference to the East River statute, I think I have in 
substance covered that. I do not see that the statute is binding on fireboats 
going to a fire. It is Intended to apply to ordinary vessels going up and down 
the river, with respect to each other, not as going to a fire. Of course, if 
the flreboat came in collision with another vessel that was on the side of in- 
stead of near the middle of the river. It might be argued with some force, but 
I do not think the statute is designed to prevent fireboats from going in the 
most direct course to their destination. It is true it is said here by the pilot 
of the flreboat that it is customary to avoid an adverse tide. I think that 
is quite likely. But it was his du^ to steer in a way that would bring him as 
quickly as possible to the fire, the place which he was seeking to find. That 
was what he was doing here and it carried liim between the dredge and the 
pier. 

Robinson, Biddle & Benedict, for appellant. 

Archibald R. Watson, Corp. Counsel (Theodore Connoly and Geo. 
P. Nicholson, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. October 26, 1907, steam dredge No. 1 and 
her scow were lying in the East River about 140 feet off the pier at 
the foot of Flushing street. Long Island City, by permission of the 
War Department, engaged in removing a blanket of clay which had 
been deposited on the bottom of the river over the tunnel being ex- 
cavated between New York and Long Island City to prevent the escape 
of compressed air. The dredge was moored by anchors on her off- 
shore side, and by two one-inch wire cables extending from her upper 
works at the bow and extended through the air to the pier. Nothing 
was hung upon these cables to indicate their presence, nor any lookout 
kept to warn approaching vessels. The only notice, other than the 
cables themselves, to any vessel coming up the East River, was a large 
sign on the dredge reading, "Danger I Look out for Anchor Cables !" 
About 2:30 p. m. the city fireboat David A. Boody, hurrying to an 
alarm of fire at the next street above Flushing street, ran into the first 
cable and sustained considerable damage. 

The trial judge found that the Boody, though keeping a reasonable 
lookout, did not discover the cable until within 100 or 150 feet of it, 
and that the danger notice, which was seen by those on the fireboat, 
instead of assisting was calculated to mislead them, by causing them 
to look for cables leading into the water instead of through the air. 
He found the dredger at fault for not giving a better warning of this 
dangerous and not to be looked for obstruction, and the firefi)at free 
from fault. We fully concur in this conclusion. The only question 
causing doubt is whether the fireboat was at fault for violating section 
757 of the consolidation act (Laws 1882, c. 410), which is still in force 
and reads: 
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''All the steamboats passing up and down the East River between the Bat- 
tery * • * and Blackweirs Island shall be navigated as near as possible 
in the center of the river, except In going in and out of the usual berth or 
landing place of such steamboat*" etc. 

We have heretofore had occasion to pass upon this and a similar 
statute, and to hold that violation of such statutory obligations is not 
a fault, if it be only a condition and not a cause of the injury com- 
plained of. The Clara, 65 Fed. 1023, 5 C. C. A. 390 ; The Benjamin 
Franklin, 145 Fed. 13, 76 C. C. A. 43; B. & O. R. R. Co. y. La 
Bretagne, 179 Fed. 286. We do not connect the Boody's violation of 
the statute causally with the accident. 

The decree is affirmed, with interest and costs. 

COXE,' Circuit Judge. I concur in the result. ' I think, however, 
that from the very nature of her occupation a fireboat cannot render 
efficient service and at all times obey the rule requiring steamboats to 
navigate in the center of the river. The Boody was answering an 
alarm and it was her duty to reach the fire by the shortest possible 
route. 



HUDSON v. NEW TORK & ALBANY TRANSP. 00. et aL (EMPIRE 
TRUST CO., InteryenerO 

(Circuit Court of Appeals, Second Circuit July 12, 1910.) 

No. 821. 

1. MABrmcs Lisns (| 00*) — Jubisdiction of CiBcnrr Coubi>— Saia or TkssEL 

VBEE Fboh LnENS. 

While proceedings against vess^s in rem to enforce maritime liens^are 
vested exclusiyely in the District Courts, a Circuit Court could sell vessels 
free from such liens, if the lienors voluntarily submitted themselves to 
the Circuit Court's jurisdiction. 

[Ed. Note. — ^For other cases, see Maritime Liens, Cent Dig. | 98; Dec. 
Dig. f 60.*] 

2. MABrrnns Liens (§ 60*) — Jubisdiotioit of Cibcuit Coubi^Sale of Vessei. 

B^EE FBOH Liens. 

If holders of maritime liens against vessels come into the Circuit Court 
having possession of the res, and ask for adjudication upon their liens, 
they should be held to have assented to the jurisdiction of the Circuit 
Court for all purposes, including a substitution of the proceeds of sale for 
^ the res whenever in the sound discretion of the court, such substitution 
is necessary to preserve the property from deterioration or secure a bet- 
ter price for it 

[Ed. Note. — ^For other cases, see Maritime Liens, Cent Dig. { 98; Dec. 
Dig. $ 60.*] 

8. Mabitime Liens (§ 6^) — Sale— C^nfibhation— Misbspbesbntation bi 
auctioneeb. 

Claims amounting to 962,710.16 were filed against the owner of vess^s, 
of which $54,310.16 represented claims for which maritime or state liens 
were asserted. A receiver's sale of the vessels subject to such liens was 
ordered. Prior to the sale certain lien claims had been rejected or with- 
drawn, leaving only $34,226.83 outstanding, so far as was known. The 
auctioneer by inadvertence gave notice to proposing bidders that the 
amount of liens claimed against the vessels was between $55,000 and $60,- 

•For othw casea aee Mm« topic A } NtntfUB In Dec. ft Am. Dlga. 1907 to datsw ft Rcp'r IndazM 
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000. Held, that the bidders were entitled to rely upon the representa- 
tions of the auctioneer as the mouthpiece of the receiver; the receiver- 
ship having been in existence tot six months, and a special master having 
been appointed to consider claims, and the sale should not have been con- 
firmed on account of the misrepresentation. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. § 106; Dec 
Dig. § 68.»J 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action by George P. Hudson against the New York & Albany Trans- 
portation Company and others, in which the Empire Trjust Company, 
as trustee, intervenes. From an order directing a receiver'% sale of 
property, and an order confirming the sale, the intervener appeals. 
Order of confirmation reversed and order directing the sale affirmed. 

See, also, 175 Fed, 519. 

This cause comes here upon appeals (rom an order directing the sale by. 
a receiver of certain property and from an order confirming said sale. 

Complainant, as a stockholder of the New York & Albany Transportation 
Company and the holder of 90 per cent of lts( bonds, brought suit against the 
company alleging waste. Insolvency, and threatened litigations, and praying 
that Its afssets be marshaled and distributed according to the practice of 
equity. Certain lienors of record were joined as defendants. The Empire 
Trust Company, as trustee under the mortgage, Intervened and filed bUl of 
foreclosure. Various claims of alleged creditors were filed which were sent to 
a special master to take proof as to validity and priority. Hearings thereon 
were concluded about July 9, 1909 ; the total amount of claims considered by 
the special master being $62,710.16. Claimants to the amount of $54,310.16 
asserted that they were preferred most of them on the ground that they were se- 
cured by maritime Hens or liens under state law for labor, materials, and sup- 
plies furnished, on the credit of the vessels, to steamboats owned by the com* 
pany. 

Tke company owned two large river steamboats, the Saratoga and the 
Frank Jones, which constituted its principal asset. On July 9, 1909, after 
the conclusion of the. hearings before the special master, but before he had 
filed his report, the Morse Dry Dock & Repair Company, a creditor to the 
amount of about $13,000, and one of the lienors under the state statutes, filed 
a petition. It set forth that the steamers were then lying at the wharf, 
greatly In need of repairs, especially painting, and that, unless these repalra 
were speedily affected, the boats would 'deteriorate rapidly in value, that the 
boats were used for passenger traffic on the Hudson river during the summer 
season, already far advanced, and that it would take two or three weeks to 
put them in commission. The petition prayed that an order of sale be made, 
subject to confirmation by the court and that such sale be not held until after 
the determination of the amount and priority of the liens, so that the various 
lienors might be intelligently advised as to how much they would be required 
to bid to protect their claims. 

Upon due notice to all parties the petition came on for hearing with a "spe- 
cial report dated the day of July" from the special master. No trace of 

this report is found in the record, 'but It Is evident from the t)rlefs that it 
was not a report "determining the amount and priority of the Hens" which 
the petition asked for. On July 19th the 'court made an order directing the 
sale on July 27th of these two vessels "subject only to maritime liens or liens 
under a state law for supplies, labor or materials furnished on the credit of 
said vessels." The Empire Trust Company at once moved for a resettlement 
of this order, objecting that by its terms "the said property ialthough of large 
value may be sold subject to said unascertained maritime liens, etc., for a nom- 
inal price." The motion came on for hearing on July 26th, and was apparent- 
ly denied. We find no formal denial of it in the record, but, since the sale 

•J*or other cum im Mun« topic A S muiibsb in Dm. St Am. Digs. 1M7 to dato, ft R6p*r Indav 
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was had under the order of Jnly 19th, It is safe to. assume that there was such 
denial. 

The sale took place on July 27th, and both boats sold, subject to state and 
maritime liens, for $7,500. Upon the application for an order confirming the 
sale, various afiidavitB giving estimates of the value of the boats and recit- 
ing what took place at the sale were submitted ; also a petition of the Hud- 
son Navigation Company, which was represented at the sale, stipulating upon 
a resale to make a bid for the vessels, subject to all liens, of $16,000, and ac- 
companied with the offer of a cashier*s check for that amount as a guaranty. 
On July 29th order was entered confirming the sale, with a brief opinion in- 
dicating the reasons for doing so. On August 27, 1909, the special master filed 
his report rejecting all claims of preference except for $18,550.40, all of the 
preferences so allowed being still a subject of contest in another branch of this 
suit. 

The Empire Trust Ck)mpany duly appealed from the order directing a sale 
and from the order confirming the sale. 

Cowing, White & Wait (H. C. White, and Rufus B. Cowing, Jr., of 
counsel), for appellant. 

Kelley & Connelly (N. E. Kelley, P. M. Brown, J. D. Fearhake, and 
C. S. Lorentzen, of counsel), for appellees. 

Before LACOMBE and NOYES, Circuit Judges, and HAND, Dis- 
trict Judge. 

LACOMBE, Circuit Judge (after stating the facts as above). We 
think it was most unfortunate that the sale was had subject to all mari-i 
time and state liens. The circuit judge so ordered evidently because he 
was satisfied that he had no power to sell the res free from any of them, 
leaving the lien to apply to proceeds. It is, undoubtedly true that pro- 
ceedings against vessels in rem to enforce maritime liens are vested ex- 
clusively in the District Courts of the United States. The circuit judge 
cites Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981, 
and there are many other authorities on the brief all holding that no 
court other than the admiralty court can exercise jurisdiction over 
maritime liens or divest or extinguish them. But in the case cited the 
court is careful to say that "those courts (other than admiralty) would 
have no power by a sale under statute to destroy their liens, unless they 
had voluntarily submitted themselves to that jurisdiction." And else- 
where "(interests) which cannot be displaced by the action of other 
courts in invitum." But, so far as the record before us discloses, cer- 
tain of these holders of maritime liens have voluntarily submitted 
themselves to the jurisdiction of the Circuit Court. The circuit judge 
says: 

"In some of the cases It has heen Intimated that, If creditors entitled to 
maritime liens consent to a sale free of liens, a court of equity will have the 
right to make such decree. Of course, this would apply only to consenting 
creditors, and I find no evidence of such consent All persons having been 
forbidden to interfere with the property in the custody of the court, the ap- 
pearance of creditors having maritime liens to prove the amount of their 
claims before the special master in this proceeding in personam cannot be 
considered such consent Lien creditors have a right to proceed in personam 
or in rem on their liens or In both ways until they can obtain full satisfac- 
tion." 

We have not before us the documents upon which any of these liens 
came into the controversy, but if any of them, pf ay ior^ a Jiquid^tion 
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and allowance of the Hen, as was prayed in Berwind White Coal Com- 
pany V. Metropolitan S. S. Company (C. C.) 166 Fed. 782, we are of 
the opinion that, by thus coming into the court which had possession 
of the res and asking for adjudication upon the lien, the petitioner 
should be held to have assented to that jurisdiction for all purposes, in- 
cluding a substitution of the proceeds for the res, whenever in the 
sound discretion of the court such substitution was necessary to pre- 
serve the property from deterioration or secure a better price for it. 

There were circumstances connected with the sale, however, which 
in our opinion should have induced a refusal to confirm. As has been 
seen the total amount of claims filed was $62,710.16, of which $54,- 
310.16 represented claims for which maritime or state liens were as- 
serted. Since the sale was to be subject to such liens, it was of the 
utmost importance to bidders to obtain some reasonably accurate in- 
formation as to how much they aggregJited, and they were justified 
in assuming that, since the receivership had been in existence for six 
months and a special master had been appointed to consider claims, the 
officers of the court were able to give such information. Of these lieu 
claims, aggregating $54,310.16 as filed, there had been rejected or with- 
drawn prior to sale $20,083.33, so that on the day of the sale there was 
only $34,226.33 outstanding so far as was known. 

It appears by an affidavit of the intervener's counsel that the auction- 
eer — owing to an inadvertence — ^gave notice to proposing bidders that 
the amount of liens claimed against the steamers was between $55,000 
and $60,000. An affidavit of an attorney who was present with in- 
tending bidders also states that the auctioneer declared that Hens to the 
amount of $65,000 were claimed against the vessels, and that his clients 
declined to bid upon the ground that they could not make any intelli- 
gent bid in view of the statement of the auctioneer. These affidavits 
were before the circuit judge when application was made for confir- 
mation, and we find nothing in the record which controverts these state- 
ments. The circuit judge, commenting apparently on this objection, 
said: 

"All the creditors had, or by the exercise of ordinary dUlgence in examining 
the testimony taken before the special master might have had, full information 
as to the character and status of lien claim&'* 

We do not find this suggestion persuasive. The first object of an 
auction sale is to get bidders for the property, and it would seem well 
calculated to defeat that object to hold that bidders are to disregard 
statements of this character made by the auctioneer, and should in ad- 
vance of bidding have some competent lawyer make a search of several 
hundred pages of testimony. We are of the opinion that, on the rec- 
ord before us, the sale should not have been confirmed, and for that 
reason reverse the order of confirmation. Touching the order of sale, 
we are not sufficiently advised as to the nature of the petitions which 
accompanied the claims of the several lienors to determine whether or 
not the Circuit Court had jurisdiction to sell the property freed from 
any of the liens, preserving such lien on the proceeds. We therefore 
do not reverse such order. If the Circuit Court should order a resale, 
It would, of course, have power to fix the terms and conditions of such 
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sale. What instructions should be given on remanding the cause to 
the Circuit Court for further action is a diflferent matter. Manifestly 
the situation now is not what it was a year ago. If the sale be set 
aside, the property cannot be retaken from the purchaser without pay- 
ing him the purchase price $7,500 and whatever further sums may 
have been expended on the boats in repairs and betterments ; indeed, 
an accounting would be necessary to determine' the amount expended 
in repairs and the difference between the receipts derived from the op- 
eration of the boats and the expenses of operation, deterioration, etc. 
Moreover, in the event of a resale, there would probably be other un- 
known liens from which the court certainly could not clear the prop- 
erty, viz., liens for labor and materials furnished on the credit of the 
vessels while operated by the purchaser last season and this year — an 
element of uncertainty which might well discourage bidders. It would 
seem that there must be some assurance that a substantial bid will be 
made before the court should imdertake to get the boats back from the 
purchaser and to resell thepi. 

We have felt that the order should be reversed on this record, so 
that by affirmance we might not seem to approve a sale where the auc- 
tioneer — ^who IS generally considered by bidders to be the mouthpiece 
of the receiver or master who sells — has made so substantial a mis- 
representation. But we are also satisfied that we cannot deal in this 
court with the complicated situation now presented, but must leave it to 
the sound discretion of the circuit judge to determine after an exam- 
ination of existing conditions whether there shall be a resale or whether 
the former shall be reconfirmed. In the exercise of this discretion the 
circuit judge should first ascertain what amount, if any, must be paid 
to the present purchaser as a condition of redelivery of the boats ; next, 
whether the intervening petitions give jurisdiction to sell free and clear 
of maritime liens ; and, if so, then whether there is any purchaser will- 
ing to take care of liens which have arisen while the purchaser has had 
the boats and to pay more than enough to realize net the purchase price 
after the liens of intervening petitioners have been paid out of his bid. 
Unless he is satisfied affirmatively that the net result after paying all 
these charges will be greater than at present, we see no reason for a 
resale. Should the intervening petitions not authorize a sale free and 
clear, he can still ascertain whether a resale would be profitable to the 
estate, subject to all liens, which have arisen before or since the sale. 

Costs of this appeal to appellant 

NoTS.^-llie following Is the opinion of Ward, Circuit Jndge, In the court 
below: 

WARD, Circait Judge. The court ordelred the sale of these steamers sub- 
ject to maritime liens and liens under state law for supplies, labor, and ma- 
terials fumlshed on the credit of the vessels, because it doubted its right as 
a court of equity to pass upon and dispose of those Hens. Proceedings 
against vessels in rem are by law vested exdusively in the District Courts 
of the United States. Rev. St U. S. §§ 563, 711 (U. S. Comp. St 1901, pp. 
455, 577) ; Moran v. Sturges, 154 U. S. 266, 276, 14 Sup. Ot 1019, 88 L. Ed. 
981. A court of equity, having no power to enforce a maritime lien, has, I 
think, no power to discharge it 

180 F.— 62 
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• 

In some of the cases It has been Intimated that If creditors entitled to 
maritime liens consent to a sale free of liens a court of equity will have the 
right to make such a decree. Of course, this would apply only to consenting 
creditors, and I find no evidence of any such consent All persons having 
been forbidden to interfere with the property In the custody of the court, the 
appearance of creditors claiming maritime liens to prove the amount of 
their claims before the special master in this proceeding in i)ersonam cannot 
be considered such consent Lien creditors have a right to proceed in per- 
sonam or in rem on their liens, or in both ways, until they obtain full satis- 
faction. A court of bankruptcy would apparently have a right to sell free 
of maritime liens. Such courts are created by statute, and it has been held 
in decisions under the bankruptcy acts of 1841, 1867, and 1898 that they have 
this power under those statutes. These courts, however, proceed in rena. 
They seize the bankrupt's estate and finally distribute it among all his cred- 
itors, and as Ck)ngrees may pass laws impairing the obligation of contracts, 
they are empowered to discharge the bankrupt from all liability for his debts. 

In this case the vessel and other property were sold in one lot for $7,500, 
subject to maritime liens as aforesaid, to the owner of $180,000 of bonds out 
of an issue of $200,000 secured by mortgage. A petition is now presented by 
the Hudson Navigation Company, which was represented at the sale, stipu- 
lating upon a resale to make a bid for the vessels, subject to all liens, of 
$16,000. All the creditors had, or by exercise of ordinary diligence in ex- 
amining the testimony taken before the special master might have had, full 
information as to the character and status of lien claims. If the purchaser 
were a stranger, who would make a personal profit to the extent in which he 
defeated creditors claiming maritime liens, I should be inclined to order a 
resale. There will, however, be nothing for the general creditors, and the 
entire contest is between the holders of bonds secured by the mortgage to 
the amount of $200,080 and creditors who claim maritime liens to the amount 
of $36,000. Maritime lien creditors have a priority over the bondholders, and 
the bondholders have a priority over all general creditors. 

The situation accordingly is this: If the vessels are, for the purposes of 
Illustration, worth $50,000 free of liens, and that Is the highest estimate 
worthy of coYisideration, the purchaser will be getting a profit of $24,500 in 
case he defeats them. This, however, should be regarded really in reduction 
of his claim as a bondholder. On the other hand, if tiie creditors claiming 
liens prevail to the amount of $36,000, he will have to pay them, and the 
amount of his bid will be really increased to $43,500. If, as seems proba- 
ble, liens to not over $16,000 are sustained, his bid would be $23,500. The 
actual expenses of the receiver now foot up to $6,000, which may be de- 
creased by the return of insurance premiums to say $5,000. But after de- 
ducting these expenses, and allowances for fees of the receiver, of the spe- 
cial master, of the receiver's counsel, and of the complainant's counsel, it is 
very unlikely that there would be left enough out of a bid of $16,000 to give 
bondholders a dividend of 2 per cent, 90 per cent of which would go to the 
present purchaser. Creditors claiming maritime liens are not Interested, be- 
cause if they prevail they will apparently be secured by their liens on the 
vessels, and if they do not their claims, being subsequent to those of the 
bondholders, will not be reached. 

The object of the sale being to benefit creditors, and not to benefit the offi- 
cers of the court, I do not think that a resale would be of any advantage. 
An order may be submitted confirming the sale. 
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In re KESSLER et al. 

(Cflrcult Court of Appeals, Second Circuit June 14, 1910.) 

N08. 283, 281 

Bawkbuptoy (J 324*) — Secubed Claim— Intebest. 

A creditor liolding security liquidated after the filing of the bankruptcy 
petition is entitled to interest on his claim after the filing of the petition, 
where the proceeds of the sales of the security are Inadequate to pay the 
face of the claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {511; Dec Dig. 

Ward, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

In the matter of Alfred Kessler and others, bankrupts. On certif- 
icate of the referee to determine the propriety of the payment of 
interest on the balance of secured claims. From an order directing 
such payment (171 Fed. 751), the trustee appeals. Affirmed. 

See, also, 176 Fed. 647. 

The referee certified to the District Court the following question: •'Is a 
creditor holding security which is liquidated after the filing of the petition 
entitled to interest on his claim after the filing of the petition in bankruptcy, 
where the proceeds of the sales of the security are inadequate to pay the face 
of the claim?" 

The referee, furthermore, allowed the secured creditors to marshal the pro- 
ceeds of their collateral secnritieB first against interest on the debts accruing 
up to the date of the liquidation of such securities and then allowed them to 
prove the balance of the principal of the claims after deducting the. remainder 
of such proceeda 

The District Court answered the question certified in the aflirmative, and 
aflOrmed the order of the referee aUowing the claims. 

Wallace MacFarlane (George H. Gilman and Wallace MacFarlane, 
of counsel), for appellant. 

McLaughlin, Russell, Coe & Sprague and Lorenzo Semple (Rufus 
W. Sprague, Jr., and Preston Gumming, Jr., of counsel), for appellee. 

Sharon Graham, for petitioner. 

Frank X. Sullivan, for Josephine Watts. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
majority of the court are of the opinion that the District Court was 
right in answering the question certified to it by the referee in the 
affirmative and in approving the allowance of the claims. But we 
tWfik it unnecessary to add anything to the ver}^ careful considera- 
tion of the subject contained in Judge Hand's opinion. 

The orders of the District Court are affirmed, with costs, upon 
the opinion of the District Judge, 

WARD, Circuit Judge. I dissent from the opinion of the majority 
in this case. It is true that a creditor seUing collateral is entitled to 

*For oUier cm6b bm Mone topic A } kumbeb Ib Dec. ft Am. Digs. 1907 to date, 4b Rep'r Indexea 
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apply the proceeds first to the payment of interest. But the act of 
1898 provides that interest shall cease to run on claims against a bank- 
rupt's estate after the date of filing the petition- If the creditor 
comes into bankruptcy to claim upon any unpaid balance, so much 
of the proceeds of collateral as have been applied to interest accruing 
after the petition is filed should be deducted from that balance. He 
should not be allowed indirectly a preference over general creditors 
which he could not get directly. I think this view, not only carries 
out the purpose and provisions of the act, but has the additional ad- 
vantage of conforming to the practice in England. 



BXOELSIOB DRUM WORKS ▼. SHSMP ft VANDEaRTBrT, Ine 
(Circuit CkMirt of Appeals, Tbird drcalt August 19, 1910.) 

1. Patents (i 27*) — ^Invention— Hobn fob Tai^kinq IHaohinss. 

The use of hoop9 or bands around the horn of a talking machine to 
hold the longitudinal sections in place does not involve invention in view 
of the long use of such hoops for the same purpose in other arts. 

[Bd. Note.^EY>r other cases, see Patents, Cent Dig. §§ 81, 32; Dec Dig. 
I 27.«] 
2l Paivnts d 828*)— iNmiNOEifXNT— HoBN TOB Talking BfAcmNES. 

The Soistmann patent, No. 873,908, for a horn for talking madiines^ 
claim 3, which covers as the only nov^ feature "a reinforcing hand sur- 
rounding the body of the horn intermediate its two ends," must be lim- 
ited to a bond which envelopes the structure from end to end, either 
spirally as shown in the specification and drawings, or radially, being 
otherwise devoid of invention. As so construed, held not Infringed. . 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Excelsior Drum Works against Sheip & Vande- 
grift, Incorporated. Decree for defendant (173 Fed. 312), and com- 
plainant appeals. Affirmed. 

John P. Croasdale, for appellant 
Hector T. Fenton, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. The patent in suit is for a talking 
machine horn. As described by the inventor in the specifications, the* 
horn consists of a series of nonmetalHc tapered sections, 'preferably of 
hard wood or fiber, beveled longitudinally and so disposed that they 
overlap each other, the overlapping edges being glued or otherwise 
fastened together to form a continuous structure. "Upon this strflt- 
ture," as he says, "I then wrap a very thin narrow strip or ribbon 
* * * of wood or other suitable material, and glue the same 
securely to said structure. I have found for example that a ribbon 
of veneering of approximately one-quarter of an inch in width, and 
about one-twentieth of an inch in thickness makes a satisfactory 
wrapping. This wrapping extends spirally from one end of a horn 

•For oUi«r cami sm Mme topic A | nyMBSB in Dm. 4b Am. Digs. 1M7 to dat^b A B^'r Indoxti 
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to the other." As represented in the drawings, and"as described in 
the claims, the horn has a flaring mouth, and the twofold warping 
of the material, which is necessary in order to produce this, being 
obtained by steaming, the material when dry tends to resume its orig- 
inal shape, and is only prevented, from doing so by the exterior wrap- 
ping provided for. The claims of the patent are three, the third being 
the one which is relied upon. 

"1. A horn composed of longitudinally extending tapered sections forming 
a structure contracted at one end and flaring at the other, and a thin band 
spiraUy wound about said structure. 

**2. A horn composed of longitudinally extending tapered sections, forming 
a structure contracted at one end and flaring at the other, a thin band spirally 
wound about said structure, and a ring member provided with an annular 
diannel to receive the flaring end of said structure. 

"3. A horn composed of longitudinally extending tapered sections, forming 
a structure contracted at one end and flaring at the other, and a reinforcing 
band surrounding the body of the horn intermediate its two ends." 

The horn manufactured by the defendants conforms to the struc- 
ture described in the patent, except that, instead of being wound from 
end to end, it has two bands of tape encirclin|^ it exteriorally, one near 
the mouth or rim, and the other a short distance from the smaller 
end. It is contended by the complainants, that this construction of- 
fends against the third claim, which, in distinction from the first and 
second does not require, as it is said, that the band shall be wound 
about the horn from one end to the other, but is satisfied by a band 
or bands at aoy point between the two ends, binding together the 
strips of .which the horn is composed. The defendants claim, how- 
ever, that, as limited by the specifications as well as by the existing 
art, the reinforcing band must enwrap the horn completely, or if 
not, and the third claim is to be read so as to include single hoops or 
bands, it is devoid of invention, differing in no respect from the 
hoops of a cask or tub, which it involved no invention to apply. 

The most natural view to be taken of the invention is that the 
reinforcing band is to envelop the structure from end to end, either 
spirally, as provided in the first and second claims, or radially, by 
distinction, in the third. That is the form of construction suggested 
in the specifications and shown in the drawings, and conforms to 
the general idea. But more than that, it is the one that is required 
if the patent is to be sustained, there being otherwise no inventive 
advance on the prior art. This is not to say that there is anything in 
particular which anticipates it in the references cited. The Cunnius, 
it is true, has a reinforcing rim, so that the idea of reinforcement, as 
applied to talking machine horns, may not be new; although, being 
confined in that case to strengthening the end or mouth, it is em- 
ployed for a diflferent purpose, and applied to a different part. Nei- 
ther is there anything anticipatory in the Cockman (British) patent, 
where clamping rings to hold together the longitudinal strips which 
compose the trumpet, while the glue is setting, are shown ; this being 
for a temporary purpose, and the clamps being dispensed with when 
the object is attained. But the difficulty in the case is that, with the 
reinforcing bands reduced to mere hoops or rings, there is nothing 
more to them than the hoops, in immemorial use, on barrels or casks. 
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It is said that Tjarrels and talking machines belong to widely differ- 
ent and nonanalogous arts. But that is not the point. The binding 
together of strips of material to form a cylindrical structure, by means 
of hoops or bands, is such a well-known and obvious expedient, that 
no one can claim anything out of it to whatever it is applied. The 
whole function and purpose, in every case, is to prevent the loosening 
and spreading apart of the material, against forces pressing outwardly, 
and this is as true with regard to bands which tie together the strips 
of veneer of a talking machine horn, as of the hoops which bind the 
staves of a barrel, tub, or cask. 

It is said, however, that the invention is not to be judged by a single 
feature, but by all of which it is made up, and that the combination 
may be inventive even if all the elements are old. But there was 
nothing patentably novel in constructing a talking machine horn out 
of thin strips of wood or fiber and gluing the edges together; this 
being already suggested in the Ruggiero & Bongiomo and the Cock- 
man patents, to say nothing of the Cunnius ; and there being nothing 
inventive in reinforcing this with hooplike bands, the combination 
with this feature added — ^which is all there is to the device of the 
patent — fares just as bad. 

But it is further said that a hooplike band is made necessary in order 
to distinguish from the first claim, .where a band wound spirally is 
called for. A distinction is. no doubt to be sought for in order to 
avoid a duplication, and it is not to be found in the designation of the 
band as a reinforcing band, as it is denominated in the third claim, 
that being its function whatever the form assumed, and a merely or- 
namental band being of course of no accoXmt. But a band enveloping 
the structure radially effects all, by way of distinction, that is asked 
for, and may thus be taken as intended, which in no way interferes with 
the requirement, enforced by the considerations just alluded to, that 
it shall completely surround the horn. Nor, even if this were not so, 
and a hooplike band were required to make the distinction, would 
this relieve from the argument that there would be nothing patentably 
inventive in a horn of that kind. 

The claimants are therefore in this dilemma. If, contrary to the 
views which have been just expressed, the third claim of the patent 
is held to cover individual circular bands, such as are in use by the 
defendants, there is nothing inventive in a device of that kind, and 
the claim is invalid. Or, if it be held to call for a reinforcing band 
which shair envelop the horn from end to end, which, all things con- 
sidered, is the most natural, if not the enforced construction, the de- 
fendants do not infringe, having adopted an entirely different form. 
The result in either instance is that no case is made out 

The decree must therefore be affirmed. 
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IlUTOMATIO SWITCH CO. T. MONITOR MFG. 00. et aL 
(Circuit Court, D. Maryland. June 15, 1910.) 

1. Patents (8 129*)— Assignmbwt— Eftbct as EsroppKr-CoEPOBAXioir Ob- 

GANIZED BT ASSIONOB. 

A corporation organized by a patentee, who subscribed for two-thirds 
of the stock and paid for it with money received from another corpora- 
tion to which he assigned the patent, is bound by his estoppel, and can- 
not question the validity of the patent, nor introduce evidence so to 
limit its construction as to render it worthless. 

[Ed. Note.~For other cases, see Patents^ Cent Dig. tS 182^-186; Dec 
Dig. S 129.*] 

2. Patents (8 177*) — Cladc»-Combination— ESffect. 

Every part of a combination claimed in a patent Is presumed to be ma* 
terial to the combination, and in a suit for its infringement evidence to 
the contrary is not admissible. 

[Ed. Note.— For other cases, see Patents, Cent Dig. U 253, 254; Dea 
Dig. 8 177. •] 

8b Patents (8 168*) — Constbuction— Acquiescence in Rejection of Claims.. 

A patentee who originally sought broader claims which were rejected, 
and who acquiesced in such rejection, cannot insist on such a construc- 
tion of an allowed claim as would cover what had been previously re> 
jected. 

[Ed. Note.— For other cases, see Patents, Cent Dig. 88 243^-244; Dea 
Dig. 8 16a*l 

4. Patents (8 202*)— Assionhisnt— Etfbct as Estoppel. 

In a suit for. infringement by the assignee of a patent against the as- 
signor, where it is not shown that the assignor made any representations 
other than those necessarily involved in the assignment, he is estopped 
only to deny that the invention presented a sufficient degree of utility to 
justly the issuance of the patent, and with this limitation the court will 
apply the same rule of construction which would be applicable between 
the patentee and a stranger, and, on the question of infringement, the 
defendant may show the prior state of the art to limit the scope of th« 
claims sued on. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. 88 281-289; Dee. 
Dig. 8 202.«] 

5. Patents (8 328*) — Infbinoeuent— Blbctbio Switches. 

The Whlttlngham patents. No. 716,504 and No. 757,853. for improve- 
ments in electric switches, construed, and held not infringed. 

In Equity. Suit by the Automatic Switch Company against the 
Monitor Manufacturing Company and George H. Whittingham. De- 
cree for defendants. 

Clifton V. Edwards and R. Lee Slingluff, for complainant. 
Barton, Wilmer, Ambler & Stewart and Robert Watson, for de- 
fendants. 

ROSE, District Judge. This is a suit in equity for an alleged in- 
fringement of certain claims of patents 716,504 and 757,853, both 
originally issued to George H. Whittingham, one of the defendants. 

In 1888 Whittingham^ then about 20 or 21 years of age, applied 
for a patent for an automatic switch for electric motors. He or- 
ganized the Automatic Switch Company of Baltimore City and sub- 

•Wor other cmm Mt famt topic it % mumbbb In D«c. & Am, Dlgi. 1907 to dato, & Rep'r Indtxea 
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scribed for all its stock. He paid for it by (1) assigning the patent 
to be issued, and by agreeing to assign (2) all foreign patents he 
might obtain for the same invention, and (3) any improvements upon 
said switch or any contrivance or device whatsoever which he might 
invent or in any wise become possessed of or interested in, beanng 
upon a switch for operating electric currents. He remained in the 
employ of the company for nearly 16 years. During that time he 
obtained a number of patents. Some, including the two in suit, 
were for improvements in switches. Some were for other electrical 
devices. The company at its own cost prosecuted the application for 
all these patents, and all of them were assigned to it. In 1897 one 
David H. Darrin became the New York sales agent of the Automatic 
Switch Company. In 1898 the company gave him for five years 
the exclusive agency for the sale of its goods in Greater New York 
and New Jersey. He says as the direct outcome of this agency he 
went into the elevator business on his own account. Its success, 
he testifies, depended largely upon his control in the New York ter- 
•ritory of the Automatic Switch Company's products. In 1901 Whit- 
tingham told Darrin he would like to buy the stock of the Auto- 
matic Switch Company, the majority of which was then and had 
been for many years in other hands. Whittingham says that Darrin 
asked to share in the purchase. Darrin says Whittingham asked for 
his help, and to get it showed him the agreement of September 6, 
1888, binding Whittingham to assign all future switch inventions to 
the company. Whittingham denies that he ever showed Darrin that 
agreement or said anything about it. He claims never to have seen 
it from the day on which it was executed until it was offered in 
evidence in this cause. However this may be, Whittingham and 
Darrin agreed to buy the stock not owned by Whittingham and to 
pay for it something over $9 a share. It was planned that each 
should get one-half of the total issued stock, and that the salary 
to be paid each by the company should be the same. Nothing was 
said about the Darrin agency contract. Neither had sufficient ready 
money to pay for the stock. Each indorsed for the other. Whitting- 
ham lent Darrin $600 in cash. Darrin was elected president. They 
got along well together until Darrin wanted a renewal of the exclu- 
sive agency contract for the D. H. Darrin Company which he had 
organized and to which he had assigned the contract. Whittingham 
did not want to renew it. Darrin as president of the company, but 
without the authority of the directors, gave a new contract to a 
clerk of the Darrin Company and the latter immediately assigned the 
contract to that company. At the next election the directors of the 
Automatic Switch Company declined to re-elect Darrin president and 
put Whittingham in his place. While Whittingham was president 
the company sold its switdies in the New York territory to anybody 
who wanted to buy them and could pay for them. Darrin, so long 
as he did not control the New York agency, would not use the Au- 
tomatic Company's switches in any elevator built by his company. 
He testifies that rather than bu)^ Automatic Company's switches when 
other people in the same territory could buy them he used other 
switches so inferior in quality that it seriously injured the reputation 
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of the Darrin elevators. He seems to have persuaded himself that 
he had the right to the exclusive agency, no matter what the other 
stockholders of the switch company thought about it. 

Meanwhile the struggle between him and Whittingham for the 
control of the Automatic Switch Company was carried into the courts. 
Darrin obtained an injunction restraining Whittingham from voting 
certain shares of stock at the annual election for directors to be 
held in January, 1904. The company's by-laws said that no election 
could take place unless a majority of the stock was represented' at 
the meeting. Whittingham stayed away to break a quorum. Dar- 
rin came. A little over one-third of the shares were represented. 
Darrin's friends were elected directors. The Court of Appeals of 
Maryland finally held that under the state corporation law as it 
then stood the shares present at an annual meeting could elect whether 
they were a minority of the whole number or not, and no matter 
what the company's by-laws might say about it. So soon as this 
decision was handed down, Darrin took control and put an end to 
Whittingham's connection with the company in any capacity other 
than as a stockholder in it. Whittingham swears, and Darrin does 
not deny, that Darrin said he would never allow the company to 
make a dollar so long as Whittingham had any stock in it. Whit- 
tingham offered to buy Darrin's stock. Darrin would not sell un- 
less given the exclusive New York agency. On those terms Whit- 
tingham would not buy. Whittingham began lejgal proceedings to 
secure control of the annual election to be held in January, 1905. 
Then an agreement was made. Darrin was to dismiss all the suits 
against Whittingham, several of which were pending. He was to 
pay Whittingham $20,000, and to pay the agent who negotiated the 
arrangement $2,500. In return all the Whittingham stock was to 
become Darrin's. Darrin dismissed the suits. A time and place for 
the payment of the money and the transfer of the stock was ap- 
pointed. Darrin came bringing his money in large part in $5 and 
»$10 notes. It took time to count these. While the parties were still 
together, a deputy sheriff appeared with an attachment in a new suit 
that Darrin had caused to be brought against Whittingham. Whit- 
tingham had taken the precaution to transfer the stock to the name 
of the agent. The latter claimed that the stock was his, and he had 
sold it to Darrin, and that the money to be paid for it belonged to 
him. Darrin dropped the attachment. Whittingham says he feared 
Darrin would bring other suits against him. Therefore, so soon as 
he received his $20,000, he invested it. How he does not say. He 
at once transferred these investments to his wife. Darrin did bring 
two other suits. Why the record does not disclose. The defendants* 
brief says they were fruitless. A very little while after Whitting- 
ham sold his stock, he came to Baltimore. He called at the shop 
of one William C. O'Brien, whom he had known for a long while. 
Some eight years before O'Brien had been in the employ of the 
Automatic Switch Company. Whittingham says that O'Brien was 
working on some original electrical devices for some of which he 
was seeking patents. O'Brien and Whittingham agreed to form a 
corporation. Mrs. Whittingham was to pay $2,400 for two-thirds 
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of the Stock; O'Brien $1,200 for one-third. The company was to 
buy O'Brien's business, inventions, patents, and machinery for $2,- 
200. It was a part of the bargain that the company should employ 
Whittingham as one of its officers. What was agreed to be done 
was done. The corporation was organized under the name of tfie 
Whittingham Manufacturing Company, and started its career with 
O'Brien's business and $1,400 of cash. After the bill in this case 
was filed, the company changed its name to the Monitor Manufac- 
turing Company. O'Brien still holds one-third of the stock which 
was issued to him. Mrs.. Whittingham still has the two-thirds which 
were issued to her, less one share transferred t6 her husband, the 
defendant Whittingham. The new company manufactures and sells 
electric switches. 

The defendants in this case arc George H. Whittingham and the 
Monitor Manufacturing Company. The complainant is the Auto- 
matic Switch Company, a New York corporation, which has suc- 
ceeded to all the business, property, and patents of the Automatic 
Switch Company of Baltimore City. The evidence leaves no ques- 
tion that the complainant company is controlled by Darrin. It does 
not appear that any one else has any substantial interest in it. At 
the time of the filing of the bill, a motion for a preliminary injunc- 
tion was made and after hearing upon affidavits was granted. The 
evidence has now been taken in regular course and the case submitted 
after final hearing. 

The story of the relations of the parties to each other has been 
told at length, because it is necessary to decide how far the defend- 
ants are estopped in this case from making defenses which but for 
those relations would be open to them. The defendant George H. 
Whittingham was the patentee of both patents in suit. He assigned 
them to the corporation under which the complainant takes title to 
them. He admits that he cannot be heard to question their validit}'. 
His codefendant, the corporation now calling itself the Monitor Man- 
ufacturing Company, says that it is not bound by his estoppel. Un- 
der the circumstances in evidence this contention should not be sus- 
tained. A corporation which is alleged to infringe the patents owned 
by another may show that these patents are invalid in spite of the 
fact that their vendor is one of its officers and stockholders. Bab- 
cock & Wilcox Co. V. Toledo Boiler Works, 170 Fed. 81, 95 C. 
C. A. 363. In the case at bar two-thirds of the capital of the de- 
fendant corporation came from money which a few days or a few 
weeks before had been paid the vendor of the patents for his stock 
in the company to which he had sold them. The defendant company 
was in large part organized for the purpose of giving him employ- 
ment. Two-thirds of the stock is held by him and his wife. The 
company does whatever he wills it to do. Under such a state 
of facts the company is bound by his estoppel. Time Telegraph Co. 
V. Himmer (C. C.) 19 Fed. 322; Alvin Mfg. Co. v. Scharling (C. 
C.) 100 Fed. 87; Marvel Co. v. Pearl (C. C.) 114 Fed. 946; Con- 
tinental Wire Fence Co. v. Pendergast (C. C.) 126 Fed. 381; Mel- 
lor v. Carroll (C. C.) 141 Fed. 992. 
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How far does the estoppel against the defendants go? They 
have the right to say that they do not infrmge. In this case that 
is what they do say. Before the court can tell whether in so saying 
they say truly, it must find out what the patents in suit cover. The 
buyer of a patent for one invention has no right to say that the 
seller shall not use another invention. If A. sells B. Blackacre, B. 
cannot claim Whiteacre as well. It is sometimes impossible without 
reference to the prior state of the art to tell what a patent means. 
In such cases the state of the art may be proved. Until it is proved, 
no one can say what it is the defendants are estopped to deny. On 
the other hand, a vendor of a patent when sued for its infringe- 
ment cannot say that the patent which he sold as good is bad. What 
he may not do in one way he will not be let do in another. It fol- 
lows that he may not offer evidence so to limit the construction of 
the patent as to make it worthless. Alvin Mfg. Co. v. Scharline: 
(C. C.) 100 Fed. 87; Hurwood Mfg. Co. v. Wood (C. C.) 138 Fed. 
835. Courts of high authority differ as to where the line should 
be drawn between that evidence of the prior art which may some- 
times be admissible on behalf of the vendor of a patent subsequently 
sued for its infringement, and that evidence of such art which when 
offered by the vendor may never be received. 

In this case the complainant says that the defendants infringe claims 
1 and 8 of patent 716,504, December 23, 1902, and claims 8, 9, 10, 
11, and 12 of patent 757,853, April 19, 1904. Both of these patents 
are for improvements in the construction of electric switches. While 
the later in date is said to be an improvement on the earlier, the 
claims of the younger alleged to be infringed each contain an ele- 
ment not shown or claimed in the older. It is conceded that, if the 
defendants infringe any one of these claims 8 to 12 of patent 757,- 
853, they infringe all of them. The purpose of an electric switch is 
to make and break an electric current. When the current is broken, 
there is an electrical discharge through the air, the visible evidence 
of which is the electrfb spark. This sparking or arcing, as it is 
technically called, if uncontrolled may do damage. It is controlled 
by placing an electro-magnet close to the point at which the switch 
opens. Electricians call an electro-magnet, used for making harm- 
less what would otherwise be a dangerous discharge, a blow-out 
device, because they say it blows out or disrupts the arc which is 
formed when the switch is open. There is no questioq that all this 
was known years before the date of the earlier of the patents in 
suit. When Mr. Whittingham designed the improvements in electric 
switches shown in the later of the patents in suit, it occurred to him 
that it would be a good thing to make the electro-magnet or blow- 
out device do double duty. In his scheme it not only does its own 
necessary work, but it forms an arm of the switch itself. He fitted 
it with a contact surface so that when it touched the other arm of 
the switch the circuit was closed. He thought so well of this idea 
that he made it an element of each one of the five claims of patent 
757,853 now in suit. The record does not show what special ad- 
vantage in practical use this arrangement has. Complainant says 
it has none. It claims that the defendants infringe^ although in their 
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alleged infringing switch the blow-out device is not itself an arm 
of the switch nor has it a contact surface. The complainant says 
that the blow-out device serves the same purpose, neither more nor 
less, whether it has or has not the contract surface and whether 
it does or does not form an arm of the switch. Whether the com- 
plainant is or is not right seems to me immaterial. A blow-out de- 
vice forming part of the switch and having a contact surface is an 
element of the combination in every one of the claims in suit. The 
law is well settled that every part of the combination claimed is con- 
clusively presumed to be material to the combination. No evidence 
to the contrary is admissible in any case of alleged infringement. 
Walker on Patents, § 349; Hubbell v. U. S., 179 U. S. 82, 21 Sup. 
Ct. 24, 45 L. Ed. 95. It follows that the devices used by tiie de- 
fendants are not within any one of the claims 8 to 12, inclusive, of 
patent 757,853, and that consequently those claims are not infringed 
by the defendants. 

Two (Juestions are still to be answered. First. Do the defend- 
ants infringe either claim 1 or claim 8 of patent 716,504? Second. 
If, in point of fact, they do not infringe either of them, are they 
estopped to say they do not? 

The patent in suit says that the invention relates to improvements 
in electric switches for reversing the current in electric motors. ^ It 
declares that the invention is specially applicable for use in connection 
with electric elevators. It explains that one of its objects is to pro- 
vide such an arrangement of parts that, when the connection with 
the supply circuit is broken at one side of the switch for the purpose 
of stopping or reversing the motor, the armature and field circuits 
will remain closed, and will not be opened except when the motor 
circuit contact blades are just about to enter the supply circuit ter- 
minals on the opposite side of the switch. This arrangement it is 
said affords the armature time to slow down and stop and exhaust its 
electro-magnetic current before the armatui^ and field circuits are 
broken preparatory to the reversal of the current in the armature, 
thereby avoiding the destructive arcing of the terminal and contact 
blades which results when the armature and field circuits are broken 
while the armature is rotating. Certain other objects are specified, 
but they do not apparently relate to the particular claims in suit. 

After the enumeration of the objects of the patent, the patentee 
proceeds to say: 

"With these and other objects In view the invention consists in certain elec- 
trical and mechanical features of construction, arrangements and combina- 
tions of the parts hereinafter fully described and claimed." 

The first claim in suit is as follows: 

"In an electric-elevator system, the combination with a motor-sopply cir- 
cuit and contact blades and terminals for closing and opening the same, of an 
armature-circuit arranged to remain closed nntil after said contact-blades 
have been brought to and past the stop position.'* 

In the defendants' devices which are alleged to infringe, the contact 
blades are never moved beyond the stop position. The complainant 
says that all the claim means is that the armature circuit shall remain 
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closed after in point of time the contact blades have been brought to 
the stop position, and that the claim does not require that after the con- 
tact blades have reached the stop position they shall actually keep 
moving in the same direction beyond that position. Should this claim 
be so understood? It is possible to put such a construction upon 
its words provided the Patent Office history of the patent is ignored. 
Even, then, the meaning which the complainant would give to the 
claim is not the obvious or more natural import of its language. But 
the Patent Office file wrapper has been put in evidence. It shows 
that the original application for this patent contained a claim num- 
bered 2. This claim read: 

"In an electrie^eYator system, a motor-reversing switch, comprising supply- 
circuit terminals and contact-blades; annatnre-cireiiit-termiDa-ls ; and arma- 
ture-circuft contact-blades adapted to contact witb said armature-circuit ter- 
minals and arranged to remain in contact therewith when the supply-circuit 
contact-blades have been moved to the stop position." 

It was rejected by the Patent Office examiner. He said it was too 
broad in view of Cook, 597,265, January 11, 1897, Herdman, 603,849, 
May 10, 1898, and Shepard, 641,157, January 9, 1900. Each of these 
patents showed a switch in which the armature circuit remained closed 
when the supply circuit contact blades had been moved to the stop 
position. The patentee then canceled the original claim No. 2, and 
substituted therefor the following: 

'The combination of a supply circuit; an armature circuit; a switch 
adapted to close and open said supply-circuit and reverse said armature-cir- 
cuit, and arranged to leave said armature-circuit closed after opening the sup- 
ply-circuit; a brake resistance circuit; and mechanical means arranged to 
automatically introduce said brake resistance circuit into the armature cir- 
cuit after the supply circuit has been opened." 

This amended claim was also rejected as fully anticipated by Shepard 
and Herdman. 

The patentee then canceled the amended claim No. 2, and gave up 
the effort to get a claim which would cover a switch in which the 
supply circuit contact blades were not required to move past the 
stop position. In the defendant's devices alleged to infringe the sup- 
ply circuit contact blades do not move past the stop position. It 
is true that the armature circuit remains closed until a period which 
in point of time is subsequent to the moment at which the contact 
blades of the supply circuit have moved to the stop position. But, 
in spite of this fact, I do not think that the complainant can now 
be heard to say that the first claim of the patent in suit is infringed 
by any device in which the contact blades do not move past the stop 
position. In so saying it is in effect asking that claim No. 1 shall 
now be given a meaning as broad as the original claim No. 2. This 
the law will not permit. A patentee who has originally sought broader 
claims which were rejected and who has acquiesced in such rejec- 
tion cannot under the authorities be allowed to insist upon such a 
construction of the allowed claim as would cover what had been 
previously rejected. Corbin Cabinet Lock Co. v. Eagle Lock Co., 
150 U. S. 40, 14 Sup. Ct. 28, 37 L. Ed. 989 ; Roemer v. Peddie, 132 
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U. S. 317, 10 Sup. Ct. 98, 33 L. Ed. 382. I am therefore of opinion 
that the defendants do not infringe claim 1 of patent 716,504. 

The complainant says that the defendants infringe the eighth claim 
of the same patent. This claim reads as follows: 

**In an electric-switch system for reversing motors that employ series coils, 
the combination of a supply or line circuit ; a switch mechanism adapted lo 
open both sides of said line-circuit ; and an armature-circuit-reversing switch 
arranged to be connected to the line-circuit switch by means of the series 
coils, whereby when the line-circuit is open, both sides of the motor-circuit, 
together with the series coils, are entirely disconnected from the line-circuit** 

I do not understand that the defendants deny that the language 
of this claim is broad enough to cover some of the devices made by 
them if it be read without reference either to the prior art or to the 
particular structure described in the specifications of the patent in 
suit. They assert, however, that its language cannot be given a 
broad construction because, if it were so construed, the claim would 
be a claim for a mere function and therefore invalid. Second. That, 
if it be not for a function, it must be limited to the device or com* 
bination substantially described in the specifications. Third. That 
the defendants' devices admittedly diflFer m some respects from the 
device described in the patent. In order to determine whether those 
differences are substantial or merely colorable, it is necessary to 
examine the state of the prior art and the proceedings in the Patent 
Office with relation to this particular patent. The defendants say 
that, if such examination be made, it will show that the diflFerences 
between defendants' devices and that described in the patent in suit 
are of such a nature that there is no infringement. It may well be 
that against other persons than the defendants this claim would be 
held void because so broadly worded as to amount to a claim for 
a function, or because, otherwise understood, it covers combinations 
already old at the time of the applicaticfn for the patent in suit. The 
defendants, however, cannot make such a defense. As against them 
the claim must be conclusively presumed to be valid, and it must 
further be presumed to cover a construction which the patentee at 
the time he made the application for his patent supposed to be useful. 

Does the estoppel against the defendants go still further? The 
complainant says it does. The words of the claim do describe switches 
which the defendants make. That being so, the complainant says 
it is the end of the case. For so saying the complainant has high 
authority. In Siemans-Halske Electric Co. v. Duncan Electric Mfg. 
Co., 142 Fed. 157, 73 C. C. A. 375, Judge Baker delivered the unani- 
mous opinion of the Circuit Court of Appeals for the Seventh Cir- 
cuit, composed at the time of himself and Judges Grosscup and 
Seaman. In that case a vendor had been sued for the infringement 
of a patent sold by him. He contended that he was entitled to prove 
the prior art to limit the scope of the claims of that patent. He ad- 
mitted that he could not show that either the patent or any of its 
claims were altogether invalid. Judge Baker said : 

"Why one defense and not the other? They are of as like blood as brothers. 
One is somewhat larger than the other (siC) is all. Lack of novelty defeats 
the complainant's title to the whole of the property within the metes and 
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bounds of the claims. Limitation destroys his title to a part. • ♦ • The 
grant to [the patentee] was the right to exclude the public from using the iu- 
Tentlons described In the claims, subject to the right of the public to strike 
down, if they could, the claims In whole or in part The defendants assert 
that all that the complainant acquired by the assignment was the franchise 
to exclude, which had been granted to [the patentee]. This may be taken as 
true so far as the rights of strangers are concerned. But [the patentee's] as- 
signment, in fact and likewise by its very terms, was a conveyance, not only 
of the franchise to exclude strangers, but was also a conveyance of the in- 
ventions described in the claims. TRie right of [the patentee] to the inven- 
tions, if they were inventions, existed prior to, and continued independently 
of, the issuing of the patents. * * * If, in the face of his sale of the In- 
ventions described in the claims, as existent property into the possession of 
which he purported to induct his grantee, he be permitted to defeat his gran- 
tee's right of possession of the whole or a part on the strength of a prior ti- 
tle outstanding at the time of the grant, he would be put on the same foot- 
ing as a stranger, and the estoppel by deed would again be reduced to nihility. 
* ' * * In our judgment the reason of the case leads to the conclusion that 
between contracting parties extraneous evidence is Inadmissible if there Is 
no ambiguity or uncertainty in the language of the description and claims, 
and that, if there is uncertainty, outside evidence is admissible only to make 
clear what the applicant meant to claim and the government to allow, and 
not for tbe purpose of showing, even in the slightest degree, that the appli- 
cant had no right to claim and that the government was improvident in al- 
lowing what was in fact claimed and allowed." 

On the other hand, the defendants say that the true rule of law is 
that which has been laid down in a number of cases by the Circuit 
Court of Appeals for the Sixth Circuit. They rely particularly upon 
Noonan v, Chester Park Athletic Club Company, 99 Fed. 90, 39 C. 
C. A. 426. Judges Taft, Lurton, and Day sat in that case. One 
of them is now President of the United States and two of them are 
Justices of the Supreme Court. The opinion was delivered by the 
then Judge, now Mr. Justice, Lurton, who spoke for a unanimous 
court. He said: 

*'It seems to be well settled that the assignor of a patent is estopped from 
saying his patent is void for want of novelty or utility, or because anticipated 
by prior inventions. But this estoppel, for manifest reasons, does not prevent 
him from denying infringement. To determine such an Issije, it is admis- 
sible to show the state of the art involved, that the court may see what the 
thing was which was assigned, and thus determine the primary or second- 
ary character of the patent assigned, and the extent to which the doctrine 
of equivalents may be invoked against an infringer, nie court will not as- 
sume against an assignor, and In favor of his assignee, anything more than 
that the inventfon presented a sufficient degree of utility and novelty to Justify 
the Issuance of the patent assigned, and will apply to the patent the same rule 
of construction, with this limitation, which would be applicable between the 
patentee and a stranger." 

The case of Noonan v. Chester Park Athletic Club Co. was de- 
cided some years before the Siemans-Halske Case. It was consid- 
ered by the Circuit Court of Appeals for the Seventh Circuit in the 
latter case, but the judges who composed that court found themselves 
unable to adopt its reasoning. Nevertheless, when the question was 
again re-examined by the Circuit Court of Appeals for the Sixth 
Circuit several years after the decision in Siemans-Halske Case, the 
court for the Sixth Circuit adhered to its former ruling. Again, 
it spoke through the mouth of Judge Lurton. Babcock & Wilcox 
Co, v. Toledo Boiler Works, 170 Fed. 85, 95 C. C. A. 363. Before 
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any of the decisions above referred to the Circuit Court of Appeals 
for the First Circuit had taken the position subsequently adopted in 
the Sixth Circuit. Martin & Hill Cash Carrier Co. v. Martin, 6T 
Fed. 786, 14 C. C. A. 642. I do not find that the question has ever 
been passed upon by the Circuit Court of Appeals for this circuit. 

There is nothing mysterious about the doctrine of estoppel. A 
man is estopped because in equity and good conscience he should not 
be allowed to say something, although that something may be true. 
Whether equity and good conscience require that he shall keep his 
mouth closed may and usually does in large part depend upon the 
special facts and circumstances. One who loiew well the state of the 
art might sell- a patent to one who knew nothing about it. In order 
to make the sale, he might read the claims to the buyer. He might 
comment on the breadth of their language. He might assert that 
he knew that they covered every possible machine by which the 
wished for result could be attained. Such a seller, I take it, when 
sued for the infringement of a patent he had sold, would not be 
permitted to set up the prior art for the purpose of showing that 
the patent was in fact a very narrow one; that it covered a limited 
class of machines only and that there were large classes of machines 
not covered by the patent which would accomplish substantially the 
same results. The circumstances under which a patent may be as- 
signed may be quite different. An inventor may be in the employ 
of another. He may turn over his inventions to his employer. The 
employer may at his own expense prosecute applications for patents 
for such of these inventions as it may think valuable. When such 
employe subsequently changes his employment, there seems to be no 
reason why he should be any more estopped than any one else from 
showing that the patent he assigned, though valid, must be narrowly 
construed. The complainant says that there are special facts and 
circumstances in this case which should estop the defendants from 
limiting the claims sued on. The special facts and circumstances 
so alleged are two. 

First. The inaking of the agreement of September 6, 1888, by 
which the defendant Whittingham agreed to assign to the Automatic 
Switch Company of Baltimore City all future inventions which he 
might make or which he might become interested in relating to elec- 
tric switches. The present complainant is not the cdmpany with 
which Whittingham made the agreement of September, 1888. It 
is a new corporation to which has been assigned the property and 
rights of the company with which Whittingham made his agreement 
It is unnecessary to inquire whether such a contract could be as- 
signed without Whittingham's consent so as to bind him to the new 
company. This is not a suit for the specific performance of that con- 
tract. The agreement is brought into tiiis case by Darrin's testi- 
mony that before he bought the stock in the Automatic Switch Com- 
pany of Baltimore City Whittingham showed him the agreement 
of September, 1888, and that the existence of this agreement was 
one of the inducements which led him to buy that stock. 

If I were satisfied that this conversation or anything like it had in 
fact taken place, I might feel that Whittingham ought to be subject to 
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the rule of law laid down in Siemans-Halske Electric Co. v. Duncan 
Electric Mfg. Co., 142 Fed. 157, 73 C. C. A. '375, whatever might be 
my views as to the applicability of that doctrine to cases in which the 
vendor had made no representations other than those necessarily in- 
volved in the assignment of his patent. No one has testified with ref- 
erence to this agreement except Darrin and Whittingham. Whitting- 
ham denies that any such conversation was had He says that from 
the time the agreement was executed in September, 1888, he never 
heard of it or saw it until it was produced in evidence in this case. The 
burden of showing that such a conversation took place is on the com- 
plainant. Darrin admits that he felt justified in seeking to attach 
moriey he agreed to pay Whittingham for his stock, although one of 
the terms of the agreement of purchase was that all suits he had 
brought against Whittingham should be dismis3ed. It further ap- 
pears in the record that Darrin, after having sworn that the reason 
the business of the Automatic Switch Company was not profitable 
was due to Whittingham, was compelled to admit that he had in 
other litigation between himself and his wife sworji that it was his 
wife's demands for money that had brought himself and his com- 
pany to the verge of bankruptcy, and that to supply her demands 
he had borrowed large sums of money from the Automatic Switch 
Company. 

In view of these admissions, I do not feel justified in basing any 
decision upon his uncorroborated, statement of representations made 
to him when the fact that such representations were so made is de- 
nied by the party alleged to have made them. 

Second. Certain bulletins issued by the Automatic Switch Com- 
pany of Baltimore City during the time Whittingham was connected 
with that company have been offered in evidence by the complainant. 
It is said, and not denied, that Whittingham assisted in their prepara- 
tion. I cannot, however, find anything in those bulletins which make 
more rigid the estoppel to which the defendants should be subject 
in this case. I am therefore of the opinion that it is open to the 
defendants to assert that claim 8, being functional in form, must in 
any event be limited to the construction substantially identical with that 
shown in the patent in suit, ind that, in order to determine whether 
the difference between the devices made by the defendants and the 
construction shown in the patent are substantial or colorable, resort 
may be had to evidence of the state of the prior art. 

The complainant appa^rently admits that claim 8 must be limited 
to the particular construction shown in the patent in suit or to some 
construction substantially identical therewith. In its brief filed in 
this cause it discusses claims 1 and 8 together, and assumes that 8 is 
not infringed unless 1 is. I believe that such construction is the 
proper one to place upon this claim. This is especially true in view 
of the statement of thte patent itself that the invention consists in 
certain electrical and mechanical features of construction, arrange- 
ments, and combinations of the parts in the patent fully described and 
claimed. If this view be correct, the conclusion already reached that 
claim 1 is not infringed disposes of the contention that claim 8 is. 
In any event, claim 8 must be construed as limited by the prior state 
180 F.- 
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of the art. So limited, it appears to me that the difference between 
the construction described in the patent and the devices made by the 
defendants are so substantial as to exempt the latter from the charge 
of infringement. 

I will therefore sign a decree dissolving the preliminary injunction 
and dismissing the bill of complaint, With costs. 



FOSTER HOSE SUPPORTER CO. v. TAYLOR. 
(Circuit Court, D. Connecticut June 29, 1910.) . 

No. 1,243. 

1. Patents (| 214*) — EacENSB— Cancellation— Rotaltt— Delay in Patment 

— Waiveb. 

Where complainant licensed defendant to manufacture under a patent, 
before the patent had been established by adjudication, by a contract 
authorizing forfeiture in case of nonpayment of royalties when due, and 
on May 9, 1907, immediately after the validity of the patent had been 
established, gave a notice of cancellation for the licensee's alleged default 
In the payment of royalties, but on the 13th following accepted full pay- 
ment for all royalty accrued on the day foUowlng the notice, he waived 
his right to enforce a forfeiture. 

[Ed. Note. — ^For other cases, see Patents, Dec. Dig. S 214.*] 

2. Patents (§ 214*) — Licenses— Fobfeitubb— Notice. 

A provision, in a license to manufacture under a patent, that In case of 
a failure to pay royalties as agreed the licensor by a written notice may 
terminate the contract, is unavailable in case of default to enable the 
licensor to declare and enforce a forfeiture without resort to a court of 
equity. 

[Ed. Note.— For other cases, see Patents. Cent Dig. I 322; Dec Dig. S 
214.«] 

In Equity. Suit by the Foster Hose Supporter Company against 
Thomas P. Taylor. Bill dismissed. 

J. J. Kennedy, for complainant. 

Morris W. Seymour, David S. Day, and Arthur L. Shipman, for de- 
fendant 

PLATT, District Judge. There is one definite distinction between 
this suit and the usual bill in equity, alleging infringement of a patent 
and asking for an injunction and accounting, which will be noted as 
briefly as possible : 

In paragraph 8 it is alleged in substance that the defendant had 
prior to May 9, 1907, long been operating under the patent as a li- 
censee, and that on said May 9, 19^7, the license was "duly canceled 
and terminated," and at the same time defendant was warned not to 
make or sell any more of the patented hose supporters, under penalty 
of being sued as an infringer. 

It will be noticed that there is no direct statement in the bill that 
complainant had prior thereto terminated the license in accordance 
with the terms of the license contract. The defendant in his answer 

•For other cases see same topic it 9 ztombkr in Dec. & Am. Digs. 1907 to date, & Rep'r Ind< 
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flatly denies the allegations of paragraph 8 and sets forth in extenso a 
variety of facts which he asserts go to show that the license was not 
"duly canceled and terminated." The complainant traverses the ma- 
terial allegations of the answer by replication. 

The question of where the burden of proof rests seems immaterial, 
because the important facts are conceded by both parties and may be 
summarized as follows : 

The defendant entered into the license contract before the validity 
of the patent had been established by adjudication. 

In its earlier life the patent had a checkered career. The managing 
spirit of the present suit was at one time a vigorous and persistent in- 
fringer. By using an innocent looking device, viz., the silk loop li- 
cense, matters were so arranged between complainant and defendant 
that in fact the defendant's actual outlay for royalties was just one- 
half what other licensees paid. 

On May 7, 1907, the patent in suit was declared valid by court de- 
cree, and complainant at once took advantage of the fact that the de- 
fendant had delayed his reports on royalties and his pa3mients therefor 
in the preceding months oeyond the dates fixed by the contract. He 
at once acted under the strict letter of the contract, and, so far as it 
was in his power to do so, terminated the license contract. The only 
ground he had to go upon was the delay in reports and payments, and 
there had been during the prior life of the contract numerous instances 
of delays of more or less extended duration for which the complain- 
ant had never attempted to exercise his claimed right to terminate the 
contract. The defendant was not in the slightest degree acting in 
opposition to or derogation of the rights of the owner. He had been 
careless, as he had been many times before ; but on this* occasion the 
complainant pounced upon his negligence as a means to work out a 
serious injustice to the defendant. 

The complainant insists that the motives which influenced him are 
fmmaterial, and argues that, no matter how inequitable his action may 
have been, the license must be treated as having been terminated prior 
to the filing of the bill, because he was acting strictly within his legal 
rights and in compliance with the very letter of the contract into which 
the parties had entered with wide open eyes. 

Before looking into the general situation, let me say in passing that, 
if there were no other way to do equal and exact justice to the parties, 
it does not seem strained or unreasonable to say to the complainant: 
You have endeavored to make use of the defendant's failure to pay on 
time and to exact your pound of flesh, but in view of the fact that 
after trying to do so, on May 9th, you accepted from him on May 
13th full payment for every dollar of royalty due on the preceding 
10th, and also that which came due on the day following your notice, 
you have waived the right to carry your notice into full and final effect, 
and your relations with the defendant have continued to be those of 
licensor and licensee. 

Having stated this in passing, we will look at the general contention. 

The controlling question in the case, which must be answered af- 
firmatively to entitle the complainant to any standing, is whether or not 
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the written notice above referred to, sent by complainant to defendant, 
acted as a positive and absolute ending of all contractual relations be- 
tween complainant and defendant, thereby making it impossible for the 
court to right the wrong, or to eliminate the wrong attempted. 

The complainant insists upon a favorable answer and cites in sup- 
port of his contention Hammacher v. Wilson (C. C.) 26 Fed. 239, and 
Piatt V. Fire Ex. Co., 59 Fed. 897, 8 C. C. A. 357. The latter deci- 
sion was founded upon the former, and that in turn harked back to 
White V. Lee (C. C.) 3 Fed. 222. 

It is a positive shock to my judicial sense as a chancellor to be asked 
to agree that parties by contract can ride over the judicial power by a 
bargain of their own in regard to so serious a matter as the one here 
presented. It would seem that as a matter of public policy courts of 
equity ought, either by positive or negative action, to relieve persons 
from the consequences of such an improvident bargain. The case be- 
fore us portrays one of the kinds of forfeiture which equity ought to 
and does abhor. It should relieve, if asked to do so, and in such a 
case as this ought not, by its passivity, to lend its aid to enable the un- 
conscionable one to reap the fruits of his bargaining. 

So feeling, I am compelled to examine the authorities which are said 
to support the doctrine with unusual care. 

Hammacher v. Wilson was the usual equity suit, based on a patent, 
and asking for an injunction and accounting. The respondent pleaded 
a license. Complainant replied that the license had been revoked and 
canceled in accordance with its terms, before the bill was brought. 
This raised a distinct issue, which upon facts found the court decided 
against the respondent, and thereupon, the sea being smooth and the 
sailing good, found the patent valid and infringed and ordered the in- 
junction and accounting. 

If the complainant in the present suit had brought in his bill, sa3rin^ 
nothing about the license, and defendant had justified under it, and 
complainant had replied that it had been terminated by complainant 
pursuant to its provisions, prior to the suit, for reasons which would 
commend themselves to a court of equity, we should have substantially 
the same case. It may have some bearing upon this case, but, in view 
of the way the matter came up, cannot be called decisive. Further 
than that, I do not think it can be said to have been warranted by 
Judge Lowell's decision in White v. Lee (C. C.) 3 Fed. 222. 

It is clear that the case before Judge Lowell was not in the least like 
the case before Judges Carpenter and Colt, and it strikes me that the 
latter judges, in order that White v. Lee might be used to unlock their 
problem, were forced to stretch almost to the breaking point some 
thoughts which, perhaps accidentally and certainly incidentally, slipped 
from Judge Lowell's pen as he wrote on a totally different set of facts. 

In Piatt V. Fire Ex. Co., the big and only problem here was purely 
an incident. 

Both cases were justly decided* and the equities sustaining them are 
apparent. 

There are numerous decisions which hold that when a license con- 
tract contains provisions for reports and payments of royalties at speci- 
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lied times, and that failure to so report and pay shall work a forfeiture 
of the license and render the contract null and void, the licensor must 
seek the aid of the court before he can consider his contract relations 
with the licensee at an end. I cannot understand how the parties by 
stating specifically that, in the event of failure to pay, the licensor by 
written notice may terminate the contract, can take their case out of 
the hands of a court of equity. If they intended to do so, they were 
trying to usurp the functions of the court, and, if they did not intend 
to do so, they have left their contract right in line with the mass of 
decisions referred to. 

If affirmative relief against the forfeiture were asked on the facts 
presented, it would be granted without question. With the same facts 
staring the court in the face upon the pleadings, it is my positive duty 
to find that the bill is without equity and should therefore be dismissed. 

It is so ordered. 



NEENAN V. OTIS ELEVATOR CO. 
(Circuit Court, S. D. New York. June 2, 1910.) 

1. Patents (f 218*) — Contract of Assignment— Constbuction—Guabantt 

OF ROTALTnCS. 

In a contract for the assignment of patents relating to elevators In 
which the aissignce agreed to pay a royalty on each of the elevators ft 
constructed, a provision that, beginning on a specified date, the assignee 
"shall guarantee that the royalty upon elevators erected and constructed 
by it * ♦ ♦ shall amount to not less than three thousand dollars," 
did not obligate the assignee to construct elevators each year the royalty 
on which should amount to ^,000, but was no more than an agreement 
to pay that amount if the royalties on the elevators constructed amounted 
to less. 

[Ed. Note.-— For other cases, see Patents, Dec. Dig. § 218.*] 

2. Patents (§ 202*) — Contract of Assignments-Construction. 

A provision in a contract by which comi^ainant tLgjreed to assign cer- 
tain patents relating to elevators to defendant that defendant should test 
the patented apparatus with reasonable diligence, ''and, if such test re- 
sults satisfactorily, within such further reasonable time as is convenient 
to put such apparatus Into practical use," bound the defendant absolutely, 
having accepted the test as satisfactory, to put the apparatus into some 
practical use within a reasonable time thereafteor, and impliedly to put 
in all the patented elevators it reasonably could with due regard to its 
business Interests. 

fEd. Note. — For other cases, see Patents, Dec. Dig. f 202.*] 
8. Patents (§ 203*)— Contract of Assignment— Rescission. 

Under such contract, which provided for the payment of royalties to 
the assignor a breach of the absolute undertaking to put the apparatus 
to some practical use, which would have been satisfied by any use, how- 
ever small, is not ground for rescission of the contract, since such re- 
quirement does not go to the whole consideration, but, to entitle the as- 
signor to a rescission in equity, he must show that the implied and sub- 
stantial part of the stipulation has been violated, and that the assignee 
has failed to exert itself in good faith to install the patented apparatus 
whenever in reason it was feasible in view of its business and oppor- 
tunities. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 203.*] 

•Vor other caaea see lame topic ft 8 mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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In Equity. Suit by Michael C. Neenan against the Otis Elevator 
Company. Decision for the defendant, but decree held in abeyance 

This Is a bill In equity to compel the defendant to reassign to the complain- 
ant certain patents conveyed by him. to it on the 24th day of May, 1904. The 
case turps almost wholly upon the construction of the contract, which provid- 
ed, in substance, as follows: First, second, third, and fourth, that the com- 
plainant for $500 should assign to the defendant two existing patents and one 
patent then applied for, and granted on February 9, 1900 ; fifth, that on the 
Ist day of July, 1904, the defendant should pay a further sum of $500, and 
upon the issue of the entire patent $1,000; sixth, that the defendant should 
likewise pay a specified royalty upon every elevator embodying any of the 
patents referred to with certain specifications as to the amount of royalties: 
seventh, that the defendant should further, "if it elects to continue to manu- 
facture the elevators," pay to the complainant $8,000 within three years from 
the date of the agreement ; eighth, that defendant might at i^ny time cancel 
the agreement by returning the patents ; ninth, that beginning with January 
1, 1907, the defendant "shall guarantee that the royalty upon elevators erect- 
ed and constructed by it ♦ ♦ * shall amount to not less than three thou- 
sand dollars ;" tenth, that the defendant would test the apparatus with rea- 
sonable diligence, "and, if such test r^ults satisfactorily, within such further 
reasonable time as is convenient to put such apparatus into practical use." 

The complainant has assigned all his patents to the defendant, and the de- 
fendant has paid the complainant $500 on the completion of the contract, 
$500 on July 1, 1904, $1,000 subsequently, which was the sum due him upon 
the issuance of the patent, $8,000 on April 11, 1907, $3,000 on January 1, 1907, 
and the same amount on January 1, 1908. It likewise tendered the sum of 
$3,000 on January 1, 1909. but that the complainant refused. The defendant 
in February or March, 190G, tested the patented apparatus In a testing tower 
which is a part of its factory at Yonkers, N. Y., and found it to be satisfac- 
tory. Subsequently it paid to the complainant, as above stated, the $8,000 
provided in the contract : but it has not put any elevator manufactured under 
the apparatus into practical use since the contract was made. 

The complainant specifies four instances In which the defendant could 
have put the apparatus into practical use, and which he says it refused to 
accept. These four are* as follows: The Beaver Building, the Metropolitan 
Tower, the Ritz-Carleton Hotel, and the Park Row Building. In each of these 
cases the complainant urged the- defendant to put in the elevator, but the de- 
fendant declined to do so. The first building was the Beaver Building, In 
April, 1906, at which time the complainant had an interview with Mr. John, 
one of defendant's engineers, and they went over, the Beaver Building to- 
gether. Both agreed that the change could be made, but the complainant 
says they agreed it could be readily made, and John says that the work would 
have had to be rebuilt and would have entailed considerable expense for re- 
building, including the overhead work, the ropes, and the systeip of counter- 
t>alances. There had been a defect in the elevator in the Beaver Building 
which was improved at less expense without the installation of a new elevator. 
The next building was the tower of the Metropolitan Life Insurance Company 
in 1907. The complainant procured of the architect a request for specifica- 
tions for the use of the elevator for that tower, and on February 1, 1907, one 
Brown, copsultlng engineer of the defendant wrote an unfavorable opinion of 
the complainant's patent for use in the building in question, referring to It 
as "an untried and experimental device," and as a "theoretical and errone- 
ous, untried safety device." He was asked for his opinion in this matter 
not as defendant's engineer, but as an expert. Upon this opinion apparently 
the architects in charge of the tower declined to install the elevators. The 
next building was the Ritz-Carleton Hotel. The defendant refuses to submit 
a proposal or consider putting in the complainant's elevator, giving as a rea- 
son that it was unwilling to install a new type of elevator in so important a 
building, containing as it did 18 or 20 elevators. This matter of the Ritz- 
Carleton Hotel came up In October, 1908. Toward the end of that year the 
defendant oflfered to install at a value below cost the elevator in the Park 
Row Building. Only one elevator was to be installed In that place and nego- 



Digitized by 



Google 



NEENAN y. OTIS ELEVATOR GO. 999 

tlatioDS were pending, but while they remained nndedded the complainant 
returned the guaranty check and demanded back the patents assigned, after 
which the negotiations were dropped by the defendant Qn January 12, 1909, 
the complainant sent the letter returning the check of $3,000 and' redemandlng 
his patents assigned under the contract 

Harry E. Knight and Martin A. Ryan, for complainant. 
. Ewing & Ewing, for defendant. 

HAND, District Judge (after stating the facts as above). The com- 
plainant's contention that the defendant has cancded the agreement 
under the right reserved in the eighth paragraph is certainly unfounded, 
and may be dismissed without serious considieration. This leaves as 
unperformed by the defendant the provision of the ninth and tenth 
paragraphs, and to determine whether it is in default on those para- 
graphs their meaning first must Le determined. The ninth paragraph 
does not mean, as the complainant insists, that the dJefendant shall con- 
struct elevators each year whose royalty shall amount to $3,000. The 
guaranty is no more than a promise that in any case the complainant 
shall receive $3,000. I do not, of course, mean that the complainant 
has no independent interest in the erection of elevators, or that the de- 
fendant could monopolize his patent, and refuse to exploit it mala fide. 
That situation is covered by the tenth paragraph ; but under the ninth 
the defendant only agrees that, in case its bona fidie efforts to exploit 
the invention shall not result in royalties equal to $3,000, it will nev- 
ertheless pay /that amount, and so insure the complainant of a certain 
minimum of royalties regardless of the success of his invention. This 
meaning is the usual one attached to the word "guarantee,** a word com- 
monly used to cover the default of another upon his own obligation. 
It should not usually be interpreted as an undertaking by the guarantor 
to perform the obligation itself. While in this contract the performance 
guaranteed consistedl of certain acts of the guarantor itself, still, if the 
obligation extended to the performance of those acts, it should have 
been so written. To omit a direct obligation and to substitute an 
agreement of guaranty indicated an intention, not to promise to per- 
form the acts guaranteed, but to make a payment in case they were 
not performed. 

There remains, therefore, the question of the tenth paragraph. I 
agree with the complainant's construction that, if the test was made 
and proved satisfactory, the defendant by this stipulation agreed ac- 
tually to put the apparatus into practical use, and that it would be none 
the less in default on its part if it failed to do so, even though it had 
done its best to install the invention. The condition of the test could 
only have been to ascertain in advance whether the apparatus could be 
used practically, and, as it proved satisfactory and the defendant had 
signified its election "to continue to manufacture the elevators" by 
the payment of $8,000 as was provided in the seventh paragraph, it was 
certainly too late thereafter to say that it could not find a place for the 
apparatus. This stipulation in the tenth paragraph is, however, limited 
by very vague terms as to the time within which performance must be 
made; and, besides, the degree of performance is also left unde- 
termined. The wordis are "within such further reasonable time as is 
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convenient to put said apparatus into practical use.** The phrase 
"within such further reasonable time as is convenient" does not, of 
course, extend the time during the whole length of the patent. To 
adopt such a construction would be to deprive the covenant of any 
meaning. I think there would be no question of this if the words "as 
is convenient" were omitted ; and I do not regard them as contributing 
any definite extension of the time. Indeedl, I can see very little that 
they add to the words "within such. reasonable time." They can hardly 
be held to signify more than that defendant should not disarrange its 
ordinary business for the purpose of putting in the complainant's eleva- 
tors. 

Therefore, the tenth paragraph appears to me to bind the defendant 
to find a place within which it can put the apparatus into practical use 
within a reasonable time, and the four years which have elapsed since 
the test proved the apparatus satisfactory is a reasonable time. I must 
conclude, therefore, that the defendant is in default upon the contract. 
Before accepting the apparatus, it should have ascertained whether its 
business opportunities justified it in assuming that it could find a place 
to install the apparatus, for, although it may honestly and bona fide at 
the present time find that it was mistaken in its judgment or in the 
value of the apparatus, that is a mistake the responsibility of which it 
must bear. In short, I cannot interpret the stipulation as no more than a 
promise to use the apparatus, if in any case it might from time to time 
find it useful. But, although this construction puts the defendant in 
default, it by no means justifies the relief in equity which the complain- 
ant demands. As I have already said, the stipulation in no way indi- 
cates the number of elevators which the defendant should install, and 
that omission, indeed, was probably necessary from the nature of the 
business. Therefore the default in question would have been answered 
by the installation of a few elevators, because although the defendant 
promised absolutely to put in some elevators, and impliedly promised 
to put in all that it reasonably could with due regard to its business in- 
terests, still, if it had put in two or three, it would not have been in de- 
fault upon the absolute part of its covenant, and to show a dlefault upon 
the implied part the complainant must show that it has unreasonably or 
in bad faith refused to put in others. In other words, although its ob- 
ligation was absolute to put the apparatus into some practical use within 
a reasonable time, the degree of such use necessarily depended upon 
the opportunities of the defendant's business. Now, in so far as con- 
cerns the breach of what I have called the absolute part of the defend- 
ant's obligation — that is, the requirement to put the apparatus to some 
practical use — it is not enough to base a rescission upon. That part of 
the covenant certainly does not go to the whole consideration as it must 
if rescission is to be granted. KauflFman v. Raeder, 108 Fed. 171, 52 
C. C. A. 126 ; Howe v. Howe & Owen Ball Bearing Co., 154 Fed. 820, 
83 C. C. A. 536. It is no doubt true that it is impossible to assess the 
damages upon that breach, but if I am right in construing the absolute 
undertaking to be wholly indefinite in degree, and if it would be satis- 
fied by any small performance, obviously it was very far from going 
to the whole consideration, and the impossibility of assessing damages 
will not be enough. 
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To succeed, therefore, the complainant must show that the implied 
and substantial part of the stipulation has been violated, and that the 
defendant has failed to exert itself in. good faith to install his apparatus 
wherever in reason it was feasible. That covenant was the real induce- 
ment for the assignment of his patents, and it was from the royalties 
so arising that he was to be paid. In proof of such a default he in- 
stances the four buildings which have been mentioned in the statement 
of facts. There seem to have been good reasons in each case why the 
defendant should not have put in the complainant's elevators. In the 
case of the Ritz-Carleton Hotel, I do not think the defendant need have 
put in 18 or '20 elevators of a type which it had only tested in its 
factory. As I have said, that test in my judgment bound it to try the 
elevators practically, but it is one thing to make practical use and an- 
other to put in upon one contract a great bank of so many. In the case 
of the Metropolitan Tower, it cannot be said that Brown's letter which 
controlled the architect was the act of the defendant at all, and, even if 
it were, there were obviously good reasons which justified the defend- 
ant declining on such an extraordinary building to put in a device nec- 
essarily as yet somewhat experimental. In the case of the Beaver 
Building the needs of the customer were supplied at less expense, and 
certainly the defendant was required to db the work as economically 
as it reasonably could. There remains, therefore, the Park Row Build- 
ing, and the complainant does not contradict the fact that the negotia- 
tions were still pending when he attempted to rescind the contract. 
This absolves the defen&nt. 

Upon the proofs, therefore, I do not think that the complainant has 
yet shown any such default as would justify his rescission. In saying 
this I am aware of the difficulties under which th^ complainant labors, 
which may be such as prevent him from obtaining justice even when the 
defendant is in fact doing him injustice. Those difficulties are, how- 
ever, inherent in the position in which he has placed himself in giving 
over his patents to the defendant upon an undertaking which didi not 
define the amount of "practical use," to which they must be put. In 
so doing he necessarily put himself in their control, and he cannot re- 
treat from the position without some affirmative proof that they have 
abused that control. The degree to which they could in fact exploit his 
invention dlepends upon their business opportunities for its use, and. 
until he can show that they have failed substantially to avail themselves 
of some such opportunities, his difficulties necessarily arise from the 
fact that he has chosen imwisely. Therefore I shall be obliged to dis- 
miss this bill. 

However, in view of the fact that in my judgment the defendant is 
in actual, although not serious default, and in view of the fact that a 
decree speaks from the time when it is filed, if the complainant po 
wishes, I will enter no decree but hold the suit open, and he may, if 
so advised, present further proofs at any time upon application to the 
court, which will show that the defendant's default is such as goes to 
the substance of the contract. Moreover, if the complainant sees fit to 
accept a dismissal, I will impose costs on the defendant. 
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MARVEL BUCKLE CO. et al. v. ALMA MFG. CO. et aL 
(arcult Court, D. Maryland. June 27. 1910.) 

1. Patents (f 141*) — ^Reissue— Identity op Invention. 

A patentee Is not entitled to claim in a reissue a feature of the device 
not claimed in the original patent as a part of his invention, although it 
was incidentally shown or Indicated in the drawings. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. f§ 206-213; Dec 
Dig. § 141.*] 
Z Patents (§ 328*) — Validity of Reissue— Buckle. 

The Barabasz reissue patent, No. 12,855 (original No. 377,035). for a 
single piece sheet metal buckle, is void ; the claims being for a different 
invention from that claimed in the original patent 

In Equity. Suit by the Marvel Buckle Company and M. Barabasz 
against the Alma Manufacturing Company, H. Kerngood, president, 
I. Blum, vice president, M. Hecht, of J., secretary, and S. B. Sonne- 
bom, treasurer. Decree for defendants. 

Morris A. Soper and A. V. Cushman, for complainants. 
Sylvan Hayes Lauchheimer, Livingston Gifford, and Charles F. 
Jones, for defendants. 

ROSE, District Judge. The individual complainant is the inventor 
to whom reissued letters patent 12,855 were granted September 22, 
1908. He still owns them. The Marvel Buckle Company is a cor- 
poration. It holds an exclusive license under such patent. The bill 
says that the defendants infringe its second, fifth, and sixth claims. 
A number of defenses were set up. The original patent, 877,035, 
dated January 21, 1908, and its reissue in suit, are each for an im- 
provement in single piece sheet metal buckles. 

The respondents have put in evidence 53 prior patents. Forty- 
nine of these relate to single piece buckles. Numerous witnesses 
have told about buckles made and used before the application for the 
original of the patent in suit. Many specimens of such buckles have 
been filed as exhibits. The respondents say that, in view of the 
prior state of the art thus shown^ there was no invention in any- 
thing which Mr. Barabasz claims to have done. They assert that 
all the new things in his buckles are both obvious and trivial. It 
is agreed that at the time of his application the buckle art was already 
overcrowded. I am inclined to believe that Mr. Barabasz's chan- 
ges and adaptations are not inventions. It is, however, not necessary 
so to decide, nor indeed to consider, more than one of the defenses 
relied on. 

The invention set forth in the claims in suit, if it be an invention 
at all, is in my opinion a' different invention from that of the orig- 
inal patent. If I am right, the bill must be dismissed. I shall briefly 
state the reasons which lead me to this conclusion. In the original 
patent Mr. Barabasz stated that he had invented two things — a pe- 
culiarly shaped buckle tooth for the purpose of lessening the wear 
on the strap used with the buckle; second, a depressed crossbar in 

•For othw cases see same topic it S numbbr in Dec. St Am. Digs. 1907 to data, St Rep'r Indaxaa 
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the buckle, the object of which was to prevent a hump in tlie strap 
when passed through the buckle. The patent gives no hint that the 
inventor had an3rthing else in mind. Such a shaped tooth was not 
new. A depressed crossbar was not new. It is admitted that the 
respondents never have used the peculiar Barabas? tooth. Indeed, 
the inventor and his licensee do not appear themselves ever to have 
used it in the buckles made by them for sale. They certainly no 
longer use it. Some of the defendants' buckles which the complain- 
ants say infringe have neither the peculiar tooth nor the depressed 
crossbar. In those buckles the teeth still tear the strap. The strap 
still forms a hump. 

The complainants say that such buckles infringe their rights because 
the real invention is to be found neither in the tooth nor in the bar, 
but in something else and different. In their brief they assert that 
Mr. Barabasz had been trying for years to produce a buckle which 
could be blanked and formed from sheet metal in a single piece, and 
of such construction that the buckle would ''stand the work of fin- 
ishing in manufacture (tumbUng in a rumble); and, second, the 
action of the power pressing iron such as is used by wholesale 
clothing manufacturers, without such percentage of breakage as 
would render their manufacture and use an uncertain commercial 
venture." Mr. Barabasz, who is a priest of the Roman Catholic 
Church and the rector of the Church of the Holy Rosary in Balti- 
more City, has for years, it is true, been working on buckles. The 
original of the patent in suit is the fifth buckle patent which has 
been granted him. In not one of the five is there a hint or sugges- 
tion that he was seeking a buckle that would withstand the rough 
usage of the rumble and the pressing iron. This purpose first ap- 
pears in the application for the reissued patent in suit. Mr. Barabasz 
then, and not until then, told the Patent Ofiice that a material part 
of his original invention was a discovery that a buckle could be 
made in which the tooth and crossbar or bars were all housed within 
the ends and side bars and within the intumed flanges of such ends 
and side bars. It is true that in the buckle shown in the drawings 
of the original patent the teeth and crossbar were housed within the 
end and side bars and their inturned flanges, but, so far as the patent 
shows, no importance was attached by the inventor to that detail 
of the construction. In the reissued patent this feature is made an 
element of each of the three claims in suit. 

Before the application for the reissue, the respondents had put 
on the market buckles which were very similar to the buckles shown 
in the original Barabasz .patent 877,035, except that none of these 
buckles had the peculiarly shaped teeth of that patent. Respondents 
called one of these buckles the "Wonder." As always in this class 
of cases, they assert that tfie name was chosen without thought that 
it was a synonym for "Marvel." Quite as naturally the complainants 
believed and believe that the name was selected with that thought 
and none other. For the purposes of this case it may be assumed 
that the complainants are right in this matter. It does not follow 
that a reissued patent can be sustained merely because the alleged 
infringers have done things inconsistent with the maintenance of a 
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highly ethical standard of conduct. If the fact be that much they 
have done is open to criticism in a forum of morals, this case in 
that, as in other respects, much resembles Parker & Whipple Co. v. 
Yale Clock Co., 123 U. S. 87, 8 Sup. Ct. 38, 31 L. Ed. 100. There, 
as here, the drawings of the original patent showed the feature upon 
which were based the new claims first appearing in the reissued pat- 
ent. There the infringer was the very corporation which had been 
employed by the owner of the original patent to manufacture the 
patented clocks. No alleged infringer 'Coujd well have put itself 
in a position less likely to appeal to the sympathies of the court. 
It was, however, held : 

"That what was suggested or indicated In the original specifications, draw- 
ing, or Patent Office model Is not to be considered as a part of the Invention 
intended to have been covered by the original patent nnless it can be seen 
from a comparison of the two patents that the invention which the original 
patent was Intended to cover embraced the things thus suggested or indicated 
in the original specifications, drawings, or Patent OfiSce model, and unless the 
original specifications indicated that those things were embraced in the inven- 
tion intended to have been secured by the original patent*' 

That case is decisive of this. The subsequent case of Topliff 
V. ToplifF, 145 U. S. 170, 12 Sup. Ct. 825, 36 L. Ed. 658, quite as 
distinctly declares that a reissue must be for the same invention 
as the original patent, as such invention appears from the specifi- 
cations and claims of such original. 

In this case each of the three claims in suit contain an element which 
from the specifications and claims of the original patent cannot be 
said to have formed at part of the invention there described and 
claimed. 

I will sign a decree dismissing the bill of complaint. 



OHADELOID CHEMICAL CO. v. DAXB VARNISH CO. et aL 

(Circuit Court, E. J). New York. August 2, 1910.) 

Patents (§ 328*) — Infringement. 

A preliminary injunction granted against Infringement of the Ellis pat- 
ent. No. 714,880, for paint remover. 

In Equity. Suit by the Chadeloid Chemical Company against the 
Daye Varnish Company and Mayer Daxe, alias Mayer Goldstein. On 
motion for preliminary injunction. Motion granted. 

Duncan & Duncan (Harry L. Duncan, of counsel), for complainant, 
Herman R. Elias, for defendants. 

CHATFIELD, District Judge. I see no reason why an injunction 
should not issue. The Ellis patent has been frequently adjudicated 
valid in terms broad enough to cover the defendants* composition 
and process. Infringement seems to be clear, and the only defenses 
are prior use (which is not satisfactorily shown) and a slightly differ- 
ent composition procured by the use of petroleum jelly and kerosene. 

•For other cases see same topic A S numbbb In Dec. * Am. Digs. 1907 to date, A Rep'r Indexe* 

Digitized by VjOOQIC 



UNITED STATES Y. BUTLER BROS. 1003 

These latter ingredients are within the general terms of the Ellis 
claims as previously held valid, and also within the specified materials 
of the Ellis patent. The Daxe patent, No. 948,814, of February 8, 
1,910, seems to have been granted for the particular formula used with 
petroleum jelly and kerosene in exact quantities or proportions. The 
kerosene is claimed to be an additional or new element over the Ellis 
formula, but is in such slight proportion and so plainly indicated in the 
composition of the Ellis patent as to make no new product, but merely 
an equivalent variation of the complainant's preparation. 
The injunction pendente lite may be issued. 



UNITED STATES v. BUTLER BROS. 

(Qrcult Court, N. D. IHinols. May 27, 1910.) 

No. 29,587 (2,080). 

OusTOKS Duties (| 87*) — CJlassification— "Dolls"— Bath Babies— Position 
Babies. 

Bath babies and position t>able8 are "dolls," within the meaning of Tar- 
iff Act July 24, 18»7. e. 11. « 1, Schedule N. par. 418, 30 Stat 191 (U. S. 
Gomp. St 1901, p. 1674), and are dutiable as such, rather than as china 
toys, under Schedule B, par. 95, 30 Stat 156 (U. S. Gomp. St 1901, p. 
1633). 

[Eid. Note. — ^For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The Board of General Appraisers in the decision below sustained 
the importers' protests against the assessment of duty by the collector 
of customs at the port of Chicago. The assessment was under Tariff 
Act July 24, 1897, c. 11, § 1, Schedule B, par. 95, while the importers 
contended for classification under Schedule N, par. 418, the pertinent 
provisions of which read as follows : 

"95. CHlna ♦ • • ware, including * ♦ ♦ toys • • • decorated 
or ornamented in any manner." 

"418. Dolls, doll heads, toy marbles of whatever materials composed, and 
all other toys not composed of ♦ ♦ ♦ china, • • ♦ not speciaUy pro- 
vided for in this act" 

The opinion filed by the Board of General Appraisers reads in part 
as follows: 

"HAY, General Appraiser. The appraiser returned the merchandise in ques- 
tion as 'position babies' and *bath babies.' ♦ ♦ ♦ The samples in the case 
at bar make it perfectly clear that the merchandise in question must be classi- 
fied as dolls, to come under the toy paragraph, as they are composed of china 
or bisque, and toys composed of these materials are expressly excepted from 
the operation of that paragraph. From the testimony in the case, however, 
and an examination of the samples, we are convinced that the merchandise in 
question falls within the definition of the word 'dolls.' In the Century Dic- 
tionary it is said that a doll is a 'puppet representing a child, usually a little 
girl (but also sometimes a boy or a man, as a soldier, etc.), used as a toy by 
children, especially by girls.' The articles in question, we think, respond to 
this definition, and the testimony in the case at bar reinforces this conclusion. 

*For other cases see same topic ft S humbsb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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The protests are therefore sustained and the collector directed to reliquldate 
the entries accordingly." 

Edwin W. Sims, U. S. Atty., and D. Frank Lloyd; Asst. U. S. Atty. 
Gen. (William A. Robertson, Special Atty., of counsel), for the United 
States. 

Lester C. Childs, for importers. 

CARPENTER, District Judge. Decision affirmed. 



UNITED STATES ex rel. FRIEDMAN et al. v. UNITED STATES 
EXPRESS CO. 

(District Court, W. D. Arkansas, Ft. Smith Division. July 13, 1910.) 

1. MAi7DAm7S (§ 133*) — ^Interstate Ck)MMEBCE— Express Companies— Tbans- 

, PORTATION OF INTOXICATING LiIQUORS. 

Interstate Commerce Act Feh. 4, 1887, c. 104, J 3 (24 Stat. 380 [U. S. 
Comp. St. 1901, p. 3155]), makes it unlawful for any common carrier sub- 
ject to the act to make or give any undue or unreasonable preference or 
advantage to any particular person or locality or description of traffic, 
or to subject any particular person, locality, or description of traffic to 
any undue or unreasonable prejudice in any respect whatsoever. Held 
that, where an express company doing Interstate business refused ship- 
ment of intoxicating liquors offered by petitioners in Arkansas for trans- 
portation to purchasers in that portion of Oklahoma formerly called the 
Indian Territory, petitioners were entitled^ under such section to man- 
damus to compel the express company to transport and deliver such liquor 
as an article of commerce not prohibited by law from being' Introduced 
into that part of Oklahoma to which it was consigned. 

[Ed. Note. — For other cases, see Mandamus, Cent Dig. S 268; Dec 
Dig. S 133.*] 

2. States (| 9*) — ^Admission into Union— Effect. 

Since. Congress has no power to admit a state into the Union exc^t on 
an equal footing with the original states In accordance with the rights, 
powers, and duties defined by the Constitution, the admission of Oklahoma 
fixed her status and that of her people as that acquired by the other 
states of the federal Union, under the (Constitution, anything in the en- 
abling act (Act June 16, 1906, c. 3335, 34 Stat 267 [U. S. Oomp. St Supp. 
1909, p. 155]) to the contrary notwithstanding; and conferred on such 
state the exclusive power to enact its own laws, regulating Intrastate 
commerce and in the exercise of its police powier regulating the introduc- 
tion and sale of intoxicating liquors. 

[Ed. Note. — For other cases, see States, Cent Dig. § 4 ; Dec. Dig. i 9.*] 

8. COMlkCERCB (§ 15*)-^lNTERSTATE OOMMERCB^— SUBJECTS— INTOXICATING LIQ- 
UORS. 

Intoxicating liquors are articles of commerce so far as the Interstate 
commerce law is concerned, and hence no state may prohibit their intro- 
duction within its borders. 

[Ed. Note. — ^For other cases, see Commerce, Dec. Dig. § 15.*] 

4. Indians (§ 35*) — Introduction of Liquor Into Indian Territory— Stat- 
utes— No nintercourse Act— Repealed. 

Since by the enabling act by which Oklahoma was admitted into the 
Union (Act Cong. June 16, 1906, c. 3335, 34 Stat. 267 [U. S. Comp. St. 
Supp. 1909, p. 155]), the state was left with jurisdiction of the introduc- 
tion of intoxicating liquors from Oklahoma into that part of the state 

*For other cases see same topic & 8 mumbbb in Dec. St Am. Digs. 1907 to data. Jk Rep'r Indexes 
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known as Indian Territory, and was authorized to control the sale of 
liquor through Its own courts, the nonintercourse act (Act Cong.- Jan. 30, 
1897, c. 109, 29 Stat 506), forbidding the introduction of intoxicating 
liquors Into Indian Territory, was no longer In force in that part of 
Oklahoma formerly known as Indian Territory after Its admission as a 
state so as to prevent the Introduction therein of liquor from Arkansas 
In Interstate commerce. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. S 35.*] 

Petition for mandamus by the United States, on relation of Louis 
Friedman and another, doing business as Friedman & Co., against the 
United States Express Company. Demurrer to petition overruled. 

The complainants filed their petition for a mandamus to compel the defend- 
ant to accept and transport Intoxicating liquors to complainants' customers 
residing In that part of the state of Oklahoma commonly known as the Indian 
Territory. The petition was filed under section 10 of the act of Congress ap- 
proved March 2, 1889 (Act March 2, 1889, c. 382, 25 Stat. 862 [U. S. Ck)mp. St. 
1901, p.. 3172]), which la as follows: 

"Sec. 10. That the Circuit and District Courts of the United States shall 
have jurisdiction upon the relation of ^ any person or persons, firm, or corpora- 
tion, alleging such violation. by a conunon carrier, of any of the provisions of 
the act to which this is a supplement and all acts amendatory thereof, as pre- 
vents the relator from having Interstate traflSc moved by said, common carrier 
at the same rates as are charged, or upon terms or conditions as favorable as 
those given by said . common carrier for like trafiSc under similar conditions 
to any other shipper, to issue a writ or writs of mandamus against said com- 
mon carrier, commanding such common carrier to move and transport . the 
traffic, or to furnish cars or other fadlltlee for transportation for the party 
applying for the writ: Provided, that, If any question of the fact as to the 
proper compensation to the comoMn carrier for the service to be enforced by 
the writ is raised by the pleadings, the writ of . peremptory mandamus may 
issue, notwithstanding such question of fact is undetermined, upon such terms 
as to security, payment of money Into the .court, or otherwise, as the court 
may think proper, pending the determination of the question of fact: Pro- 
vided, that the remedy hereby given by writ of mandamus shall be cumula- 
tive, and shall not be held to exclude or Interfere with other remedies pro- 
vided by this act or the, act to which it Is a sui^lement." 

Complainants allege, in substance, the receipt of mall orders from custom- 
ers residing in that country. Complainants put up the goods in suitable pack- 
ages for shipment and transportation, marked and branded as required by the 
laws of the United States for the shipment of intoxicating liquors by common 
carriers, for shipment to various points in that portion of the state of Okla- 
homa, formerly called the Indian Territory, and that these packages were 
offer^ to the defendant, who Is a common carrier and engaged in carrying 
goods from Ft Smith, Ark., to. points in that part of the state of Oklahoma 
formerly called the Indian Territory; that complainants had received bona 
fide orders as stated, and in response to said orders they tendered for ship- 
ment to said defendant the package consisting of intoxicating liquors with 
the amount of money charged by said express company for transportation to 
their customer at Mianford, in that part of Oklahoma known as the^ Indian 
Territory; that said express company refused to accept stld package for 
shipment, and refused to transport the same to the point stated ; that the 
package was properly marked and branded, as the United States laws require, 
and was not refused because 4t was not so properly marked and branded, but 
solely because it contained Intoxicating liquors. Complainarts further allege 
that such refusal on the part of said defendant to sblp any intoxicating liq- 
uors into. that ptrt of Oklahoma formerly known as the Indian Territory is 
an undue prejudice and disadvantage to complainants In tbeir business, and 
by such refusal they wlU sustain great loss, to remedy which they seek the 
relief. prayed for. 

*For other caaei nee same topic it 9 numbeb in Dec. ft Am. Dlgi. U07 to date, it Rep'r Indexei 
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There is a demurrer to the petition. An answer has also been filed, a^ 
companied by a stipulation of facts, and the whole case submitted to the court 
upon its merits. There are no facts in the answer and none in the stipula- 
tion which, in the opinion of the court, are hot raised also by the demurrer, 
and therefore they are omitted from the opinion. 

Youmans & Youmans, for complainants. 
C. E. & H. P. Warner, for defendant, 

ROGERS, District Judge (after stating the facts as above). The 
first question which this demurrer raises is whether the tenth section of 
the act of March 2, 1889, supra, authorizes this proceeding. That de- 
pends upon the further question as to whether the petition brings the 
case stated within the purview of the provisions of the interstate com- 
merce law. In the third section of art act to regulate commerce, ap- 
proved February 4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. 
Comp. St. 1901, p. 3156]), it is provided; 

"Sec. 3. That it shall he unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable preference 
or advantage to any particular person, company, firm, corporation, or locality, 
or any particular description of .traffic, in any respect whatsoever, or to sub- 
ject any particular person, company, firm, corporation, or locality, or any par- 
ticular description of traffic, to any undue or unreasonable prejudice or dis- 
advantage « in any respect whatsoever." 

A critical examination of that section makes it clear that it is un- 
lawful for any common carrier "to make or give any undue or unrea- 
soniable preference or advantage to * * * any particular descrip- 
tion of traffic, in any respect whatsoever, or to subject any * * * 
particular description of traffic to undue or unreasonable prejudice or 
disadvantage in any respect whatsoever." The allegations of the com- 
plaint make it clear that the case made is completely covered by that 
statute ; provided intoxicating liquor is an article of commerce and is 
not prohibited by law from being introduced into that part of the 
state of Oklahoma known as the Indian Territory, Whether intoxi- 
cating liquor is prohibited by law from being introduced into said 
territory depends upon the question as to whether or not the act of 
January 30, 1897 (Act Jan. 30, 1897, c. 109, 29 Stat. 506) is still in 
force as to that territory. 

The purpose of this legislation is obvious. Speaking historically the 
status of the Indian and that of the Indian Territory were in a transi- 
tion state. Congress was preparing the Indians for individual allot- 
ment, for American citizenship and statehood, and at the same time 
was endeavoring to guard the Indian from the evil consequences of 
intoxicating liquor and the sinister designs of unscrupulous people 
who might take advantage of their weakness for strong drink and de- 
spoil them of their properties. While this statute was in force, the act 
of Congress enabling Oklahoma to become a state was approved June 
16, 1906 (Act June 16, 1906, c. 3335, 34 Stat. 267 [U. S. Comp. St. 
Supp. 1909, p. 166]). It is insisted that the second paragraph of sec- 
tion 3 of that act (34 Stat. 269, 270) repeals the intercourse act of 
January 30, 1897, supra, which forbade the introduction of intoxica- 
ting liquors intD the Indian Territory. That section of the enabling 
act is as follows: 



Digitized by 



Google 



UKITED STATES V. UNITED STATES EXPRESS CO. 1009 

"Second. That the manufacture, sale, barter, giving away, or otherwise 
furnishing, except as hereinafter provided, of Intoxicating liquors within 
those parts of said state now known as the Indian Territory and the Osage 
Indian reseryation and within any other parts of said state which existed as 
Indian reservations on the first day of January, nineteen hundred and six. Is 
prohibited for a pt»rlod of twenty-one years from the date of the admission of 
said state into the Union, and thereafter until the people of said state shall 
otherwise provide by amendment of said constitution and proper state legis- 
lation. Any person Individual or corporate, who shall manufacture, sell, 
barter, give away, or otherwise furnish any intoxicating liquor of any kind, 
including beer, ale, and wine, contrary to the provisions of this section, or who 
shall, within the above-described portions of said state, advertise for sale or 
solicit the purchase of any such liquors or who shall ship or in any way con- 
vey such liquors from other parts of said state into the portions hereinbefore 
described, shall be punished, on conviction thereof, by fine not less than fifty 
dollars and by imprisonment not less than thirty days for each offense: Pro- 
vided, that the Legislature may provide by law for one agency under the 
supervision of said state in each incorporated town of not less than two thou- 
sand population in the portions of said state, hereinbefore described ; and if 
there be no incorporated town of two thousand population in any county In 
said portions of said state, such county shall be entitled to have one such 
agency, for the sale of such liquors for medicinal purposes ; and for the sale, 
for industrial purposes, of alcohol which shall have been denaturized by some 
process approved by the United States Commissioner of Internal Revenue; 
and for the sale of alcohol for scientific purposes to such scientific institutions, 
universities, and colleges as are authorized to procure the same free of tax 
under the laws of the United States ; and for the sale of such liquors to any 
apothecary who shall have executed an approved bond, in a sum not less 
than one thousand dollars, conditioned that none of such liquors shall be used 
or disposed of for any purpose other than in the compounding of prescrli>- 
tlons or other medicines, the sale of which would not subject him to the pay- 
ment of the special tax required of liquor dealers by the United States, and 
the payment of such si)eclal tax by any person within the parts of said state 
hereinabove defined shall constitute prima fade evidence of his intention to 
violate the provisions of this section. No sale shall be made except upon the 
sworn statement of the applicant in writing setting forth the purpose for 
which the liquor is used, and no sale shall be made for medicinal purposes ex- 
cept sales to apothecaries as hereinabove provided unless such statement shall 
be accompanied by a bona fide prescription signed by a regular practicing 
physician, which prescription shall not be filled more than once. Bach sale 
shall be duly registered, and the register thereof, together with the afifldavlts 
and prescriptions pertaining thereto, shall be open to Inspection by any of- 
ficer or citizen of said state at all times during business hours. Any person 
who shall knowingly make a false affidavit for the purpose aforesaid shall be 
deemed guilty of perjury. Any physician who shall prescribe any such liquor, 
except for treatment of disease which after his own personal diagnosis he 
shall deem to require such treatment, shall, upon conviction thereof, be pun- 
ished for each offense by fine of not less than two hundred dollars or by Im- 
prisonment for not less than thirty days, or by both such fine and imprison- 
ment; and any person connected with any such agency who shall be con- 
victed of making any sale or other disposition of liquor contrary to these 
provisions shall be punished by Imprisonment for not less than one year and 
one day. Upon the admlssiop of said state into the Union these provisions 
shall be immediately enforceable in the courts of said state." 

In considering this question we are compelled to assume that the 
Congress understood not only the status of the Indian, but also what 
would be the effect of admitting Oklahoma into the Union. as a sov- 
ereign state under the Constitution. The very title of the enabling 
act shows that Congress intended Oklahoma to "be admitted into the 
Union on equal footing with the original states"; but, if it had in- 
tended otherwise, the result would have been the same. Chief Justice 
180 F.— 64 
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Taney, in the Dred Scott Decision, 19 How. 446, 15 L. Ed. 691, in 
discussing the duties and powers of the federal goverament in acquir- 
ing additional territory, and the admission of states into the Union, 
said : 

'There is certainly no power given by the Constitution to the federal gov- 
ernment to establish or maintain colonies bordering on the United States or 
at a distance, to be ruled and governed at its own pleasure ; nor to enlarge Ks 
territorial limits in any way, except by the admission of new states. That 
power is plainly given; and if a new state is admitted, it needs no further 
legislation by Congress, because the Constitution itself defines the relative 
rights and powers, and duties of the state, and the citizens of the state and 
the federal government But no power Is given to acquire a territory to be 
held and governed permanently In that character." 

In Sands v. Manistee River Improvement Co.,' 123 U. S. 289, 8 
Sup. Ct. 113, 31 L. Ed. 149, Mr. Justice Field, speaking for the full 
court, in discussing the respective powers of the state of Michigan 
and the federal government, as affected by the ordinance of 1787, 
said : 

'There was no contract in the fourth article of the ordinance of 1787 re- 
specting the freedom of the navigable waters of the territory northwest of 
the Ohio river emptying into the St Lawrence, which bound the people of the 
territory, or of any portion of it, when subsequently formed Into a state and 
admitted into the Union. 

"The ordinance of 1787 was passed a year and some months before the Con- 
stitution of the United States went into operation. Its framers, and the 
Congress of the confederation which passed it, evidently considered that the 
principles and declaration of rights and privileges expressed In its articles 
would always be of binding obligation upon the people of the territory. 
The ordinance in terms ordains and declares that Its articles *shaU be con- 
sidered as articles of compact between the original states and the people and 
states in the said territory, and forever remain unalterable unless by common 
consent' And for many years after the adoption of the Constitution, its pro- 
visions were treated by various acts of Congress as in force, except as modi- 
fled by such acts. In some of the acts organizing x)ortions of the territory 
under separate territorial governments, it is declared that the rights and 
privileges granted by the ordinance are secured to the inhabitants of those 
territories. Yet from the very conditions on which the states formed out of 
that territory were admitted into the Union, the provisions of the ordinance be- 
came inoperative except as adopted by them. All the states thus formed 
were, In the language of the resolutions or acts of Congress, 'admitted into the 
Union on an equal footing with the original states In all reE9)ects whatever/ 
Michigan, on her admission, became, therefore, entitled to and possessed of all 
the rights of sovereignty and dominion which belonged to the original states, 
and could at any time afterwards exercise full control over its navigable 
waters except as restrained by the Constitution of the United States and laws 
of Congress passed in pursuance thereof. Permoli v. First Municipality of 
New Orleans^ 3 How. 589, 600 [11 .L. Ed. 739] ; Pollard v. Hagan, 3 How. 
212 [11 li. Ed. 5^] ; Escanaba C6. y. Chicago, 107 U< S. 678, 688 [2 Sop. Ct 
185, 27 L. B3d. 442] ; Van Brocklin v. Tennessee, 117 U. S. 151, 159 [6 Sup. 
Ct 670, 29 li. Ed. 845] ; Huse T. Glover, 119 U. S. 543, 546 [7 Sup. Ct 313, 
30 L. Ed. 487]." 

This principle was approved by Mr. Justice Bradley, speaking for 
the full court, in Williamette Iron Bridge Co. v. Hatch, 125 U. S. 9, 
8 Sup. Ct. 815 (31 L. Ed. 629), where this language occurred : 

"ThiB court has held that, when any new state was admitted into the 
Union from the North West Territory, the ordinance in question ceased to 
have any operative force in limiting its powers of legislation as compared 
with those possessed hy the original states. On the admission of any such 
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new state, It at once became entitled to and possessed all the rights of 
dominion and sovereignty which belonged to them. See the cases of Pollard's 
Lessee r. Hagan, supra; Permoli v. First Municipality, 3 liow. 589 [11 L. 
Ed. 7391 ; Escanaba CJo. v. Chicago ; Cardwell v. American Bridge Co. [113 U. 
S. 205, 5 Sup. Ct 423, 28 Ll Ed. 9591 ; Huse v. Glover, qua supra." 

In BoUn v. Nebraska, 176 U. S. 88, 20 Sup. Ct, 289 (44 L. Ed. 
882), Mr. Justice Brown said : 

"Upon the admission of a state it becomes entitled to and possesses all the 
tights of dominion and soyereigntj which belonged to the original states, 
and, in the language of the act of 1867 admitting the state of Nebraska, It 
stands ^pon an equal footing with the original states in all respects 
whatsoever.' " 

The same principle is approved in Ward v. Race Horse, 163 U. S. 
511, 16 Sup. Ct. 1076, 41 L. Ed. 244, where Mr. Justice White, begin- 
ning with Pollard v. Hagan, 3 How. 212, 11 L. Ed. 565, reviews a 
number of cases and upheld the doctrine stated. 

It must therefore be conceded that, when Oklahoma was admitted 
under the federal Constitution into the Union as a state, the act of 
admission gave to her all the powers and devolved upon her all the 
duties which belong to the other states under the Constitution, any- 
thing in the enabling act to the contrary notwithstanding. She could 
come into the Union in no other way. By virtue of the Constitution 
her admission fixed her status and that of her people, to the people of 
other states, to the other states themselves, and to the federal govern- 
ment. Congress cannot exact of a state — even a state coming into 
the Union — the surrender or waiver of any of the constitutionally in- 
herent powers of sovereignty under the Constitution or such as be- 
long to the original states; nor can a state either surrender or stip- 
ulate away any of its sovereignty or render herself less sovereign than 
the other states. Bearing these principles in mind, Congress knew 
that the moment Oklahoma was admitted into the Union as a state 
that the laws regulating interstate commerce must apply to Oklahoma 
as to all the other states ; it knew that the power over intrastate com- 
•merce would inure to the state of Oklahoma by the act of admission ; 
it knew that Oklahoma must enact its own laws regulating intrastate 
commerce, for the simple reason that the power to enact such laws had 
not been granted to Congress; it knew that the great body of laws 
traceable to the police power of the state must be enacted by the state 
for the same reason. Congress knew that intoxicating liquors were 
articles of commerce, so far as the interstate commerce law was con- 
cerned, and that no state could prohibit their introduction within its 
borders. Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 
128 ; Vance v. Vandercook, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 
1100; Adams Express Co. v. Kentucky, 214 U. S. 218, 29 Sup. Ct. 
633, 53 L. Ed. 972 ; Atlantic Coast Line v. Wharton, 207 U. S. 328, 
28 Sup. Ct. 121, 62 L. Ed. 230; U. S. Rev. St. § 5258;* sections 238, 
239, 240 of the act of March 4, 1909 (Act March 4, 1909, c. 321, 35 
Stat. 1136, 1137 [U. S. Comp. St. Supp. 1909, p. 1464]), entitled "An 
act to codify, revise and amend the penal laws of the United States, 
wherein regulations for the shipment of intoxicating liquors from one 
state or territorjr to another state or territory arc provided, and heavy 
penalties prescribed for violating the same." 

»U. 8. Comp. St IMl. p. t6U. 
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Now, let US look a moment to that part of the enabling act quoted 
above. Its scrutiny discloses that it simply required that Oklahoma 
should make that part of the enabling act in relation to the manufac- 
ture and sale of intoxicating liquors a part of its Constitution. In- 
deed, the incorporation of that provision of the enabling act into the 
Constitution of Oklahoma was made a condition precedent to its ad- 
mission into the Union. Oklahoma complied with it and was admit- 
ted. On its face Congress did not undertake to enforce the enabling 
act; it did not seek to force Oklahoma into the Union. The very 
last sentence of that part of the act quoted shows that Congress in- 
tended that Oklahoma should adopt and then enforce it. It says: 

'*npon the admission of the state Into the Union these provisions shall be 
immediately enforceable in the courts of the state." 

What was the purport of^ the provisions which were to be enforce- 
able by the state? They were not provisions forbidding the introduc- 
tion of intoxicating liquors into the state of Oklahoma. Neither Okla- 
homa nor any other slate has any power to regulate interstate com- 
merce. That power has been confided by all tihe states to the Con- 
gress. It is a plenary power, and all the legislation that is valid 
relating to interstate commerce is traceable to that power. Congress 
could not delegate its exercise to a state. To do so would be a viola- 
tion of its duty to every other state and an abdication of its constitu- 
tional functions to that extent. That Congress realized this is mani- 
fest from the very terms of the enabling act. The act dealt solely 
with the manufacture and disposal of intoxicating liquor within that 
part of Oklahoma known as the Indian Territory, and the shipment 
and conveyance of intoxicating liquors from other parts of the state of 
Oklahoma into the Indian Territory and into certain reservations with- 
in the state. These were provisions clearly within the police power of 
the state, and properly enforceable by the state, in the event Congress 
saw fit to withdraw its jurisdiction from over the Indians. Matter of . 
HeflF, 197 U. S. 608, 26 Sup. Ct. 612 (49 L. Ed. 848). The court says : 

"But it is contended that, although the United States may not punish under 
the police power the sale of liquor within a state by one citieen to another, 
it has power to punish such sale if the purchaser is an Indian. And the 
power to do this is traced to that clause of section 8, art. 1, of the Constitu- 
tion, which empowers Congress *to regulate commerce with foreign nations, 
and among the several states, and with the Indian tribes.' It is said that 
commerce with the Indian tribes includes commerce with the members there- 
of, and Congress having power to regulate commerce between the white men 
and the Indians continues to retain that power, although it has provided that 
the Indian shall have the benefit of and be subject to the civil and criminal 
laws of the state and shall be a citizen of the United States, and therefore a 
citizen of the state. But the logic of his argument ImpUes that the United 
States can never release itself from the obligation of guardianship; that 
so long as an individual Is an Indian by descent, Congress, although it may 
have granted all the rights and privileges of national and therefore state 
citizenship, the benefits and burdens of the laws of the state, may at any time 
repudiate this action and reassume its guardianship, and prevent the Indian 
from enjoying the benefit of the laws of the state, and release him from 
obligations of obedience thereto. Can it be that because one has Indian, and 
only Indian, blood in his veins, he is to be forever one of a special dass over 
whom the general government may in its discretion assume the rights of 
guardianship which It has once abandoned, and this whether the state or the 
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Indiyidual himself conseuts? We think the reach to which this argument 
goes demonstrates that It Is nnsouud." 

But the act went further : It provided for the sales of intoxicating 
liquor under certain stringent restrictions in certain towns in the In- 
dian Territory of 2,000 population, and, if there were no such towns 
in any county, then for one place for the sale of intoxicants in each of 
such counties, and also for certain other sales not necessary to men- 
tion, but which appear in that act. Those parts of the enabling act 
to which I have just referred do not purport to be enforceable by the 
federal government, nor were they to be enforceable by Oklahoma 
until it became a state. If Oklahoma had declined to accept the terms 
of the enabling act and to become a state of the Union, the provisions 
referred to would not have been enforceable at all. The logic of the 
argument to the effect that the enabling act repealed the intercourse 
act of January 30, 1897, leads to the conclusion that the enabling act, 
having repealed the intercourse act, left the Indian Territory, from the 
date of the act until Oklahoma was admitted as a state, without any 
protection whatever from the introduction of liquor into it. Such a 
result could not have been in the contemplation of Congress, or it 
never would have provided the protection for the Indian contained in 
the enabling act itself. 

In Pickett v. United States, 216 U. S. 460, 30 Sup. Ct. 267, 54 L. 

Ed. , the Supreme Court of the United States said with reference 

to the construction of a statute that: 

"No construction should be adopted, if another equally admissible can be 
given, which would result In what might be called a Judicial chasm." 

Moreover, it is clear that the intercourse act was not repealed, as 
applied to all tribes of Indians. It was so held in U. S. v. Sutton, 215 

U. S. 291, 30 Sup. Ct. 116, 54 L. Ed. . But if not repealed by the 

enabling act, was it repealed otherwise, as to the Indian Territory, by 
reason of the course of legislation and the admission of the state of 
Oklahoma into the Union? The investigation of this subject has 
brought under review the most voluminous and incongruous mass of 
legislation I remember to have encountered in any one case, not to 
mention decisions 'of the courts not altogether harmonious. Draper 
V. U. S., 164 U. S. 244, 17 Sup. Ct. 107, 41 L. Ed. 419. Because of 
the importance of the question I have spared no labor to try to reach 
a sound conclusion. In stating it, no effort will be indulged to re- 
view either the decisions or the legislation. A brief historical refer- 
ence should be made to the political, social, and legal status of the 
Indians in the Indian Territory, and of the Indian Territory itself. 
When Oklahoma was admitted as a state in the Union, the whole of 
Oklahoma Territory, including the Indian Territory, had been sur- 
veyed, and allotments had been made except as to certain lands con- 
taining minerals and certain forest reservations, which were still held 
in trust by the United States for the Indian. Individual patents had 
been issued, or were in process of issuance, to the allottees; their 
tribal governments had been abolished; many thousands of United 
States citizens, including foreigners pursuing all the lawful avocations 
of life, resided there; and towns and cities, with municipal govern- 
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merits, and general laws, and courts, were in full operation. By the 
enabling act United States courts were created, and it was provided 
that: 

•The Circuit and District Courts for each of said districts, and the judges 
thereof, respectively, shall possess the same powers and jurisdiction and 
perform the same duties required to be performed by the other circuit and 
ditrict courts and judges of the United States, and shall be governed by the 
same laws and regulations/' 

It was also provided that the laws of the territory of Oklahoma, so 
far as applicable, "shall extend over and apply to said state until 
changed by the Legislature." True, the United States imposed cer- 
tain restrictions as to certain classes of Indians upon the alienation of 
their lands, and reserved the power to enforce these, and to enact 
other legislation for the protection of the Indians and their property. 
They were all citizens of the United States, and citizens of the state of 
Oklahoma. The United States reserved no power, in express terms, 
of sole and exclusive jurisdiction over the Indian Territory or the 
Indians ; on the contrary, all the citizens of Oklahoma were made sub- 
ject to the jurisdiction of the state of Oklahoma, except as to certain 
reserved powers mentioned in the act, and which in no sense invaded 
or attempted to invade the police powers of the state. The nature of 
these reserved powers will be better understood by an examination of 
the case of United States v. J. P. Allen et al., and 16 other cases dis- 
posed of in one opinion by the Eighth Circuit Court of Appeals at the 
May term, 1910 (179 Fed. 13). The question in those cases was 
whether the United States could maintain in its own name suits to en- 
force restrictions upon the alienation by the Indians of their lands, 
made in violation of certain statutes and treaty stipulations. The 
case arose in Oklahoma. Among other things the court said : 

'*Much of the briefs is devoted to arguments deduced solely from the fact 
that Congress has conferred national citizenship upon the Indians. These 
arguments have been frequently presented to the courts; but, so far as we 
are aware, they have never defeated the exercise of national authority over 
the Indian except In the Heff Case, 197 U. S. 488 [25 Sup. Ot 506, 49 L. Ed. 
848]. That decision, however, as now explained by the Supreme Court In 
United States v. Celestlne. 215 U. S. 278 [30 Sup. Ct- 93, 54 L. Ed. — ^], 
lends no support to the defendants. The case arose under the general allotment 
act of 1887. That statute provides that upon the completion of the allotments, 
the Indians 'shall have the benefit of, and be subject to, the laws, both civil 
and criminal, of the state.' Mr. Justice Brewer carries this feature of the 
statute through his opinion at every step as the basis of the decision of the 
court. He has now removed all possible doubt on the subject by his opinion 
In the Celestine Case, where he expressly states that the Heff opinion rests 
upon the fact that under the general allotment act Congress has, by direct 
provision, entirely renounced Its own authority over the Indians, and sub- 
jected them to the laws of the state, both civil and criminal. The decision of 
the Heff Case simply gives effect to this positive declaration of the legislative 
intent In Its dealings with the five civilized nations, Congress has been at 
great pains to Indicate a different purpose. Here It has from time to time 
down to the organic act admitting Oklahoma, and the provisions which It In- 
sisted should be embodied In the Constitution of that state, reserved to itself 
express authority to pass such laws with respect both to the Indians and their 
lands, as shall In Its judgment seem wise. In the present case, though it con- 
ferred citizenship upon the Indians, It accompanied its grant of the allotments 
to them with an express provision against their alienation. The difference be- 
twe^i the present case and the Heff Case is this: In the former case Congress 
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expressly renounced its own authority over the Indians, and subjected them 
to the laws, both civil and criminal, of the state. Here Congress, with equal 
explicltness, has imposed a restraint upon the alienation of allotments. It is 
as much the duty of the courts to give effect to the legislative intent in the 
present case as in the former. See, also, U. S. v. Sutton, 215 U. S. 291 
[30 Sup. Ct 116, 54 L. Ed. — ]:* 

The Heff Case, referred to in that opinion, arose in the state of 
Kansas. Heff was indicted under the act of January 30, 1897, now 
under consideration, in the United States District Court iii Kansas 
for selling one Butler, a Kickapoo Indian, two quarts of beer. Butler 
belonged to the Kickapoo Tribe of Indians, was under the charge of 
an Indian superintendent, and had taken his allotment, and was a citi- 
zen of Kansas and of the United States ; the Kickapoo reservation be- 
ing within the state of Kansas. The late Mr. Justice Brewer, in dis-» 
cussing that case, said : 

"In this republic there Is a dual system of government, national and state. 
£)ach within its own domain is supreme, and one of the chief functions of this 
court Is to preserve the balance between them, protecting each in the powers 
it possesses and preventing any trespass thereon by the other. The general 
police power is reserved to the states, subject, however, to the limitation that 
in Its exercise the state may not trespass upon the rights and powers vested in 
the general government The regulation of the sale of intoxicating liquors is 
one of the most common and significant exercises of the police power. And 
so far as it is an exercise of the police power it is within the domain of state 
Jurisdiction," 

Later, after discussing different phases of the case, he concludes 
by saying: 

-We are of the opinion that when the United States grants the privileges 
of citizenship to an Indian, gives to him the benefit of and requires him to 
be subject to the laws, both civil and criminal, of the state, it places him out- 
side the reach of police regulations on the part of Ck)ngre8s ; that the emanci- 
pation from federal control thus created cannot be set aside at the instance 
of the government without the consent of the individual Indian and the state : 
and that this emancipation from federal control is not affected by the fact 
that the lands it has granted to the Indian are granted subject to a con- 
dition against alienation and incumbrance, or the further fact that it 
guarantees to him an interest in tribal or other property. 

"The District CJourt of Kansas did not have Jurisdiction of the offense 
charged, and therefore the petitioner is entitled to his discharge from im- 
prisonment" 

The Heff Case does not offend against the Allen Case, supra. But 
it was a case of selling, not introducing. The Sutton Case, supra, was 
an indictment for introducing upon ^ certain Indian allotment within 
the limits of the Yakima Indian reservation in the state of Washing- 
ton. The case was tried in the District Court of the United States 
for the Eastern District of that state, and was also brought under the 
act of January 30, 1897. A demurrer was interposed to the indict- 
ment, and sustained for want of jurisdiction in the District Court. 
On writ of error the Supreme Court Faid : 

"In this offense neither race or color are significant The Indians, as wards 
of the government, are the beneficiaries; but for their protection the pro- 
hibition is against all, white man and Indian alike. Legislation of this na- 
ture has been for a long time in force. Section 4, c. 174. Act July 9, 1832, 4 
Stat 664 ; section 2139, Rev. St If the Yakima reservation were within the 
limits of a territory, there would be no question of the validity of the statute 
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under whlcji this Indictment was found ; but the contention Is that the offense 
charged is of a police nature, and that the full police power Is lodged in the 
state, and by it alone can such offenses be punished. By the second paragraph 
of section 4 of the enabling act with respect to the state of Washington (chap- 
ter 180, 25 St. 677), the people of that state disclaimed all right and title 'to 
all lands lying within said limits owned or held by any Indian or Indian 
tribes; and that until the title thereto shall have been extinguished by the 
United States, the same shall be and remain subject to the disposition of the 
United States, and said Indian lands shall remain under the absolute Juris- 
diction and control cf the Congress of the United States.' Construing this, 
in connection with oCher provisions of the enabling act, It was held in Draper 
V. United States, 164 U. S. 240 [17 Sup. Ct. 107, 41 h. Ed. 419], that It did 
not deprive the state of Jurisdiction over crimes committed within a reser- 
vation by others than Indians or against Indians, following in this United 
States V. McBratney, 10^ U. S. GZi [26 L. Ed. 869]. But in terms 'Juris- 
diction and control' over Indian lands remain In the United States, and, there 
being nothing In the section withdrawing any other Jurisdiction than that 
named in Draper v. United States, undoubtedly Congress has the right to for- 
bid the introduction of liquor and to provide punishment for any violation 
thereof. Couture, Jr., v. United States, 207 U. S. 581 [28 Sup. Ct 259, 52 L. Ed. 
350]. It is true that only a per curiam opinion was filed in that case, and the 
Judgment was aflirmed on the authority of United States v. Rickert« 188 U. 
S. 432 [23 Sup. Ct 478, 47 U Ed. 532] ; McKay v. Kalyton, 204 U. S. 458 [27 
Sup. Ct 346, 51 Ia Ed. 566]. But an examination of the record shows that its 
facts are similar to those in the present case. See, also, an opinion by Shiras, 
District Judge, in United States v. Mullin [D. C] 71 Fed. 682, and one by ar- 
cult Judge Van Devanter, speaking for the Circuit Court of Appeals for the 
Eighth Circuit, in Rainbow v. Young, 161 Fed. 835 [88 C. C. A. 653]. 

"Without pursuing the discussion further, we are of opinion that the Dis- 
trict Court erred In its ruling, and the Judgment is reversed.'' 

It wUI be seen that this case turned upon the provision of the en- 
abling act with respect to the state of Washington whereby absolute 
jurisdiction and control of the courts of the United States was in 
terms expressly reserved over the Indian land until the title thereto 
was extinguished. Paragraph 3, § 3 of the Oklahoma enabling act 
(34 Stat. 270) was evidently in part copied from that, or some similar, 
enabling act, but is marked by a distinct difference. It disclaims all 
interest in both the public and Indian lands in Oklahoma, and then in 
terms expressly reserves jurisdiction, disposal, and control over, not 
the "Indian lands," but the ''public lands," until the title of the United 
States is extinguished, while in the Washington enabling act (25 Stat. 
677) "absolute jurisdiction and control" is reserved over the "Indian 
lands." Therein lies the difference in the two acts. True, in the first 
section of the Oklahoma enabling act the right is reserved by the 
United States to make laws and regulations respecting the Indians, 
their lands, property, or other rights, etc. ; but this provision relates to 
future legislation, and not to legislation then in force. Moreover, it 
will be observed that the title of the United States to the lands in the 
Indian country, except the reservations referred to, has long since 
been extinguished, and with the exception of lands of certain classes 
of Indians is made alienable at the pleasure of the allottee, or patentee, 
among whom are thousands of white people and negroes, and all citi- 
zens of the United States, and jurisdiction is expressly conferred in 
the enabling act upon the state of Oklahoma over the manufacture and 
traffic in intoxicating liquors in the state of Oklahoma, including the 
Indian Territory under certain restrictions enforceable by the state. 
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Is it reasonable to suppose thqjt, if Congress intended to reserve the 
power to prevent the introduction of intoxicating drinks into the In- 
dian Territory, the state of Oklahoma would have been admitted with 
the power to introduce, manufacture, and sell liquors in other parts 
of the state of Oklahoma than the Indian Territory and the Indian 
reservations referred to in that enabling act, and to control the intro- 
duction of intoxicants from other parts of Oklahoma into the Indian 
Territory? The logic of an affirmative answer to this question may 
be illustrated in this way : The Indian Territory is bounded by Okla- 
homa, Texas, Arkansas, and Missouri. Undoubtedly Congress had, 
by its power, to regulate intercourse with the Indian tribes, under re- 
peated decisions, to control absolutely the introduction of intoxicants 
into the Indian Territory, from the adjoining states, and from other 
parts of Oklahoma as well (U. S. v. Sutton, 215 U. S. 296, 30 Sup. Ct. 

116, 54 L. Ed. ; Matter of Heff, supra; U. S. v. HoUiday, 3 Wall. 

407, 18 L. Ed. 182) ; but by the Oklahoma enabling act the state of 
Oklahoma is left with jurisdiction o\-er the introduction of intoxi- 
cants from Oklahoma into the Indian Territory through its own courts 
as well as the sales and disposals of intoxicants therein; but, if the 
act of January 30, 1897, is in force in the Indian Territory, the United 
States District Court for the Eastern District of Oklahoma has ex- 
clusive cognizance of the introduction of intoxicants from the other 
named states. This is an anomaly in legislation, and it occurs to me 
approaches the reductio ad absurdum. We should have two courts, 
foreign to each other, created by separate and distinct sovereignties, 
exercising cognizance over exactly the same offenses, each in the 
same place and at the same time, and the jurisdiction of the court 
made to depend on the state from which the liquor was introduced. 
In the Heff Case, supra, Mr. Justice Brewer said : 

''There is in these poUce matters no such thing as a divided sovereignty. 
Jurisdiction is vested in either the state or the nation and not divided be- 
tween the two." 

For the reason stated I do not think the Sutton Case applicable to 
the facts of this case, and hence not controlling. In U. S. v. McBrat- 
ney, 104 U. S. 623, 26 L. Ed. 869, approved in the case of Draper v. 
U. S., 164 U. S., at page 243, 17 Sup. Ct., at page 108 (41 L. Ed. 419), 
where the Supreme Court said : 

**The act of March 3, 1875, c. 139 (the enabling act which provided for the 
admission of the state of Colorado), necessarily repeals the provisions of any 
prior statute, or of any existing treaty, which are clearly inconsistent there- 
with. The Cherokee Tobacco, 11 Wall. 616 [20 L. Ed. 227]. Whenever, upon 
the admission of a state into the Union, Congress has intended to except 
out of it an Indian reservation, or the sole and exclusive Jurisdiction over 
that reservation, it has done so by express words. The Kansas Indians, 5 
Wall. 737 [18 L. Ed. 667] ; United States v. Ward. Woolw. 17 [Fed. Cas. No. 
16,639]. The state of Colorado, by its admission into the Union by Congress, 
upon an equal footing with the original states in all respects whatever, with- 
out any such exception as had been made in the treaty with the Ute Indians 
and in the act establishing a territorial government, has acquired criminal 
Jurisdiction over its own citizens and other white persons throughout the 
whole of the territory within its limits, including the Ute reservation, and 
that reservation is no longer within the sole and exclusive jurisdiction of 
the United States. The courts of the United States have, therefore, no jurl»- 
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diction to punish crimes within that reservation, unless so far as may be nec- 
essary to carry out such provisions of the treaty with the Ute Indians as re- 
main in force. But that treaty contains no stipulation for the punishment of 
offenses coumiitted by white men against white men." 

The precise question now under consideration is more nearly pre- 
sented in the case of United States v. Hall (D. C.) 171 Fed. 214. The 
facts in that case are very similar to those in the case at bar. The 
question was raised differently, but in effect is the same. The opinion 
is marked by careful research, reviewing the decisions applicable, 
down to and including the Heff Case, supra. It is clear and strong 
in its reasoning, and I think controls this case. Hall was an Oneida 
Indian, the members of which tribe had become allottees, holding trust 
patents. A large part of the Oneida reservation was held by white 
men who had obtained titles from the heirs at law of deceased allottees 
imder existing laws. The Oneida reservation had been organized 
and divided into two townships, and was situate in Wisconsin, with 
provisions for local government. Under these conditions HaU was 
indicted in the United States District Court for the Eastern District 
of Wisconsin, under the act of January 30, 1897, for introducing liquor 
into the Oneida reservation. ^The principle of law in the case at bar 
would not be different if a Choctaw Indian were indicted in the United 
States District Court for the Eastern District of Oklahoma for intro- 
ducing intoxicating liquors from Arkansas into the Indian Territory, 
for if the act of January 30, 1897, is in force as applicable to the In- 
dian Territory, the District Court for the Eastern District of Okla- 
homa would, in that event, have jurisdiction, and if the same act is in 
force no mandamus could go in this case. Manifestly no mandamus 
could go from this court to compel the doing of an act which, when 
done, is indictable under the laws of the United States in the Eastern 
District of Oklahoma. The Hall Case must be read to get the full 
force of it. A demurrer was sustained to the indictment in that case 
for want of jurisdiction. 

The substantial facts in the Hall Case are strikingly similar to those 
in the case at bar, and it seems to me it is conclusive of this case. It 
is to be hoped this case will be carried to the appellate court, and a 
controlling decision had. If the decision is sound, the common cai- 
riers should not be harrassed by vexatious litigation so long as their 
shipments remain interstate commerce, nor should carriers be sub- 
jected to indictment in the United States courts for discharging their 
duties under the interstate commerce laws. On the other hand, if 
the decision is erroneous, the Indians are entitled to the protection 
contemplated by the act of January 30, 1897, and that statute should 
be enforced by the United States courts. As throwing light upon this 
subject, see Crescent Liquor Company ¥• Piatt (C C.) 148 Fed. 894. 

The demurrer is overruled. 

Let the writ of mandamus go. 
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HITRITZ V. BROWN. 

(Circuit Coxat, D. Ck>nnecticat June 1, 1910.) 

No. 725. 

1. Master and Sebvant (J 265*) — Injubies to Sebvant— Contbibutobt Neo- 

LiOENOB— Assumed Risk— Bubden of Pboof. 

Where by the pleadings defendant made the issnes of assumed risk and 
contributory negligence substantive defenses, the burden was on him to 
establish them by a preponderance of the evidence. 

[Bd. Note. — For other cases, see Master and Servant, Gent Dig. ff 907, 
908; Dec. Dig. f 265.*] 

2. Masteb and Sebvant ({ 280*) — Injubies to Sebvant—Assuicbd Risk. 

Plaintiff, while clearing away wet "broke" from an alleyway, slipped 
and got his hand caught and badly injured in the rollers of a machine. 
On being asked if he did not know at the time of the accident that if he 
fell while in the alleyway, so that his hand or arm came in contact with the 
rollers, he would be likely to get caught and hurt, he answered '*that he 
never thought about it," that he knew if he pat his hand l)etween the 
rollers it would be drawn in, because he had seen paper drawn in between 
the rolls, but denied that his mind carried him any further in that direc- 
tion at that time. Held insufficient to show that plaintiff appreciated the 
danger and assumed the risk as a matter of law. 

[Ed. Note. — For other cases^ see Master and Servant, Cent Dig. | 983 ; 
Dec. Dig. f 280.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. B. Co. V. Hennessey, 38 O. (X A. 314.] 

At Law. Action by Albert Hitritz against Howard C. Brown. On 
motion in arrest of judgment and for a new trial. Denied. 

Hyde, Joslyn, Oilman & Hungerford, for plaintiff. 
Se3rmour C. Loomis and William A. Arnold, for defendant. 

PLATT, District Judge. The first ground upon which the motion 
proceeds is that the complaint should have contained allegations that 
the plaintiff was ignorant of the danger and did not have equal means 
with the defendant of knowing about it at the time of the acci- 
dent. I do not so understand the law. By the pleadings the defend- 
ant made the issues of assumption of the risk and contributory negli- 
gence substantive defenses, which he was bound to establish by a pre- 
ponderance of the testimony. 

The other question raised by the motion is the only one which is 
worthy of a moment's serious consideration. With the pleadings and 
testimony as both existed at the close of the plaintiff's case, was the 
evidence such as to warrant a submission of the case to the jury upon 
the issues of defendant's negligence and plaintiff's assumption of the 
risk? As the case stood, was it an open question whether the plaintiff 
knew or ought to have known of the danger attending the clearing 
away of wet "broke" from the alle3rway? Was the answer a foregone 

•For other cases lee same topic A S stjubmu in Dec. A Am. Digi. 1907 to dat^ A Rep'r Indexes 
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conclusion, ,or could reasonable minds reach differing results upon 
the evidence? 

When the motion for a direction of verdict for the defendant was 
made, the plaintiff was, in a certain sense, himself an exhibit before 
the jury. They saw him on the witness stand for several hours, and 
had ample opportunity to study him and make up their minds as to 
the extent of his intelligence and capacity for reasoning. Counsel for 
defendant knew the turning point of his case, and pursued the plain- 
tiff vigorously about it. He asked him if he did not know at the time 
of the accident that, if he fell while in the alleyway and his hand or 
arm came in contact with the rollers, he would be likely to get caught 
and be hurt. Plaintiff answered that he never thought about it. 
Counsel asked him if he did not know that, if he put his hand between 
the rolls, it would be drawn in. He said that he did know that, be- 
cause he had seen the paper drawn in between the rolls. He denied 
that his mind carried him any further in that direction at that time. 

It is a far cry from knowing that if his hand went between the 
rollers it would be drawn in, and that the alleyway was slippery, to 
a knowledge that, while working in there, a combination of circum- 
stances might arise which would produce the situation which resulted 
in such severe injury to the plaintiff. In other words, he told the jury 
that at the time of the accident his intelligence had not reached the 
point where he realized that he might slip on the wet "broke," and 
that in slipping his hand might get between the rolls, and that he 
might be so drawn in between them as to be badly hurt. 

When I refused to direct a verdict, the testimony had so impressed 
me that I should have felt bound to find as a fact that he did not 
know, or realize, or appreciate the danger before he was hurt. 
Whether he ought to have known, realized, and appreciated it is an- 
other question. When the case was over, it is probable that I should 
have reached the opposite conclusion from the one reached by the 
jury; but I thought then, as I more strongly think now, that it was 
an open question, on which honest and intelligent minds might differ. 
Upon reflection and a fairly exhaustive exiamination of the testimony, 
I am not willing to say that I am convinced that my conclusion would 
have been any better than theirs. 

On the whole, this case is an interesting example of the practical 
workings of our jury system. As long as the system prevails I shall 
not, of my own free will and accord, arrogate to myself the final deci- 
sion of such a state of facts as was here presented. 

Let the motion be denied, and judgment entered on the verdict. 
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WAKBM & Mclaughlin v. united states. 

(arcuit Court, N. D. Illinois. May 27, 1010.) 
No. 27,206. 

OUSTOMS DUTIKS (| 44*)— CLASSIFICATION— "BOK ALK"— SIMILITUDE TO BeEB. 

'*Bok ale" or barley brew base, which is an unfinished nonalcoholic bev- 
erage, but which is produced by processes and from materials similar to 
those employed in the manufacture of beer, is dutiable by similitude at 
the same rate of duty as beer, under Tariff Act July 24, 1897, c. 11, f 1, 
Schedule H, par. 297, 80 Stat 174 (U. S. Comp. St 1901, p. 1655). 

[Ed. Note.—- ror other cases, see Customs Duties, Dec. Dig. f 44.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

The decision below, which is reported as G. A. 5,633 (T. D. 25,172), 
affirmed the assessment of duty by the collector of customs at the 
port of New York. The opinion filed by the Board of General Ap- 
praisers reads as follows: 

McClelland, General Appraiser. The merchandise covered by this protest 
is described in the invoice as "bok ale, nonalcoholic." It was returned for 
duty under Tariff Act July 24, 1897, c 11, f 1, Schedule H, par. 297, 30 Stat 
174 (U. S. Comp. St 1901, p. 1655), as assimilating to beer in casks, and was 
assessed for duty at 20 cents per gallon. It is claimed by the protestants that 
the merchandise is nonalcoholic, unmalted, and an unenumerated manufac- 
tured article, subject to a duty of 20 per cent ad valorem under section 6 of 
the said act, 30 Stat 161 (U. S. Comp. St 1901, p. 1627). 

It appears from the record that this so-called bok ale is only partially manu- « 
factured and Is imported In an unfinished state. To fit it for consumption ' 
there must be added water and carbonic acid gas, with such other ingredients 
as may be required by individual tastes as to flavor. It Is imported in casks, 
but it is to be bottled when thus fitted for use. The finished article is used 
as a nonalcoholic beverage ; but in the condition in which it is Imported the 
merchandise could not be used as a beverage. Its composition is described 
by one of the witnesses for the importer as follows: *'The chief ingredient is 
starchy sugar, the intermediate product between starch and glucose; and 
these starchy sugars that are used contain a small amount of fermentable 
matter. The amount of sugar used In the liquor is calculated so that when 
the whole of the fermentable matter is converted into alcohol it will not ex- 
ceed 2 per cent In addition to that, hops are used and a few other fiavors." 

The paragraph under which the merchandise was classified, in so far as it 
applies, reads: "Ale, porter, and beer, in bottles or jugs, for^ cents per gal- 
lon; • • • otherwise than in bottles or Jugs, twenty cents per gallon." 
Duty was assessed under this provision by virtue of Uie similitude clause in 
section 7 of said act 30 Stat 152 (U. S. Comp. St 1901, p. 1627): "That each 
and every article, not enumerated in this act, which is similar either in ma- 
terial, quality, texture, or the use to which it may be applied, to any article 
enumerated in this act as chargeable with duty, shall pay the same rate of 
duty which is levied on the enumerated article which it most resembles in any 
of the particulars before mentioned." 

In Stuart v. Maxwell, 16 How. 160, 14 L. EJd. 883, the United States Su- 
preme Court defined the object of the similitude clause to be "to afford rules 
to guide those employed in the collection of the revenue, in certain cases like- 
ly to occur, not within the letter but within the real intent and meaning of 
the laws imposing duties." To sustain the collector's classification of this 
merchandise, it is only necessary to find that it is similar to ale, porter, or 
beer, as mentioned in said paragraph 297, either in material, quality, texture, 
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or the use to whldi It may be applied. Hahn v. U. S., 100 Ted. 635, 40 C. O. 
A. 622. One of the protestants* witnesses; when questioned as to the similarity 
of manufacture and material of bok ale and ale and beer, testified as follows: 
"Q. Can you state from your own knowledge whether bok ale is manufactured 
in the same manner as beer or ale? A. In some respects the processes are 
similar. Q. In what respects do they differ? A. Beer is allowed to contain 
more alcohol. This is practically a beer without alcohol, or we limit the 
amount of alcohol so as to bring it within the classification of a nonalcoholic 
beverage. Q. WUl you tell me, so far as the material is concerned, how this 
article differs from ordinary lager beer — only as to material? A. It does not 
differ so very much from it First of all, a kind of ferment is used for lager 
beer, which imparts a peculiar fiavor. Lager beer is potable when finished. 
This, we claim, is not potable." Thus it appears that the process of manu- 
facture of the merchandise under consideration Is practically the same as 
that by which beer is produced, the only difference being that beer is allowed 
to contain more alcohol, and this article is practically a beer without alcohol. 
As to the material of composition, there Is little difference. In these two 
particulars— process of manufacture and material — ^the merchandise assim- 
ilates ale or beer sufiiciently to Justify the classification made by the collector, 
and we so find. 
The protest is overruled and the decision of the collector is affirmed. 

Defrees, Buckingham, Ritter & Campbell (Cyrus Heren, of counsel), 
for importers. 

Edwin W, Sims, U. S. Atty., and D. Frank Lloyd, Asst. U. S. Atty. 
Gen. (William A. Robertson, of counsel), for the United States. 

CARPENTER, District Judge. Decision affirmed. 



LUTTIES BROS. v. UNITED STATES. 

(Circuit CJourt, S. D. New York. June 30, 1910.) 

No. 5,468. 

Custom 8 Dutdes (f 36*) — Classifigation — 'TiTiHOOBAPHio Panrrs*' Bound. 

Calendars composed of litliographic slieets with a metal strip at eacb 
end, and having a calendar pad composed of lithographic sheets attached 
thereto, the lithographic prints being the most important feature of the 
importation, are dutiable as lithographic prints bound, under Tariff Act 
July 24, 1807, c. 11, § 1, Schedule M, par. 400, 30 Stat 188 (U. S. Comp. 
St 1901, p. 1672), rather than as printed matter (par. 408, 30 Stat 189 
[U. S. Comp. St 1901, p. 1673]), or as manufactures of paper (par. 407, 30 
Stat 189 [U. S. Comp. St. 1901, p. 1673]). 

[Ed. Note. — ^FOr other cases, see Customs Duties, Cent Dig. | 118 ; Dec. 
Dig. i 36.*] 

On Application for Review of a Decision by the Board of United 
States General Appraisers. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (Martin T. Baldwin, on the brief), 
for the United States. 

HAZEL, District Judge. The question presented by the protest 
involves calendars of a sheet of paper with metal strips at the ends 
and containing a lithographed illustration and advertising matter, and 

*For oUier cases see same topic A S number in Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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having attached thereto lithographed strips of paper composing a 
calendar pad. They were held dutiable under paragraph 400 (Act July 
24, 1897, c. 11, § 1, Schedule M, 30 Stat. 188 [U. S. Comp. St. 1901, 
p. 1672]) as lithographic prints, less than Viooo of an inch in thick- 
ness at 20 cents per pound. The importer claims that the merchan- 
dise is assessable for duty at 35 per cent, ad valorem under para- 
graph 407 of said act, as manufactures of paper not specially pro- 
vided for, or, under paragraph 403, as printed matter at 25 per cent, ad 
valorem. It appears that all the advertising matter on the calendars 
was lithographic, and unquestionably they would have been assessed 
for duty under paragraph 400 if the prints had been brought into the 
country loose and not attached in calendar form. That the sheets 
were attached makes no difference, for the tariff provision is broad 
enough to cover them whether bound or unbound. They were ad- 
vanced in condition, and it would be unreasonable to suppose that 
Congress placed a certain duty on separate sheets of lithographic 
prints, and intended that such sheets fastened together should be en- 
titled to entry at a lower rate of duty. 

The importer relies on the principle of Knauth, Nachod & Kuhne 
V. United States (C. C.) 155 Fed. 144, where it was held that an article 
composed of cardboard which had a lithographic print upon it was not 
dutiable as lithographic print under the paragraph in question, but 
that case seems to me to, be inapt. The litfiographic prints were used 
to decorate an article such as a wall pocket, which is hung on the 
wall as a receptacle for small household articles, and, moreover, the 
lithographic prints were not the distinctive feature of the articles. 
They were simply used by the manufacturer to embellish or decorate 
the cardboard boxes, while in the present case the merchandise con- 
sists of lithographic prints which in themselves are the most important 
feature of the importation. 

The decision of the board is affirmed* 
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